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UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



LAND TITLB & TEUST 00. v. ASPHALT CD. OF AMERICA. HARRITÎ 

et al. V. NATIONAL ASPHALT 00. LAND TITLB & TRUST 00. 

T. TATNALL et al. EQUITABLE TEUST CO. v. SAME. 

(Circuit Court ot Appeals, Third Circuit December 18, 1903.) 

No. 30. 

L CoKPORATroHS— Default in Payment OF Bonds— RrQHT of Trustbb to 

FORBCI-OSHI. 

A trust Company, as trustée for the Mnaholders of a corporation, had 
In Its possession a fund on which it was autliorlzed to draw for paying 
interest on the bonds in case of default by the corporation, -whlch was 
In sueh case bound by its agreement to replace the sum se wlthdrawn 
within a year. The trustée made two Interest payments from the fund, 
and they were not restored by the corporation, which was In fact in- 
solvent. Beld, that the trustée was Justified in forecloslng the security 
It held for the bondholders, and was not bound to walt untll the fund 
was exhausted. 
2, Same— PowBBs OF Tbostee— Construction of Trust Agbbement. 

Where an agreement pledging securlties to a trustée to secure pay- 
ment of bonds by a corporation provlded that In case of Its default the 
trustée mlght instltute such légal proceedings as might be advised by 
counsel, the trustée was entitled to maintain a suit in equity to fore- 
close and hâve the securlties sold by order of the court, notwithstandlng 
anotber provision giving it a power of sale. 
8. Same— Insoi/Venct— Discrétion of Court to Direct Saie of Assets. 

Where the recelvers appointed for a corporation on the ground of its 
insolveucy, who represented both creditors and stockholders, wlthout 
fraud or collusion refused to oppose an application by the trustée for 
Its mortgage bondholders to hâve ail of Its mortgaged assets sold and 
appUed to the payment of the mortgage debt, deeming such action for 
the best interest of ail concerned, and the court decreed such sale, Its 
action wlll not be set aside on objection of a single stockholder on the 
ground that there had been no such default as to render the principal 
of the debt collectlble when two of the flve defaults alleged were admltted 
to be true defaults, and to a large amount, and justifled the proceedlng by 
the trustée of the mortgage. 

4. BaMB— FOBBCLOSUBB SUIT— INTERVENTION BY StOOKHOLDERS. 

Allégations in a pétition of Intervention sought to be flled by a stock- 
holder of an insolvent corporation In a suit by the trustée for Its bond- 
holders to foreclose held insufQcient to charge the complainant wltb 
fraud or consplraey. 

127 W.—l 
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6. Samb. 

A court of equity, having possession, through its recelvers, et the 
property of an insolvent corporation, is not required to permit a stock- 
holder to intervene In a foreclosure suit brougtit by the trustée for its 
bondholders for tlie purpose of requiring the trustée to enforce the lia- 
bility of the stockholders for unpaid installments on their stock, instead 
of foreclosing its security. The court in such case has full power to 
order calls made on the stockholders if, in its judgment, such action is 
for the best interest of the crédite rs and stockholders; but its discrétion 
is not subject to control by individual stockholders, nor is it required 
to permit them by interventions to interfère with its administration of 
the property. 

6. SaMB— MOKTGAGE— BrGHTOF TEDSTEK TO FoRECIiOSB. 

The right of the trustée for mortgage bondholders of a corporation 
to foreclose and sell the security on default by the corporation cannot 
be affected by the fact that the corporation has power to make calls 
on its stockholders for unpaid installments which power it fails or re- 
fuses to exercise. 

7. Same. 

The fact that foreclosure proceedings against a corporation which is 
admittedly insolvent were instituted by the mortgage trustée at the in- 
stance of a committee representing a majority of the bondholders and 
also of the stockholders, who desired such action in furtherance of a 
plan of reorganization, is not sufflcient to sustain a charge of conspiracy 
or fraud against the trustée made by a minority stockholder. 

8. SAMB — F0KBCI-,0STJRE SuiT — Proof op Olaims. 

Where the entire bonded indebtedness of an insolvent corporation was 
proved in a suit to foreclose by the trustée in its own name, for the 
beneflt of ail of its certificate holders, as was proper under the trust 
agreement, it was not error for the receivers or the court to refuse to 
recelve proof of the claim of an individual certificate Lolder. 

9. Jdrisdiotion oï" Fedbkal Courts—Subject-Matteu of Soit— Kemedt 

GivEN BY State Statute. 

Section 65 of the New Jersey corporation act (Laws 1896, p. 298), 
which authorizes a suit by a creditor or stockholder against any cor- 
poration which shall hâve become insolvent or suspended Its ordinary 
business for want of funds to carry on the same, to enjoin the cor- 
poration, its officers and agents, from exercising any of its privilèges and 
franchises or transferring its property and for the appointment of a 
receiver, créâtes a right which may be enforced by a suit in a fédéral 
court having jurisdiction of the parties on its equity side, but such 
court will follow its own équitable procédure in gi'anting the substan- 
tial relief given by the statute. 

10. APPEA1.ABLB ORDERS— DeNTIHG LBATE TO InTBRVBNB. 

An order denylng the application of one not a party for leave to inter- 
vene when discretionary with the court is not an adjudication of any 
substantive right, and is not a final order from which an appeal will lie. 

11. Same— Discretionary Orders. 

An order refusing to entertain an appeal from the décision of receiv- 
ers with référence to proof of a claim before them, where it was dis- 
cretionary, and did not deprive the claimant of any substantial right, 
is not appealable. 

Appeal from the Circuit Court of tlie United States for the District 
of New Jersey. 

See 114 Fed. 484, 121 Fed. 192, 587. 

Nathan Byers, for appellant. 

Julien T. Davies, A. H. Wintersteen, and John G. Johnson, for ap- 
pellees. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 
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GRAY, Circuit Judge. Thèse appeals were taken as follows from : 

(i) The decree or order of April 3, 1903, denying the appellant's 

pétition for leave to intervene in the foreclosure suit against the 

Asphalt Company of America, the third of the above-entitled causes, as 

a stockholder of that company, and to défend the same. 

(2) The decree or order of July 6, 1903, denying the appellant's pé- 
tition, appealing from the détermination of the receiver, in the àbove 
Consolidated cause, not to include in his report, filed June 4, 1903, 
petitioner's claim as a holder of a collatéral gold certificate issued by 
the Land Title & Trust Company to hira as trustée of the debt owed 
to it by the Asphalt Company of America, and for the security of which 
the said trustée held the stocks of certain constituent companies. 

(3) The decree or order of July 20, 1903, denying the appellant's 
pétition to intervene in the above-entitled consolidated cause, as stock- 
holder and creditor of the Asphalt Company of America. 

The statements of fact, so far as they are tmcontroverted and dis- 
closed by the records in thèse three appeals, and necessary to the under- 
standing of the Htigation out of which they grew, are, in outline, as 
follows : 

The Asphalt Company of America, a New Jersey corporation, was 
organized in July, 1899, with an authorized capital of $30,000,000, rep- 
resented by 600,000 shares of the par value of $50 each. It was or- 
ganized to acquire, and did thereafter acquire, the stock of certain other 
so-called "constituent companies," and caused to be given in exchange 
jtherefor, collatéral gold certificates, amounting in, the aggregate to 
$29,900,700 issued by the Land Title & Trust Company, as trustée, to 
which the Asphalt Company of America had theretofore conveyed, by 
way of pledge or mortgage, as security for said certificates, ail of the 
said stocks of the said constituent companies, together with ail income 
and dividends to be derived therefrom. Said company also issued its 
entire capital stock, on each share of which $10 was paid. 

On May 3, 1900, the National Asphalt Company was organized un- 
der the laws of the state of New Jersey, with an authorized capital 
stock of $15,000,000. On August 15, 1900, its certificate of incorpora- 
tion was amended ; its capital stock was increased to $22,000,000, con- 
sisting of 440,000 shares of the par value of $50 each, of which 200,000 
shares were preferred and 240,000 shares were common stock. Pur- 
suant to a proposai made -by the said National Asphalt Company to 
the stockholders of the Asphalt Company of America, dated September 
13, 1900, and accepted by the holders of a large ma jority of the stock 
of said company, 596,252 of its shares were duly acquired by the Na- 
tional Asphalt Company, according to the terms of said proposai. In 
considération of the premises, and of the obligations of the National 
Asphalt Company, under said proposai, a tripartite agreement was 
executed on December 31, 1900, between the Asphalt Company of 
America, the National Asphalt Company and the Land Title & Trust 
Company. Under said agreement, the Asphalt Company of America 
deposited with its trustée, the Land Title & Trust Company, the 
$6,000,000 fund, representing its entire capital stock then paid in, 
being ail of its assets not theretofore pledged by it under its conveyance 
of July 15, 1899, and the Land Title & Trust Company accepted the 
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deposît of said fund and agreed to apply it, under certain conditions, 
to the payment of interest on the collatéral gold certificates, if not 
otherwise paid. The National Asphalt Company, by said agreement, 
pledged itself to replace any sums drawn from said fund, as set forth 
in its proposai, and the Asphalt Company of America agreed that it 
would replace, within one year from the time of such withdrawal, 
any sum thus withdrawn. 

The Asphalt Company of America furthermore agreed in said 
tripartite agreement to pay $300,000 annually to the trustée, as a sink- 
ing fund for said collatéral gold certificates, instead of a sum not less 
than $25,000 a year, and not to exceed $100,000 a year, as required 
by said instrument of pledge or mortgage of July 15, 1899. 

Shortly after the proposai of September 13, 1900, to wit, on or 
about November i, 1900, before the exécution of the tripartite agree- 
ment, the appellant filed a bill of complaint in the Court of Chancery 
of the State of New Jersey, seeking to enjoin the carrying out of said 
proposai, and made a motion for a temporary injunction. The court, 
after hearing, denied him the relief asked for. From this decree, no 
appeal was taken. 

On or about January i, 1901, the said Asphalt Company of America 
paid to the said trustée under the tripartite agreement for sinking fund 
purposes, $300,000. 

On the ist day of April, 1901, by the terms of the agreement dated 
July 15, 1899, the Asphalt Company of America became bound to pay 
to the Land Title & Trust Company, for the benefit of the holders of 
the said collatéral gold certificates, the sum of $745,768.86, as a semi- 
"■ niai installment of interest, and in case of default by the said Asphalt 

iiipany of America, by virtue of said agreement of December 31, 
1900, the National Asphalt Company became bound to pay to the said 
The Land Title & Trust Company, trustée as aforesaid, for the benefit 
of the holders of said collatéral gold certificates, the said amount of 
$745,768.86. Neither the said Asphalt Company of America nor the 
said National Asphalt Company made payment to the said trustée on 
account of this obligation, and accordingly the said trustée, on the said 
ist day of April, 1901, appropriated from the fund of $6,000,000 de- 
posited with it under and pursuant to the said last-mentioned agree- 
ment, the sum of $745,768.86, and appHed the same to meet the semi- 
annual payments then due on said collatéral gold certificates. It is al- 
leged that $560,000, on account of this payment due April i, 1901, was 
afterwards paid by the Asphalt Company of America to the Land Title 
& Trust Company, leaving unreimbursed the sum of $185,768.86, 
taken out of the $6,000,000 guaranty fund, which remains unpaid. 

On October i, 1901, the Asphalt Company of America, by the 
terms of said mortgage agreement of July 15, 1899, became bound to 
pay to the said The Land Title & Trust Company, for the benefit of 
the holders of the collatéral gold certificates, the sum of $745,768.86, 
but default was made in said payment, and the said National As- 
phalt Company, which thereupon became bound to pay the same upon 
its guaranty, also defaulted, and no part of the same has since been 
paid by either the Asphalt Company of America or by the National 
Asphalt Company. Accordingly, the Land Title & Trust Company, 
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under the terms of the tripartite agreement of December 31, 1900, 
appropriated from the fund of $6,000,000 deposited with it, pursuant 
to said last-mentioned agreeraent, the sum of $745,768.86, and ap- 
plied the same to meet the semiannual payments then due upon said 
collatéral gold certificates. The Asphalt Company of America there- 
upon became bound to replace and repay to the said The Land Title 
& Trust Company, within one year from October i, 1901, with in- 
terest, said sum of $745,768.86, appropriated as aforesaid to meet the 
said semiannual payments upon said collatéral gold certificates. This 
it has hitherto failed to do. 

December 28, 1901, the Land Title & Trust Company, being a 
corporation organized under the laws of the state of Pennsylvania, 
filed its bill of complaint in the Circuit Court of the United States 
for the District of New Jersey, against the Asphalt Company of 
America, as a corporation organized under the laws of the said state 
of New Jersey. 

After asserting the organization of the Asphalt Company of Amer- 
ica, its issue of stock and the création of the trust in the Land 
Title & Trust Company, for the purpose of securing the payment of 
the principal and interest of the collatéral gold certificates, as herein- 
before stated, and the organization of the National Asphalt Company, 
and its acquirement under its proposai of 596,252 shares of the As- 
phalt Company of America, out of a total issue of 600,000 shares, 
and the provisions of the tripartite agreement above referred to, al- 
lèges the defaults of the said Asphalt Company of America as above 
stated, and that in conséquence thereof, it was subject to the follow- 
ing liabilities due or shortly to mature, for which it is directly liable : 

Due to said complainant for the replacement of money wlth- 
drawn from the $0,000,000 guaranty fund, on Aprll 1, 1901, 
under and pursuant to the slxth clause of the agreement dated 
December 31, 1900, wlthout computatlon of Interest $ 185,768 86 

Due to said complainant, as trustée, to replace money withdrawn 
from the $6,000,000 guaranty fund, on October 1, 1901, under 
and pursuant to the sixth clause of the agreement of Decem- 
ber 31, 1900, wlthout computation of interest 745,768 86 

Due to said complainant, as trustée, on account of the sinking 
fund payment upon the Collatéral Gold CJertidcates of the 
Asphalt Company of America, maturing January 1, 1902, as 
provided in clauses 4 and 7 of the agreement dated December 
31, 1900 300,000 00 

Total $1,231,537 72 

In addition to the above, the bill avers that, by reason of the 
agreements and collatéral gold certificates above mentioned, the As- 
phalt Company of America is subject to future and contingent lia- 
bilities of large amount, the extent of which cannot be precisely esti- 
mated. It is also averred that the Asphalt Company of America had 
other liabilities outstanding, consisting of bills payable and due to 
companies in which the said Asphalt Company of America is inter- 
ested as stockholder, and also accounts payable to said companies, the 
aggregate of which exceeds $650,000. 

The insolvency of the said Asphalt Company of America is aver- 
red, and that it is without funds to meet its obligations as afore- 



6 127 FEDERAL EEPOETER. 

said. By reason thereof, the bill avers that the directors of said 
Company are prohibited by the laws of New Jersey from selling, con- 
veying, assigning or transferring any of its estate, effects, choses in 
action, goods, chattels, rights, crédits, lands or tenements. "That 
on account of the nature of the business of said Asphalt Company of 
America, and character and amount of its assets and habilities, it is 
impossible for the board of directors of said corporation to take any 
steps to satisfy the daims of any of its creditors, or to protect the 
interests of its stockholders, or in any manner to administer its 
business without selling, conveying, transferring, or assigning some of 
its property, and that by reason of the prohibition aforesaid, con- 
tained in the statutes of New Jersey, the directors of said corporation 
are, in efifect, deprived of ail power over its afifairs, except for safe 
custody of its assets, until such time as the court shall direct the ad- 
ministration thereof by a receiver or receivers or trustées for that 
purpose appointed." That complainant, therefore, lias filed its bill 
in behalf of itself and ail other creditors of said Asphalt Company of 
America, who may come in, etc., having no adéquate remedy at law 
for its grievances stated. It prays for équitable relief. 

(i) That the said Asphalt Company of America may be decreed to 
be insolvent, and that a writ of injunction may issue out of and under 
the seal of the court, restraining the said corporation, its officers and 
agents, from exercising any of its privilèges or franchises, or from 
coUecting or receiving any debts, or from paying out or disposing 
of any of its funds, property, or assets, as prohibited by the said New 
Jersey statute. 

(2) That the court appoint a receiver or receivers of said cor- 
poration, in behalf of its creditors and stockholders, according to the 
form of the statute of New Jersey in such case made and provided, 
with full pov.'er and authority to demand, sue for, collect, receive, 
and take into possession ail the goods, chattels, rights and crédits 
and property of every description of the said corporation, with ail 
the incidental powers ordinarily vested in receivers in like cases, and 
with full power and authority to exercise ail right of ownership in 
respect to the shares of stock owned by and registered in the name 
of said corporation, and to collect and receive the dividends, income 
and profits therefrom, and to apply the same in accordance with the 
orders and decrees of the court. 

"(3) That the rights of complainant and ail other creditors of 
the said Asphalt Company of America may be ascertained, and that 
the court fully administer the fund in which complainant is inter- 
ested, being the entire assets and income of said corporation, and for 
that purpose, niarshal ail its assets and ascertain the several and 
respective liens and priorities existing on each and every part there- 
of, and decree and enforce the rights, liens and equities of ail the 
creditors of said Asphalt Company of America, as the same may be 
fînally ascertained by them, upon interventions or applications of 
every such créditer or lienor." And further, for such other relief 
as the nature of the case may require, and as may be agreeable to 
equity. 
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On the 28th of December, 1901, the Asphalt Company of America, 
the défendant in the foregoing suit, appeared by its solicitors, and 
filed its answer to the bill of complaint of the Land Title & Trust 
Company, admitting ail the averments of said billj that it, the de- 
fendant, was insolvent, and was without funds to meet its obligations 
as they should respectively mature, and that the future and con- 
tingent liabilities of défendant were large, and recognized that in 
its insolvent position, it was prohibited by the laws of the state of 
New Jersey from making any application of its assets as a prefer- 
ential payment on any of the obligations referred to in said bill, and 
that by reason of its said insolvency, its directors were prohibited 
by the laws of New Jersey from selling, assigning or transferring 
its property or assets, as in the said bill of complaint is set forth. 

Défendant further joined in a prayer that a decree of insolvency 
be entered, and that a receiver be appointed by the court to take 
charge of its property and assets for the benefit of its creditors and 
stockholders. On the said zSth day of December, 1901, the court 
below, on the reading of the bill of complaint and affidavits in sup- 
port of the same, and the answer of the défendant, duly filed, and 
the hearing of complainant's motion for an injunction and the ap- 
pointment of receivers, rriade its interlocutory decree that, being sat- 
isfied with the sufhciency of the application of complainant, and of 
the truth of the allégations contained in said bill of complaint, a writ 
of injunction forthwith issue out of and under the seal of the court, 
restraining the said corporation, its ofificers, directors, agents or 
employés, from exercising any of its privilèges or franchises, or 
from doing any of the things forbidden'by the New Jersey statute 
above referred to, to be donc. AIso that receivers be appointed o£ 
ail the property, real, personal and mixed, of the défendant, the As- 
phalt Company of America, wheresoever situated, and ail its fran- 
chises, rights, privilèges and efïects, more particularly set forth in the 
decree, and with the powers and authorities usually conferred upon 
receivers in such cases, for the proper protection of the property and 
trusts vested in them. After the receivers had been appointed, as 
aforesaid, about January 27, 1902, the appellant, Harry C. Spinks, 
applied by pétition for leave tO' intervene in the said suit, as recited 
by him in one of the pétitions now before this court. The court 
denied this application, and no appeal was taken therefrom. 114 
Fed. 484. 

On December 8, 1902, the Land Title & Trust Company filed a 
bill, or pétition in the nature of a bill, to foreclose the mortgage or 
pledge made to it by the Asphalt Company of America, to secure 
the collatéral gold certificates, exceeding $29,000,000 in amount. 
This bill set up the defaults in the payment of obligations of the de- 
fendant Company to the amount of $2,723,075.44, stating provisions 
in the agreements of July 15, 1899, and Decemiaer 31, 1900, author- 
izing the resort by the trustée to the court for relief, demands upon 
the defaulted companies and the receivers thereof for payment of the 
defendant's debt, the continuance of such default, subséquent to such 
demands, and requests from holders of the collatéral gold certificates, 
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(for which the securities held by the trustée were pledged) for pro- 
ceedings to be taken in protection of their interests. Ail the aver- 
ments of the bill were admitted by the receivers, in their answer, to 
be true. This admission by the receivers must be considered in the 
matter before us, as of important significance, as it is the admis- 
sion made by officers of the court, appointed independently of the 
interests involved, and presumably after due inquiry and considéra- 
tion of ail the material facts alleged in the bill and proceedings under 
which said receivers were originally appointed. This answer was 
filed February 14, 1903. Prier thereto, to wit, January 2, 1903, 
Spinks, the appellant, states that he requested the said receivers 
in writing to set up, in answer to the bill of the Land Title & Trust 
Company, certain specified défenses fully set forth in the proposed 
answer and aiïïdavits annexed to his pétition for intervention, and 
that the receivers refused to set up said défenses. On January 14, 
Spinks filed, in the court below, a pétition of appeal from the déci- 
sion of the receivers not to adopt his proposed answer, and on the 
following February I3th, this appeal was dismissed by the court be- 
low, with an opinion, stating the reasons for so doing, (reported in 
121 Fed. 192). More than a month after the filing of the answer of 
the receivers of the Asphalt Company of America, as hereinbefore 
stated, to wit, on March 18, 1903, the appellant filed a pétition in the 
court below, for leave to intervene and answer the said bill of fore- 
closure of the Land Title & Trust Company, with the défenses al- 
ready set out in his written request to the receivers January 2d, and 
also in his pétition of appeal to the court below, from the décision of 
the receivers above referred to. Upon this pétition for intervention, 
a rule was issued to show cause on March 30, 1903. This rule was 
accordingly heard, counsel on both sides appearing, and on April 
3, 1903, it was ordered by the court that the prayer of said pétition 
be denied. From this order, an appeal was taken by the petitioner, 
Harry C. Spinks, and will be referred to as the first of the appeals 
now before this court. 

Prior to the filing of appellant's pétition for intervention, to wit, Feb- 
ruary 16, 1903, an order was made by the court below, consolidating 
the four suits in the caption, in ail of which the Land Title & Trust 
Company was asserting a prior lien on certain assets. On February 
23, 1903, an order was made, referring the claim of the Land Title & 
Trust Company, in the Consolidated suit, to a spécial master, to ascertain 
and report the amount of principal and interest of the collatéral gold 
certificates of the Asphalt Company of America outstanding, and also 
the collatéral gold certificates of the National Asphalt Company, and 
the amounts due and to become due thereon for semiannual payments, 
and to report and ascertain what securities are held by the Land Title 
& Trust Company and the Equitable Trust Company for the security 
of said certificates, in what manner they are pledged, and how they 
could be sold to the best advantage. On the coming in of the reports 
of the spécial master, first and supplemental, the court below, on April' 
3d, entered its decree of sale in accordance with the recommendations 
of said reports, directing publication of notice of sale, and that the 
receiver should publish notice to creditors of the Asphalt Company of 
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America to présent their daims, etc. On May I4th, the appellant 
States that he filed with the receiver his proof of claim as a créditer 
of the Asphalt Company of America, which claim the receiver declined 
to report to the court, on the ground that the Land Title & Trust Com- 
pany had filed a claim on behalf of ail the outstanding collatéral gold 
certificates, including those held by the appellant. On May isth, sale 
was had of the pledged securities, pursuant to the decree, and on the 
i8th of May, decree was entered confirming said sale. The terms of 
sale were complied with prior to June 3d, and ail the property included 
in the sale was invested in the General Asphalt Company. The re- 
port of the receiver of claims against the Asphalt Company of America, 
was filed on June 4th, and on June I5th, a decree was entered confirm- 
ing said receiver's report, and directing distribution. On July^d, 
Spinks filed in the court below a pétition of appeal f rom the détermina- 
tion of the receiver not to allow his claim as a créditer of the Asphalt 
Company of America, and on July 6th, said pétition was dismissed 
by that court. From theorder dismissing the pétition, an appeal has 
been taken to this court, and will be referred to as the second of the ap- 
peals now before us. ' 

On July 20, 1903, Spinks filed a pétition to intervene in the Consoli- 
dated cause, and set aside the decree of sale and decree confirming sale, 
which pétition was heard, and the pétition to intervene in the Consoli- 
dated cause denied by the court below. From the order denying the 
pétition to intervene, an appeal has been taken hère, and will be re- 
ferred to as the third of the appeals now before this court. ' 

With this gênerai statement of the character of the litigation in- 
volved in the consolidated suits, we come to consider the merits of 
those appeals and the questions of law involved therein. The first 
and third appeals may be considered together, the one relating to the 
pétition to intervene in the so-called foreclosure suit, and the other 
to the pétition to intervene in the consolidated cause preferred to the 
court below after the sale under the decree, and seeking to set aside 
the decree of sale and the decree confirming the sale. 

In the first appeal, the appellant represents himself as having filed 
his pétition to intervene in the foreclosure suit in the court below, as 
the holder of 1,000 shares of the capital stock of the Asphalt Company 
of America, out of a total of 600,000 shares. The so-calIed foreclosure 
bill was filed November 18, 1902, by the Land Title & Trust Company, 
as trustée of the securities conveyed to it by the Asphalt Company of 
America, for the benefit of the holders of the collatéral gold certificates 
issued by it as above described. The allégations of the bill heretofore 
briefly outlined, including the allégation of the default to the amount 
of $2,723,075.44, were necessarily considered and investigated by the 
receivers, as appears by their answer filed February 14, 1903. That 
thèse allégations were carefully considered and investigated, is empha- 
sized by the statement of the appellant in his pétition for intervention, 
that he had applied to the said receivers before the filing of the answer, 
to wit, on January 2, 1903, to include in their answers certain dé- 
fenses set out by him, and that the receivers, after presumably consid- 
• ering the same, had declined to adopt the answer proposed by ap- 
pellant, and that thereafter, to wit, on January 14, 1903, the said ap- 
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pellant filed a pétition of appeal to the court below from the décision 
of the receiver not to adopt the proposed answer. This appeal, as 
already stated, was on February i3th dismissed by the court below, 
with an opinion published in 121 Fed. 192, and it was not until after 
the request to the receivers to file his proposed answer, their refusai, 
and the dismissal by the court below of his appeal from their déci- 
sion, that the receivers filed their answer, as défendants in the so- 
called foreclosure suit, admitting ail of its substantial allégations of 
default, and otherwise. In the said pétition of appeal to the court 
below from the receiver's refusai to adopt appellant's answer, the dé- 
fenses proposed in said answer are set out at length, and the court 
asked to instruct the receivers to incorporate the same in the answer 
to be filed by them. In the first appeal, therefore, to this court, now 
under considération, from the refusai of the court below to so in- 
struct the receivers, we are asked to consider the merits of appellant's 
proposed défenses. 

In the view taken by this court of thèse appeals, it will be neces- 
sary to consider only briefly the character of thèse proposed défenses. 
They are six in number, and are set out with much élaboration in the 
pétition of intervention in the court below. 

The first of thèse défenses is, that the allégations of the bill of com- 
plaint, as to the defaults of the American Company, are not truly plead- 
ed, in that, of the five defaults alleged, only two were defaults as to 
valid obligations of the Asphalt Company of America, and that there 
was, therefore, due only the sum of $1,491,537.72, instead of $2,733,- 
077.54. The three defaults which are impeached, arise out of the 
failure of the company to meet the obligations imposed upon it by 
the tripartite agreement of December 31, 1900. Without passing 
upon the question as to thèse being defaults of a character to justify 
the proceeding of the trustée, it is sufficient to note that two of the 
defaults of a large amount are admitted to be true defaults in rela- 
tion to the pledge or mortgage, and justify the trustée in its proceed- 
ing for foreclosure. 

As a second défense, the appellant allèges that the trustée might 
hâve applied the balance of the $6,000,000 guaranty fund that it had 
received under the tripartite agreement of December 31, 1900, to 
the settlement of the defaults, on account of which the so-called bill 
of foreclosure was filed. But, according to the appellant's own state- 
ment, it had already twice withdrawn the sum of $745,768.86 from 
said fund to pay installments of interest on the collatéral gold cer- 
tificates, due respectively April i, 1901, and October i, 1901. Under 
the terms of the tripartite agreement, the authority given to the trus- 
tée to resort to this fund for payment, was coupled with the obligation 
of the Asphalt Company of America to replace, within 12 months, 
any sums thus withdrawn from said fund. (The failures on the part 
of the Asphalt Company of America to replace thèse sums are the 
defaults alleged in the so-called bill of foreclosure, to which appel- 
lant takes exception, as above étated.) But clearly the trustée was 
not required, either by the obligation of its trust or the require- 
ments of good business management, to -go on drawing from this 
fund, when both the Asphalt Company of America and the National 



LAND TITLE & TRUST CO. V, ASPHALT CO. OF AMEKICA. 11 

Asphalt Company had failed to make good the amounts withdrawn, 
and when it had no reasonable grounds to believe that their situation 
in that respect would be better in the future. To hâve exhausted this 
fund, even if it had been an available cash fund, by the withdrawal 
of sums to meet thèse semiannual payments, might hâve postponed 
for three or four years a technical default which the trustée and 
those interested might well hâve thought would better be made and 
dealt with at once by a foreclosure. The trustée was justifîed in 
dealing with the defaUlt of the Asphalt Company of America, as 
provided for in the original deed of conveyance and pledge to it, 
and was not bound to exhaust the said guaranty fund, when to do so 
would, in its judgment, be to the détriment of the best interests of ail 
concerned. 

The third défense which the appellant sought to interpose by his 
pétition of intervention, was that the bill of complaint was prema- 
turely filed, on the ground that the mortgage or instrument of pledge 
provided that, after a default made and continued for thirty days after 
demand, the trustée, upon the request of a majority of certificate 
holders, shall cattse the pledged securities to be transferred into its 
name, and that if, within six months thereafter, the company has not 
made good the default, and a majority of the certificate holders shall 
demand that the pledged securities be sold, the principal shall be 
deemed due; and if within three months thereafter, the company has 
not paid the principal and interest due, the trustée shall sell the 
securities and apply the proceeds to the payment of the debt. The 
appellant allèges in his proposed défense, that the bill of foreclosure 
does not allège that any of thèse steps hâve been taken, or that ten 
months hâve expired since the occurrence of the alleged defaults. 
Thèse particular provisions of the original mortgage are set out at 
great length therein, and provide for the eventual sale by the trus- 
tée, of his own motion, of the pledged securities after ail thèse steps 
hâve been taken, and the prescribed periods of time mentioned hâve 
expired. The directions as to the making of the sale and the notices 
to be given at the différent stages of the procédure mentioned, are 
most minute. After they hâve been completely described, there fol- 
lows in another paragraph this provision : 

"The trustée may, in the event of default made and continued, as pro- 
vided in tMs section of the agreement, at the request in writing of the owners 
and holder-s of a majority in amount of the certiflcates at the time outstand- 
ing, institute such légal proceedlngs as may be advised by counsel to enforce 
the obligations of this agreement undertaken by the company." 

The court below may well hâve considered this provision as an al- 
ternative power in the trustée to proceed, when the default on the 
part of the company in payment of an installment of interest had 
continued for 30 days, in lieu of the power of sale vested in the trus- 
tée when and after so many différent requirements had been complied 
with. Such default for 30 days is the only default on the part of 
the company mentioned in the preceding provisions, and the trustée 
would seem to hâve been authorized, at the request in writing of the 
owners and holders of majority in amount of the certificates out- 
standing, to institute such légal proceedings as might be advised by 
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counsel to enforce the obligations undertaken by the company. The 
defaults are alleged to hâve occurred on April i and October i, 1901, 
and the foreclosure proceedings were commenced December 18, 1902. 
By so doing, the trustée, instead of exercising its own powers o£ sale 
under the provisions of the mortgage referred to, submitted to the 
court in control of the assets, the question in what manner it should en- 
force its securities so as to best promote the interests of the creditors, 
and asked the court to take order for the sale of ail the securities, 
both those originally pledged for the debt and those subsequently 
acquired for the same debt. 

The fourth défense sought to be interposed by the appellant, was 
that the trustée had no right to ask for a sale of ail the assets pledged 
with it, nor for the payment of the principal of the bonds in addition 
to the interest. The receivers in this case represented the inter'ests 
of ail the stockholders, after the payment of the debts, and the conclu- 
sion reached by them not to interpose such défense, apart from fraud, 
cannot be questioned by each individual stockholder, and there is noth- 
ing to impeach the discrétion of the court below in having ordered a 
sale of ail the assets at the instance of the complainant trustée, who 
represented the creditors of the insolvent company. 

The fifth défense rests upon gênerai and broad allégations of a con- 
spiracy to wreck the Asphalt Company of America, participated in 
by the trustée and a majority of the certificate holders, at whose re- 
quest the trustée filed the bill. This charge of conspiracy is also the 
burden of the pétition for intervention filed in the Consolidated cause, 
after the decree of sale and the decree confirming the sale, asking 
the court to set aside ail that had been done and investigate the said 
charges. This latter pétition was filed by the appellant, both as stock- 
holder and certificate holder. No spécifie and definite charges of fraud 
and conspiracy are averred, and the Land Title & Trust Company, 
as trustée, are at best only sought to be afifected by a suspicion of com- 
plicity in a so-called conspiracy arising out of the fact that about 
one year after the formation of the Asphalt Company of America, 
only $10 a share having been paid upon its stock, a large majority of 
its stockholders, pursuant to a plan theretofore outlined to the Na- 
tional Asphalt Company, transferred to the National Asphalt Com- 
pany their stock in the Asphalt Company of America, receiving in ex- 
change for each share of the par value of $50 thus transferred, $10 
in 5 per cent, collatéral gold certificates of the National Asphalt Com- 
pany, $7 in fuU-paid and nonassessable National Asphalt Company's 
preferred stock, and $10 in full-paid and nonassessable National 
Asphalt Company's common stock. The National Asphalt Company's 
gold certificates were secured by a deposit with the Equitable Trust 
Company of Philadelphia, as trustée of ail the shares of stock of the 
Asphalt Company of America purchased under this plan. 

The inference is asked to be drawn from this transaction (the charge 
not being directly made) that this transfer by nearly ail of the stock- 
holders of the Asphalt Company of America, of their stock to the Na- 
tional Asphalt Company, was in pursuance of a scheme or conspiracy 
to relieve said stockholders from liability to be called upon for the 
unpaid installments due on their stock; it being alleged that the 
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National Asphalt Company was without pecuniary responsibility, and 
that many of the stockholders of the Asphalt Company of America 
were also holders of its collatéral gold certificates. None of the _al- 
leged facts, if proven, would impugn the good faith of the Land Title 
& Trust Company, as trustée, and it is hard to imagine why a corn- 
plaining stockholder should hâve the right to interfère in the adminis- 
tration of its trust for the collatéral gold certificate holders, because of 
his différence with the other stockholders. But it is alleged by the ap- 
pellant, that the unpaid installments could hâve been availed of, if 
proper calls had been made, to discharge ail the indebtedness of the 
Asphalt Company of America, and prevent the insolvency that has 
ensued. But in case of insolvency, no stockholder can be made liable 
to call for the benefit of a fellow stockholder. The stockholder's lia- 
bility to creditors may be prosecuted by the receivers. The Land 
Title & Trust Company, as trustée, was, it is true, creditor of the 
Asphalt Company of America, to the full amount of the gold certifi- 
cates, but it cannot be arraigned by the appellant in the intervention 
sought by him for a dereliction of duty. Whether the trustée should 
or should not hâve pursued the stockholders for unpaid installments, 
its right to make good the securities it held in pledge for the holders 
of its certificates cannot be affected thereby. No corporation mortgage 
could be successfully foreclosed by the trustée, proceeding under the 
authority contained in the mortgage, if each stockholder or bondholder 
were allowed to intervene in the litigation on the grounds presented in 
thèse two appeals. 

It is net to be overlooked that the so-called foreclosure suit was in 
reality a proceeding by the trustée to hâve the court, which already, 
under the original suit had taken possession, through its receivers, 
of the property and assets of the Asphalt Company of America and 
the National Asphalt Company, apply the same in discharge of the 
lien held by the said trustée. And the subséquent action of the 
court, its référence to a master and its order of sale and confirma- 
tion thereof, were ail steps in the due administration by it of the 
fund in its possession. AU that ought to hâve been done by the 
corporation itself, the court can, in the exercise of a sound discré- 
tion, require to be done through the instrumentality of its receivers. 
Upon the proper exercise of that discrétion dépends the large and 
widespread interests of stockholders, creditors, and the public, and the 
court may well hâve refused to hâve the progress of its administra- 
tion interfered with by would-be interveners, on grounds that are tech- 
nical rather than meritorious, which, while destructive of the main 
object had in view, and disastrous to the larger interests involved, 
promise no real benefit or advantage to the intervener. As we hâve 
said, the court having possession and plenary control of the funds and 
assets of the insolvent corporation, may order its receivers, under 
I)roper conditions, to proceed for the enforcement of a stockholder's 
.iability, but this power will only be exercised when, in the discre- 
tinn of the court, it is likely to produce results bénéficiai to ail the in- 
t Tests involved. It is well to recall that the appellant filed a bill in 
chancery, in New Jersey, in the fall of 1900, at the time that the 
transfers of stock referred to by him were made, and attempted to 
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prevent his fellow stockholders from selling their shares to the Na- 
tional Asphalt Company. The vice chancellor denied this pétition, 
and his reasons for so doing, as quoted by counsel from what is said 
to be a manuscript opinion in the case, are worthy of note: 

"The blll Is based upon a theory of the nature of the stockholders' liahility 
under our statute which Is net only -new, but which, it seems to me, Is at 
variance with the statute and décisions on it. It is apparently based on the 
idea that from the time of the création of his debt every creditor has an exist- 
ing and continuing right to the security of the calls for unpaid subscriptions 
for the payment of his debt and a right to hold this security of the calls as 
it existed when his debt was contracted, unimpaired during the continuance 
of his debt by a transfer of stock to an irresponsible person. The nature of 
the right shown by the statute itself and décisions under it Is, on the con- 
trary, only a right upon an administration of ail the assets of the company 
for the payment of debts to hâve the unpaid shares then paid up so far as 
necessary to pay the debts then exlsting. * * * This right to make calls 
upon the unpaid subscriptions for the purpose of payment of debts is not a 
continuing security which the company are bound to keep unimpaired by 
control over the personnel of membership of the corporation, but is a right 
glven only as supplemental of the resuit of the final winding up of the cor- 
porate affairs, and, in connection therewith, against persons who, at the time 
of the winding up, are liable as stockholders under the statute." 

But we are not concerned hère to détermine the liability of stock- 
holders who hâve transferred their stock. The agreement between 
the Asphalt Company of America and the L,and Title & Trust Com- 
pany, as trustée, by which certain stocks and property were pledged 
for the security of gold certificates, to be issued by said trustée, and 
which the court, in the litigation below is asked to foreclose, was 
made in July, 1899, and the transfer by the stockholders of their stock 
to the National Asphalt Company, took place in September, 1900. 
It was the right and duty of the trustée under the so-called mortgage 
or pledge to foreclose the same, when default had taken place, whether 
the company be solvent or insolvent, and it is not material to the trus- 
tée what remédies the company may hâve to collect money with which 
to pay the mortgage debt. No conduct of stockholders, however rep- 
rehensible, could impair the remedy of the holders of certilicates and 
of their trustée to enforce their security. 

As we hâve already said, the vague and indefinite charge of a con- 
spiracy, in which the trustée under the so-called mortgage was im- 
plicated, was not sufficiently spécifie to justify the court in arresting 
further proceedings in the important litigation before it, or in setting 
aside the order of sale, and sale already made, in order to investi- 
gate the said charge. Moreover, such a charge is not the subject 
for a collatéral proceeding, and should be investigated in an inde- 
pendent suit instituted for that purpose. 

The third pétition of intervention charges that, in furtherance 
of said conspiracy, a certain number of stockholders, called in said 
pétition "reorganizers," had caused a committee to be formed, at 
whose instance and by v^'hose advice the bill for a receivership was 
filed and the subséquent proceedings of foreclosure and sale were 
taken. This committee, who are named in the pétition, consisted of 
five well-known citizens and financiers, against whom no individual 
or spécifie charge of fraud is made. They are alleged, however, to 
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have had knowledge of the transfer of the stock by the majority of 
the stockholders, and to have assisted in formulating the plan of re- 
organization which necessitated the proceedings now under review 
before this court. It appears from the record that this so-called 
plan of reorganization was approved and participated in by the ' 
holders of 93 per cent, of the gold certificates, ont of a total of $29,- 
830,754.57 outstanding, and by the holders of 598,852 shares of stock 
out of 600,000 shares outstanding. In addition to the facts of the said 
transfer of stock and of the formation of the said plan for reorganiza- 
tion, pursuant to which the proceedings were instituted, and the sales 
took place, there are no grounds for alleging fraud or conspiracy, 
except such as are founded upon the suspicions of the appellant. 
We cannot ignore the fact that, when large corporations become in- 
solvent, it is usual for those interested as stockholders or creditors to 
seek a reorganization upon the foundation Of a judicial sale, and that 
the interests of ail concerned, both stockholders and creditors, can 
often be best subserved by such a course. Under such plans, it is 
usually necessary for the protection of the property, that arrange- 
ments should be made beforehand for its purchase, or at least for the 
protection of the interests involved at the sale. That a reorganiza- 
tion plan of this gênerai character was resorted to by means of the 
litigation out of which thèse appeals grew, does not suffice to sup- 
port the charges of conspiracy and wrongdoing made by appellant. 
The gênerai corporation act of New Jersey, under which the de- 
fendant corporations were created, and which, so to speak, constitutes 
their charters, provides that whenever any corporation shall become 
insolvent, neither the directors nor any officer of the corporation 
shall sell,' assign, or transfer any of its efïects or assets whatsoever, 
and also that, whenever such corporations become insolvent or sus- 
pend their ordinary business for want of funds to carry on the same, 
any stockholder may, by pétition or bill of complaint, apply to the 
Court of Chancery for a writ of injunction and the appointment of a 
receiver or receivers, and the court, being satisfied of the sufîiciency 
of said application, may appoint receivers and grant an injunction to 
restrain the corporation and its ofîicers from any exercise of its privi- 
lèges or franchises. Under thèse provisions, the bill was duly filed 
by the Land Title & Trust Company against the Asphalt Company 
of America, which constitutes the first of the cases embraced in the 
Consolidated cause, and upon hearing and after due considération, 
the court appointed the receivers and granted the injunction as 
prayed for. As already stated, the appellant applied for leave to in- 
tervene in this suit, which application was deftied by the court, and 
no appeal was taken. See 114 Fed. 484. The insolvency, therefore, 
of the corporation is not denied in any of the pétitions noW before the 
court, and the decree adjudging the corporation to be insolvent is 
not impugned. That the Asphalt Company of America was insolvent 
on the 28th day of December, 1901, when said decree was made, must 
be accepted as a fact and thèse appeals considered with référence 
thereto. We think the court, under the circumstances, were right 
in denying the pétitions for intervention, which are the subject-mat- 
ter of the first and third appeal. 
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The second appeal relates to the action of the court below, in sus- 
tajning the receiver's détermination net to report to the court, as 
specifically allowed, the claim of the appellant as a creditor of the 
Asphalt Company of America. The appellant is the owner of 133 
of the collatéral gold certificates issued by the Land Title & Trust 
Company, under the agreement of July 15, 1899. The total amount 
outstanding of said certificates, as found by the master appointed by 
the court, and by the court in its decree of April 3, 1903, was $29,- 
830,754.57. About 2,000 persons hold thèse certificates. It was not 
contemplated by the court, nor necessary, that the receivers should 
hâve presented to them for allowance, certificates in the hands of 
individual holders, as the decree itself fixed the aggregate amount of 
them outstanding, and made it unnecessary for holders to prove their 
individual claims. The Land Title & Trust Company was not mere- 
ly a trustée of property pledged or mortgaged to it, but was also 
the creditor of the Asphalt Company of America. The Asphalt Com- 
pany of America acknowledged the sum total of its indebtedness to 
the said The L,and Title & Trust Company, and conveyed to it its 
property and efïects, in pledge to secure the same, the trustée issuing 
the gold certificates to the various holders to the aggregate amount 
already stated, and making them its cestuis que trustent for the pay- 
ment of the interest and principal, when received from the debtor 
Company. It was, therefore, the Land Title & Trust Company, as 
trustée, which was entitled, as creditor of the insolvent company, to 
prove the aggregate debt, including, of course, that part of it rep- 
resented by the certificate held by the appellant. The decree of the 
court, of April 3, 1903, fixed the status of the holders of collatéral gold 
certificates as holders thereof, in accordance with the agreement of 
July 15, 1899, between the Land Title & Trust Company and the As- 
phalt Company of America, to the amount in par value of $29,830,- 
754.57, and the holders of such certificates were therefore adjudicated 
to hc entitled, through their trustée, as vaHd claimants secured by said 
agreement. 

The contention of the appellant, that the direction to the receiver 
to receive proof of ail debts and obligations of the Asphalt Company 
of America, entitled him to présent his claim as a holder of collat- 
éral gold certificates, cannot be supported. The receiver allowed and 
reported upon no claims of holders of collatéral gold certificates, and 
it does not appear that any application, other than that of the appel- 
lant, was made to him for that purpose. No good reason was shown 
why appellant's case should be segregated from that of 2,000 other 
holders, or that his security, as such holder, was in any way affected 
to his détriment by the décision of the receivers. The appellant be- 
came the owner of his gold certificates, subject to any limitations im- 
posed by the form in which they were made ; that is to say, the obli- 
gations entered into by the Asphalt Company of America, in and by 
said agreement of pledge, or by the said trustée. The company cove- 
nants in said agreement to pay to the trustée the moneys necessary to 
pay interest on the certificates as they fall due, and also certain sink- 
ing fund amounts, and it is the trustée only who has, by the form of 
such certificates, direct obligation to the certificate holder, and in the 
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said agreement of July 15, 1899, it is expressly provided that "any 
proceedings to enforce any covenant of the company herein contain- 
ed by légal proceedings shall be in the name of the trustée for the ben- 
efit of ail the holders of the certificates outstanding." 

Section 78 of the corporation act (Laws 1896, p. 302, c. 185) refer- 
red to provides that "every such insolvent corporation, or any per- 
son aggrieved by the proceedings or détermination of such receiver in 
the discharge of his duty, may appeal to the Court of Chancery, which 
court shall, in a summary way, hear and détermine the matter com- 
plained of and make such order touching the same as shall be équi- 
table and just." The appellant appealed to the court below from the 
décision of the receiver denying his claim to prove his individual cer- 
tificate, and the appeal being heard by the court, it was, as aiready 
stated, dismissed. The appeal from this décision of the court is the 
second appeal before us. We see no grounds on which to criticise the 
action taken by the court below in the matter of this appeal. There 
was no hardship in denying appellant a status in the Consolidated suit, 
which was neither claimed by nor accorded to any of the other cer- 
tificate holders, and no substantial right of appellant was injured by 
said décision. 

In the third appeal, an important question is raised by the déniai 
of the appellant, that the Circuit Court of the United States had 
jurisdiction to entertain the suit of the trustée for the appointment of 
receivers of the Asphalt Company of America, on the ground of in- 
solvency, either under the statute of the state of New Jersey, aiready 
referred to, or under the gênerai équitable powers of courts of equity, 
as administered in England and this country. Both corporations, the 
Asphalt Company of America and the National Asphalt Company, 
were incorporated under the provisions of the gênerai corporation 
act of the state of New Jersey. The sixty-fourth and sixty-fifth sec- 
tions (page 298) of the said act, as contained in the Revision of 1896, 
are as f ollows : 

"64. WheneTer any corporation shall become insolvent or shall suspend It» 
ordinary business for want of funda to carry on the same, neither the dl- 
rectors nor any oflaicer or agent of the corporation shall sell, convey, assign, 
or transfer any of Its estate, effiects, choses in action, goods, chattels, rlghts 
or crédits, lands or tenements; nor shall they or either of them make any 
such sale, conveyance, assignment or transfer in contemplation of insolvency, 
and every euch sale, conveyance, assignment or transfer shall be utterly null 
and void as against creditors: provided, that a bona flde purchase for a val- 
uable considération, before the corporation shall bave actually suspended Its 
ordinary business, by any person wlthout notice of such insolvency or of the 
sale being made In contemplation of insolvency, shall not be invalidated or 
impeached. 

"65. Whenever any corporation shall become insolvent or shall suspend 
Its ordinary business for want of funds to carry on the same, any creditor 
or stockholder may by pétition or blll of comp/Iaint setting f ortb the facts and 
eircumstances of the case, apply to the Court of Chancery for a writ of In- 
junction and the appointment of a receiver or receivers or trustées, and the 
court being satisfled by aflSdavlt or otherwise of the sufliclency of said ap- 
plication and of the truth of the allégations contained in the pétition or bill, 
and upon such notice, if any, as the court by order may direct, may proceed 
in a summary way to hear the afiBdavits, proofs and allégations which may 
be offiered on behalf of the parties, and If upon such inqulry it shall appear 
to the court that the corporation bas become Insolvent and is not about to 
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résume Its business In a short time thereafter with safety to the public and 
advantage to the stockliolders, it may issue an înjunction to restrain the cor- 
poration and its officers and agents from exercising any of its privilèges or 
franchises and from collecting or receiving any debts, or paying out, selling, 
assigning or transferring any of its estate, moneys, funds, lands, tenements 
or effects, except to a receiver appointed by the court, until the court shall 
otherwise order." 

It is true that, independent of statutory authority, the gênerai équi- 
table jurisdiction of the United States courts does not extend se far as 
to entertain a suit by a creditor against a corporation, seeking- the ap- 
pointment of a receiver of its business and property and an injunction 
against the exercise of its corporate franchises, solely on the ground of 
insolvency. It is, however, well settled by adjudications of the Suprême 
Court and subordinate fédéral courts, that if a state législature, by a 
valid law, create a right essentially équitable in its nature, prescribing 
a remedy for its enforcement substantially consistent with the ordinary 
modes of proceeding on the chancery side of the fédéral courts, no 
reason exists why it should not be pursued in a fédéral court of equity 
in th€ same form as it is in the state courts. Clark v. Smith, 13 Pet. 
195, 203, 10 L. Ed. 123. 

In Gormley v. Clark, 134 U. S. 338, 348, 10 Sup. Ct. 554, 557, 33 
ly. Ed. 909, the Suprême Court say: 

"An enlargcment of équitable rights by state statute may be administered 
by the Circuit Courts of the United States as well as by the courts of the 
state; and when the case is eue of a remédiai proceeding, essentially of an 
équitable character, there can be no objection to the exercise of the jurisdic- 
tion." 

Under the Constitution and judiciary act, "Circuit Courts of the 
United States shall hâve original cognizance, concurrent with the 
courts of the several states, of ail suits of a civil nature, at common 
law or in equity, where the matter in dispute exceeds, exclusive of in- 
terest and cdsts, the sum or value of two thousand dollars, * * * 
in which there shall be a controversy between citizens of différent 
states." The tests of jurisdiction, exclusive of the amount in dispute, 
are, therefore, that there shall be (i) a "case" or "suit" of a civil 
nature, as those terms hâve been defined by the Suprême Court of 
the United States, (2) which is cognizable in a court of the state 
wherein the fédéral Circuit Court has territorial jurisdiction, and (3) 
that such suit shall involve a controversy between citizens of différent 
states. When such conditions exist, such Circuit Court has authority 
to fully adjudicate the légal rights of the parties to such controversy, 
as they exist under the laws of the state, as fully as they could be ad- 
judicated in the appropriate state tribunal of concurrent jurisdiction. 
In so doing, the fédéral Circuit Court is necessarily dealing with and 
adjudicating rights that exist under and by virtue of the laws of the 
state in which such Circuit Court has its territorial jurisdiction. The 
Constitution and laws of the United States provide an additional fo- 
rum to that of the state, for the adjudication of suits involving contro- 
versies between citizens of différent states, not a différent law. Any 
party who has a right to come into the Circuit Court of the United 
States, finds a court clothed with plenary power to do justice accord- 
ing to law, as existing in the state wherein such Circuit Court is held. 
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Such courts, therefore, administer the law of that state, and it would 
be doing violence to our dual scheme of government, if it could be 
predicated of a right created by and existing under the laws of a state, 
that it could not be asserted and enforced in the Circuit Court of the 
United States, in the exercise of its concurrent jurisdiction as pre- 
scribed and limited by the Constitution and judiciary act. The Con- 
stitution imposes no limitation upon the class of cases involving con- 
troversies between citizens of différent states, to which the judicial 
power of the United States may be extended; and Congress may 
therefore lawfully provide for bringing, at the option of either of the 
parties, ail such controversies within the jurisdiction of the fédéral 
judiciary. Gaines v. Fuentes, 92 U. S. 10, 23 L. Ed. 524; EUis v. 
Davis, 109 U. S. 485, 3 Sup. Ct. 327, 27 L. Éd. 1006. 

But while the Circuit Courts are thus clothed with jurisdiction to 
administer the laws of the state in ail suits involving controversies 
between citizens of différent states, the procédure in such courts will 
be that pertaining to suits at common law or in equity, as such suits 
were distinguished at the time of the adoption of the Constitution, and 
whether the relief sought, or the right asserted, fall into the one 
category or the other, dépends upon the distinction as existing at that 
time. If the right to be asserted or the wrong to be redressed pré- 
sent a case essentially équitable in its nature, it will be cognizable on 
the equity side of the United States Circuit Court having jurisdiction 
of the parties, if there be no plain, adéquate and complète remedy at 
law as existing at the time referred to. While state législation cannot 
directly enlarge or contract the jurisdiction of the fédéral courts, it 
can create rights that are justiceable in such courts, which, without 
such législation, were not cognizable therein. It has been long well 
settled, that where a state law créâtes a lien, essentially of a maritime 
nature, it can be enforced in the fédéral court of admiralty having ju- 
risdiction within such state, though such lien be not recognized un- 
der the gênerai admiralty law. But the procédure for enforcing such 
lien will be that obtaining in courts of admiralty, not that provided 
by. the state law. And the same resuit attaches to the provisions of 
the New Jersey corporation act, in the sections above referred to. 
The situation to which thèse provisions refer, présents a case essen- 
tially équitable in its nature and capable of being prosecuted and ad- 
ministered only by the procédure ordinarily obtaining in courts of 
equity. Hollins v. Brierfield Coal & Iron Co., 150 U. S. 371, 14 Sup. 
Ct. 127, 37 L. Ed. 1113. A suit under thèse sections of the act is, 
therefore, cognizable in the United States Circuit Court having ju- 
risdiction of the parties on its equity side. The right so created will 
be enforced by the remédies prescribed by the act, so far as the same 
are consistent with and not violative of the geperal équitable rules 
and procédure, as administered in fédéral courts of equity. But such 
courts are not obliged to départ f rom their own rules and conform to 
the procédure prescribed by the statute, if such procédure is incon- 
sistent with or unknown to the équitable practice obtaining in fédéral 
courts. Such courts may adapt their own équitable procédure to the 
adjudication of the right and the attainment of the reHef established 
and prescribed by the state statute, when once on other grounds they 
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have jurisdiction of the case. The équitable right establîshed by state 
law may be dissociated froin the mère procédure prescribed by such 
law for its enforcement. The language of Mr. Justice Miller in Brine 
V. Insurance Ce, 96 U. S. 634, 24 L. Ed. 858, though the facts of the 
case are somewhat différent, is pertinent hère : 

"It would seem that no argument is necessary to establish the proposition 
tliat when substantial riglits, resting upon a statute, wliich is clearly witliln 
tbe législative power, corne in eonflict with mère forms and modes of pro- 
cedui-e In tbe courts, the latter must give way, and adapt themselves to the 
forms necessary to give effect to sucb rigbts. The flexibility of cbancery 
methods, by which it moulds its decrees so as to give appropriate relief in 
ail cases within its jurisdiction, enables it to do this wlthout violence to prin- 
ciple. If one or the other must give way, good sensé unhesitatingly requires 
that justice and positive rigbts, founded both on valld statutes and valid 
eontracts, sbould not be sacriflced to mère questions of mode and form." 

The pursuing party in the receivership suit (the Land Title & 
Trust Company) was not a simple contract créditer, but was the 
pledgee or mortgagee of ail, or nearly ail, of the assets of the défend- 
ant Company. As such lienholding créditer, it exercised the right and 
power conferred by the New Jersey statute to have an injunction, 
and a receiver appointed, by merely showing the insolvency of the 
debtor and défendant corporation and that it was not about to résume 
its business in a short time thereafter, with safety to the public and 
advantage to the stockholders. It is not necessary, therefore, to dis- 
cuss or décide the question as to the right of a simple contract crédit- 
er to proceed in a fédéral court of equity under the authority con- 
ferred by the state statute on the state court of chancery, or the ques- 
tion as to the right of the complainant in the receivership suit, as a 
lien créditer, to appeal by such a bill to the gênerai equity jurisdic- 
tion of the Circuit Court. 

As the court below had jurisdiction of the case on the grounds we 
have indicated, and as it now appears that the interlocutory decrees 
appealed frem are right in themselves, we do not feel called upon to 
question the regularity of the proceedings anterior thereto; but we 
think that in the further progress of the case, the methed of procédure 
should be that of the fédéral courts, with such modification enly as 
may be made "without violence to principle," and as may be found 
to be requisite to adapt them to the efficient adjudication of the right 
created by the New Jersey statute. 

This being so, the question remains, whether the orders or decrees 
of the court below, which were the subject-matters of the three ap- 
peals before us, were appealable. The act of Congress of March 3, 
1891, c. 517, in section 6, cl. i, 26 Stat. 828 [U. S. Comp. St. 1901, 
p. 549], provides that "the Circuit Courts of Appeal established by 
this act shall exercise appellate jurisdiction to review, by appeal or 
by writ of error, final décisions in the District Court and the exist- 
ing Circuit Courts, in ail cases other than thèse provided for in the 
preceding section of this act, unless otherwise provided by law." Nei- 
ther ef the appeals before us are from "final décisions" in the court 
below in the case before it, as those words are usually understood. 
An appeal from such a final décision can enly be taken by an original' 
party to the suit, or by one who has been made so by express order 
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of the court for thât purpose, or by a légal représentative of such, 
or by one whose privity in estate, title or interest is disclosed by the 
record. Thèse appeals, however, as hereinbefore set forth, are from 
orders of the court below, dismissing, as to the first and third appeals, 
pétitions of intervention by the appellant, and as to the second appeal, 
from the dismissal of a pétition of appellant, appealing to the court 
below from the décision of the receivers not to allow his claim as a 
bondholder of the Asphalt Company of America. Thèse orders or 
decrees of the court below are not on their face appealable. The ap- 
pellant did not obtain the status of a party in the suit below. On the 
contrary, the very orders appealed from denied him that status. Such 
orders are not final décisions, in the sensé of the statute, and are 
within the discrétion of the court making them, unless it shall affirma- 
tively appear that the pétition of intervention was for the purpose of 
enforcing an individual right of the petitioner, for the assertion of 
which there is no other remedy, and which will be entirely lost if in- 
tervention is denied. If, for instance, a fund is to be distributed by 
the court in a suit then before it, the déniai of a pétition to intervene, 
of one who claims the right to participate in the distribution, by rea- 
son of a title distinct and apart from ail other individuals or classes 
to be affected by the decree, would be a final decree as to such peti- 
tioner, for the reasons that his claim of right would be finally dis- 
posed of and lost by such déniai. The pétition to intervene in such 
case is of right, and not addressed raerely to the discrétion of the 
court. In Crédits Com. Co. v. U. S., 177 U. S. 311, 315, 20 Sup. Ct. 
636, 44 L. Ed. 782, the Suprême Court quote and adopt the language 
of the Circuit Court of Appeals in the case then before it, as follows : 

"When such an action Is taken, tbat is to say, when leave to intervene In 
an equity case is asked and refused, tlie rule, so far as we are aware, is well 
settled tbat the order thus maûe denying leave to Intervene is not regarded 
as a final détermination of the merits o£ the claim on which the intervention 
Is based, but leaves the petitioner at full liberty to assert his rigbts in any 
olher appropriate form of proceeding. Such an order not only lacks the 
Tiiality which is necessary to support an appeal, but it is usually said of it 
1 uat It cannot be reviewed, because it merely involves an exercise of the 
discretlonary powers of the trial court. * * * It is doubtless true that 
cases may arise where the déniai of a tbird party to intervene therein would 
be a practical déniai of certain relief to which the intervenor is fairly enti- 
tled, and which he can only obtain by an intervention. Cases of this sort 
are those where there is a fund in court undergoing administration to which 
a third party asserts some right which will be lost in the event that he Is not 
allowed to intervene before the fund is dissipated. In such cases an order 
denying leave to Intervene is not dîscretionary with the chancellor, and will 
generally fumish the basis for an appeal, since it finally disposes of the 
Intervenor's claim by denying him ail 'right to relief." 

The gênerai rule, however, is, as stated by the Circuit Court of Ap- 
peals, in Hamlin v. Toledo, St. L. & K. C. R. R. Co., 78 Fed. 665, 24 
C. C. A. 272, 36L. R. A.826: 

"The allowanee or déniai of the application of a stranger to be admitted as 
a party défendant to a pending suit in equity, rests in the sound discrétion 
of the chancellor. The déniai of such an application is not such a final de- 
cree as is the subject of appeal. * * • guch an application is a mère mo- 
tion in the case, uiade by oue not a party, and is not of Itsélf an independent 
suit in equity appealable hère." 
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Ex parte Cutting, 94 U. S. 14, 22, 24 L. Ed. 49. 

The application to intervene, in both the first and third appeals, was 
broadly upon the ground that the party by whom the interests of the 
intervener should be represented, (in the one case the Land Titîe & 
Trust Company, trustée, and in the other the receivers) was not rep- 
resenting such interests properly. No individual or separate inter- 
est of the petitioner, which could not otherwise be adjudicated at ail, 
and would therefore be lost if intervention were denied, was present- 
ed in the court below in either of the pétitions which are the subjects 
of the first and third appeals. If the trustée and the receivers act hon- 
estly and in good faith, the rights of the appellant are protected. The 
trustée has important interests committed to him by his cestuis que 
trustent in the litigation before the court, and the court was right, 
both as to the trustée and the receivers, in exercising its discrétion 
to protect them from interférence, in the carrying on of the litigation 
and the administration of the funds in hand, as attempted by appel- 
lant's pétitions for intervention. If the trustée had acted in bad 
faith, or fraudulently, it was open to the appellant to proceed by orig- 
inal bill, and if the receivers hâve been guilty of malfeasance in office, 
the proper remedy is an application to the court below by the appel- 
lant or other party in interest, for their removal and the substitution 
of others. 

The second appeal before us, as already fully stated, is from the 
décision of the court below, refusing to entertain an appeal from the 
décision of the receivers, not to allow the appellant to prove his claim 
as a certificate holder, having already had proof made by the trustée 
of its claim representing the whole issue of collatéral gold certificates, 
including, of course, that of the appellant. It is to be borne in mind 
that the collatéral gold certificates issued under the agreement of 
July 15, 1899, do not certify debts and obligations of the Asphalt Com- 
pany of America direct to the certificate holder, but are a déclaration 
by the Land Title & Trust Company, to whom the said asphalt Com- 
pany has transferred its assets and securities, that it holds the same in 
trust to pay to the holder of the certificates his proportionate share 
of the income collected on such securities, and for the ultimate collec- 
tion and payment to him of the principal amount named therein, so 
that technically spécifie holders of such certificates cannot claim as 
creditors of the Asphalt Company of America, excepting through 
their trustée. It is not easy to perceive the exact object of the ap- 
pellant in this matter, unless it be in some way to compel ail certificate 
holders to make proof of their individual certificates, and require the 
receivers to discriminate against snch holders of the same as appel- 
lant allèges were guilty of some complicity in an alleged conspiracy 
or other wrongdoing, as set forth in his other appeals, and thus ac- 
complish an intervention indirectly, which had been denied him by the 
court upon his pétitions. As we hâve before said, no individual right 
of the plaintifï is finally disposed of and lost by the refusai of the 
court below to entertain his appeal. As said by counsel for the re- 
ceiver, the court chose to direct the receiver to receive proofs of cer- 
tain daims, it having determined the status of ail claimants in the ap- 
pellant's class, after a référence to a master, and having fixed their 
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amount, as appears by paragraph 5 of the decree. When called upon 
by the appellant, upon appeal from the receiver's décision not spe- 
cifically allowing his claim, the court interpreted its own decree, pur- 
suant to which the receiver acted, as making unnecessary the allow- 
ance of the claim by the appellant. If such discrimination between 
holders of the certificates is necessary to a due administration of the 
funds in possession of the court, the receivers can be directed to make 
the proper inquisition after proof of the whole indebtedness is made, 
as well as prior thereto. The whole matter of appellant's appeal in 
the court below from the receiver's décision was addressed to the dis- 
crétion of the court, and the décision of the court below is clearly not 
appealable. 

For the reasons stated, we are of opinion that the three appeals 
must be dismissed. 



CITY OF ATLANTA y. CHATTANOOGA FOUNDRY & PIPEWORICS et al. 
(Circuit Court of Appeals, Sixth Circuit. December 8, 1903.) 

No. 1,178. 

1. MoNoror.iBS— Anti-Trust Act— Action bt Citt for Injubt to Bdsiness. 
A municipal corporation engaged in operatlng water, lightlng, or 
similaiT plants, from wblcli a revenue Is derived, is, In relation to such 
matters, a tusiness corporation, and may maintain an action under 
section 7 of the anti-trust act of July 2, 1890, c. 647, 26 Stat 210 [U. 
S. Comp. St. 1901, ï>. 3202], for injury to its "business" by reason of 
a combination or conspiracy in restralnt of Interstate trade or Commerce 
made unlawful by sucb act. 

i, SaMB— LlAfelLITY OF MEMBBES OF COMBINATlON. 

Every member of an illégal combination in restralnt of Interstate trade 
or commerce in violation of the anti-trust act la iiable for the damages 
resultlng to the business or property of a plaintltC by reason of such 
combination, and It is immaterial that there were no direct contTact rela- 
tions between plaintiffi and défendant 

8, Same— iNjoRir TO Business. 

If the effect of an Illégal combination between manufacturers to pre- 
vent compétition In the sale of a commodity which is a subject of Inter- 
state commerce be to enhance the price of such commodity to a pur- 
chaser, he is entltled to recover the différence between the price paid and 
the reasonabie price under natural compétitive conditions, as an Injury 
to his business, whether such business is interstate or not, provlded the 
transaction by which the purchase was made was interstate. 

4 Samb— Action for Damages— Limitation. 

An action under section 7 of the anti-trust law (Act .Tuly 2, 1890, c. 647, 
26 Stat. 210 [TJ. S. Comp. St. 1901, p. 3202]), providing that "any person 
who shall be Injnred In his business or property by any other person or 
corporation by reason of anything forbidden or declared to be unlawful 
by this act may sue therefor in any Circuit Court of the United States 
* * • and shall recover three-fold the damages by him sustained," is not 
an action for a penalty or forfeiture, within Kev. St. § 1047 [U. S. Comp. 
St. 1901, p. 727], prescrxbing a limitation of flve years fèr a "suit or pros- 
ecution for any penalty or forfeiture, pecunlary or otherwlsè, accruing 
under the laws of the United States," but one for the enforcement of a 
civil remedy glven by Statute for a prlvate injury, compènsatory in its 
purpose and effect; the recovery permitted in extesa of actual damages 
being in the nature of exemplary damages, which does not change the 
nature Of the action, and such action is governed as to limitatloti by the 
etatutes of the State in which it is brought 
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5, Same— Tennesseb Statute. 

An action under said section based on an alleged excessive price plaîn- 
tlffl was eompelled to pay for a manufactured article by reason of a com- 
bination between défendants and others to prevent compétition and eii- 
hance the priée of sucli article in violation of tbe act is not one (or an 
injury to Personal property, within Shannon's Code Tenn. § 4470, wbich 
prescribes a limitation of three years for "actions for injuries to Personal 
or real property," but is one to enforce a statute liability, and within 
section 4473, which prescribes a limitation of ten years for certain ac- 
tions, and in "ail otber cases not expressly provided for." 

In Error to the Circuit Court of the United States for the Eastern 
District of Tennessee. 
See ICI Fed. 900. 

This was an action to recover damages under the seventh section of the 
act of Congress of July 2, 1890, c. 647, 26 Stat. 210 [U. S. Comp. St. lîWl, p. 
3202], known as the "Anti-Trust Act." The plaiutifï is a municipal corpora- 
tion of the State of Georgia. The défendants are two manufacturing corpora- 
tions of the State of Tennessee, engagea in the business of making and seliiug 
cast-fron pipe and flttings. 

The déclaration averred that on or about the 28th of December, 1894, the 
said two companies entered into an unlawful combination for the puipose of 
restraining Interstate trade and commerce with four other corporations en- 
gagea in the same Une of manufacture, to wit, the Anniston Pipe & Foundry 
Company, and the Howard-Harrison Iron Company, both corporations of the 
State of Alabama, and conducting business in that state; the Dennis, Long 
& Oo., a corporation of the state of Kentucky, and carrying on its business 
in said state; and the Addyston Pipe & Steel Company, a corporation of the 
state of Ohio, engaged in business at Cincinnati, in that state. ïhe illégal 
trust agreement complained of is the identical trust which was dissolved by 
decree of this court in the case reported as The United States v. The Addv- 
ston Pipe & Steel Oo., 85 Fed. 271, 29 C. C. A. 141, 46 L. R. A. 122, and af- 
firmed by the Suprême Court in Addyston Pipe & Steel Co. v. United States, 
175 U. S. 211, 20 Sup. et. 96, 44 L. Ed. 136. Référence may be made to the 
opinions in those cases for the nature and methods of tbe trust ont of which 
lias arisen the présent action. 

The déclaration, in substance, charges that the plaintiff was engaged in 
conducting a System of waterworks, and that It derived a large revenue from 
the sale of water to private consumers, the Income going into the city treas- 
ury; that, for the purposes and uses of its said waterworks business, it bought 
during the opérations of said unlawful trust a large supply of iron water pipe, 
and that the contract for its supply of such pipe was given to the Anniston 
Pipe & Foundry Company as the lowest bidder. It is then averred that, by 
reason of the said unlawful agreement between the said producers of said 
pipe, ail compétition was suppressed, and that the said Anniston Company 
obtained the contract through an arrangement by which it was to be allowed 
to obtain same at a price agreed upon between said conspirators, without any 
compétition, and that for this privilège it agreed to pay and did pay to the 
said association a large sum, called a "bonus," which was to be divided be- 
tween the parties to said arrangement in agreed proportions. It is, in effect, 
charged that the "bonus" constituted the différence between the fair and 
reasonable value of the pipe so bought by plaintilï, and the price which it 
was compolled to pay, and that this large and unreasonable price was ex- 
torted from plaintiff through the unlawful suppression of compétition, and by 
the instrumentality of fictitîous bids put in by the other parties to said as- 
sociation, so arranged as to create the semblance of compétition, and yet 
seeure the contract for the Anniston Company at the price set by the com- 
bination as the ostensible lowest bidder. The plaintiff avers that, by reason 
of the formation of said illégal combination, Interstate commerce in cast- 
iron pipe was restrained, and plaintiff eompelled to deal anly with the said 
Anniston Company, and to pay a price agreed upon by the members of the 
combination, which was unreasonable; that the bonus so paid out of the price 
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pald by plaintiff was pald Into a common pocket, and dlvlded among the con- 
epirators m an agreed way; and that the two Tennessee corporations hère 
sued recel ved their due proportion of said bonus accordlng to the terms and 
plans of the scheme. By ail of whlch the plaintiff avers that It was com- 
pelled to pay for the cast-iron pipe so bought and used In Its sald waterworks 
$15,000 more than would hâve been pald but for the sald unlawful trust be- 
tween the producers of such pipe, and It lays the damage to its business and 
property at triple the sald excess price so pald and reasonable attomeys' 
fées. 

ïhe défendants plead the gênerai Issue of not guUty, and the Tennessee 
Btatutes of limitations of one and three years. 

Upon the conclusion of ail of the évidence, the court Instructed the Jury to 
flnd for the défendants. Thls has been assigned as error, and this writ sued 
out by the plaintiff below. 

George Westmoreland and C. P. Goree, for plaintiff in error, 

Frank Spurlock, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge, after making the foregoing statement of 
the case, delivered the opinion of the court. 

The plaintiff's action is to recover damages incurred in its "business 
or property" by reason of a combination forbidden by the act of July 
2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 3200], known as 
the "Anti-Trust Act," and its right to a recovery dépends whoUy upon 
the seventh section of that law. 

It is true that plaintiff is a municipal corporation. Nevertheless it 
was maintaining a System of waterworks, and furnished water to con- 
sumers, charging for same precisely as would a private corporation 
engaged in a like business. That a municipal corporation may be em- 
powered to engage in the business of furnishing water or gas, or in the 
opération of street railways, as well as many other quasi public occupa- 
tions, must be conceded. That the profit resulting inures to the public 
does not alter the fact that when thus engaged it is pro hac vice a busi- 
ness corporation. If its "business" as a corporation engaged in the 
occupation of supplying water for a considération has been injured by 
the unlawful combination complained of, it is just as much entitled to 
maintain this suit as a private corporation engaged in a like occupation. 
That it was not engaged in an Interstate water business is true. But 
if it has no standing to recover damages for an injury to its "business," 
it is not easy to see how it has any better standing to recover for an in- 
jury to its "property." That there was évidence tending to show that 
the plaintiff had been compelled to pay an unreasonable price for the 
pipe which it bought during the continuance of the unlawful combina- 
tion complained of is not to be disputed. That its purchases were 
made exclusively from the Anniston Pipe Company, a corporation 
doing business in Alabama, and that it is not suing that corporation, 
is of no vital significance. The Alabama company and the two Ten- 
nessee companies which are sued were members of an association which 
included practically every pipe manufacturing concern in a situation 
to compete for the business of the plaintiff. The évidence also tended 
to show that the object of the combination was to prevent any other 
producer of such pipe from competing with the Anniston Company for 
plaintiff's business, and that practices were adopted intended to compel 
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it to deal exclusively with the Alabama member of the association, and 
to pay a price settled by the combination in advance of any bidding. 
For this privilège the Alabama corporation agreed to pay a large 
sum into the pool treasury, called a "bonus," which was to be divided 
among the confederates in agreed proportions. An appearance of 
compétition was to be maintained by bids put in by the other associâtes, 
every such bid being higher than the bid to be made by the company 
to whom the contract had béen assigned. There was to be no chance 
for any other person to secure a contract with the plaintiff than that 
member of the combine selected in advance of the open biddings. 

Mr. Justice Peckham, in Addyston Pipe Co. v. United States, 175 
U. S. 211, 243, 20 Sup. Ct. 96, 108, 44 L,. Ed. 136, where this very 
combination was under considération, speaking for the court of the 
results of the agreement between the corporations who were mem- 
bers of this trust, said : 

"The combination thus had a direct, immédiate, and intended relation to, 
and effect upon, the subséquent contract to sell and deliver the pipe. It was 
to obtain that particular and spécifie resuit that the combination was formed, 
and but for the restriction the resulting high priées for the pipe would not 
hâve been obtained. It is useless for the défendants to say that they did not 
intend to regulate or affect Interstate commerce. They Intended to malce the 
very combination and agreement which they in fact did malce, and they must 
be held to hâve intended (if in such case intention is of the least importance) 
the necessary and direct resuit of thelr agreement." 

Undoubtedly it was not compétent for the Congress to regulate 
by législation commerce which is purely intrastate, and this limitation 
was recognized in Addyston Pipe Co. v. United States, where the 
court said : 

"In regard to such of thèse défendants as might réside and carry on busi- 
ness In the same state where the pipe provided for im any particular contract 
was to be delivered, the sale, transportation, and deli^ery of the pipe by 
them under that contract would be a transaction wholly within the state, 
and the statute would not be applicable to them in that case. They might 
make any combination they chose with référence to the proposed contract, 
although it should. happen that some nonresident of the state eventually ob- 
tained it." 

The direct intention and effect of the combiniation was to limit 
and restrict the right of each of the several companies to compete 
for business with Atlanta, as well as to enhance the price of the com- 
modity which was the subject of the agreement. 

We hâve, then, a direct action by this plaintiff against two of the 
members of this unlawful combine. That there was no purchase 
made direct from either of them is of no importance. Their guilt is 
as great as that of the Alabama corporation from whom the plaintiff 
did buy its pipe. If the agreement between the défendants and their 
associâtes was unlawful and tortious, each is responsible for the torts 
committed in the course of the illégal combination. Tliese défendants 
hâve themselves participated in the benefîts resulting from the bonus 
paid by the Alabama member of the association, and hâve no ground 
to complain that they hâve been alone sued. Stockwell v. U. S., 13 
Wall. 531, 20 ly. Ed. 491 ; Van Horn v. Van Horn, 52 N. J. Law, 
286, 20 Atl. 485, 10 L. R. A. 184; Robertson v. Parks, 76 Md. 118, 
135, 24 Atl. 411. 
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Replying to the argument that if the combination did not prevent 
any particular contract that it had nat restrained trade, Justice Peck- 
hara, in Addyston Pipe Co. v. United States, 175 U. S. 245, 20 .^up. 
Ct. 109, 44 L. Ed. 136, said: 

"It Is not material that the combination did not prevent the letting o£ any 
particular contract. Such was not its purpose. On the contrary, the more 
contracts to be let, the better for the combination. It was formed, not for the 
object of preventing the letting of contracts, but to restrain the parties to it 
from competing for contracts, and thereby to enhance the priées to be ob- 
tained for the pipe dealt in by those parties. • * * The question is as to 
the eflfect of such combination upon the trade In the article; and if that 
effect be to destroy compétition, and thus advance the price, the combination 
is one in restramt of trade." 

If, then, the price of a commodity which is the subject of an inter- 
state contract be unlawfully enhanced by a combination for the pur- 
pose of suppressing compétition, shall the vendee thus compelled 
to pay tliis unlawfully enhanced price be without remedy against the 
combination because he may happen not to be engagea in the con- 
duct of an Interstate business ? If the efïect of a combination to en- 
hance the price of a commodity which is the subject of interstate com-. 
merce be to restrain such commerce, within the meaning of the law 
of Congress, by reason of its tendency to afifect the volume of such 
trade, then the efïect upon the business of one who has paid the en- 
hanced price, in an interstate transaction, must be to correspondingly 
affect the volume or profit of that business. The différence between 
what he was thus compelled to pay and the reasonable price of the 
commodity under natural compétitive conditions would be an injury 
to that business directly resulting from such unlawful combination. 
The injury to his business, whether it be in its volume or profit, is 
the same whether that business be inter or intra state — whether he 
buy to extend his plant, or to sell again in an interstate business. 
This excessive price is the expected and intended resuit of the unlaw- 
ful combination to restrain interstate trade in that commodity. That 
such a plaintiff is entitled to recover the damages thus sustained in 
his business, whatever its character, would seem to be the plain pur- 
pose of the seventh section of the law of Congress, under the logic of 
the décision in Addyston Pipe Co. v. United States. It is possible to 
so construe this seventh section as to devitalize this section by con- 
fining compensatory relief to such persons as shall sustain an injury 
in some interstate business whose volume or profit has been dimin- 
ished. But this construction does not seem consistent with the wide 
économie purposes of Congress, as manifested by the whole ténor of 
the act. Congress evidently foresaw the wholesome efïect of pecu- 
niary responsibility for injuries resulting from such forbidden com- 
binations and the courts should not devitalize the remedy by strained 
interprétations calculated to encourage disregard of the law. The act 
gives the remedy to "any person" "injured in his business or property 
by any other person or corporation by reason of anything forbid- 
den or declared to be unlawful by this act." If Congress had the 
power to déclare unlawful a combination which was intended to re- 
strain interstate commerce by enhancing the value of a commodity 
when the subject of interstate commerce, it had the power to give a 
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coinpensatory remedy to any person directly affected by the unlaw- 
ful agreement. 

We see no application of the case of Connolly v. Union Sewer 
Pipe Ce, 184 U. S. 540, 22 Sup. Ct. 431, 46 L. Ed. 679, to the case at 
bar. Undoubtedly the contract of purchase and sale of pipe was a 
contract wholly collatéral to the unlawful trust agreement between 
the makers of such pipe, and the vendor could make out a case for 
the purchase price without reliance upon the unlawful agreement be- 
tween such makers. The contract of bargain and sale between the 
Anniston Pipe Company and the plaintifï was therefore a valid and 
enforceable agreement, and the plaintifï could not défend a suit for 
the price by showing that the seller was a partner in an illégal asso- 
ciation. The court in that case did décide that the damages recov- 
erable under the seventh section were recoverable only in a direct 
action, and could not be set oiï in a suit under a contract for the 
price. But this was based, not upon any construction of that section, 
but upon the gênerai principle of law which forbids the setting off of 
unliquidated damages not directly growing out of the principal trans- 
action. The présent suit is a direct action, and is therefore unaf- 
fected by anything decided in that case. 

This brings us to the question of the limitation applicable to the 
suit. Under the évidence, it was very plain that plaintiff's right of 
action accrued more than three and less than five years before action 
commenced. The anti-trust act provides no limitation, and, if any 
has been prescribed by fédéral law, it is that found in section 1047, 
Rev. St. [U. S. Comp. St. 1901, p. 727], which provides that "no suit 
or prosecution for any penalty or forfeiture, pecuniary or otherwise, 
accruing under the laws of the United States," shall be maintained 
unless commenced within fîve years from accrual of penalty or for- 
feiture. If this is an action to recover a penalty, within the mean- 
ing of this statute, the suit was in time. The shorter statute of the 
State, limiting the time for the commencement of suits for statuory 
penalties to one year, would hâve no application to a suit for a pen- 
alty under an act of Congress. It is only when there is no fédérai 
statute that the limitation prescribed by the law of the state is appli- 
cable. Campbell v. Haverhill, 155 U. S. 6ro, 614, 15 Sup. Ct. 217, 39 
L. Ed. 280; Brady v. Daly, 175 Û. S. 148, 20 Sup. Ct. 62, 44 L. Ed. 
109. 

We find ourselves in agreement with the court below in holding 
that an action under the seventh section of the act of July 2, 1890, c. 
647, 26 Stat. 210 [U. S. Comp. St. 1901, p. 3202], is not' a pénal ac- 
tion. The three first sections of the act are undoubtedly pénal. They 
forbid certain contracts and combinations, and provide that persons 
doing any of the forbidden things shall be guilty of a misdemeanor, 
and subject to punishment by both fine and imprisonment. The 
fourth and fifth sections give jurisdiction to the Circuit Courts to 
prevent and restrain violations of the act, and deal with procédure 
under the restraining power thus granted. The sixth section pro- 
vides for the forfeiture to the United States of property in course of 
transportation owned by any such unlawful combination, etc. The 
seventh section alone gives any remedy to one injured by such a 
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forbidden combination or contract, and that measures the relief by 
the "damages by him sustained," costs of suit, and his reasonable at- 
torney's fées. The remedy is not given to the public, for no one may 
bring the action save the person "who shall be injured," etc., and the 
recovery is for tlie sole benefît of the person so injured and suing. 
It is not reasonable to construe the remedy so conferred as a pénal 
action, for that would be to add to the punishment by fine or impris- 
onment imposed by the other sections of the act an additional pun- 
ishment by way of pecuniary penalty. The plain intent is to compen- 
sate the person injured. True, the compensation is to be three times 
the damage sustained. But this enlargement of compensation is not 
enough to constitute the action a pénal action, within the meaning of 
section 1047, I^ev. St. [U. S. Comp. St. 1901, p. 727]. Thus in Good- 
ridge v. Rogers, 22 Pick. 495, and Adams v. Palmer, 6 Gray, 338, the 
action was for a tort for entering upon land and committing tres- 
pass, and was brought under a statute which gave to the plaintiff 
threefold damages, It was nevertheless held not to be an action 
for a statute penalty, so as to bring it under a statute which barred 
ail actions and suits for penalties and forfeitures within one year. In 
suits for the infringement of patents, judgment for threefold the 
actual damages may be rendered, but suits under the statute hâve 
never been regarded as pénal actions. Campbell v. Haverhill, 155 
U. S. 610, 15 Sup. Ct. 217, 39 L. Ed. 280. In Woodward v. Alston, 
12 Heisk. 581, an action against a clerk for fées illegally collected was 
held not to be a pénal action, although called a "penalty" in the 
statute giving the particular remedy. In Brady v. Daly, 175 U. S. 148, 
20 Sup. Ct. 62, 44 L. Ed. 109, the suit was under section 4966, Rev. St. 
[U. S. Comp. St. 1901, p. 3415], providing that one publicly present- 
ing a copyrighted dramatic performance, without the owner's consent, 
shall be liable for ail damages, "to be assessed at such sum, not less 
than one hundred and fifty dollars for the first, and fifty dollars for 
every subséquent performance as to the court may seem just." The 
suit was held not to be a suit for the recovery of a penalty or for- 
feiture. 

The whole subject of pénal and compensatory actions has been 
so thoroughly considered in Huntington v. Attrill, 146 U. S. 657, 13 
Sup. Ct. 224, 36 L. Ed. 1123, and Brady v. Daly, 175 U. S. 148, 20 
Sup. Ct. 62, 44 L. Ed. 109, as well as by the very full and able opinion 
of Judge Clark in the court below in disposing of a demurrer to a 
plea, that we feel we can add nothing to the subject. 

The limitation applied by the court below was that prescribed by 
section 4470, Shannon's Revision, Tenn. Code. Prior to the Ten- 
nessee Code of 1858 the statute of limitations operated upon the 
remedy, and applied to the form of action. By the Code then adopt- 
ed, and its amendraents, the limitation now applies to the cause of 
action. Kirkman v. Philips' Heirs, 7 Heisk. 222; Callaway v. Mc- 
Millian, 11 Heisk. 557. The limitations of actions other than real are 
found in sections 4466 to 4483 inclusive, Shannon's Code. Section 
4466 provides that : 

"Ail civil actions, other than those for causes embraced ia the foregolng 
article, shall be commenced after the cause o£ action has accrued, within the 
perlods prescribed in this chapter, unless otherwise expressly provided." 
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Section 4469, among other things, prescribes that actions for "stat- 
ute penalties" shall be brought within one year. 

Sections 4470, 4472, and 4473 must corne under considération, and 
are hère below set out in full : 

"Séc. 4470. Actions for injuries to Personal or real property; actions for the 
détention or conversion of Personal pi*operty within three years frona tlie ac- 
cruing of the cause of action." 

"Sec. 4472. Actions for the use and occupation of land and for rent; ac- 
tions against the suretles of guardians, executors and admlnistrators, sherifCs, 
clerks and other public olEcers, for nonfeasance, misfeasance and malfeasance 
in office; actions on contracts not otherwlse expressly provided for, within 
six years after the cause of action accrued. 

"Sec. 4473. Actions against guardians, executors, admlnistrators, sheriffs, 
clerks, and other public officers on their bonds, actions on judgments and de- 
crees of courts of record of this or any other state or government, and ail 
other cases not expressly provided for, within ten years after the cause of 
action accrued." 

The learried trial judge held this action to be one for an injury to 
property, within the meaning of section 4470, and therefore barred in 
three years. To this we cannot assent. That section plainly ap- 
plies only to causes of action arising ont of some injury to prop- 
erty, as distinguished from its détention or conversion. Property, 
either personal or real, may be injured or damaged without its be- 
ing either detained or converted. But whether the cause of action be 
an injury or damage to the property, or for its taking or détention, 
the suit must be brought within the same period. This distinction 
between the two kinds of injury to tangible personal property is of 
very ancient origin. Sir William Blackstone (volume 3, 145, 153), 
in liis chapter entitled "Of Injuries to Personal Property," says : , 

"The rights of personal property in possession are liable to two species of 
injuries — the amotion or deprivation of that possession, and the abuse or 
damage of the chattels, while the possession continues in the légal owner. 
The former, or deprivation of possession, is also divisible Into two branches 
—the uujust and uulawful taking them away, and the unjust detaining them, 
though the original taking might be lawful." 

Touching injuries to property, as distinguished from its taking or 
détention, the same author says : 

"As to the damage that may be offered to things personal while in the 
possession of the owner, as hunting a man's deer, shooting his dogs, poison- 
iug his cattle, or in any wise taking from the value of any of his chattels, 
or makiiig them in a worse condition than before, thèse are injuries too ob- 
vious to need explanation. I hâve only, therefore, to mention the remédies 
glven by the law to redress them, which are in two shapes: By action of 
trespass vl et armis, where the act is in Itself Immediately injurions to 
another's property, and therefore necessarily accompanied with some degree 
of force; and by spécial action on the case, where the act is in itself indif- 
fèrent, and the injury only consequential, and therefore arising without any 
breach of the peace. In both of which suits the plaintiff shall recover dam- 
ages in proportion to the injury which he proves that his property lias sus- 
tained. And it is not material whether the damage be done by the défendant 
himself, or his servants by his direction, for the afction will lie against the 
master as well as the servant. And if a man keeps a dog or other brute ani- 
mal used to do misehief, as by worrying sheep or the like, the owner must 
answer for the conséquences, if he knows of such evil habit." 

We find in the very carefully selected verbiage of section 4470 a 
récognition of the two kinds of injury to which tangible property is 
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susceptible — one by a damage which does'not aiïect the possession, 
and the other by a taking or détention which does. 

While the pi'ecise question has not been decided by the Suprême 
Court of Tennessee, we do find an indisposition to give to the sec- 
tion any such broad and indeterminate meaning as would inelude a 
suit which does not involve any actual injury to property. Thus 
this section was held not to apply to a suit against an attorney for 
the négligent loss of a debt intrusted to him for collection. Bruce v. 
Baxter, 7 Lea, 477 ; Ramsey v. Temple, 3 Lea, 253. Nor to the suit 
of a stockholder, in behalf of the corporation, against bank directors, 
for the négligent dis charge of their duties, by which the corporation 
had sustained losses. Wallace v. Lincoln Savings Bank, 89 Tenn. 631, 
15 S. W. 448, 24 Am. St. Rep. 625. 

In Kirkman v, Philips' Heirs, 7 Heisk. 222, 225, the court "said: 
"The statute of limitations applicable dépends upon the nature and 
character of the action, and not upon its form." In the same case it 
was held that, although the forms of action hâve been abolished by 
the Code, an owner of personal property, whose right to sue for dam- 
ages for its conversion was barred by the statute of three years, might 
waive the tort, and sue for the value upon the implied assumpsit, in 
which case his suit would not be barred in six years; that being the 
time within which a suit upon a contract might be brought. See, also, 
Alsbrook v. Hathaway, 3 Sneed, 454. Actions on statute liabilities, 
not being a statute penalty, and not dépendent upon any contract, 
express or implied, are actions not otherwise "expressly provided for 
by any of the other sections of the chapter upon the limitations of 
actions other than real." Such an action is at the common law — one 
in the nature of an action upon a specialty — ^and is of a similar kind 
to those enumerated in section 4473, Shannon's Code. Under the stat- 
ute of 21 James I, c. 16, ail actions "upon the case," with certain ex- 
ceptions, and "ail actions of debt grounded upon any lending or con- 
tract without specialty," were barred unless commenced within the 
time named in the statute. But an action of debt which was ground- 
ed upon a specialty was not within the statute. Specialties were not 
within the evil intended. Angell on Limitations, § 80 ; Jones v. Pope, 
I Saunders, 38 ; White v. Parkin, 12 East, 578 ; Browne on Actions 
at Law, 345 ; Bullard v. Bell, i Mason, 243, Fed. Cas. No. 2,121 ; 4 Ba- 
con, Abridgment, 471. But the statute of James operated upon the 
form of action. Thus ail actions "upon the case," whatever the cause 
of action, were within the bar of the statute, and so were "ail actions 
of debt grounded upon any lending or contract without specialty." 

In Carrol v. Green, 92 U. S. 509, 23 L. Ed. 738, it was held that a 
suit by creditors of a corporation to enforce their claims against stock- 
holders under a clause of the charter rendering them individually lia- 
ble was barred by the South Carolina statute; being, in substance, 
the act of 21 James I, c. 16. The reason given for this resuit was 
that the charter was a mère offer or proposai by the state, which 
the stockholders could accept or reject, and that by taking stock they 
assented to the liability imposed, and that the assent thus given and 
promise implied was the ground of liability, and that the action of 
case would lie upon such an implied promise, which action was within 
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the bar of the statute. The court, however, went further, and heîd 
that the action or suit was not on the statute, and was therefore not 
an action on a specialty. "The statute," said the court, "was only 
inducement. The implied promise of the stockholders to fulfiU its 
requirements was the agreement on their part, and it was without 
specialty." The distinctions made in the case are quite refined, and 
turn upon common-Iaw forms of action. So far as the case goes upon 
the ground that the charter involved a mère proposai, and that the 
liability of the shareholder was grounded upon his implied agreement, 
it is in accord with the great current of authority. 

The statute of James, as amended by Act N. C. 1715, c. 21, v/as in 
force in Tennessee until adoption of the Tennessee Code of 1858. 
Act X^. C. 1715, c. 31, Scott's Révisai, vol. i ; Pea v. Waggoher, 5 
Hayw. 19; Tisdale v. Munroe, 3 Yerg. 320. By the Code, the stat- 
utes no longer operate upori the form, but upon the cause, of action ; 
and, by section 4473, every cause of action not otherwise expressly 
provided for is barred, without regard to whether it be upon a specialty 
or not. 

It is impossible, having any regard to the verity of things, to con- 
ceive how any action would lie, under the seventh section of the anti- 
trust act, upon any implied agreement of the défendants to compensate 
the plaintiff for the injury to its business and property. But if we 
could torture an implied agreement out of the transaction, the défend- 
ants would not be in better plight, for, if the cause of action be a 
contract, express or implied, the action would not be barred for six 
years. Shannon's Code, § 4472. We are, however, of opinion that 
this is an action on a statute liability, and that the cause of action 
does not arise out of any agreement, and that such an action is not 
barred for ten years. 

The third and fourth pleas were bad, and the demurrer to them 
should hâve been sustained. The direction to find a verdict for the 
défendants was also error. 

The judgment will be reversed, with directions to grant a new trial. 



ETNA COAL & IRON CO. v. MARTING IRON & STEEL 00. 

(Circuit Court of Appeals, Sixth Circuit. Jauuary 14, 1904.) 

No. 1,160. 

MOETGAGBS — PROVISIONS — POWEB DP SaI,E— APPRAISEMENT — VALIDITT. 

Provisions of a corporate mortgage or deed of trust that, in case of 
default, the Instrument might be foreclosed without resort to judlcial pro- 
ceedings, and that the trustées, after advertisement, should themselves 
sell the property without appraisement, aud convey to the purchasers by 
deed ail the mortgagor's right and title to the premises, and that a sale 
so made shall be a perpétuai bar at law or in equity against the mort- 
gagor and ail persons claiming or to claim the premises or any part 
thereof, etc., were valid. 
Same— Depeasancb Cladse— Effect. 

A provision of a corporate mortgage authorizing a sale by trustées 
without appraisement was not affected by a defeasance clause that, i( 
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the mortgagor should make ail the payments pi^ovlded for, and comply 
•with the covenants of tlïe mortgage, It should l)e vold. 

8. Bame— State Statutes— Effect. 

Ohlo Rev. St. 1892, §| 5316, 5389, 5390, "SSÔl, 539Sa, 5404, , prorlding for 
the foreclosure of mortgages and the sale of real estate under exécution, 
do not forbld a provision in a mortgage authorlzlng foreclosure by sale 
under a power, without appralsemént. 

4 Same— Trustées— AuTHOBiTT to Sell. , 

Where a corporate mortgage gave trustées the rlght to sell the prop- 
erty and foreclose the mortgage on defàult on the written request of the 
holders of one-fourth in amount of the outstanding bonds secured by the 
mortgage, or vfithout such request, in their own discrétion, the trustées 
■were authorized to foreclose the mortgage by sale after default for the 
payment of bonds held by them and secured by the mortgage without 
the written request of any party in Interést. 

5- Samk— Bale— Time. 

Where a sale of property under a corporate mortgage was advertised 
to be held at a particular hour and the weigbt of the évidence showed 
that the sale was crled substantially at the hour advertised, and no ob- 
jection was made at the time by any of complainants' représentatives 
because of delay, the sale was not invalldated by reason of the fact that 
there was some delay in conséquence of efforts made by complainants' 
offlcers and stockholders to enjoin the sale. 

6. Samb— Vai-idity of Sale— Biddirg by Trustées. 

Where bondholders secured by a corporate ■ mortgage authorized the 
trustées to bid for the property the fuU amount of the debt, with interést, 
taxes, and costs owing to such bondholders, such bidding by the trustées, 
which enhanced the value of the property and encouraged compétition, 
dld not invalidate the sale. 

7. SaME— PUECHASB BY TRUSTEES. 

A provision in a corporate mortgage to trustées authorizing them to 
purchase the property at a foreclosure sale thereof for the beneflt of bond- 
holders was valld, and authorized the trustées indivldually to purchase 
the property at their own sale under the mortgage for the beneflt of 
bondholders. 

8. SaME— UOI/LCSION. 

In a suit to set aslde a sale of property on foreclosure of a corporate 
mortgage to trustées to secure bonds, évidence held insufflcient to show 
collusion between the seller of the property to the mortgagor and the 
trustées for the purpose of forcing a foreclosure. 

Appeal f rom the Circuit Court of the United States for the North- 
ern District of Ohio. 

This is a bill to set aside a sale of ceitain fumace property, made by trus- 
tées under a mortgage, as having been made without authority of law and 
in fraud of the rights of the complalnant as mortgagor. The facts, so far 
as deemed essential to be stated at this point, are as follows: The property 
involved consists of two iron furnaces and some 26 acres of land in Ironton, 
Lawrence county, Ohlo. This property, together with a body of about 
13,000 acres of coal and ore land in the same county, was, prior to 1895, the 
property of the Ironton Coal & Iron Company, a corporation of West Vir- 
ginia, but not a party to this suit. In September, 1895, the complalnant Com- 
pany, the Etna Coal & Iron Company, was organlzed under the laws of West 
Virginia, and became the purchaser of the furnaces and 26 acres of land men- 
tioned from the said Ironton Coal & Iron Company. The price to be pald 
was $100,000, payable in installments evidenced by obligations called bonds 
and secured by a flrst mortgage upon the premises, executed to Joseph S. 
Clarl: and Julien Henry Lee. To further secure the deferred purchase money 
the said purchasers covenanted to immedlately expend in Improvements and 
repairs not less than -$30,000, and, to protect this covenant, bound themselves 
to deposlt In a named bank the sum of $10,000 to the crédit of the vendor, to 
127 F.— 8 
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be forfeited In default of compliance with this agreement. At the date of 
this purchase the entire property of the Ironton Coal & Iron Company was 
under a mortgage to secure an issue of bonds aggregating $150,000. The 
trustées under this mortgage were Joseph S. Clark and Edwin G. Mcinnes. 
Thèse trustées joined In the exécution of the conveyanee by the said Ironton 
Coal & Iron Company to the Said Etna Coal & Iron Company for the purpose 
of releasing the lien of their mortgage upon the premlses conveyed, having 
agreed to accept the purchase-money bonds of the Etna Company as a sub- 
stitute for the property thus released, ail of which was authorized by the 
mortgage and rèquested by the Ironton Oompahy. The Ironton Company's 
deed was absolute, reeiting that it was upon a considération of $100,000, se- 
cured "by a mortgage or deed of trust dated and dellvered simultaneously." 
Simultaneously liVlth the delivery of the deed, the Etna Coal & Iron Company 
made and dellvered its mortgage uppn the said premises to J. H. Lee and J. 
S. Clark, as trustées, to secure an iSsue of $100,000 in bonds, with interest 
coupons payable semlannually. This mortgage contained the usual clauses 
providing for the précipitation of the maturity of the principal upon a default 
in payment of interest for six months "after notice in writing," etc. It was 
also proyided that tipon default in payment of the principal as it should be- 
come payable the trustées should, upon "written request of the holders of 
one-fourth in ambunt of the bonds secured hereby, and then outstanding, 
or upon their own discrétion, and wîthout such request, sell and dispose of 
ail or any part of the premises, flxtures, and other property hereby mortgaged 
and conveyed, or intended so to be, by the Etna Coal & Iron Compauy, at 
public auction in such place or places within the state of Ohio as the trus- 
tées may designate, and at such time or times as the trustées may appoint, 
having flrst given notice of the time or times and place or places of such 
sale or sales by advertisement not less than once a week for eight weeks in 
a newspaper," etc., "and to adjonrn such sale or sales from time to time at 
their discrétion," etc., "and to make and deliver to the purchaser thereof 
good and sufflcient deeds in the law for the conveyanee of ail the right and 
title of the iron company to the premises or any part thereof so sold; and 
before making any such sale or sales the trustées shall not be required to 
hâve the property to be sold appraised or valued in accordance with any 
présent or future law of the state of Ohio, or any other state, the Etna Coal 
& Iron Company hereby waiving the beneht of ail such laws now existing or 
hereafter passed; which sale or sales, made as aforesaid, shall be a perpétuai 
bar, both at law and in equity, against the Etna Coal & Iron Company, and 
ail persons lawfully claiming or to claim the said premises or any part thereof 
by, from, through, or under it; and after deductng from the proceeds of such 
sale or sales, just allowances for ail expenses of sale, including attorney's and 
counsel fées and ail other expenses, advances, or liabilities which may bave 
been made or incurred by the trustées in the trust and ail payments which 
may bave been made by them for taxes or assessments and for charges and 
liens on the said premises or any part thereof, prier to the lien of thèse 
présents, as well as reasonable compensation for their own seiTices, to apply 
the said proceeds to the payment of the principal of the said bonds and the 
interest due thereon, if said income and proceeds be sufflcient, but, if not, then 
pro rata wîthout giving préférence, priority, or distinction to one bond over 
another, or as between principal or interest; and if there shall remain any 
surplus after payment of ail the said bonds hereby secured or Intended so to 
be In full, both principal and interest, then to pay over and account for such 
surplus to the Etna Coal and Iron Company." Default having been made in 
the payment of Interest, the trustées, in pursuance of the powers of the mort- 
gage, did expose and publicly sell the premises on September 25, 1897. J. H. 
Lee and Joseph S. Clark, being the trustées making the sale, were the highest 
and best bidders at said sale, and the property was accordingly bid in by them 
at tbe priée of $80,000. Subsequently Lee and Clark, as trustées, executed a 
conveyanee to Lee and Clark as individuals In pursuance of their powers 
under the said mortgage. Under date of October 12, 189i7, Lee and Clark, as 
individuals and as trustées under the said mortgage, joined Edwin G. Mc- 
innes and Joseph S. Clark as trustées under the mortgage of the Ironton 
Coal & Iron Company to them, lu the exécution of a quitclalm deed of the 
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premises Involved to tbe said Ironton Coal & Iron Company. Thls deed, 
among other thlngs, recited that Lee and Clark, in biddlng in the sald prop- 
erty at their sale as trustées, were acting for Edwin G. Mcinnes and Joseph 
S. Clark, trustées under the mortgage of the Ironton Company, and as the 
bénéficiai mortgagees under the mortgage of the Etna Company, being holders 
of tbe bonds secured by said mortgage. Havlng beeome again invested wlth 
the tltle to the premises, the sald Ironton Company made a supplemental 
mortgage to the said Lee and Mcinnes as trustées to secure thelr bonded 
indebtedness of $150,000 heretofore mentioned. Being thus restored to its 
ownershlp of the premises involved, the Ironton Company, under date of De- 
cember 19, 1898, again sold and eonveyed the said furnace and property to 
Henry A. Marting for the considération of $90,000, partly in cash and partly 
in notes secured by mortgage. Mcinnes and Clark, as trustées under the 
mortgage of the Ironton Company, jolned in thls conveyance for the purpose 
of releasing the lien of the mortgage as to the premises, having agreed to 
accept the obligations of tbe sald Marting in room and place of the securlty 
so released. Subsequently, the Marting Iron & Steel Company was organized 
under the laws of Ohlo, and the property so purchased by Marting was eon- 
veyed to It. Upon a final hearlng the court below held tbat the foreclosure 
sale of the premises under the mortgage made by the complainant company 
was valid and effective, and that complainant had not made any case en- 
tltllng it to bave said sale set aside for fraud or irregularity. 

The bill was accordingly dismissed. 

Hector M. Hitchings, for appellant. 

A. R. Johnson and S. H. Toiles, for appellee. 

Before LURTON and SEVERENS, Circuit Judges. 

LURTON, Circuit Judge, after making the foregoing statement 
of the case, delivered the opinion of the court. 

I. The case must chiefly turn upon the validity of the power of sale 
contained in the mortgage made by the Etna Coal & Iron Company 
to Clark and Lee, as trustées, to secure the pufchase-money notes 
made by the mortgagor company. Whether we call that instrument 
a mortgage, or a mortgage in the nature of a deed of trust, is of no 
vital importance. The parties to the instrument hâve undertaken to 
provide that, in case of default in the payments secured, there need 
not be a resort to judicial proceedings, but that the trustées should, 
after advertising as provided, themselves sell the property and con- 
vey to the purchasers by deed "ail the right and title of the iron 
company to the premises," and that a sale so made "shall be a per- 
pétuai bar, both at law and in eqliity, against the Etna Coal & Iron 
Company and ail persons claiming or to claim the said premises or 
any part thereof," etc. They further undertook to provide that 
"the trustées shall not be required to hâve the property to be sold 
appraised or valued in accordance with any présent or future law of 
the State of Ohio or any other state." But it is said that this instru- 
ment contains a clause providing that, if the makers should well 
and truly make ail the payments as provided, and do ail other things 
required by the covenants of the obligation, it should beeome "null 
and void and of no efïect," and that the efïect of this defeasance 
clause is to nullify the agreement for a sale without appraisement 
by the trustées, and to require a proceeding in equity notwithstand- 
ing the agreement of the parties. We know of no principle of the 
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common law whîch deprives the owners of property of the right 
to confer upon a trustée the power to sell the mortgaged premises 
upon default in the payment oî a debt secured thereby. Neither is 
there any différence in principle between a power of sale conferred 
in the mortgage itself or by a separate power of attorney. In either 
case, if the power is executed according to its terms, the title to the 
premises, though granted only by way of security, will pass to the 
purchasers upon due exécution of a conveyance by the trustée. The 
authorities are ail one way upon this question, and, unless there be 
some law of Ohio to the contrary, which this court is obligated to fol- 
low, the title, right, and interest of the appellant passed to the pur- 
chaser at the trustee's sale if that sale was fairly made in pursuance 
of the power of sale contained in the mortgage. 3 Wash. Real Prop. 
(6th Ed.) pp. 1003, 1005, 1015, 1019; 3 Jones on Mortgages, § 1764; 
ElHott ,v. Wood, 45 N. Y. 71 ; Bell Silver Mining Co. v. National 
Bank of Butte, 156 U. S. 470, 477, 15 Sup. Ct. 440, 39 L. Ed. 497; 
Koch V. Briggs, 14 Cal. 256, 73 Am. Dec. 651; Grant v. Burr, 54 
Cal. 298. In Bell Mining Co. v. National Bank, cited above, the 
question arose under a Montana mortgage, and a statute of that ter- 
ritory was supposed to forbid sales under a power in a mortgage. 
After construing the statute as not intended to hâve any such effect, 
the court, after quoting from a California case in respect of a like 
statute, said: 

"We agrée to what is stated by the court in that case. There is nothing 
in the law of mortgages, nor in the law that covers what are sometimes 
designated as trust deeds in the nature of mortgages, which prevents the 
conferring by the grantor or mortgagor in such instrument of the power to 
sell the premises descrlbed therein upon default in payment of the debt se- 
cured by it, and, if the sale is conducted in accordance with the terms of the 
power, the title to the premises granted by way of security passes to the 
purchaser upon its consummation by a conveyance. Grant v. Burr, 54 Cal. 
298; Bateman v. Burr, 57 Cal. 480. ïhe power of sale in the indenture, 
whether we call it a deed of trust or a mortgage, does not change its char- 
acter as an instrument for the security of the indebtedness designated, but it 
is an additional authority to the grantee or mortgagee, and, if he does not 
choose to foreclose the mortgage by any of the ordinary methods provided 
by law, he eau proeeed nnder the power added for the sale of the property, 
to obtain payment of the indebtedness. The insertion of a power of sale does 
not affeet the mortgagor's right to redeem so long as the power remains un- 
executed, and the mortgage is not, as it may be, foreclosed in the ordinary 
manner; but when a sale is made of the interest of the mortgagor his right 
is wbolly ûivested, embracing his equity rédemption. Mr. Jones, in his care- 
ful treatise on Mortgages, observes that 'the delay and expense incident to a 
foreclosure and sale in equity hâve brought power of sale mortgages and 
trust deeds into gênerai favor both in England and America, and, although 
their gênerai use is now contined to a part only of our states, the same in- 
fluences whlcli hâve aiready led to their partial adoption and use are likely 
to lead to their gênerai use everywhere at an early day. * * * a power 
of sale, whether vested in the creditor Mmself or in a trustée, afCords a 
prompt and effectuai security.' " 

But the complainants say that, whatever be the common law, un- 
der the law of Ohio this mortgage could not be enforced without an 
appraisement and a judicial decree. In Martin v. Alter, 42 Ohio 
St. 94, 98, it was held that a conveyance of land for the purpose 
of securing a debt is "a mortgage, or mortgage in the nature of 
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a deed of trust," when it contains a condition providing that the 
conveyance shall be void and of no effect if the debt is paid as stip- 
ulated, and that under such an instrument the title remains in the 
mortgagor, subject to the right of the créditer to enforce the condi- 
tion of the mortgage, and that until the title has been divested by a 
sale it is subject to be levied upon "subject to the mortgage." On 
the other hand, the court said : "If there is no such condition, but the 
conveyance is an absolute deed of trust for the purpose of raising 
. money to pay a debt as agreed, the grantor parts with ail of his 
légal title, and whatever rights he has are, in their nature, équitable 
merely." The case did not involve the validity of a power of sale, 
the only question being whether a lien subordinate to the mortgage 
had been acquired by the levy of an exécution upon the mortgagor's 
title before sale. To the same effect is National Bank v. Tenn. Coal 
& Iron Co., 62 Ohio St. 564, 57 N. E. 450. 

Conceding for the purposes of this case, that the légal title remained 
in the complainant, and that it was such a title as was subject to levy 
subject to the mortgage, does it foUow that the power of sale con- 
ferred by the mortgage was ineffective, and that the title still re- 
mains in the mortgagor, notwithstanding the sale authorized by the 
instrument has been made ? Whether we call this instrument a mort- 
gage or a deed of trust, and v/hether the title passed at once to the 
trustées or not, is of no vital importance, for the character of the 
instrument is not changed thereby. It is, in either event, a security 
for the indebtedness secured, and for the more expeditious and eco- 
nomical enforcement of the security the parties hâve provided for 
a sale by the trustées upon default, and that upon such sale and the 
exécution -and delivery of a deed that the title of the mortgagor shall 
pass to the purchaser. This power is but an additional élément of 
protection to the créditer, and there is nothing in the Ohio décisions 
referred to which affects in any way the validity of such a power. 
Indeed, the opinion of the court deals with this very question, and 
while what was said in référence to the power of sale was not es- 
sential to the décision of the points involved, it is not out of place 
to refer to it as indicative of the opinion of Judge Burket as to the 
law of Ohio upon the matter now under discussion. Upon this sub- 
ject Judge Burket said: 

"The power of sale, instead of showing tbe instrument to be a deed passing 
title to the grahtee, has the contrary effect, and aids in showing the instru- 
ment to be a mortgage, as no such power is necessary in a deed which passes 
title, because the deed, by its own vlgor, carries with it the power of sale to 
the grantee, while a mortgage does not carry such power uniess expressly 
granted therein. The power of sale in this instrument is in the nature of a 
power of attorney to sell and convey lands, in which case the légal title re- 
mains in the grantor until the power Is executed. Tbe only purpose to be 
served or advantage to be gained by a power of sale in a trust deed or mort- 
gage is to enable the trustée to take possession of the property and sell it 
nnder the power, and thereby eut offi the vested rights of the grantor without 
the aid or delay of a proceeding in court. The grantee may, however, refuse 
to exercise the power of sale, and invoke the aid of a court to make the sale 
as upon foreciosure; and where subséquent liens bave attached such a course 
becomes necessary, because a sale by the trustées would convey a title bur- 
dened with such subséquent liens. "Until a sale shall be made, either under 
the power or by the order of court, the grantor wlU retain his vested rights 
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In the property, and such rights wlll be subject to liens the same as his other 
lands and tenements." 

Complainants cite Babcock v. Camp, 12 Ohio St. 11, 34, where 
Judge Brinkerhoff, in the course of his opinion, said : 

"This trust deed, it will be observed, was In the nature of a mortgage glven 
as a security for money loaned, and by its tei-ms conf erred on the lender and 
grantee a jwwer of sale without appraisement on default being made in the 
repayment of the loan. And if, in order to décide this case, it were necessary 
for us to pass deflnitely upon the question of the validity of a saie made in 
pursuance of the terms of such an instrument, it would become a subject of 
serious, and perhaps doubtfui, inquiry, -whether, in view of the long-estab- 
lished policy of our laws forbidding the sale of lands pledged by way of mort- 
gage for less than two-thirds of their appraised value, such a sale could be 
upheld. But, in our view of the case, it is not necessary to pass upon that 
question — and we avoid the expression of any opinion upon it — because, 
whether the sale under the deed of trust were valid or invalid, we are of 
opinion that the only parties interested in questioning the validity of that sale, 
to wit, the plaintiffs, and Graham & Belden and Moreau & Scudder, are con- 
eluded by the proceedings and decree in the King suit, and are not now at 
liberty to call the validity of that sale in question." 

But this is confessedly pure dictum, and as such not authoritative. 

We are utterly unable to discover any statutory provisions which 
ïn any way forbid the granting of a power of sale by a mortgagor 
or require an appraisement contrary to tlie agreement of the parties. 
Sections 5316, 5389-5391, 5398a, 5404, Rev. St. Ohio 1892, are sup- 
posed to hâve some bearing upon the subject, but we quite agrée 
with the trial judge, who held that there was nothing in thèse provi- 
sions which prohibits the exercise of the right incident to owner- 
ship of conferring authority upon the mortgagee or trustée to sell, 
either by a separate instrument or by a power in the mortgage itself. 
The dictum of Judge Brinkerhoff in Babcock v. Camp, cited above, 
is not in accord with the Ohio cases, for sales under such powers 
hâve been frequently upheld. Johnson v. Turner, 7 Ohio, 216, pt. 2; 
Turner v. Johnson, 10 Ohio, 205 ; Brisbane v. Stoughton, 17 Ohio, 
482; Woodruff V. Robb, 19 Ohio, 212. That the instruments contain- 
ing such power were deeds of trust, rather than mortgages, niay be 
true, but neither the Ohio court nor any other bas ever held that 
à power of sale under one form of security would be good and 
under the other bad. If there is nothing in the Ohio statutes which 
forbids such a power of sale in a security under which the title 
passes to the trustée, there is likewise nothing which forbids such a 
power in a like security when the technical légal title remains in the 
mortgagor. 

2. But it is objected that, if the power of sale in the mortgage be 
valid, the sale should be set aside for certain irregularities which are 
said to hâve occurred. First, it is said that the trustées were not 
authorized to make any sale under the mortgage because they had 
not been requested so to do by any party in interest. But such re- 
quest was not essential. The mortgage gave the trustées the right 
to make such sale upon default "upon the written request of the 
holders of one-fourth in amount of said bonds then outstanding, 
* * * or without such request or security or indemnity in their 
own discrétion." In addition, it may be added that the bonds se- 
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cured by the said mortgage were delivered to Clark and Mcinnes, 
trustées, under a mortgage made by the Ironton Coal & Iron Com- 
pany to secure an issue of bonds aggregating $150,000. That mort- 
gage included the furnace and lands subsequently sold and conveyed 
by the Ironton Company to the complainant company. Clark and Mc- 
innes released their lien upon the property so sold by virtue of a 
power in the mortgage to them, upon condition that they should re- 
ceive and hold the purchase-money bonds to be issued by the com- 
plainant company as a substitute for the security so released. Clark 
and Mcinnes, as trustées holding the complainants' bonds, did request 
Lee and Clark, trustées under the complainants' mortgage securing 
said bonds, to enforce said mortgage by a sale. Clark and Mcinnes 
were the "holders" of such bonds within the meaning and purpose 
of the mortgage, and had such title as made it their duty to enforce 
their payment. 

3. It is next urged that the sale was advertised to take place at 
10 o'clock, and that in fact it did not occur for some hours thereafter. 
There was some delay in the sale in conséquence of an effort made 
by one of complainants' ofHcers and stockholders to enjoin the sale 
upon the ground that such a sale was unauthorized without an ap- 
praisement, and there is a great conflict in the évidence as to the 
extent of the delay thus occasioned. We hâve made a careful exam- 
ination of the testimony, and we are of opinion that complainants' 
case upon this point is not made out. The weight of proof is that 
the sale was cried substantially at the hour advertised, and that there 
was no such delay as some of the witnesses think there was. No 
objection to proceeding with the sale was then made on that account 
by any of the représentatives of complainant présent at the time. 

4. It is said that there was some coUusive arrangement between 
Clark and Lee as trustées and one Hart, an ofEcer of the Ironton 
Coal & Iron Company, in regard to the bidding at the sale. Mc- 
innes and Clark, trustées holding the bonds secured by the mortgage 
so to be enforced, had directed Lee and Clark to bid at the sale for 
them, as holders of the bonds so secured, and had authorized them 
to bid their fuU debt and interest and taxes, costs, etc., but to buy at 
a less price if able, and to act upon their own discrétion, Under this 
authority Clark and Lee determined to bid up as high as $80,000, 
and there was probably some understanding between Clark and Hart 
that they would run it up to that figure. But this was intended to 
enhance the price, and not to suppress bidding, and how the com- 
plainant v/as injured or afïected by the by-bidding of Hart, which only 
enhanced the value and encouraged compétition, is not satisfactorily 
made out. It certainly falls short of that kind of mala fides which 
will afïect a trustee's sale. "It is only some practice to prevent bid- 
ding or procure a sale for less than the property would hâve otherwise 
brought, which can be relied on by them to avoid the sale." Richards 
V. Holmes, 18 How. 143, 148, 15 L. Ed. 304. 

5. It is next said that the property was bid in by Lee and Clark 
as individuals at their own sale as trustées, etc. But this is a total 
misconception of the facts. Clark and Lee, as we hâve already seen, 
bid the property in for the holders of the bonds secured under the 
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mortgage. Upon receiving a deed they at once joined Clark and Mc- 
Innes in conveying the property back to the Ironton Coal & Iron 
Company, and the latter again mortgaged the property to secure 
their own outstanding bonds, so that matters were again as they were 
before Clark and Mcinnes had released their lien and accepted the 
bonds of the complainant company in place thereof. 

The seventh article of the mortgage expressly authorized the trus- 
tées to buy at the sale, and the holders of the bonds to fix the amount 
at which it should be the duty of the trustées to buy in the property, 
and that the trustées should "on any such purchase hold the property 
so purchased upon the trust for the equal benefit of the bondholders 
who had so required the trustées to buy in the property." The power 
of the parties to st^ulate as to the terms of sale by a trustée under 
a mortgage is indisputable in the absence of statutory régulation. 
This right of contract includes the right to agrée upon an interested 
party as trustée, and that the trustée shall hâve the right to buy 
at his own sale for the benefit of the cestui que trust. 2 Beech on 
Trusts & Trustées, § 649; Davy v. Durant, i De Gex & Jones, 
Chan. 535; Montagne v. Dawes, 12 Allen, 397; ElHott v. Wood, 45 
N. Y. 71, 79; Woonsocket Institution for Savings v. American Worst- 
ed Co., 13 R. I. 255; Hall v. Bliss, 118 Mass. 554, 19 Am. Rep. 
476; Éllenbogen v. Grifïey, 55 Ark. 268, 18 S. W. 126; Knox v. 
Armistead, 87 Ala. 511, 6 South. 311, 5 L. R. A. 297, 13 Am. St. 
Rep. 65. The learned counsel for appellants cite Farrer v. Farrer, 
L. R. 40 Ch. Div. 395, and Glidden v. National Bank, 53 Ohio St. 
588, 42 N. E. 995, 43 L. R. A. 737, to sustain their contention. Nei- 
ther case dénies the validity of a power of purchase granted to the 
trustée. 

6. The bill charges a gênerai collusion between the trustées and 
the Ironton Coal & Iron Company and a conspiracy to deprive the 
complainants of their property, which is averred to be easily worth 
$500,000, by unfair practices. The complainants held possession of 
the property involved from December 17, 1895, to some time in July, 
1897, when George N. Gray, as agent for the trustées under the 
mortgage, took possession in pursuance of the powers in thât regard. 
The complainants had, while in possession, made expenditures in 
the way of repairs, etc., aggregating possibly $30,000, but they had not 
put either furnace in condition for opération, as they had bound 
themselves to do, and had apparently exhausted ail their means. They 
had suffered taxes to go unpaid, and had not paid a single interest 
coupon, and seemed to be entirely unable to comply further with 
their engagements, and for some weeks before the trustées took pos- 
session the premises were apparently or practically abandoned, ail 
repair work having ceased. Prior to this occupation by the trustées 
the évidence tends strongly to show that both the Ironton Coal & 
Iron Company and the mortgage trustées had been urgent that the 
Etna Company should get the furnace into opération, and had man- 
ifested in every way an earnest désire that complainants might be 
able to raise the money to comply with their engagements and suc- 
ceed in their undertaking. We find no évidence of any disposition 
to throw obstacles in their way, or désire to hâve them fail in their 
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undertaking. Upon the other hand, the indications are that the Iron- 
ton Company believed that it had sold this property for a good price, 
and was anxious that the purchasers should be able to retain and 
pay for it. That the property sold in fact for its fair value at the time 
is clearly made ont. The Ironton Company reacquired this property 
by deed from the trustées dated October 12, 1897, and resold it to 
Henry Marting for $90,000, by deed dated October 19, 1898. This 
last sale was the resuit of much negotiating, and was the best price 
which they could obtain with ail the value added by reason of the 
expenditures made by complainants in repairs. The évidence plainly 
indicates that the property had always been a money-losing enter- 
prise until the extraordinary advaftce in the price of iron which set 
in soon after this sale to Marting. The high value placed upon the 
property by some of complainants' witnesses is plainly the resuit of 
the temporary inflation of the price of iron and steel, which began in 
1899 and lasted through the taking of the évidence in this case. We 
are entirely satisfied that the extraordinary profits shown to hâve been 
made during that period were whoUy due to very exceptional cir 
cumstances, and that the property is not well situated for profitable 
opération under normal conditions. But, however this may be, we 
are entirely satisfied that the property was not sacrificed at the sale 
made by the trustées. That sale occurred September 25, 1897. This 
bill was not filed until July 8, 1902. This delay is most unaccount- 
able, unless it be, as we hâve indicated, that the rise in the value 
of this property did not occur until long after complainants had closed 
their unfortunate adventure. The record is barren of évidence of un- 
fair dealing, or even of a harsh exercise of the légal rights of the 
vendors of the property. For the purposes of the case we hâve as- 
sumed that the only défendant, the Marting Iron & Steel Company, 
stands in the shoes of the bondholders who bought in the property, 
for the reason that we hâve reached the conclusion that, even upon 
that footing the complainants hâve no right to set aside the trustées' 
sale under the circumstances, including their long delay in bringing 
this suit. 

Many other objections to the granting of any relief under this 
bill hâve been urged, which we hâve had no occasion to consider in 
view of our conclusion upon the questions considered. 

The decree dismissing the bill for want of equity is accordingly 
affirmed. 
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(Circuit Court of Appeals, Second Circuit November 6, 1903.) 

No. 16. 

l. CeiMINAI, Law— COKVICTrON ON SkveraI/ Counts. 

A conviction gênera Uy on an indictment containing several counta 
will be sustained if any one of the counts is good and supported by the 
évidence. 

1 1. See Indlctœent and Information, vol. 27, Cent. Dig. § 651. 
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2. Indictment— Repugstancy. 

An indictment for conspira cy to defraud by the use of the mails, In 
violation of Bev. St. § 5480 [U. S. Comp. St. 1901, p. 3696], as amended, 
is not bad for repugnancy because it charges in the same count that 
défendant consplred to defraud "by dealing and pretendlng to deal" 
In what is commonly called "green articles" and "spurious Treasury 
notes." 

3. Same — Defkcts Cured bt Verdict. 

Objection to répugnant averments in a count of an Indlctment should 
be taken by demurrer or motion to quash, or by exceptions to the charge; 
and under Eev. St. § 1025 [TJ. S. Comp. St. 1901, p. 720], -whlch provides 
that proeeedlngs shall not be affected by any defect or Imperfection 
In matter of foiTO only vs^hlch shall not tend to the préjudice of the de- 
fendant, where not so taken the /lefect is cured by a gênerai verdict of 
guUty. 

4. Use of Mails to Defraud— Supficibncy op Evidence to Convict. 

A conviction of consplracy to defraud by pretendlng to deal In what 
is commonly called "green articles" and "spurious treasury notes," to be 
accon>plished by the use of the mails in violation of Rev. St. § 5480 
[U. S. Comp. St. 1901, p. 3696], held sustalned by the évidence. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This case cornes hère by writ of error to review an order of the 
United States Circuit Court for the Southern District of New York 
directing a judgment upon a verdict of a jury finding the défendant 
guilty of a violation of section 5440 of the Revised Statutes [U. S. 
Comp. St. 1901, p. 3676]. No évidence was offered on behalf of the 
accused. At the conclusion of the évidence for the government, 
counsel for the accused moved to dismiss on the ground that the gov- 
ernment had failed to make out a case on the indictment, which mo- 
tion was denied, and exception was duly taken. 

Joël M. Marx, for plaintiff in error, 
W. S. Bail, for the United States. 

Before LACOMBE and TOWNSEND, Circuit Judges, and HA- 
ZEL, District Judge. 

TOWNSEND, Circuit Judge. The indictment comprises six counts, 
charging the accused, under section 5440 of the Revised Statutes of 
the United States [U. S. Comp. St. 1901, p. 3676], with conspiring 
to commit an offense against the United States, being an offense cre- 
ated by section 5480 of said Revised Statutes, as amended by the act 
of Ma'rch 2, 1889, c. 393, § i, 25 Stat. 873 [U. S. Comp. St. 1901, p. 
3696]. Section 5440 [U. S. Comp. St. 1901, p. 3676] makes it a 
crime for two or more persons to conspire to commit an offense 
against the United States where one or more of such parties did any 
act to efïect the object of the conspiracy. The material portions of 
section 5480 as amended are as follows: 

"If any person having devised or Intendlng to devise, any scheme or 
artifice to defraud, or to sell, dispose of, loan, exchange, alter, give away, 
or dlstribute, supply, or furnish, or procure for unlawful use any eounter- 
feit or spurious coin, bank notes, paper money, or any obligation or security 

If 4. Matter relatlng to frauds and counterfeiting as nonmallable, see note 
to Timmons v. United States, 30 C. 0. A. 86. 
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of the United States, • • • or anytMng represented to be or intimated 
or- held out to be such counterfeit or spurioos articles, or any schéma or 
artifice to obtaln money by or tbrough correspondance, by what is corn- 
mpnly called the 'sawdnst swindla,' or 'counterfeit money fraud,' or by 
dealing or pretendlng to deal in what is commonly called 'green articles,' 
'green coin,' 'bills,' 'paper goods,' 'spurious Treasury notes,' * * * to 
be effected by either opening or intending to open correspondence or com- 
munication witb any person, whetlier résident witbin or outside the United 
States, by means of the post-office establishment of the United States or 
by inciting such other person or any person to open communication with 
the person so devislng or intending, shall, in and for executing such scheme 
or artifice or attempting so to do, place or cause to be placed, any letter, 
packet, writlng, circular, pamphlet, or advartisemant in any post-ofiice, 
branch post-office, or street or hotel letter-box of the United States, to be 
sent or delivered by the said post-offlce establishment or shall tate or re- 
ceive any such therefrom, such person so misusing tha post-offlce establish- 
ment shall, upon conviction, be punishable," etc. 

The proof in support of the indictment, so far as is material to the 
questions raised herein, showed that one Gates reccived at. Troy, N. 
H., a letter in an envelope postmarked, "New York, March 21, 1901," 
containing a circular offering to enter into negotiations for the sale 
to Gates of counterfeit money, and requesting him, if he wished to 
co-operate with the sender in said negotiations, to telegraph to L. 
Raymond, West Chester Depot, West Chester, N. Y., which Gates 
did ; that thereafter he received at said Troy a second circular, signed, 
"B. Marvin," further explaining the scheme, and inclosing a genuine 
$1 bill, which purported to be a sample of the sender's work; and 
that he (Gates) afterward sent other telegrams, following the in- 
structions in said letter, to the effect that he would corne to New York 
for the purpose of purchasing some of said counterfeit money. 

Samuel B. Davis, a détective, testified that on May 18, 1901, he went 
to the Cosmopolitan Hotel, at New York, registered as L,. E. Gates, 
and took a room; that as he was standing in the elevator he heard 
some one say in the téléphone, "Gates is hère," and shortly thereafter 
he was called to the téléphone, and a person claiming to be B. Marvin 
arranged for a meeting with him at 73 Park Place. The rest of the 
évidence is as f ollows : 

"I walked down as faï as that corner, Park Place and West Broadway, 
and I was approached by a party. Q. Where ware you when you were ap- 
proached? A. Standing on this corner, or near the corner, on Park Place. 
A party came up to me and shook hands; said, 'Good momlng.' I said, 
'Good morning.' He said, 'Are you Gates?' I said, 'ïes.' I said, 'Are you 
Marvin?' and he said, 'Tes;' and I said, 'I am stock 68.' I see that party 
in tha courtroom. He is the third gentleman at that table. I mean the 
défendant sittlng hère behlnd counsel. Q. What next? A. I asked him if 
he had bis goods with him. He said, 'No,' and he commenced to laugh. I 
recognized the man as soon as I sean him. Q. You knew him? A. I knew 
him; yes, sir. Q. Go on. A. I asked him if ha had the goods with him, 
and he said no; he didn't hâve them with him; he would hâve to go to 
New Jersey for them; and ha commenced to laugh than, and I commenced 
to laugh, and he said— turned around and said, 'I will sae you later,' and 
says, 'I will meet you by and by;' and I says, 'No; I guess I will take you 
along now.' Q. Was anything said, whether you had your money with you? 
A. I told him that I had my money with me, and wanted to know If be had 
the goods with him. Wè had a conversation in regard to that, anyhow. I 
took him into custody Immediately. Q. Anything said about Newark In that 
conversation? A. It was somewliere in New Jersey. The conversation was 
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to go to New Jersey. I don't remember the town It was. Q. you don't 
remember whether it was Newark or not? A. To the best of my recoUeo- 
tion, It is Newark, but I wouldn't swear to that, because it was some place 
In New Jersey lie said he would go." 

The witness stated also on cross-examination that the accused rec- 
ognized him, and further testified as foUows : 

"Q. And the récognition, so far as you know, was almost mutual, wasn't 
It? A. I cannot state whether it was mutual or not. 1 know that he reeog- 
hlzed me afterwards, and that was the reason I arrested him. He wouldn't 
hâve any thing more to do with me. I made the arrest rlght there. He 
did not oCCer to produce any green goods. Q. Did he say he was the party 
there to produce the green goods? A. No; not in so many words he didn't. 
Q. Did he say he had the green goods in Newark? A. Said he could go over 
there and get them. Get them for me. Q. After he recognized you? A. 
ïhat was just before he walked away. I am positive of that. Absolutely 
positive." 

The only further material testimony was that of Anthony Comstock, 
that on or about the same dates he received through the post office 
at New York City similar circulars, with similar instructions, and 
certain telegrams, being the originals of the messages sent by said 
Gates. 

Ail of the counts in the indictment, except the fourth count, charge 
the accused with said conspiracy to defraud certain persons "by deal- 
ing and pretending to deal in what is commonly called 'green articles' 
and 'spurious Treasury notes.' " The fourth count charges said con- 
spiracy "by pretending to deal in what is commonly called 'green arti- 
cles' and 'spurious Treasury notes,' and that it was the purpose and 
design of such conspirators to couvert to their own use any and ali 
money which might be obtained by them by and through the said 
conspiracy." If such count could be sustained on the évidence, it 
would be sufficient to support the gênerai verdict of guilty on ail the 
counts. Evans v. United States, 153 U. S. 584, 595, 14 Sup. Ct. 934, 
38 L. Ed. 830; Claassen v. United States, 142 U. S. 140, 12 Sup. Ct. 
169, 35 L. Ed. 966; Milby v. United States, 120 Fed. i, 57 C. C. A. 21. 

It is urged by counsel for the accused that tliere was no évidence to 
support said count. We are not satisfied that this contention is cor- 
rect. That the second circular received by Gates contained a genuine 
$1 bill, which purported to be a sample of the sender's work, may be 
considered as inconsistent with the idea that the goods afterward to 
be delivered should be counterfeit, because a comparison of the genu- 
ine note with the spurious ones might hâve disclosed to the supposed 
intending purchaser that they were not the same as the sample. And 
we think it was compétent for the jury, provided they found the fact 
of a conspiracy to defraud, to find upon the évidence that it was such 
a conspiracy, intended to be efïected by sending genuine notes under 
the pretense that they were what the party was dealing in, and that 
in fact he was not dealing in green articles or spurious Treasury notes 
at ail. But without disposing of this question, we are brought to a 
considération of the more serions objection raised to the other counts. 

Counsel for the accused contends that each of said counts is fatally 
defective because the allégations of a conspiracy to defraud by "deal- 
ing and pretending to deal" in what is called "green articles" and 
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"spurious Treasury notes" are répugnant to each other, and impossi- 
ble of proof in the same transaction. The true test of the sufiiciency 
of an indictment is whether it contains every élément of the offense 
intended to be charged, and suf&ciently apprises the défendant of what 
he must be prepared to meet. Cochran and Sayre v. United States, 
157 U. S. 286, 290, 15 Sup. Ct. 628, 39 L. Ed. 704. And when the 
statute enumerates several acts in the alternative, where ail are pun- 
ishable by the same penalty, they may ail be charged conjunctively as 
one offense in one count, and such charges are .-«t répugnant, either 
in themselves, or in the punishment therefor. 6tate v. Flint, 62 Mo. 
393; Wharton's Criminal Pleading & Practice, ;62, 251, and cases 
cited. But where two inconsistent offenses, r-^oïiiruig différent pun- 
ishment, are introduced into one count, judgment may be arrested; 
and, where there is repugnancy between the material averments of an 
indictment in a single count, it will vitiate said count. 18 Encyclo- 
pedia of Pleading & Practice, p. 742; 10 Id. p. 536; Wharton's Crim- 
inal Pleading & Practice, § 255. It is essential that the charge should 
not be répugnant or inconsistent with itself , for the law will not permit 
of absurdity and contradiction in légal proceedings. i Chitty, Crim- 
inal Law, p. 231. Repugnancy consists in two inconsistent allégations 
which destroy the effect of each other. 10 Encyclopedia of Law, 565. 
While it is permissible thus to charge différent offenses in différent 
counts, it is not admissible to charge them in a single count. Illus- 
trations of such repugnancy are where an indictment charges the de- 
fendant with having forged a certain writing whereby one person 
was bound to another, in which it is said the whole will be vicions, for 
it is impossible that any one can be bound by forgery. i Chitty, Crim- 
inal Law, 231. So, also, an indictment which charged that the défend- 
ant disseised J. S. of lands, wherein it appears from the indictment 
itself that he had no freehold whereof he could be disseised, was held 
to be répugnant 18 Encyclopedia of Pleading & Practice, 742; i 
Bishop's New Criminal Procédure, § 490. Where an indictment 
charged an offense to hâve been committed in 1801, and also in 1830, 
it was held to be répugnant. But where a statute makes several dis- 
tinct and substantive offenses indictable, each one of which may be 
considered as representing a phase of the same offense, it has been 
frequently held that they can be coupled in one count. Wharton's 
Criminal Pleading & Practice, 251. 

There is considérable authority to the effect, also, that where the 
contradictory or répugnant matters do not enter into the substance of 
the offense, and the indictment will be good without them, they may 
be rejected as surplusage; or where the répugnant matter is simply 
inconsistent with the preceding averments, it may also be rejected as 
surplusage (State v. Flint, supra) ; and that where the objectionable 
words are not contradicted by anything which goes before, but are 
merely irreconcilable with some subséquent allégation, they cannot be 
thus rendered neutral. i Chitty, Criminal Law, § 231. In Rex v. 
Stevens, 5 East, 260, Lord Ellenborough says, concerning repugnancy, 
as follows.". 

"If the sensé be clear, nlce exceptions ought not to be regarded, In respect 
of whlcli Lord Haie (2 Hale's P. C. 193) says that 'more offenders escape 
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by the overeasy ear given to exceptions in Indlctments than by thelr own 
innocence, and many heinous and erying offenses escape by thèse unseemly 
nlceties, to the reproach of the law, to the shame of the government, and 
to the encouragement of vlllainy and the dishonor of God.' " 

We think, withintlie rule as stated above, that thèse allégations are 
not necessarily répugnant. The évidence aiready considered suffi- 
ciently shows a conspiracy to perpetrate a fraud, to be consummated 
by the delivery of spurious notes, or some other article, or both. It 
was impossible to détermine in advance by which of thèse modes the 
accused proposed to consummate this fraud. There would hâve been 
nothing necessarily inconsistent with his previous conduct if he had 
delivered packages containing both spurious notes and pièces of blank 
paper. In such case the évidence would hâve sustained the charges 
of said counts in one transaction. 

Section 1025 of the Revised Statutes of the United States [U. S. 
Comp. St. 1901, p. 720] provides as follows : 

"No Indictment found and presented by a grand .iury in any district or 
circuit or other court of the United States shall be deemed Insufficlent, nor 
shall the trial, judgment, or otUer proceedings thereon be afCected by reason 
of any defect or Imperfection in matter of form only, which shall not tend 
to the préjudice of the défendant." United States v. Cliase (C. 0.) 27 Fed. 
808. 

But even if this allégation in the indictment was originally open to 
objection, we think it was a mère matter of form, which was cured 
by the gênerai verdict. Repugnancy in an indictment is a ground for 
demurrer or motion in arrest of judgment. 18 Encyclopedia of Plead- 
ing & Practice, 743. 

The citation by counsel for accused of Wharton's Criminal Plead- 
ing & Practice, § 256, does not support his statement that this defect 
cannot be cured by a gênerai verdict. Said section is as follows : 

"When one material averment in an indictment is contradictory to another, 
the whole is bad. Thus, to adopt one of the old illustrations, if an indict- 
ment charge the défendant wlth having forged a certain writing, whereby 
one person was bound to another, the whole will be vicious, for it is im- 
possible any one can be bound by a forgery. A relative pronoun, also, re- 
ferring with equal uncertainty to two antécédents, will malie the proceed- 
ings bad, in arrest of judgment. But as is elsewhere seen, every fact or 
clrcumstance laid in an indictment may be rejected as surplusage." 

And the author, at section 161, referring to the fault of improperly 
pleading alternative statements in an indictment, says, "and ordinarily 
the objection, if good, cannot be taken after verdict," and again, in 
section 760, states that "errors as to form, not going to the descrip- 
tion of the offense, which might hâve been taken advantage of at a 
previous stage, are not sufficient cause to arrest judgment." As to 
duplicity, which bears a close analogy to repugnancy, he says : 

"It may be objected to by spécial demurrer, perhaps by gênerai demurrer, 
or the court may quash the indictment, but the better view is that it can- 
not be made a subject of a motion in arrest of judgment or of a writ of 
error." Section 255. 

Repugnancy in a criminal proceeding may be ground for quashing. 
I Bishop's Criminal L,aw, § 773. In United States v. Bayaud (C. C.) 
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i6 Fed. 376, 386, in this circuit, the court, coraprising Judges Wal- 
lace, Benedict, and Brown, held as follows : 

"It is sought to hâve judgtnent arrested because the indlctment charges 
In each count at least two separate and distinct offenses. Whether such 
be the fact, It Is unnecessary bere to décide, for, assuming the defect to ex- 
Ist, it cannot be availed of on a motion in arrest o£ judgment" 

It appears from the record in the case at bar that the only action 
taken on behalf of the accused was as follows : 

"I move at this stage of the case that there he a dismissal as far as this 
défendant Is concemed. There bas no connection beeu shown hère in re- 
gard to conspiracy— and also on the ground that the goyernment bas falled 
to make ont a case under the indlctment." 

It further appears that the court gave counsel for the accused ex- 
ceptions, as though he had asked for a direction of acquittai, and it 
appears from the bill of exceptions signed by the judge that there was 
a déniai of the motion for a new trial. We are unable to find a single 
case where the accused has been allowed thus to take advantage of a 
formai objection after verdict. In State v. Flint, supra, cited and 
specially relied upon by counsel for the accused, the question of re- 
pugnancy was raised by a motion to quash. In Commonwealth v. 
Lawless, loi Mass. 32, cited in Wharton, at section 256, the question 
arose on a motion to quash theindictment. In Stokes v. United States, 
157 U. S. 187, 15 Sup. Ct. 617, 39 L. Ed. 667, the objection to the 
sufficiency of the indictment was raised by deniurrer. In United 
States V. Fay (D. C.) 83 Fed, 839, the question was raised by a 
motion to quash. In United States v. Harris (D. C.) 68 Fed. 347, it 
does not appear how the question was raised, but the court directed 
a verdict of not guilty for defects in the indictment. In United States 
V. Long (D. C-) 68 Fed. 348, the défendant demurred to the indict- 
ment. In United States v. Smith (D. C.) 45 Fed. 561, the question 
was raised by demurrer to the indictment. In Commonwealth v. 
Livermore, 4 Gray, 18, a new trial was granted on exceptions tô'the 
charge of the court. It thus appears that in every'case cited by counsel 
for accused the objection of insufEciency of the indictment was raised 
by demurrer, or a motion to quash, or by exceptions to the charge. 
We hâve examined a number of other cases cited in the text-books 
on this point, and hâve been Unable to find any well-considered case 
in which it has been held that such objection is not cured by a gênerai 
verdict. The indictment charges, and the évidence suffieiently shows, 
ail that is necessary to constitute a fraudulent attempt to commit an 
offense against the United States by the counterfeit money, etc., 
scheme. 

We think the indictment was sufficient to apprise the défendant of 
the nature of the charge against him, and that, if there were defective 
or surplus statements, they hâve been cured by the gerieral verdict of 
guilty. In any event, the counsel for the accusied is not entitlëd to 
raise this question upon a motion to dismiss or acquit, of fot à new 
trial, Where it appears to the court after verdict that, unless a de- 
fective averment were true> a verdict could not be sustained, in such 
case the verdict cures the defective averment, which might have been 
bad on demurrer. Clark's Criminal Procédure, § 117; People v. Mo- 
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ran, 43 App. Div. 155, 59 N. Y. Supp. 312. "Every élément of the 
offense being set forth in the earlier part of the count, there was no 
necessity for repeating it when the particular crédit misapplied is 
described, nor of negativing every possible theory consistent with an 
innocent delivery of the note to the défendant. This requirement 
would hâve the effect of limiting the government to allégations it 
might be whoUy unable to prove, and without subserving any useful 
purpose to the défendant. While the rules of criminal pleading re- 
quire that the accused shall be fully apprised of the charge made 
against him, it should, after ail, be borne in mind that the object of 
criminal proceedings is to convict the guilty as well as to shield the 
innocent, and no impracticable standards of particularity should be set 
up, whereby the government may be entrapped into making alléga- 
tions which it would be impossible to prove. The note might hâve 
been delivered to the défendant for a score of honest purposes, which 
it would be utterly impossible to anticipate." Evans v. United States, 
153 U. S. 584, 590, 14 Sup. Ct. 934, 38 L. Ed. 830. 

We hâve not found it necessary to discuss the more libéral rules of 
pleading applicable to charges for conspiracy. We think the jury 
were entirely justified in finding, upon the évidence, that such a con- 
spiracy existed in fact, that the défendant was one of the conspirators, 
and that the acts charged were committed in furtherance of said con- 
spiracy. 

The judgment is sustained. 



WILMOTH T. HAMILTON et al. 
(Circuit Court of Appeals, Third Circuit. January 6, 1904.) 

No. 18. 

1. Sales — Contract — Eheach — Evidence — Letters. 

In an action for breach of an oral contract to sell plaintiff the out- 
put of defendant's coal mine at a certain priée per ton, a letter written by 
plaintifE, not replied to, the day after the contract was made, pur- 
porting to be a mémorandum of the terms of the contract as under- 
stood by plaintiffi's agent, which did not differ from his évidence as to 
the terms of the contract, was not objectionable as a self-serving déc- 
laration. 

8. Same— Cross-Examination. 

Where défendant, after having sold the output of his coal mine to 
plaintiff for $1.10 per ton, stated the next day to the agent of another 
prospective purchaser that he had sold the coal to plaintiff for $1.15, 
with the understanding that, if he could get more for It, the sale was 
not binding, whereupon he was offered $1.16 per ton, at which priée 
he sold the coal, a question, asked of défendant on cross-examinatlon, 
as to what he told the agent of such subséquent purchaser about his 
contract with plaintifE, was not objectionable on the ground that it was 
Immaterial, and asked for the purpose of discrediting défendant before 
the jury. 

3. SaMB— CONTRAOTS— CANOKLLATION. 

Where, after défendant broke a contract to sell plaintifCs the output 
of his coal mine at a certain priée per ton for a year, plaintiffs agreed 
to purehase the output for a particular month of the year, and, on de- 
fendant's writing that he would be unable to shlp uutil he could get more 
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raoney from another, plalntifEs wlthdrew thelr offer for defendant's eoal, 
ffuch withdrawal should be construed to relate merely to the latter 
contract, and dld not tenninate plaintitts' rigbt to sue for breach of the 
contract for the sale of the output for the year. 

4. Same— Instructions. 

Where, In a suit for breach of a prior contract for the sale of the out- 
put of a coal mine, It was claimed that certain correspondence cancel- 
ing a subséquent contract only, operated as a cancellation of the flrst, 
an instruction submitting the construction of such correspondence to 
the jury as a mixed question of law and fact, to be determined In con- 
nection with ail the testimony, was not prejudieial to défendant; the 
jury having found a cancellation of the subséquent contract only. 

6. 8ame— Damages— Evidence. 

In an action for breach of a contract for the sale of the output 
of a coal mine, évidence that the entlre output of the région produclng 
coal of the character of that contracted for had «been bought up by 
others, and that defendant's mine was the last one the output of which 
could be purchased, was admissible to show whether plaintlft, on de- 
fendant's breach of his contract, could provide himself with coal in the 
same market, and charge the excess In price, if any, to the vendor. 

6. Samb— Obdkk op Proof— Rbbdttal. 

It Is withln the discrétion of the trial court to permit the admis- 
sion of évidence in rebuttal which sliould hâve been offiered in chlef, 
and, where such discrétion Is not abused, a writ of error will not lie to the 
trial court's action thereon. 

7. Same— Mbasukb dp Damages— Profits. 

Where plaintifiE purchased the output of defendant's coal mine at a 
stated price, to be furnished to a third person to whom plaintifC was 
bound to deliver the coal under a contract of sale, and there was no 
available market in which plalntiEE could purchase goods of the same 
description, on defendant's refusai to perform, plaintlffl was entitled to 
recover the difEerence between the priée at which he had contracted to 
buy the coal and what he was to receive therefor from his vendee. 

8. Same— Instructions— Objections. 

Where, In an action for breach of a contract for the sale of the out- 
put of a coal mine, plaintifE would hâve been entitled to recover profits 
lost on a resale of the coal, défendant could not object to an instruction 
limlting the recovery to the différence between the contract and market 
price at the place the coal was to be dellvered. 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

W. H. Ruppel, for plaintiff in error. 
Johns McCleave, for défendants in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

GRAY, Circuit Judge. The case in the court below was a suit 
for damages for a breach ôf contract, by Hamilton & Co., the plaintifïs 
below, citizens of the state of Maryland, against Henry J. Wilmoth, 
défendant below, a citizen of the state of Pennsylvania. The facts 
disclosed in the record, and in the main undisputed, are as follows : 

S. M. Hamilton & Co. were coal dealers in Baltimore, Md., selling 
Salisbury région coal. The plaintifï in error, Wilmoth, was oper- 
ating a mine in the Salisbury région. Adams, a member of the firm 
of S. M. Hamilton & Co., on May 2, 1900, had an interview with 

% 7. See Sales, vol. 43, Cent Dig. |§ 1190, 1193. 
127 F.-^ 
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the said Wilmoth, in Meyersdale, Pa., the home of the said Wilmoth, 
in relation to the purchase of the output of his mine. Adams tes- 
tifies that he on that day drove out with Wilmoth to look at the mine 
and the coal produced from it, and afterwards, on the same day, met 
Wilmoth at the banking house of one Ljvengood, where he says the 
sale was made by Wilmoth. He testifies that: 

"Mr. Wilmoth wanted $1.10 for his coal for that year, the entlre output, 
and I wanted to pay not over $1.05, and we finally agreed on $1.10 for the 
entire output for one year, running from that day to April 1, 1901, that is, 
running from May 2, 1900, to April 1, 1901; the shipments to begin on the 
morning of May 3d, the next mornlng, at $1.10, and we were to get every car 
he loaded wlth the exception of possibly one car that he said he wanted for 
his home use. I said something about drawing the contract up in writing, 
and he said he didn't see that it was necessary, we both understood each other 
thoroughly; and he referred to Mr. Livengood, and Mr. Livengood said, yes, 
he knew both of us, he didn't think there would be any trouble at ail ; he knew 
both of us and he thought it would be to both our interests to continue. And 
the contract was made right then and there in his présence. Q. Mr. Wilmoth 
agreed to sell and you agreed to buy at that priée? A. Yes, sir, conclusively. 
Q. What happened then? Did you hâve any further talk with him that day? 
A. No further talk. It was then about eleven o'clock and I wanted to return 
to Baltimore, and I had just time to get my satchel and get No. 6, the train 
on the B. & O. Koad which got me to Baltimore that evening at six o'clock." 

Wilmoth does not deny the making of the contract, as thus stated 
by Adams, but testifies that the sale was conditioned on his not be- 
ing able to obtain a higher price for the output of his mine. Mr. 
Livengood, in whose banking office the interview between Adams and 
Wilmoth took place, confirms Mr. Adams' testimony as to the terms 
of the contract, says that Mr. Wilmoth referred Adams to him (Liven- 
good) as to his responsibility, and that he said that he (Wilmoth) was 
a man of his word, and "I think he would do as he agreed to do." 
He States no condition as to the contract being only binding in case 
Wilmoth could not get a higher price. 

On the next day, May 3d, after Adams returned to Baltimore, he 
wrote as follows: 

"Baltimore, Md., May 3rd, 1900. 

"H. J. Wilmoth, Esq., Meyersdale, Pa. Dear Sir:— We beg to confirm verbal 
conversation and contract made with you yesterday at Meyersdale by our 
Mr. Adams, in which you agreed to ship us the entire output of your Wilmoth 
mine on Salisbury Branch from date until April 1, 1901, at priée of one dollar 
and ten cents ($1.10) per gross ton, f. o. b. cars at mine. 

"We understand you can load about two hundred tons daily and will in- 
erease same to three hundred tons daily as soon as possible. We will pay for 
this coal monthly, say, on the lôth inst., or earlier if you désire. 

"We Write this in duplicate and you can accept same across face of letter 
and return one copy to us. 

"Yours truly, S. M. Hamilton & Company." 

The offer of this letter in évidence was bbjected to by counsel for 
the défendant below, on the ground that it was a self-serving state- 
ment by the plaintif! below, nOt assented to or acknowledged by the 
défendant. Its admission by the court is the first assignment of error 
in the record before us. We think it was not improperly admitted 
by the court below as being a written mémorandum of the terms of 
the contract as understood by Adams, made immediately after its 
negotiation, not difïering at ail from his statement thereof in his oral 
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testimony, At ail events, we cannot see that, even îf îts admission 
should be deemed technically improper, any injury resulted therefrom 
to the appellant, or that his case was at ail prejudiced thereby. On 
the same day, to wit, May 3, 1900, in which the letter of Hamilton 
& Co., above referred to, was written, the appellant wrote to Hamil- 
ton & Co. as follows: 

"Meyersdale, Pa.. May 3rd, 1900. 
"S. M. Hamilton & Company, Baltimore, Md. Gentlemen: — In reply to our 
conversation of yesterday, I am sorry to inform you that I -will not sblp you 
any of my coal at tbe présent. Hoplng tliis wUI not cause you any incon- 
venlence, I remain, 

"Tours respectfully, H. J. Wilmoth." 

No reply was sent by Wilmoth to the letter of Hamilton & Co. of 
the same date, but there is the testimony of one Mr. Price, repre- 
senting Niver & Co., a firm of coal dealers in Baltimore, that he had 
an interview with Wilmoth at Meyersdale on May 3d, the day of 
his agreement with Mr. Adams, of the firm of Hamilton & Co., and 
just after the making of the same. Mr. Price testifies that at that 
interview, Wilmoth told him that he had sold ail of his coal to Hain- 
ilton & Co. on a year's contract, at the price of $1.15 a ton, with the 
understanding that if he could get more money for it, the sale was 
not binding, and that thereupon Mr. Price ofïered him $1.16 per ton, 
and on the said May 3d, the contract between Niver & Co. and Wil- 
moth, for his entire output of coal at $1.16 per ton, was finally made ; 
that a written contract was prepared and executed between Wilmoth 
and Niver & Co., for the purchase of the coal, to which was added, 
at Wilmoth's suggestion, the foUowing clause: — "It is agreed that 
in the event of S. M. Hamilton & Company entering suit for the 
output of this mine, that this agreement shall become null and void." 
Wilmoth, on cross-examination by the plaintifï below, did not deny 
that he had made this mendacious statement to Price, but said that 
he spoke jokingly in order to get an ofïer in advance from Price. 
This explanation does not, of course, relieve the moral obliquity of 
Wilmoth's conduct in this respect, and doubtless made an unfavorable 
impression on the jury as to Wilmoth's integrity. Counsel, there- 
fore, objected to the question put to Wilmoth on cross-examination: — 
"What did you tell Mr. Price about your contract with Mr. Adams?" 
The objection was overruled and an exception taken, which is the 
subject-matter of the fourth assignment of error. Counsel object on 
the ground that what Wilmoth said to Price was an immaterial mat- 
ter, and was elicited simply for the purpose of discrediting Wilmoth 
before the jury; that it was immaterial, because there was no dispute 
between the parties as to what the contract was, so that it made no 
différence what the witness said to anybody else in regard to it. It 
is not correct, however, to say that there was no dispute in regard 
to what the contract was, since Adams' statement of a definite and 
conclusive agreement to sell, by Wilmoth to Hamilton & Co., the 
whole output of his mine, for one year, at $1.10 a ton, differed widely 
from the statement by Wilmoth, that to this agreement there was 
attached a condition that it should not be binding, if he, Wilmoth, 
could get a higher price for the year's output of his mine. What 
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Wilmoth said, therefore, to Price, with relation to thîs contract, was 
in every way pertinent and material. 

The défendant offered in évidence certain correspondance between 
Hamilton & Co. and Wilmoth, commencing on July gth with a tele- 
gram from Wilmoth to Hamilton & Ce, asking for a meeting on 
the next Wednesday. The meeting was had, and various verbal nego- 
tiations were testilied to by Wilmoth, and after an interchange of 
several letters and telegrams, Wilmoth wrote, on July 25, 1900, to 
Hamilton & Co. : — 

"You can hâve my coal untll Aprll Ist at $1.10 per ton, or I wlll sell you 
my coal next month at $1.05 per ton, and contract with you eaeh month for 
my output, if we can agrée on the price, until April Ist" 

On July 26th, 1900, there is a telegram from Hamilton & Co. to 
Wilmoth, as follows: 

"Your yesterday's letter received. Will take your output as offered. Pré- 
pare coal carefully, Start shipments immediately to Cary & Ce, Locust 
Point, Baltimore, for our account." 

This telegram was followed by a letter of the same date to the 
same effect. Then follow letters and telegrams from Hamilton & 
Co., on the sSth, 30th, and 3 ist of July, urging the shipment of coal, 
as agreed upon. On August ist, Wilmoth writes to Hamilton & Co. 
as follows : 

"Gentlemen:— In answer to your letter, it will be impossible for me to ship 
you any of my coal this week, until 1 get more out of Mr. Priée, who is hère 
now and will be hère ail the week." 

On August 2d, Hamilton & Co. telegraphed, apparently before the 
réception of the letter of August ist, from Wilmoth: 
"No manifest from you yet. Are you loading coal for us? Answer." 

Then, on the same day, there is the following letter: 

"Baltimore, Aug. 2nd, 1900. 
"H. J. Wilmoth, Esq., Meyersdale, Pa. Dear Sir: — Your letter of the Ist 
received. We are not surprised at the same. We hereby withdraw our offer 
made for your coal. When you make up your mind to do business in a busi- 
nesslike manner, we can no doubt work together. 

"Very truly, Hamilton & Company." 

Counsel for Wilmoth urged in the court below that such agree- 
ment or contract as was evidenced by this correspondence superseded 
the contract of May 2d, sued upon by plaintifïs, and they contended 
that "at any rate, plaintiffs, by their letter of August 2d" (above 
quoted) "rescindée! whichever of the contracts was in force at the 
time, and thus terminated ail dealings between the parties, and waived 
their right to recover any damages from the défendant." Neither of 
thèse contentions is sound. The subséquent agreement for the de- 
livery of the output of coal for the month of August, 1900, was plainly 
a new, independent and différent contract from the one sued upon, 
which was for the output of the mine for a year, and therefore did 
not necessarily, by its terms, cover the same subject-matter, as the 
prior contract, and did not therefore supersede the same, and it is 
perfectly évident that the plaintiffs' letter of August 2, 1900, referred 
to this subséquent contract, and cannot be interpreted as rescinding 
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the contract sued upon. The language used by the learned judge in 
his charge to the jury, which is the subject-matter of the sixth as- 
signment of error, is as foUows : 

"Ordinarily, gentlemen, the construction of writlngs Is a duty that falls 
upon the court, but in this case it Is a mlxed question of writing and testi- 
mony. Thèse parties met, under the admissions of both, and there was verbal 
talk among them. Under those circumstances we do net feel it our duty to 
instruct you as to the effiect of this second correspondence hère, but submxt 
the correspondence and the verbal talk between the parties for you to dé- 
termine what bearing and weight they hâve in determining the controversy 
hère involved." 

We think this submission of the question to the jury was most 
favorable to the défendant, and that the assignaient of error relating 
thereto, must be disallowed. 

Ail the other assignments of error than those already noted relate 
to the measure of damages. The fiirst assignment of error in this 
regard, is as to the overruling of defendant's objection to the admis- 
sion of évidence as to "what was the market price for such coal as 
Mr. Wilmoth's output, delivered f ree on board the cars at Wilraoth's 
mine, for the several months of the year 1900, and up to the ist of 
April, 1901?" The question in this form could not hâve been ex- 
cluded upon the strictest construction of the law governing the meas- 
ure of damages. The question arises, however, over the meaning of 
the vvords "market price." The plaintifï below contended that by 
the words "market price," he should be permitted to show the price 
which he and others received for coal f. o. b. at the mines, during 
the period covered by the contract; in other words, the price coal 
commanded, f. o. b. at the mines, in the market in which he and 
other dealers like him sold coal. The défendant contends, on the 
other hand, that "market price" is the price at which the plaintifï 
could, upon the refusai of défendant to furnish him the coal con- 
tracted for, hâve obtained other coal of like kind in that région, and 
that the measure of damages is the différence between the contract 
price and this market price of the article, at the time it should be 
delivered upon the ground; "that this is the plaintiff's realloss, and 
that with this sum he can go into the market and supply himself with 
the same article from another vendor." This is undoubtedly the rule, 
where plaintiff can make himself whole by being reimbursed for what 
it costs him in excess of the contract price, to supply himself in the 
gênerai market with the articles that should hâve been supplied by 
his vendor. But cases may arise in suits for breach of contract of 
sale, where the application of this rule will not serve to make the 
vendee whole, and should not therefore be applied. The conditions 
may be such that no available market, in the proper sensé of that 
word, in which the purchaser can supply himself, exists for the com- 
modity sold, at the time of the breach. 

In the case before us, the question as to the price that could be 
obtained for such coal, was limited to coal free on board in the région 
where Wilmoth's mine was situated, and Adams was called by the 
plaintifï, in rebuttal, to show that the entire output of the Salisbury 
région had been bought up by Baltimore shippers, and that Wilmoth's 
mine was the last mine, the output of which could be bought* The 
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défendant below objected to the offer of this testimony, on the ground 
that it was in rebutta], and should hâve been introduced in chief by 
the plaintiff. The objection was overruled, and exception being taken 
by the défendant, the ruhng of the court in this respect is the subject 
of the fifth assignment of error. The testimony so admitted is ob- 
viously pertinent to the question, whether a situation existed which 
allowed the plaintiff, when his vendor refused to furnish coal under 
his contract, to provide himself with coal in the same market and to 
charge the excessive price, if any, to the said vendor. We think there 
was no objection to this testimony, on the ground that it was offered 
in rebuttal, and not in chief. It was within the discrétion, too, of 
the court i)elow to pass upon the order in which testimony should 
be adduced, and there being no abuse of that discrétion, a writ of 
error does not lie to its action in the premises. 

Again, the rule, as stated, applies more particularly to cases, where 
articles, which the vendor has failed to deliver under his contract, 
are intended by the vendee for other uses and purposes than those 
of immédiate resale. When the conditions concur, as they do in the 
case before us, the reason underlying the gênerai rule fails, and the 
measure of damages must conform to the fundamental requirements 
of the law intended to secure indemnity to one who has suffered 
loss by the unlawful act or default of another. It is obvious that 
one who has bought goods from another at a stated price, to be fur- 
nished to a third person to whom he is bound to deliver under a con- 
tract of sale, can only be justly indemnified for a default of the orig- 
inal vendor, where there is no available market for the purchase of 
goods of the same description, by receiving from such original ven- 
dor, the différence between the stated price at which the goods were 
bought under the fîrst contract, and that which he was to receive 
from his vendee under the second contract. In the case just stated, 
profits are the very object of and inducement to the contract, and so 
understood by both parties, they constitute the true measure of dam- 
ages to the extent to which they may be ascertained. Profits are not 
excluded as a measure of damages, simply because they are profits, 
but only in cases where they are uncertain, contingent or spéculative 
in their character; but where prospective profits are not of this char- 
acter, they may, under certain limitations, be taken into considération 
in estimating the value of the contract to the one who sues for its 
breach. 

The language of the court below, in regard to the measure of dam- 
ages, in its charge to the jury, was as follows: 

"As we vlew tliis contract, gentlemen, if tbe contract existed, it was a 
contract for tbe sale of tlie outpnt of a coal mine in tlie Salisbury coal région, 
for one year, at one dollar and ten cents per ton, free on board tbe cars at 
the mine. Now, under such circumstances, tbe sui)ject-niatter of the contract 
was mine output of coal, free on board tbe cars at Salisbury, and tbe measure 
of damages, if there is a valid contract between thèse parties, would be tbe 
différence between the contract price and tbe market price for which mine 
was selling, or could bave been bought in the Salisbury région, during the 
several montbs succeeding the making of this contract and during the time 
it continued. In other words, gentlemen, tlie question is not what car-load 
lots of coal could be sold for in Baltimore, but the measure of damages Is 
wbat a person could bave gone to Salisbury and bought mine output coal at. 
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If he could hâve gone there, and there was a market priée, and you hâve 
évidence of that, and the prtce of such output coal was more than $1.10 per 
ton, then the défendant, If he was bound by thls contract, should mate up 
that différence. If, on the other band, the prlce of mine output coal during 
the succeeding months of that contract was not In excess of $1.10 per ton, 
the contract prlce, then the plalntiffls hâve not established their rlght to dam- 
ages in thls case, and your verdict should be for the défendant." 

In reply to defendant's fourth point, requesting an instruction in 
référence to the measure of damages, the court says : 

"The contract in thls case, If such contract exlsted, was for the sale of the 
output of a mine in the Salisbury coal région, for one year, at $1.10 per ton, 
free on board the cars at the mine. The measure of damages in such a case, 
If the contract Is valld and binding, would be the différence between the con- 
tract and the iharket prlce for which mine output coal was selUng, or could 
bave been bought in the market in the Salisbury région during ttie several 
months succeeding the making of the contract, and while the same was in 
force." 

We think, therefore, that the court below were abundantly con- 
servative in its ruhngs as to the admission of testimony on the sub- 
ject of damages, and in its statement of the measure of damages to 
be applied by the jury, in its gênerai charge. 

What we hâve already said, makes it unnecessary that we should 
further discuss the évidence, in overruling the seventh assignment of 
error, which is, that the court below erred in denying the plaintiiŒ's 
point, that under the pleadings in évidence in the case, the verdict 
of the jury must be for the défendant. So also in regard to the 
eighth assignment, which is, that the court, in reply to the defendant's 
point, that the plaintiflE has not shown any loss arising out of the 
alleged breach of contract, said, "This is a question for the jury, and 
not for the court, to détermine." 

We find no error in this record, and the judgment below is there- 
fore affirmed. 



PAELIN & OHENDORFF CO. v. CIÏT OF GREENVILLE. 

(Circuit Court of Appeals, Fifth Circuit. January 5, 1904.) 

No. 1,283. 

1. Contract for Gabbage Fuknace — Mdnicipal Corpobation— Refusai, up 

committbb to apphovb work. 

Wbere a contracter agrées to furnish the material and to erect on the 
land of a municipal corporation a garbage f urnace accordlng to plans and 
spécifications, whleh are part of the contract, and warrants its capacity 
to consume a named quantlty of garbage wlthout emltting offensive 
odors, to be paid for when completed and tested to the satisfaction of a 
committee of the town council, and the contractor performs the con- 
tract accordlng to the plans and speclftcatlons, and, the test being made, 
the furnace is shown to hâve the capacity warranted, and In ail things 
to comply with the contract, the committee cannot defeat the contract- 
or's right of recovery by capriciously and unreasonably refusing to ex» 
press its satisfaction with the work. 

2. Same— Action foe Pbice— SuFFicrBKCV of Declaratioît. 

A declàiation in a suit for the contract prlce of the fumace, whleh 
shows such facts, and allèges that the committee, "wlthout just cause 
or reason, and moved by caprice and préjudice, has réfused to express 
satisfaction with such tests," although the work and tests "should ha?* 
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fully satlsfied the committee and the défendant, and would haTe satisfled 
persons of ordlnary care, caution, prudence, and fairness," Is not subject 
to demurrer as showlng no cause of action, nor to spécial demurrer, be- 
cause it is not alleged that the furnace was tested to ttie satisfaction of 
the committee. 

In Error to the Circuit Court of the United States for the Northern 
District of Texas. 

The plaintiff, an IHinois corporation, brought this suit against the 
défendant, a Texas municipal corporation. It is alleged in the péti- 
tion that the parties made a contract, which is fully described. It is 
made part of the pétition, and is in thèse words : 

"State of Texas, County of Hunt. This contract, made and entered into 
by and between Parlin and OrendorfC Company, a corporation of Canton, Il- 
linois, party of the first part, and the clty of Greenville, a municipal corpora- 
tion of Hunt county, Texas, party of the second part, on the day and date 
hereinafter written, witnesseth: 

"That the party of the first part, for the considération hereinafter meu- 
tjoned, eovenants and agrées with the party of the second part, to build, erect 
and construct for said second party one certain garbase furnace, being the 
same character and malie of furnace of which letters patent No. 517,301 were 
issued to Ward Risley by the United States Commissioner of Patents on 
March 27th, 1894. Said furnace to be constructed as per plans, proposition 
and spécification for a thirty-flve (35) yard garbage furnace, of date March 
10, 1900, submitted by said party of the first part to the eity council of the 
said City of Greenville, party of the second part, which said spécifications 
and proposition are hereto attached to this contract, marked as an exhibit, 
and made a part of this contract. Said party of the first part agrées to begin 
the construction of said furnace on or before the 14th day of April, 1900, and 
in the event of its faîlure to begin the construction of same by said date, then 
the mayor of the party of the second part may déclare this contract annulled, 
by giving written notice of hls élection so to do to said first party. 

"Said party of the first part further agrées to complète and furnish in ail 
things said furnace or plant, and hâve the same ready for opération within 
105 days from the date of this contract, and within 30 days after the expira- 
tion of said 105 days, to hâve said furnace ready for final test at any time 
thereafter that the committee of the council of party of second part may re- 
qulre such test to be made, which said test shall (be) made within a further 
period of 30 days, and after 5 days' notice to first party of date agreed upon 
by said committee for said test. 

"Said furnace Is to be built on a site selected by the second party within 
the limits of the eity of Greenville, said site to be selected and the first party 
notifled of such sélection and the location thereof, prior to said 14th day of 
April, 1900. 

"Said party of the second part eovenants and warrants that the said fur- 
nace shall hâve a capacity per 24 hours of 35 cublc yards of night soil, dead 
animais and other miscellaneous garbage, except earth, ashes, glass and 
metals; and eovenants and warrants that said furnace will receive and con- 
sume said amount of such night soil, dead animais, refuse and filth, except 
earth, ashes, metals and glass as aforesald, once in every 24 hours. And 
further eovenants and warrants that said furnace and manholes thereof shall 
be of sufficient dimensions and capacity to the above end, and that the fur- 
nace and manholes called for In the plans and spécifications aforesald, will 
be of sulBcient size and capacity to receive and consume wlthout Injury to 
the plant, the carcasses of ail dead animais, night soil and other miscellaneous 
garbage, and without emitting from said furnace any offensive odors or smells. 

"That said party of the first part also agrées to make, at its own cost 
and expense, ail repairs which may become necessary to said furnace duriug 
the period of one year after the final test thereof, by occasion of détective 
material or plan used in the considération (construction) thereof. 

"Ib considération of the faithful performance of the eovenants and agrée- 
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mentB hereln contalaed, tbe party o£ the second part agrées to furnlsh ail 
fuel to try and test said f urnaee, and to recelve, pay for and accept the same 
when completed, and tested, according to the satisfaction of the commlttee 
of the common councU of the second party, in accordance with this contract, 
and at the time of the deUvery thereof to said second party, to pay to the 
flrst party, in cash, the full sum of four thousand dollars ($4,000.00), and to 
leave the said furnaee in the possession of the said flrst party until such 
payment has been made In cash. 

"The second party further covenants and warrants that the maklng of this 
contract has been duly authorized by its common council, and that It has 
on hand, applicable to the payment of said furnaee the full amount of the 
purchase priée thereof, according to this contract. 

"Executed In duplicate this llth day of April, A. D. 1900. 

"The Oity of GreenvUle, 

"By E. M. Chapman, Mayor. 
"Attest: D. W. H. Taylor, Secy. 

"Parlln and Orendorff Company, 
"By Wm. M. Eobinson, Agent." 

Performance of the contract on part of the plaintifiE and its breach 
by défendant is alleged as foUows : 

"That the plaintiffi has in ail things complled with the terms of said con- 
tract, and has erected said garbage plant on the land of défendant to whtch 
it became annexed, and completed same in accordance with said contract and 
the plans and spécifications therein referred to, and said furnaee has been 
tested and found In ail things to comply with said plans and spécifications 
and requirements of said contract. But the committee of the common council 
of the défendant, without just cause or reason, and moved by caprice and 
préjudice, has refused to express satisfaction with such tests, although the 
opération of said furnaee under the tests aforesald, by reason of the com- 
pUance with the contract on tbe part of plalntlffi in the construction of said 
furnaee disclosed thereby, should hâve fully satisfied said committee and de- 
fendant, and would hâve satisfied persons of ordlnary care, caution, prudence, 
and falrness. And the défendant falled to reeelve said furnaee, and has 
wholly failed and refused to accept said furnaee, and still falls and refuses 
to pay for the said furnaee, as It bound itself to do under said contract. 

"That by reason of the performance by the plalntiflE of the said contract 
by building said garbage furnaee according to the plans and spécifications 
aforesaid, and causlng the same to be tested as aforesaid, and discharglng 
every obligation resting upon It under said contract as aforesaid, the said 
sum of four thousand dollars mentioned in said contract has become due and 
payable to the plalntifC, and défendant became liable and promlsed to pay to 
the plaintiffi said sum of money on, to wit, the lOth day of October, 1900, tbe 
date when said garbage furnaee was tested as aforesaid. 

"That, though payment has been demanded by plaintitt of défendant of 
said sum, the défendant has wholly falled and refused to pay the same or 
any part thereof, to plalntiffi's great damage la the sum of $5,000.00." 

The pétition concludes with a prayer for judgment. The défendant 
in ertor demurred to the pétition, assigning: 

(1) That same Is Insufficient to entltle the plalntlffi to recover. 

(21 "Specially exceptlng to said pétition, défendant says that that portion 
of the same is insufficient wherein plaintiff allèges that 'the committee of the 
common council of défendant without just cause or reason, and moved by 
caprice and préjudice, has refused to express satisfaction' with the tests made 
of said plant, beeause it appears from said pétition that said plant was to be 
tested to the satisfaction of the committee of the common council of the de- 
fendant, and not by the défendant, and it nowhere appears from said péti- 
tion that said plant was tested to the satisfaction of such committee, or that 
such committee refused to test the same, or that they were guilty of fraud 
or such gross mistake as to indicate collusion and fraud in refusing to be 
satisfied with such plant." 
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The court sustained both the gênerai and spécial demurrer. The 
plaintiff declined to amend, and the cause was dismissed. It is as- 
signed hère that the court erred in sustaining the demurrer. 

Wendel Spence and J. M. McCormick, for plaintiff in errer. 
E. B. Perkins, J. E. Gilbert, W. A. Borner, and H. Carpenter, for 
défendant in error. 
Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

By the terms of the contract the garbage furnace was not to be paid 
for until it was "completed and tested according to the satisfaction of 
the committee." It is not alleged in the pétition that the v/ork was 
completed and that the test was made to the satisfaction of the com- 
mittee. The pétition shows that the committee has not expressed its 
satisfaction with the furnace, and, on the contrary, has refused to ac- 
cept it. When a person agrées to do certain work for another, to be 
paid for only when donc to the "satisfaction" of the other or of a third 
party, there are unquestionably circumstances under which the con- 
tractor may enforce payment, although the promisor or third party 
withholds the expression of his satisfaction. Are such circumstances 
or facts alleged in this pétition ? That is the question raised by the de- 
murrer. To answer it, regard must be had not only to the spécial 
averments relating to the withholding by the committee of its ex- 
pression of satisfaction with the work, but to the other averments show- 
ing the nature and scope of the contract. 

The plaintiff agreed to build on the defendant's land a garbage fur- 
nace, which is a permanent structure or immovable fixture. The case, 
therefore, differs from similar contracts as to manufactured articles or 
Personal chattels where the parties, upon a rescission, could be placed 
in their former condition without loss, or with trifling loss, to the 
promisee. It is important to note, also, that the furnace was to be 
built according to plans and spécifications which were made part of 
the contract. 

Having in view thèse facts, which appear from the pétition, let us 
examine the spécial averments on which the plaintiff bases its right 
to recover, notwithstanding the committee withholds expression of its 
satisfaction : 

"Said furnace has been tested, and found In ail things to comply -with sald 
plans and spécifications and requirements of said contract. But the commit- 
tee of the common councll of the défendant, without just cause or reason, and 
moved by caprice and préjudice, has refused to express satisfaction with 
such tests, although the opération of said furnace under the tests aforesaid, 
by reason of the compliance with the contract on the part of plaintiff in the 
construction of said furnace disclosed thereby, should hâve fully satisfled said 
committee and défendant, and would hâve satisfled persons of ordinary care, 
caution, prudence, and fairness." 

The cases decided where contracts containing somewhat similar 
conditions hâve been construed hâve usually been conditional prom- 
ises to pay upon the satisfaction with, or approval of, the work or 
article by the promisor himself or a third person. In examining 
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the averments of the pétition to test their sufficiency in tlie light of 
the authorities, we do not lose sight of the fact that in tliis case it 
was not an arbitrator to be satisfied, nor the promisor, but the 
"committee of the coramon council of the second party." The city 
cotincil by and from which tlie committee must be selected govern 
and control the city (Rev. St. Tex. arts. 412, 404) ; and it is therefore 
contended that, in effect, this contract is one in which the condition 
is for the satisfaction of the promisor. But it is contended, on the 
contrary, that the committee, when selected, would stand as arbitra- 
tor§ between the parties, and that, therefore, the contract is one 
which provides that the work shall be done to the satisfaction of a third 
party. 

The courts hâve had fréquent occasion to construe contracts for 
the rendition of services, the manufacture of articles, and the con- 
struction or improvetnent of works, wherein it was agreed as a con- 
dition précèdent to payment that the services, articles, construction, 
or improvement should be satisfactory to the promisor. Such con- 
tracts are of two kinds: First, where the right of décision is com- 
pletely reserved to the promisor without his being required to dis- 
close the reasons for his détermination, and ail right to inquire into 
the grounds of his décision or to examine and overhaul his déter- 
mination by the promisee or the courts is absolutely excluded. The 
lâw regards the parties as compétent to contract in that manner, and, 
if the contract is to that efïect, it is the law of the case. Second, 
where the promisor is held to hâve undertaken to act reasonably 
and fairly and to found his détermination on grounds which are rea- 
sonable, just, and sensible. Where the construction of the contract 
pixts it in the second class, it foUows as a necessary implication that 
the promisor's décision, in point of correctness and the adequacy of 
his grounds, is open to judicial détermination. 

Whether a particular contract falls within the first class, where the 
promisor's décision is final, or in the second class, where it is subject to 
judicial investigation, dépends on the spécial circumstances of each 
case. In contracts which involve the taste, feelings, or sensibility 
of the promisor, he may reject an article or work arbitrarily which 
has been mutually agreed should be made or done to his satisfaction. 
Pennington v. Howland, 21 R. I. 65, 41 Atl. 891, 79 Am. St. Rep. 
774 (pastel portrait) ; Gibson v. Cranage, 39 Mich. 49, 33 Am. Rep. 
351 (portrait); Zaleski v. Clark, 44 Conn. 218, 26 Am. Rep. 446 
(bust); Brown v. Poster, 113 Mass. 136, 18 Am. Rep. 463 (suit of 
clothes). 

There are also contracts subject to the same construction where 
questions of taste are not involved. It sometimes appears from the 
terms of the contract and the circumstances surrounding the parties 
that the promisor retained the unqualified right to reject the article 
or work if not satisfied with it; that his freedom of choice was not 
to be exposed to any contingency or subject to any review. Such 
contract may be injudicious and indiscreet on the part of the con- 
tractor who agrées to do work and furnish material on such a haz- 
ardous contingency, but, when such is clearly the agreement, the 
courts cannot afford relief against the conséquences resulting from 
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a bargain fairly made by compétent parties. Wood Machine Co. 
V. Smith, 50 Mich. 565, 15 N. W. 906, 45 Am. Rep. 57 (reaping ma- 
chine); Singerly v. Thayer, 108 Pa. 291, 2 Atl. 230, 56 Am. Rep. 
207 (elevator) ; McCarren v. McNulty, 7 Gray, 139 (bookcase). 

When the terms or the nature of the contract, or the circumstan- 
ces, are such as to mai<e it doubtful whether the contracter has really 
agreed that the promisor shall hâve the absolute and unreviewable 
right to reject the article or the work if not satisfied with it, the 
courts hâve usually construed such contracts as "agreements to do 
the thing in such way as reasonably ought to satisfy the défendant." 
In Hawkins v. Graham, 149 Mass. 284, 21 N. E. 312, 14 Am. St. Rep. 
422, where a heating apparatus "satisfactory" to the promisor was 
to be furnished, it was held that the satisfactoriness was "to be de- 
termined by the mind of a reasonable man, and by the external meas- 
ures set forth in the contract, not by the private taste or hking of 
the défendant." In reaching this conclusion the court was influ- 
enced somewhat by the fact that the considération furnished "was 
of such a nature that the value will be lost to the plaintiff, either 
wholly or in great part," by a difïerent construction of the contract. 

In Rawhns v. Honolulu Co., 9 Hawaiian, 262, the plaintiff agreed 
to work in a skillful and proper manner to the satisfaction of the de- 
fendant. Construing the contract, the court said that the défendant 
was bound to be satisfied if the work was done in a skillful and prop- 
er manner. The court observed that the fact that one is the sole 
judge does not authorize him to act whimsically or in bad faith. 

In Northern Pacific Co. v. Portland (Or.) 12 Pac. 5, it was held 
that, where a city by its contract agrées to pay for an improvement 
upon its completion and the approval of it by the city, it cannot 
avoid its liabihty by delaying to approve the work when it is com- 
pleted according to the contract. 

In Duplex Boiler Co. v. Garden, loi N. Y. 387, 4 N. E. 749, 54 
Am. Rep. 709, the plaintiiï by contract agreed to alter certain boilers 
in the manner specified, the stipulated price for the work to be paid 
by the défendants as soon as they are satisfied that the boilers as 
changed are a success. It was held that a simple allégation of dis- 
satisfaction on the part of the défendants, without a good reason, 
was no défense. The court said "that which the law will say a con- 
tracting party ought in reason to be satisfied with, that the law will 
say he is satisfied with." 

In Doll V. Noble, 116 N. Y. 230, 22 N. E. 406, 5 E. R. A. 554, 15 
Am. St. Rep. 398, the contract sued on was for staining and rubbing 
woodwork in two houscs owned by the défendant. The work was 
to be done in the best workmanHke manner and to the entire satis- 
faction of the owner. Tlie court held that, if it was done in the best 
workmanlike manner, the owner could not defeat recovery of the 
price agreed to be paid by arbitrarily and unreasonably declaring 
that it was not done to his satisfaction. 

In Folliard v. Wallace, 2 Johns. 395, Kent, C. J., construed a con- 
tract whereby the défendant was to pay "three months after being 
well satisfied," etc., as to title to land. He said: "The law in this 
case will détermine for the défendant when he ought to be satisfied." 
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The rule that the défendant cannot defeat an action on such a con- 
tract by arbitrarily and unreasonably declaring that the work is not 
donc to his satisfaction is upheld by many authorities. i Beach 
Mod. Law of Contracts, § 104, and cases there cited. 

Kent, in Folliard v. Wallace, supra, noted the fact that this view 
is sustained also by writers on the civil law : "There is a real obliga- 
tion contracted if I promise to give you something in case I judge 
it reasonable ; for it is not left to my choice to give it to you or not, 
since I am obliged to do so if it is reasonable." i Pothier on Obli- 
gations (2 Am. Ed.) 22, marg. p. 48. 

The défendant contends that the committee which was to be satis- 
fied with the work and the test was, in effect, a third person. It is 
claimed that the case is similar to Martinsburg, etc., Railroad v. 
March, 114 U. S. 549, 5 Sup. Ct. 1035, 29 L. Ed. 255. There March 
contracted to do grading and masonry on a section of the company's 
railroad, and "to prevent disputes" it was mutually agreed that the 
company's engineer should détermine the amount and quantity of 
work, and that whenever the contract should be completely per- 
formed on the part of the contractor, and the engineer should cer- 
tify the same in writing, with his estimate, the company shall within 
30 days after the receipt of the certifîcate pay to the contractor the 
sum due. The court held that in the absence of "fraud, or such gross 
mistake as would necessarily imply bad faith, or a failure to exercise 
an honest judgment, the action of the engineer was conclusive upon 
the parties." It was held on the facts alleged that the décision of 
the engineer was binding; but itis clearly implied by the language 
of the opinion that the court would go behind the décision of the en- 
gineer in either one of the three named events. Sweeney v. United 
States, 109 U. S. 618, 3 Sup. Ct. 344, 27 L. Ed. 1053; Chicago, etc., 
Railroad v. Price, 138 U. S. 185, 11 Sup. Ct. 290, 34 L. Ed. 917; 
United States v. Gleason, 175 U. S. 588, 20 Sup. Ct. 228, 44 L,. Ed. 
284; and Boettler v. Tendick, 73 Tex. 488, 11 S. W.-497, 5 L. R. A. 
270 — are to the same effect. 

Thèse cases show that where the contract names a third party to 
estimate and approve the work his décision is conclusive, except that 
the courts may go behind it for (i) fraud, (2) bad faith, (3) to use 
the words found in the last case cited, "or any dishonest disregard 
of the rights of the contracting parties." 

In the pétition before us it is alleged that the furnace was built 
in conformity with the contract; that it was tested and found to 
meet its requirements ; and that the committee, "without just cause 
or reason, and moved by caprice and préjudice, has refused to ex- 
press satisfaction with such tests." Taken in connection with the 
facts stated in the pétition, this is équivalent to an averment that the 
committee has failed to exercise an honest judgment in discharging 
the duty imposed upon it. When the facts alleged show that the 
committee has acted unjustly, and it is averred that they so acted 
from préjudice and caprice, it is equal to an averment that it acted 
in bad faith. If the committee be considered a third person, selected 
to approve the work as a condition précèdent to payment, an unrea- 
sonable refusai to approve it, caused by préjudice and caprice, will 
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dispense with the necessity of its approval. Such action is, if not a 
fraiid, certainly bad faith, for it is an unjust and capricious disregard 
of the rights of the contractor. i Beach, Mod. Law of Contracts, 
§ 100, and cases there cited; Cotton States Life Ins. v. Edwards, 74 
Ga. 220, 230. 

We hold that where a contractor agrées to furnish the material 
and to erect on the land of a municipal corporation a garbage fur- 
nace according to plans and spécifications, wliich are part of the con- 
tract, and warrants its capacity to consume a named quantity of gar- 
bage without emitting offensive odors, to be paid for when completed 
and tested according to the satisfaction of the committee of the 
town's council, and the contractor performs the contract according 
to plans and spécifications, and, the test being made, the furnace is 
shown to hâve the capacity warranted, and in ail things to comply with 
the contract, the committee cannot defeat the contractor's right of 
recovery by capriciously and unreasonably refusing to express its sat- 
isfaction with the work. A due regard to justice seems to require 
such construction of the contract before us. 

It follows that a déclaration in a suit for the contract price which 
shows thèse facts, and allèges that the committee "without just cause 
or reason, and moved by caprice and préjudice, has refused to ex- 
press satisfaction with such tests," although the work and tests 
"should hâve fully satisfied the committee and the défendant, and 
v/ould hâve satisfied persons of ordinary care, caution, prudence, and 
fairness," is not subject to demurrer, as showing no cause of action, 
nor to spécial demurrer, because it is not alleged that the furnace was 
tested to the satisfaction of the committee. 

The court, we think, erred in sustaining the demurrers to the pé- 
tition. 

The judgment must be reversed, and the cause remanded, with in- 
structions to overrule the demurrers to the pétition. 



JACOBS V. VAN SIOKLB et al. 
(Circuit Court of Appeals, Tliird Circuit. December 24, 1903.) 

No. 17. 

1. BANKRUPTCY— FEATJDUI.ENT CONVErANCES— EVIDENCE TO ImPEACH 

Evidence held insufBcient to sustain a bill by the trustée of a bankrupt 
partnership to set aside a conveyaiice of property by one of the partners 
as void under Banlî;r. Act, § 67e, Act July 1, 1898, c. 541, 30 Stat. 564 [U. 
S. Comp. St. 1901, p. 3449] because made with intent to hinder, delay, and 
defraud creditors, where a!I fraud in the transaction was denied by the 
sworn answers and uncontradicted testimony of défendants, and where it 
further appeared that the défendant banlîrupt was not insolvent aside 
from the partnership liabilities, and that he did not consider himself a 
member of the partnership, and was not such under the law as settled 
by décision in the state of his résidence, but was so adjudged by the 
banlîruptcy court after a contest. 

2. Equitt— Answeb as Evidence. 

Unless a bill expressly waives answer under oath, it must be so made, 
and, when responsive to the bill, is évidence for the défendant, to overeome 
which the testimony of two witnesses, or its équivalent, is required; and 
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the allégations of a blll charging fraud cannot be consldered proved where 
they are epecifically denled by answers under oatb, and tbe only testl- 
mony Introduced by complainant Is tbat of défendants, wbo, as witnesses, 
support and ampllô' tbe averments of tbe answers. 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 
For opinion below, see 123 Fed. 340. 

Moses Weinman, for appellant. 
Frank Bergen, for appellees. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges, 

GRAY, Circuit Judge. The complainant in this case, a résident of 
the State of New York, filed his bill of complaint in the Circuit Court of 
the United States for the District of New Jersey, as trustée in bank- 
ruptcy in the matter of Frederick Grant, Charles F. Grant and John K. 
Van Sickle, individually and as members' of the firm of Grant Bros., 
bankrupts, against the défendants, ail of whom were citizens of the state 
of New Jersey. 

After alleging the adjudication in March, 1901, of the bankruptcy 
of Van Sickle, individually and as a member of the firm of Grant 
Bros., and the appointraent in April, 1901, of the complainant as 
trustée, the bill goes on to allège that, under and by virtue of the will 
of Maria S. Van Sickle, John K. Van Sickle beeame seised and pos- 
sessed of a certain house and lot in the city of Newark, of the fair and 
reasonable value of upwards of $40,000; that the said Van Sickle, in 
1900, beeame largely indebted to various persons, both individually 
and as a member of the firm of Grant Bros., and beeame insolvent, and 
that "on or about the ist day of August, 1900, he was liable to varions 
creditors in an amount exceeding in the aggregate $300,000" ; that 
"on or about the loth day of August, 1900, the défendant, John K. 
Van Sickle, as devisee under the last will and testament of the afore- 
said Maria S. Van Sickle, by an instrument in writing dated on that 
day, in which the défendant, Irène A. Van Sickle, the wife of the de- 
fendant John K. Van Sickle, joined, pretended to convey the premises 
hereinbefore described to the défendant George H. Kline, which con- 
veyance was recorded in the office of the register of the county of Es- 
sex, State of New Jersey; * * * that said conveyance to the de- 
fendant George H. Kline, was made by the défendant John K. Van 
Sickle, as security for an alleged indebtedness of $40,000 and interest 
on said sum from June 8, 1900, being the amount of a certain prom- 
issory note alleged to hâve been made by the défendant, John K. Van 
Sickle, and which was alleged to hâve been due on said date." 

The bill further allèges that said instrument in writing, referred 
to as "Exhibit B," "was made, executed and delivered by the défend- 
ants, John K. Van Sickle and Irène A. Van Sickle, his wife, to the 
défendant, George H. KUne, fraudulently, without any considération, 
and with intent to hinder, delay and defraud his creditors, and in 
contemplation of insolvency, and with the further intention of creat- 
ing a préférence of an alleged indebtedness in favor of the défendant, 
George H. Kline; that said instrument was accepted, received and 
recorded by the défendant, George H. Kline, fraudulently, without the 
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payment of any considération therefor, and with the knowledge on his 
part that the said John K. Van Sickle made said conveyance with the 
intent to hinder, delay and defraud his creditors" ; and that after such 
conveyance, the remaining property of the défendant, John K. Van 
Sickle, was not sufficient to pay his debts, and the scheduled assets in 
bankruptcy were not worth, and would not realize, a sum exceeding 
one thousand dollars, which was wholly inadéquate and insufficient to 
pay the claims of the creditors of the said bankrupt, and that "said 
creditors and the trustée herein hâve no adéquate remedy at law to 
reach the real estate transferred as aforesaid." 

The bill then allèges that the purported conveyance of the said real 
estate by the said Van Sickle to the said Kline, i3y reason of the mat- 
ters thereinbefore set forth, is wholly void, and is of no force and 
effect whatever, the same having been made with the sole intent of 
hindering, delaying and defrauding the creditors of the said Van 
Sickle. The complainant, tfierefore, prays that the said transfer and 
conveyance be declared fraudulent and void; that the said Kline be 
enjoined and restrained from disposing thereof, and be decreed to 
convey and transfer the same to the complainant, as trustée in bank- 
ruptcy of the said Jolm K. Van Sickle, bankrupt, and "to exécute and 
deliver a discharge of the said instrument, appearing on its face to 
be a deed, but which is in reality a mortgage." The bill concludes by 
asking for a subpœna, directed to the défendants, and commanding 
them and each of them to appear and answer to the bill of com- 
plaint, without either demanding or waiving that said answer should 
be under oath. 

The answer of the défendants admits the making of the will by 
Maria S. Van Sickle, her death, the probate of the will, the devise 
contained therein to John K. Van Sickle of the said house and lot, 
and that a true copy thereof is exhibited in the bill of complaint. 
But the défendants deny that Van Sickle ever entered into possession, 
save as executor of the said will, and allèges that the estate is still 
unsettled, and that three legacies mentioned in the will are still un- 
paid, and are charges upon said real estate, and that the expenses of 
litigation over the validity of said will, amounting to several thousand 
dollars, are chargeable thcreto, making an incumbrance of about $io,- 
ooo. Défendants further answering deny that the said John K. Van 
Sickle became largely indebted to various persons, either individually 
or as a raember of the firm of Grant Bros., or that he became insol- 
vent, as alleged in said bill of complaint. The défendants then state 
in their answer, and in their testimony, as witnesses called on behalf 
of complainant, that for 19 years prior to the ist of January, 1897, 
Van Sickle was employed as a clerk by the firm of Grant Bros., brok- 
ers, in the city of New York. In the year 1896, Van Sickle received 
a salary of $2,400, and in the month of December of that year, he 
entered into an agreement, whereby he became entitled to draw $3,000 
a year from the firm and 10 per cent, of the profits ; that in November, 
1900, the firm made an assignment, and in the December foUowing, 
a pétition was filed in the District Court of the United States for the 
Southern District of New York, by creditors of the firm, for the pur- 
pose of having the firm and its members adjudged bankrupt, and on the 
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i8tb of Marchi, 1901, they were so adjudged. In thèse bankruptcy 

proceedings, it was held that Van Sickle, by reason of the agreement 
made in December, 1896, had become legally a member of the firra, 
and consequently liable for its debts, aggregating several hundred 
thousand dollars, Van Sickle having contended that the légal meaning 
of the agreement did not make him a member of the firm. 

After averring that the firm of Grant Bros, is indebted to Van 
Sickle in a large sum of money, for securities belonging to him and 
loaned said firm, as also for his 10 per cent, of the profits earned since 
January, 1897, and that a proper accounting will show that he is not 
indebted to said firm, or to any créditer of said firm, and that he 
was not indebted on his individual account to an extent that ren- 
dered him insolvent in the month of August, 1900, défendants admit 
in their answer the conveyance by Van Sickle and Irène A. Van Sickle, 
his wife, of the house and lot in Newark to George H. Kline, the other 
défendant, "to secure the payment of the sum of $40,000 and interest 
upon the same from the 8th day of June, 1900, being the amount of 
a certain promissory note given by John K. Van Sickle to said George 
H. Kline." "Défendants further answering say that during several 
years prior to the month of August, nineteen hundred, the said George 
H. Kline had loaned from time to time to said John K. Van Sickle 
various sums of money, so that on the a/th day of March, 1901, there 
became and was due from the said John K. Van Sickle to the said 
George H. Kline for said loans and interest thereon the sum of seven- 
teen thousand five hundred and seventeen dollars and twenty-two 
cents, and that the promissory note referred to in said conveyance 
and the said conveyance were made, executed and delivered to the 
said George H. Kline to secure the amount of said loans and interest, 
and also upon the understanding and agreement between them that 
the différence between the amount of said note and the amount due 
from John K. Van Sickle to George H. Kline should be raised and 
used by the said John K. Van Sickle for the purpose of entering into 
business on his own account, but they were unable to procure a loan 
of such différence prior to the failure of the firm of Grant Bros., 
which occurred in November, nineteen hundred, and the subséquent 
proceedings in bankruptcy referred to in the bill of complaint." 
The ninth paragraph of said answer is as f ollows : 
"Thèse défendants further answering deny that said instrument In writlng 
annexed to the bill and marked 'Bxhibit E' was made, executed and delivered 
by the défendants, or any of them, to George H. Kline fraudulently without 
any considération and wlth intent to hiader, delay or defraud the creditors 
of the said John K. Van Sickle, or any of them, and In contemplation of In- 
solvency and wlth the Intention o£ creating a préférence In favor of this 
défendant, George H. Kline, and they further deny that said instrument was 
accepted, recelved and recorded by the défendant, George H. Kline, fraudu- 
lently without the payment of any considération therefor, and wlth the knowl- 
edge on his part that thls défendant, Joim K. Van Sickle, made said convey- 
ance with Intent to hinder, delay or defraud his creditors, or any of them, 
and they further deny that after said conveyance and transfer the remainlng 
property of the défendant, John K. Van Sickle, was Insufflcient to pay ail his 
lawful debts." 

Défendants deny that said Kline has practically no other property 
than that which he holds under said conveyance, and that creditors of 
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the pstate of Grant Bros., and of the individual members of said firm, 
will suffer great loss or damage unless Kline is enjoined as prayed for 
in the bill. They also "deny ail manner of unlawful combinations and 
confederacy wherewith they are by said bill charged." The answer is 
sworn to in the usual form by ail the défendants. 

The complainant ofïered in évidence a copy of the will of Maria S. 
Van Sickle and of the deed, or agreement in the nature of a mortgage, 
in which Van Sickle conveyed the house and lot devised to him by 
Maria S. Van Sickle to George H. Kline. This deed states that the 
said Van Sickle is the executor of the testator, and that the devise to 
him and his conveyance to Kline are subject to the lien of certain 
legacies, amounting to upwards of $5,000, and also that the conveyance 
is subject to the payment out of the proceeds of sale of this land of 
ail légal costs and expenses, counsel fées, allowances, etc., growing 
out of the litigation over the will of the said Maria S. Van Sickle, then 
pending in the prérogative court of New Jersey. There is then the 
following récital and stipulation : 

"This conveyance Is also made on the express understandlng that the 
grantee is to recognize the légal rights of Franklin J. Wood, of Newark, N. J., 
who made a contract in writing for the purchase of thèse lands with said 
Maria S. Van Sickle in her lifetime and which contract the grantee hereby 
agrées to carry out when ordered to do so by said John K. Van Sickle, ex- 
ecutor. 

"It is hereby understood that the party of the second fart holds this land 
as security and shall not mortgage or dispose of the same until ail of the pro- 
visions of said vi'ill and the other matters above referred to are carried out 
and fulfilled." 

The only witnesses called by complainant were the two défendants, 
John K. Van Sickle and George H. Kline, and one Franklin, a clerk 
in a bank, whose testimony was entirely immaterial. Both the défend- 
ants corroborated the statements of the answer, and a searching in- 
terrogation, in the nature of a cross-examination by complainant's 
counsel, failed to elicit anything which seemed to the court below es- 
sentially or necessarily contradictory thereto, or which supported to its 
satisfaction the allégations of fraud contained in the bill of com- 
plaint, so as to overcome the force and effect of the answer of de- 
fendants under oath denying such allégations. A careful examination 
of the record convinces us that the court was right in its conclusion. 

As already stated, the only material witnesses called by the com- 
plainant were the défendants, Van Sickle and Kline, 'who, in addition 
to the gênerai statements and déniais of their answer, explained more 
at length the transactions between them, which resulted in the convey- 
ance of August 10, 1900, and as to which the question, whether it was 
fraudulent and void against creditors, is the single question raised by 
the many assignments of error in this case. From this testimony, it 
appears that Van Sickle was a son-in-law of Kline, having married 
Kline's daughter in 1883; that as early as 1888 or 1889, Kline began 
to make advances of money to Van Sickle, the first advance being for 
the sum of $r,ooo; that it was the habit of Van Sickle and Kline at 
intervais to figure up the amount due from Van Sickle to Kline, 
whereupon the former would give a note for the amount ascertained ; 
that between the times when the notes were given, memoranda of the 
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advances made were kept by both, and destroyed upon the making of 
a new note. The last note showing the amount due frora Van Sickle 
to Kline was made on the ist day of August, 1897, for the sum of 
$12,310.00. That note, and debts incurred by Van Sickle to Kline 
subséquent to its date, and interest thereon, constituted the actual 
debt of $17,517.22, which existed at the tirae wlien the conveyance 
was made. The note was produced at the hearing by KUne. He 
testified that it had been canceled, by tearing ofï the signature of 
Van Sickle, who left it at Kline's desïc at the time when the note of 
$40,000, the nominal considération for the conveyance in question, 
was given. There was an attempt by coraplainant's counsel to impeach 
the genuineness and bona fides of the note for $12,310, given in 
August, 1897, and for that purpose, Franklin, the only other witness 
besides the défendants, who' was called by complainant, and who was 
a clerk in the bank where it was made payable, was asked whether 
the blank form upon which the note was written was one in use at the 
bank at the time the note bore date. He answered that it was. The 
testimony of the défendants themselves, as to the particulars of thèse 
varions advances by Kline to his son-in-law, and the circumstances 
attending them, relied upon by complainant for this purpose, sufHce 
at best to raise only a suspicion of falsehood, but fall far short of 
what is required in ail judicial tribunals where fraud is sought to be 
proved. The explanation given by the two défendants, of the trans- 
action by which a note for $40,000 was given in April, when only 
$17,517.22 was actually due, and the conveyance of the house and lot 
in August to secure the sarae, is that Van Sickle, during the spring 
and summer of 1900, was désirons of leaving the firm of Grant Bros, 
and wished to raise money with which to start in business for himself. 
The testimony of both Kline and Van Sickle is to the efïect that it was 
thought by both of them, first, that the note for $40,000 might be 
used by Kline to both secure Van Sickle's indebtedness to him, and 
also to raise $20,000 or thereabouts, to be handed over to Van Sickle 
for the purpose above indicated, and that to increase the chances of 
accomplishing this purpose, the deed of August 10, 1900, was made. 
It certainly seems now to hâve been an oversanguine expectation on 
their part, that this purpose could hâve been accomplished upon the 
basis of a title so imperfect and restricted as that conveyed to Kline 
by Van Sickle, but, in the light of this testimony, we cannot concède 
that this deed on its face is a fraud on creditors, apart from any other 
évidence (of which there is an entire failure) showing such intent. 
Both défendants, in their answer and testimony, absolutely deny any 
such intent, déclare positively that Van Sickle had no individual cred- 
itors that he was not able to pay in fuU ; moreover, that he honestly 
rested in the belief that he was not legally a raember of the firm of 
Grant Bros., and so not responsible for partnership debts, because un- 
der the law of the state of New Jersey, as laid down by its Suprême 
Court, he was not, under the facts recited, such partner, and that as 
Kline was an individual creditor of Van Sickle, he was entitled to pay- 
ment in full in préférence to partnership creditors, even should Van 
Sickle be a partner of the firm of Grant Bros. There is no testimony 
to contradict that of thèse two witnesses called by the complainant 
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himself, or to show any intention on the part of Van Sickie to de- 
prive his creditors of what might be realized out of the real estate con- 
veyed, over and above the debt due to KHne. There is no proof 
that Van Sickie, apart from partnership liabihty, was individually in- 
solvent, and no presumption, therefore, that the deed in question was 
intended to delay, hinder, or defraud creditors. Van Sickle's dis- 
avowal of any fraudulent intent or design, is supported by the fact 
that, in the schedule of debts furnished by him in the bankruptcy pro- 
ceedings, he has stated the debt due Kline to be $17,517.22, an amount 
not successfully disputed as being justly due. 

It was further contended that if, aside from the provisions of the 
bankruptcy act, the deed was not void as an attempt to hinder, delay 
and defraud the creditors of the grantor, its delivery was an unlawful 
attempt by a bankrupt to create a préférence, it having been made 
within four months before the filing of the pétition by an insolvent 
debtor to a créditer who had reasonable cause to believe that the 
debtor was insolvent, and is therefore void under section 67c of the 
bankrupt act (Act July i, 1898, c. 541, 30 Stat. 564 [U. S. Comp. St. 
1901, p. 3449]). Regarding this conveyance to Kline as a mortgage, 
and not an out and out conveyance, still, from what we hâve already 
said of the facts as disclosed by the record, it is apparent, that no 
sufficient évidence has been offered by complainant that Kline, as 
grantee under the deed, had reasonable cause to believe that Van 
Sickie was insolvent and in contemplation of bankruptcy, to overcome 
the déniai of such belief contained in the answer and testimony of 
both défendants. 

But it is further contended that the said deed is void under section 
67e of the bankrupt act (Act July i, 1898, c. 541, 30 Stat. 564 [U. 
S. Comp. St. 1901, p. 3449]), which makes void, as against creditors, 
ail conveyances for property by a person adjudged a bankrupt, within 
four months prior to the filing of the pétition, with the intent and 
purpose on his part to hinder, delay or defraud his creditors. We 
hâve already shown that there is no évidence of such intent or pur- 
pose adduced by complainant sufficient to overcome the answer and 
testimony of the défendants. The complainant, after assuming the 
intent and purpose of Van Sickie to "hinder, delay or defraud his 
creditors," contends that under this paragraph of section 67, neither 
the insolvency of the grantor nor knowledge on the part of the 
grantee, of the fraudulent purpose, is requisite. But even with this 
assumption, the language of section 67e does not support complain- 
ant's contention. It is as foUows : 

"That ail conveyances * * * by a person adjudged a bankrupt • • « 
within four months prior to the filing of the pétition, with the iutent and pur- 
pose on his part to hinder, delay or defraud his creditors, * • * shall be 
null and void as against the creditors of such debtor, except as to purchaser» 
in gooA faith and far a présent fair considération." 

The words we hâve italicized, we think négative the contention of 
complainant, that the conveyances described in this paragraph of sec- 
tion 67 are made void, irrespective of knowledge and participation in 
the alleged fraud by the grantee. But, as we hâve already said, no 
intent to hinder or delay having been shown by the grantor, discus- 
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sion of the question whether knowledge on the part of the grantee is 
required, in order to vacate the conveyance, is unnecessary. 

But we must not allow to pass without further comment, the fact 
that the only witnesses called by complainant, to support the alléga- 
tions of his bill, were the two défendants, Van Sickle and Kline, whose 
answer under oath was supported and amplified by their testimony. 
As already noted, the bill neither demands nor waives an answer 
under oath, so that "the answers of the défendants being directly re- 
Eponsive to the bill are évidence in their behalf." Dravo v. Fabel, 132 
U. S. 489, 10 Sup. Ct. 171, 33 L. Ed. 421 ; 41 Eq. Rule, as amended. 

In Conly v. Nailor, 118 U. S. 127, 6 Sup. Ct. looi, 30 L. Ed. 112, 
a bill in equity had been flled to set aside deeds made by appellee to 
appellant. The bill alleged three grounds for setting aside the bill: 
(i) That the grantor was "demented and insane" and incapable of 
iTiaking the deeds; (2) the immorality of the considération for said 
deeds; (3) that the deeds had been procured by fraud and undue 
influence of défendant over the grantor. The court say: 

"The bill neither required nor waived an answer under oath, but the 
défendant answered under oath, traversing ail the averments of the bill, upon 
whieh the prayer for relief was based. * * * The answer, though not 
called for under oath, Is évidence on behalf of the défendant. For, If a 
plalntifiC In equity is unwllllng that the answer should be évidence against 
him, he must expressly waive the oath of the défendant In his bill. See 
amendment to 41 Equity Rule. If he fail to do this, the answer must be 
given under oath and is évidence. Thls branch, therefore, of the plalntiff's 
case breaks down, because ail the testimony in the record upon the question 
of considération is against the averment of the bill." 

In Monroe Cattle Co. v. Becker, 147 TJ. S. 47, 13 Sup. Ct. 217, 37 
L. Ed. 72, there was a bill in equity filed in the court below for the 
cancellation and annulment of certain patents for school lands, issued 
to the défendant, Becker, on the ground of illegality and fraud charged 
against one Rhomberg, who made application for the purchase of thèse 
lands for and in the name of the défendant. In the course of its opin- 
ion, delivered by Mr. Justice Brown, the court says; "An answer un- 
der oath being required, the défendant denied the fraudulent purposes 
and designs charged against Rhomberg in the bill, and, in his testi- 
mony, Rhomberg swore" to certain things tending to exonerate him 
from the charge of fraud. "In short, that the applications were made 
bona fide for the benefit of the applicants, and that he had no personal 
interest in any of them. As there was no testimony contradictory to 
this, Rhomberg being the only witness examined on this subject, the 
charges of fraud must be regarded as not sustained if, indeed, the an- 
swer be not sufficient for that purpose without other testimony." 
The ordinary and well-settled rule of equity pleading and practice is 
that, where a bill of complaint fails to waive an answer under oath, 
and the défendant answering under oath dénies positively and in di- 
rect terms the averments of the bill on which the equity of complain- 
ant's case rests and the prayers for relief are founded, the answer can 
be overcome only by the testimony of at least two witnesses or of one 
witness with corroborating circumstances. While there may be ex- 
ceptions to the literal requirements of this rule, the présent case is not 
within them. Not only has the sworn answer of the défendants de- 
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nied the allégations and charges which constitute the gravamen of the 
bill, but the testimony of the défendants, when called as witnesses by 
the complainant, has emphasized this déniai and presented explana- 
tions of facts and conduct which must be accepted by complainant as 
true ; and so considered, they are exculpatory of the charges of fraud 
made by complainant in his bill. The rule that a party cannot impeach 
the testimony of his own witnesses, is of gênerai application, and rests 
upon fundamental requirements in the orderly administration of jus- 
tice. This rule, too, has well defined exceptions and modifications, 
none of which apply to the case in hand. That the witness is the op- 
posite party in the suit, to the party calling him, is no exception to this 
rule, and no reason is presented in this case why the estoppel of the 
rule should not be imposed upon the complainant belovv. 

In Dravo v. Fabel, supra, the Suprême Court, directly after the 
passages quoted in regard to the effect to be given to the answers of 
the défendants, say: 

"Besides, the dépositions upon which the plaintiffs mnst rely to sustain the 
charge of fraud are those of the principal défendants, John Dippold and Philip 
Fabel. Thèse dépositions were taken and read by the plaintiffs. It is true 
they were taken 'as under cross-examination,' pursuant to a statute of Penn- 
sylvania, which déclares that 'a party to the record of any civil proceeding 
in law or equity, or a person for whose immédiate benefit such proceeding is 
prosecuted or defended, may be examined as if under cross-examination, at 
the instance of the adverse party, or any of them, and for that purpose may 
be compelled, in the same manner, and subject to the same rules for examina- 
tion as any other witness, to testify ; but the party calling for such examina- 
tion shall not be concluded thereby, but may rebut It by counter-testimony.' 
1 Brightly's Purdon's Digest, 728. But that statute has no application to 
suits in equity in the courts of the United States. The act of Congress 
providing that the practice, pleadings, forms and modes of proceedings in 
civil causes in the courts of the United States shall conform, as near as may 
be, to the practice, pleadings, forms and modes of proceedings existing at the 
tlme in like causes in the courts of record of the state, expressly excepts equity 
and admiralty causes. Act June 1, 1872, 17 Stat. 197, c. 255, § 5; Rev. St. 
§■ 914 [U. S. Conip. St. 1901, p. 684]. So that, when the plaintiffs used the 
dépositions of Dippold and Fabel, taken 'as under cross-examination,' they 
made those parties their own witnesses. While the plaintiffs were not con- 
cluded by their évidence, and might show they were mistaken, It could not be 
properly contended by the plaintiffs that they were unworthy of crédit" 

The court below has said: 

"There is nothing in the évidence which justifies the court In flnding that 
the transaction" (between Van Sickle and Kline) "was fraudulent. 'Fraud 
is not to be lightly imputed. The law never présumes it. It devolves on him 
who allèges fraud to show the same by satisfactory proof." 

After a careful review of ail the circumstances disclosed by the rec- 
ord, we do not feel justified in disturbing the conclusion reached by 
the court below, and its decree is affirmed. 
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FRBDRICK MFG. CO. v. DBVLIN et al. 

(Circuit Court of Appeals, TMrd Circuit. February 1, 1904.) 

No. 32. 

1. Sales— Contract—Bkeach— Materials— QuAT/iTT— Evidence. 

Where, In an action for the prlce o£ bicycle handle bar stems, défend- 
ant contended that thê stems furnished were malléable iron, and not 
Steel, as ordered, and an expert testifled that he could not say of bis own 
knowledge that a particular test referred to was made from bormgs taken 
from articles submltted to him by the plaintlŒs, a question as to what 
he would call certain materlal subjected to such test and retuïning cer- 
tain results was properly ref used. 

2. Samb— Review— Pbbjudice. 

Where a wltness answered a question, to which an objection had been 
sustained, favorably to défendant, and no motion M'as made to strlbe the 
answer out, the ruling will not be reTiewed on defendant's appeal. 

8. Samb— Indeeiniteness. 

A question put to a witness, "What did you do?" wlthout calling the 
witness' attention to the subject of the Inquii-y, was objectionable as 
Indeflnlte and unsoggestive. 

i, Same. 

Where, in an action for the prlce of goods sold, a question asked of a 
witness, on redirect examinatlon, as to the tlme when défendants fxrst 
began to send out stems made from castings furnished by the plaintlffs, 
was properly excluded as répétition, error could not be predicated on such 
exclusion on the ground that it was expected to be proved by the ques- 
tion that the stems which had been so referred to were not défendants' 
stems, which was not supported by the record. 

B. Same— Questions— Answebs—Respostsiveness. 

Where a nonresponsive answer was given to a question objected to, 
and the court was not asked to strlke the answer, the objection to the 
question cannot be revlewed on appeal. 

6. Same— Witnesses— Experts. 

Where, in an action for the prlce of castings, the issue was not alone 
whether the castings were steel or malléable iron, but whether they were 
not also structurally Imperfect, an expert witness was compétent to give 
hls opinion as to whether breakages for which défendants claimed dam- 
ages mlght be due to the inexpedient use of castings Instead of forgings, 
and not to inhérent defects in the materlal used. 

7. Same— CouNTEiici-Ai,M— Tools. 

Where, in an action for the price of goods sold, défendants counter- 
clalmed for the prlce of new tools requlred to be purchased by reason of 
alleged defects in the stems furnished, but there was no proof that the 
tools could not be used for any other purpose, défendants were not en- 
tltled to recover the cost of such tools. 

8. Same— Statotes— Notice. 

Under Prac. Act N. J. § 129 (2 Gen. St. p. 2555), requiring that, where 
' damages are pleaded in recoupment, notice of the partlculars of such dé- 
fense shall be attached to the plea and filed therewith, the défendants were 
not entitled to recoup damages for the purchase of tools, made necessary 
by alleged defects in the materials purchased, In an action for the priée 
thereof, where no notice of such défense had been given. 

9. Same- CoNTEACT of Sale- Oonstruction— Wabkanty. 

Where a buyer ordered 100,000 bicycle handle bar stem castings, as per 
sample submltted, to be made of the best grade of steel sultable for the 
purpose, and the seller agreed to furnish "100,000 handle bar stem castings 
to be made of steel," the seller only warranted that the character of the 
métal used should be steel, and not that it should be of the best grade or 
euitable for the purpose Intended, 
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10. Same. 

"Where plalntlffs, who were not manufacturers of bicycle applîances, 
but simply manufactured steel and Iron castings, agreed to furnish de- 
fendants handle bar stem castings, as per sample, to be made of the beat 
grade of steel suitable for the purpose, plaintifCs were not bound to ex- 
ercise Judgment in selecting such a grade of steel as in tboir opinion 
would be suitable, nor did they guaranty that steel of any grade would 
answer tbe purpose intended. 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

Edward Stetson Griffing, for plaintiffs in error. 
Edward C. Perkins, for défendants in error. 

Before ACHESON and DALLAS, Circuit Judges, and ARCH- 
BALD, District Judge. 

ARCHBALD, District Judge. The plaintiffs sued in the court be- 
low for the price of certain steel castings furnished the défendants for 
the stems of bicycle handle bars. Two shipments were received and 
paid for, but the third was refused, on the ground that the accepted 
order, on which they were to be supphed, called for "the' best grade 
of steel suitable for the purpose," while those furnished were not steel 
at ail, but malléable iron, and were so defective, in addition, by rea- 
son of blowholes, as to be practically worthless. Suit having been 
brought, the défendants denied liability on thèse grounds, and also 
set up a claim for loss by the breakage of stems, by reason of their 
inferior and defective character and condition. The verdict of the 
jury favored the plaintiffs, and the court, on application, refused to 
disturb it. Much of the argument urged upon us hère would be ap- 
propriate on the considération of a rule for a new trial, but it has no 
place in this court, where we can only review and correct the errors, if 
any, committed by the trial judge in the course of the proceedings. 

The assignments of error are numerous, but there are only a few 
that need to be noticed. The first is addressed to the refusai of the 
court to allow the following question to be put on cross-examination 
to Dr. Waller, an expert witness produced by the plaintiffs: "Suppose 
you had taken no physical tests and had a chemical test, showing 
that the combined carbon was .14, the graphitic carbon was .85, the 
phosphorus was .165, sulphur .035, and silicon .604; what material 
would you call it — steel or malléable iron?" Objection was made to 
this as not being the resuit of any of the analyses shown, and the 
court siistained it, saying: "You cannot use this test of November as 
a test made by the witness, when the witness says he does not consider 
that he can identify the material tested." To confirm this ruling the 
trial judge turned to the witness, and asked: "Can you say upon your 
own knowledge that the test of November was made from borings 
taken from articles submitted to you by the plaintiffs?" to which the 
witness replied, "I cannot." Not content with this resuit, and stili 
seeking to maintain his position, counsel for défendants then asked : 
"Doctor, assuming that borings from this pièce of métal, which was 
sent you by the plaintiffs in November, 1901, had been tested, and 
had shown, upon examination, that the combined carbon was .14 
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of one per cent.; graphite .85 of one per cent.; phosphorus .165 of 
one per cent. ; sulphur .035 of one per cent. ; and silicon .604 of one 
per cent. ; what métal would you say it was — steel or malléable iron ?" 
This was practically a répétition of that which had just been rejected, 
and could not be expected to receive any better treatment. It was not 
a hypothetical question put to the witness as an expert (to which the 
court had intimated that counsel was entitled), because it assumed, as 
before, the identity of the borings, which, in the opinion of the 
court, had not been satisfactorily established. It is true, with regard 
to both thèse questions, that an analysis, of the character mentioned, 
of borings which had been submitted to the witness, had been drawn 
out without objection by défendants' counsel on cross-examination ; 
but while this may, to a certain extent, hâve put it in évidence, when 
its competency was challenged, as it was, for the purpose proposed, it 
could not be made use of in that way while the identity of thatto 
which it related was in question. Issue will probably be taken with 
the suggestion that there was any doubt as to the identity of the 
material referred to, in view of the évidence on the subject to which 
our attention is called in the brief of counsel. But even if it be as- 
sumed that this évidence is before us, which we very much question, 
vve must rely on the judgment of the trial judge with regard to it, 
rather than our own déduction from the références given us, which 
are not altogether clear, and about which we might easily be mis- 
taken. !■ 

James R. Chisolm, a witness for the défendants, on redirect exam- 
ination, was asked the question : "While you were selling handle bars 
for the Fredrick Manufacturing Company [défendants], made of steel 
forging stems, prior to placing this order, had you ever heard of a 
stem breaking?" This was objected to, and the court held it in- 
compétent; but the witness, without regard to the ruling, answered, 
"I had not." The jury must hâve heard this, and, as there was no 
motion to strike it out or hâve them disregard it, the inquiry whether 
the court was right or wrong, in holding as it did, is of no practical 
conséquence. 

The question put to the witness Stoughton, "What did you do?" 
is so indefinite and unsuggestive that we are not prepared to say the 
court was in error in rejecting it. Standing by itself, as it does, with 
no enlightening context, it is meaningless; and it is not to be judged 
by what is now sought to be imported into it, which, if that were 
permitted, might be anything that the ingenuity of counsel could ad- 
vance. Had a concrète question been asked, inquiring of the witness 
what he had done in the way of testing the fractured pièces of cast- 
ings sent him, it would be différent; and, except as it had already 
been gone into in his prior examination, we hâve no idea that the 
îearned trial judge would hâve excluded it. But it is to be remem- 
bered that this was a matter on redirect examination, where only that 
was admissible which had not before been touched upon. The court 
is not to be convicted of error at that stage, unless it clearly appears 
that something both new and material was shut out. 

No bill was sealed to the rejection of the question put to Craig; 
but passing that by, we fail to see how the défendants were injured. 
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This aiso was on redirect examination, and simply inquired as to the 
time when the défendants first began to send out stems made from 
castings furnished by the plaintiffs. But according to the testimony 
to which we hâve been freely referred in other matters— if we are 
permitted to examine it — the witness on cross-examination had al- 
ready declared that they began to sell them in November, 1899, and 
continued to do so up to April, 1900. The question, therefore, was 
répétition. The suggestion now that it was expected to prove by it 
that the stems which had been so testified to were not Devlin stems 
has nothing in the record to sustain it. If it was in the mind of coun- 
sel it was not disclosed, and we cannot be expected to reverse on any 
such supposititious purpose. 

The witness Souther was asked as an expert : "Assuming a bicycle 
stem to be made of the best grade of steel castings suitable for the 
purpose, of the size, shape, and style of the pièce you hâve there, and 
to be finished in the manner shown in the other pièce which is in your 
hand, would that be safe against breaking when in use as part of a 
bicycle handle bar?" This was objected to by the défendants as in- 
compétent and irnmaterial, but the objection was overruled and the 
witness said : "I do not believe that can be answered — as to whether 
that would be safe — without qualifying it." He then went on to ex- 
plain that, in the early days of bicycle manufacturing, castings were 
used in certain places on them, but, not proving satisfactory, forgings 
were substituted, and were continued in use until the priées of bicycles 
dropped, when manufacturers were forced back to castings for somct 
parts, but with their weight considerably added to and their dimen- 
sions changed. It will be seen from this that no direct answer was 
given to the question objected to, nor any opinion, such as was sought 
to be elicited by it, expressed. The witness merely gave a narrative 
of the respective use of castings and forgings, which, if not relevant, 
the court should hâve been asked to strike out. It could not be 
regarded as coming in in answer to the question, over the objection 
lodged to it, so as to be covered by the bill sealed. With the question 
one way and the answer another, each must be judged by itself, and 
error cannot be assigned to the allowance of the one, even if objection- 
able, when it brought out nothing to which it was directed. It is true 
that later on in the examination the question in a modified form was 
renewed and answered ; but, while the défendants again objected, no 
bill was sealed to its allowance, and we cannot regard the ruling on this 
question as brought within that which had gone before. But aside 
from thèse technicalities, why was not the question a proper one? 
The witness, as an expert, was compétent to give his opinion, which 
went to the point whether the breakages which the défendants set 
up might be due, not to inhérent defects, as contended by the défend- 
ants, but to the inexpedient use of castings instead of forgings, ma- 
chined down, as they were, in the process of finishing. The issue 
was not alone whether the castings were steel or malléable iron, but 
whether they were not also structurally imperfect, and the testimony 
was relevant as bearing upon this. 

In their thirteenth request the plaintiffs asked the court to charge 
that "the défendants are not entitled to damages on account of the 
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purchase of machînery or tools for use upon the goods furnished by 
plaintififs." To this the court acceded, instructing the jury that, in 
case they came to consider the recoupment of damages claimed by 
Ihe défendants, they were not to allow the item for new tools — some 
$700 — for the reason, first, that it was not afïirmatively shown that 
the tools could not be used for some other purpose, and, second and 
principally, because no notice of this item of claim was given by the 
défendants in their plea, as provided by the local statute. On both 
grounds this ruling must be sustained. In view of the express pro- 
visions of section 129 of the practice act of New Jersey (2 Gen. St. 
p. 2555), there is no room for the suggestion that particulars are 
only necessary where they are demanded. As said by Magie, ]., in 
Bozarth v. Dudley, 44 N. J. Law, 304, 43 Ara. Rep. 373 : "Recoup- 
ment is permitted solely by the statute, * * * and notice of the 
particulars of such a défense is required to be annexed to the plea 
and filed therewith." 

The plaintiffs, in their sixth point, requested instructions that they 
"did not warrant or agrée that the goods ordered would answer the 
purpose to which the défendants intended to put them." This was 
properly affirmed. The défendants ordered "100,000 handle bar stem 
castings, as per sample submitted, to be made of the best grade of 
Steel suitable for the purpose," and the acceptance of the plaintiffs was 
qualified: "100,000 handle bar stem castings to be made of steel." 
AU that they could be held to guaranty by this was that the character 
of the métal should be steel, and that the castings, as such, should not 
be defective. If the défendants were not satisfied with the mani- 
festly limited terras on which their order was taken, they should hâve 
called attention to it and endeavored to obtain better. Having sig- 
nified their assent to the acceptance by receiving and paying for the 
first two shipments under it, the contract stands as so made. But 
even if there was a complète and unqualified agreement to the order 
as given, we should hesitate to hold the plaintiffs responsible for any- 
thing more than the condition and grade of the material furnished. 
They were not manufacturers of bicycle appliances, as were the de- 
fendants, but simply of steel and iron castings, and we cannot see 
that they undertook or were called upon to exercise judgment in se- 
lecting such a grade of steel as in their opinion would be suitable, 
much less to gfuaranty that steel of any grade would answer the in^ 
tended purpose. The défendants claim that they were entitled to the 
best, excluding any discrétion, and it is one of their chief complaints 
that they did not get it. The case, in this aspect, falls within the doc- 
trine laid down in Seitz v. Refrigerating Company, 141 U. S. 510, 12 
Sup. Ct. 46, 35 L. Ed. 837, where it is held that "where a known, de- 
scribed, and defmite article is ordered of a manufacturer, although it 
is stated by the purchaser to be required for a particular purpose, 
still if the known, described, and definite thing be actually supplied, 
there is no warranty that it shall answer the particular purpose in- 
tended by the buyer." In either view of the extent of the plaintiffs' 
contract, there was no ground for complaint with the instruction 
given. 

The judgment is affirmed. 
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McQTJBEN et al. v. KONDELIN. 

(Circuit Court o£ Appeals, First CSIrcuit. December 4, 1903.) 

No. 489. 

1. TbiaI/— Instructions. 

An instruction to a Jury, requested by a défendant In such form that 
It does not raise a distinct proposition of law, but only groups togetiier a 
portion of the alleged facts essential to such an issue, is ordinarily In- 
sufflcient, if it raises a défense, and does not concern the propositions 
which the plaintiff is bound in the flrst place to maintain. 

In Error to the Circuit Court of the United States for the District of 

Massachusetts. 

Walter I. Badger and William H. Hitchcock, for plaintiffs in error. 
William A. Pew, Jr., for défendant in error, 

Before COLT and PUTNAM, Circuit Judges, and BROWN, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. This was an action for a personal in- 
jury to the plaintiiï below, at the time of the injury i8 years old. He 
is a Finn, unfamiliar with the English language. He was employed 
by the défendants below as a stonecutter's apprentice, and worked 
most of the time drilling and cutting stone near the derrick in ques- 
tion in this suit. On the day of the accident he was ordered by Mr. 
Gordon, one of the défendants, to operate the derrick with référence 
to a load of lumber which had just come into the quarry. A boy of 
Italian descent, younger than he, also unacquainted with the English 
language, was sent to assist him, and he had no other assistance. In 
operating the derrick he was injured. So far the facts are undis- 
puted. The plaintiflf's claim was that the défendants were négligent 
in not furnishing him proper assistance to operate the derrick; in 
other words, in sending only two boys for that purpose. Whether 
this was négligence was submitted to the jury. The verdict was for 
the plaintiiï below, and the défendants took out this writ of error. 

The first error assigned is that the court erred in refusing a direction 
to the jury to return a verdict for the défendants below on each of 
the several counts of the déclaration. This req.uires an examination 
of the proofs, which leaves entirely clear that the court did not err. 
To elaborate this conclusion would merely involve a discussion of 
évidence which would be of no advantage. Another assignment of 
error is that the court refused the following request of the défendants 
below for an instruction to the jury: 

"If the plaintiff, when at the derrick, told the Italian boy to let go, and be- 
eause of that the plaintiiï was injured, he is not entitled to reeover." 

This requested instruction, like too many submitted to courts at 
nisi prius asking peremptory instructions, does not state a rule of law. 
It merely groups together a portion of the facts claimed to hâve been 
proven, and it is too plain to need detailed explanation that it fails to 
combine enough to complète what was requisite for a légal proposition. 
Such requests are often inapplicable, because they leave no opportunity 
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for the jury to détermine the qualifying matters. The court instructed 
the jury generally with référence to the case, as to which no errors 
hâve been assigned. If it had failed to do so, it might be said that a 
reque^t, framed like this, called xts attention to a particular point 
which it should not hâve overlooked ; but, such not being the fact, this 
request must stand on the letter of what it contains, and follow the 
common fate of others of the same class. It should be observed that 
it bears upon the alleged contributory négligence of the plaintifï be- 
low, and, therefore, according to the practice in the Fédéral courts, 
it relates to a matter of défense. Consequently we are considering 
the form of a request which raises a distinctive défense, and not one 
which relates to one or more propositions which the plaintifï in an 
action is bound in the first place to maintain in order to entitle him 
to a verdict. Distinctions between the two classes of requests exist 
sufficiently for the présent case; beyond that we need not undertake 
to elaborate them. It is enough that the request as framed was im- 
perfect in substantial respects, and that there were no circumstances 
which required the court to reframe it. This observation with réf- 
érence to the fact that this request relates to a spécifie défense applies 
to ail the requests the considération of which follows. 

Défendants also assigned for error that the court refused to give a 
requested instruction as follows; 

"If the plalntiff found that the load was too heavy for hlm to handle with 
the derrick, It was bis duty to notify his employer who was giving him or- 
ders, and if he failed so to do he assumed the risk of lifting the load and low- 
ering it with the derrick, aud he cannot recover." 

This request is subject to the same criticisms as the one last cited. 
Ail the requests involved the questiap of contributory négligence, 
or of assumption of risk ; and the one Tast quoted not only failed with 
référence to the usual qualifying circumstances which should hâve 
been submitted to the jury in connection there with, but also with re- 
gard to an important fact peculiar to this suit, namely, that the em- 
ployer, who was one of the défendants, was on the ground, and knew 
ail the conditions, so that it was, perhaps, his duty to superintend the 
plaintifï below and his companion, rather than for them to notify 
him. Also, ail the requests overlook another fact involving a very 
important principle of law. 

The plaintiff below was, as we hâve said, a boy, although undoubt- 
edly a somewhat mature boy, and somewhat familiar with the nature 
of the particular work he was doing. As we hâve already stated, 
he had received orders to do the work. The law is justly tender to 
youths, considers their frailties, and, especially in this case, their 
natural disposition, unless obdurate, to obey without question orders 
received from their superiors. The rule is thoroughly stated in Beven 
on Négligence (sd Ed.), beginning at page 182, and again beginning 
at page 789. It is also recognized in a spécial manner in Railroad 
Company v. Fort, 17 Wall. 553, 21 L. Ed. 739, and in Union Pacific 
Railroad Company v. McDonald, 152 U. S. 262, 14 Sup. Ct. 619, 38 
L. Ed. 434. Beven says, at page 789: "We hâve considered so far 
the duty owing to servants who are adults. A différent and greater 
duty is owing by the master to young persons." Again, at page 192, 
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the author sums up the resuit of the cases to the effect that there is a 
"graduated scale." "If," he says, "the child can understand, it is for 
the jury to say, in the ascending scale of âge and imputability, whether 
any particular act which may be négligent, and would be looked at 
as négligent if done by an adult, is négligent." We hâve no occasion 
to define thèse rules accurately. It is enough to say that, with réf- 
érence to employment of persons known to the law as infants, the légal 
duties of omployers frequently run relatively with their duties accord- 
ing to the moral code, and to add that the case as now presented to us 
overlooks this phase. The requested instructions which we hâve 
quoted omit any référence to any of the peculiar circumstances thus 
developed. They were clearly insufficient to sustain exceptions. 

The only remaining assignment of error to which we need call 
especial attention cornes up as follows, it being noted that Mr. Badger 
was of counsel for the défendants below : 

"Mr. Badger. Now, If your honor please, I did not prépare a request stat- 
ing that if the plaintiff, this boy, atternpted to catch this handle, while it was 
whirling round, and he was injured in conséquence, he cannot recover, be- 
cause I assumed your honor would state that. 

"Aldrlch, J. I will state that. Of course, if he was careless in trylng to 
catch on to the handle of the derrick, and his injury resulted from a careless 
act in that way, he cannot recover. But on that question you havo a right 
to consider the eniergency, the rapidity of the movement, and the necessity 
of quick action— ail that sort of thing — consider the situation. If he acted 
carelessly in catching on to the crank, and was injured, of course he cannot 
recover; but if he acted, in view of the situation, with reasonable prudence, 
reasonable care, then he could recover, notwithstandiug it turned out to be a 
wrong thing to do. 

"Mr. Badger. May I hâve my exception saved to your refusai to grant my 
request there as I put it? 

"Aldrich, J. Yes." ^^ 

The court saw fit to allow the exception, and therefore the défend- 
ants below hâve a right to insist that we shall meet it. It will be noted 
that the request as made was refused, and that the exception is to that 
refusai, and not to the instructions given. Aside from the peculiar 
circumstance which, probably, the défendants' counsel had in mind, 
but which they did not call to the attention of the court, its refusai and 
the instruction given would probably hâve been correct. This request 
is subject to the same criticisms as the other requests which we hâve 
quoted. The défendants below call our attention to the peculiarity 
to which we refer by observing that the plaintifï below testified as fol- 
lows: 

"Q. You knew if you tried to grab that handle when it was flying around 
you would get hurt, didn't you? If he tried to catch the handle while it was 
flying around, he knew he would get hurt, didn't be? A. Tes ; be would know 
that." 

This testimony emphasizes, and perhaps makes clear, the propo- 
sition that the plaintifï below knew, and ought to hâve appreciated, 
the danger of seizing the handle when in motion, even if any proof was 
necessary therefor. It is also urged upon us that there was not the 
slightest évidence of any emergency, or of any other fact, which would 
hâve required the plaintifï below, in the exercise of proper care, to 
hâve put himself in such a position of danger. This is intended to 



OITT OF WACO V. BETAN, 79 

raeet what the learned judge said to the eiïect fhat the juty had a right 
to consider the emergency, and the necessity to quick action, in passing 
on the particular issue to which the request related. AU this, however, 
only illustrâtes the propriety of the position which we hâve taken in 
our observation that ail the requests quoted merely group together por- 
tions of the facts claimed to hâve been proved, without regard to raat- 
ters of a qualifying character. This is emphasized in this particular 
instance by the fact that the observations of the learned judge lead to 
the conclusion that he intended to give, and understood that he was 
giving, substantially the request of the défendants below. On finding 
that the judge had not so done, the défendants might hâve called his 
attention to the qualifying subject-matters. Then, if he had declined 
to modify his instructions, the case bef ore us would hâve taken on en- 
tirely différent characteristics. Under the circumstances, it would be 
especially unjust, both to the plaintiff below and to the tribunal which 
had the duty of trying this case to the jury, to give support to this al- 
leged error. 

The judgment of the Circuit Court is àffirmed, and the défendant in 
error will recover the costsof appeal. 



CITÏ OF WACO V. BRYAN. 

(Circuit Court of Appeals, Flfth Circuit January 26, 1904.) 

No. 1,282. 

1. Bankbuptct— CiTT Taxes— AtvLowakce. 

Under Banltr. Act July 1. 1898, c. 541, § 64a, 30 Stat. 563 [U. S. Comp. 
St. 1901, p. 3447], providing tliat the court shall order the trustée to pay 
ail taxes legally due and owing by the bankrupt to the munlçlpallty lu 
advance of the payment of dlvidends to creditors, etc., a city's claim 
against a bankrupt for taxes assessed against hlm is entitled to priority 
of payment by the trustée, though the property on which the taxes were 
levled never came into the hands of the trustée. 

S. Same— Lien. 

Where property on which taxes were assessed by a clty against a bank- 
rupt never came into the hands of the trustée, the clty is not entitled 
to a lien on the bankrupt's assets for the payment of such taxes. 

Shelby, Circuit Judge, dissentlng. 

Appeal from the District Court of the United States for the West- 
ern District of Texas. 

H. N. Atkinson and Eugène Williams, for appellant. 
T. F. Bryan, for appellee. 

Bef ore FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

FARDEE, Circuit Judge. The city of Waco, county of McLennan, 
State of Tejcas, in the bankruptcy of Bart Moore, made proof of a 
debt for $503.72, taxes levied and legally due and owing by said 
bankrupt to said city, and asked for priority of payment and récogni- 
tion of a lien. The référée rejected the demand on the ground that 
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the property on whïch the taxes werC levied never came into the hands 
of the trustée. On certificate, the judge of the District Court af- 
firmed this ruling, and ordered that "the claim of the city of Waco 
be, and it is hereby, denied, as to the right of priority of payment, 
or as to security on any property of the estate," and on this ruling the 
case is brought hère for review. 

It is not disputed by anything we find in the transcript that the 
said taxes are legally due and owing by the bankrupt to the city of 
Waco, irrespective of any Hen for taxes on the property assessed, and 
arising under the law of Texas. 

The case, then, cornes under the provisions of section 64a, Bankr. 
Lawr July I, 1898, c. 541, 30 Stat. 563 [U. S. Comp. St. 1901, p. 3447], 
as follows: 

"The court shall order the trustée to pay ail taxes legally due and owing 
by the bankrupt to the United States, state, county, district, or municipality 
in advance of the payment of dividends to creditors, and upon filing the re- 
ceipts of the proper public officers for such payment he shall be credited 
with the amount thereof, and in case any question arises as to the amount 
or legality of any such tax the same shall be heard and determined by the 
court." 

This section is perfectly plain, and seems to admit of very Httle, if 
any, construction. It is contended that it is inéquitable for the banl<- 
rupt's estate to be compelled to pay by priority taxes originally levied 
on property which does not come into the hands of the trustée. To 
this it is sufficient answer to say that the priority to be given pay- 
ment of daims against the bankrupt is within the control of the lavv- 
maker, and is absolutely fixed by the statute, and the rule therein de- 
clared cannot be varied to meet ideas of what equity and good con- 
science may require. From the foundation of the government, it has 
been the policy of the United States to exact priority in favor of the 
United States in ail cases of insolvency. This policy is declared in 
section 3466 of the Revised Statutes [U. S. Comp. St. 1901, p. 2314], 
as follows: 

"Priority Established. Whenever any person Indebted to the United States 
is insolvent, or whenever the estate of any deceased debtor, in the hands 
of the executors or administrators, Is insufflcient to pay ail the debts due 
from the deceased, the debts due to the United States shall bê first satisfied; 
and the priority hereby established shall extend as well to cases in which 
a debtor, not having sufficient property to pay ail his debts, makes a volun- 
tary assignment thereof, or in which the estate and effects of an abscondiug. 
concealed, or absent debtor are attached by process of law, as to cases in 
which an act of bankruptcy is committed." 

Under this statute there seems to be no case for the injection of 
equity, or the suggestion that, through pursuing some other party, 
and marshaling liens upon some outside estate, the United States' de- 
mands can be eventually satisfied. The sovereign cannot be hindered 
or embarrassed or postponed in the collection of his revenues. This 
policy was recognized in ail the bankruptcy lav^^s heretofore passed. 
Section 62 of the bankruptcy act of April 4, 1800, c. 19, 2 Stat. 36, 
provides that "nothing contained in this law shall in any manner af- 
fect the right of préférence to prior satisfaction of debts due the 
United States." Section 5 of the act of August 19, 1841, c. 9, 5 Stat. 
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444, gives prîority to the United States "for ail debts due by such 
bankrupt to the United States." Section 28 of the act of March 3, 
1867, c. 176, 14 Stat. 530, gives priority, first, "for the fées, costs and 
expenses of suit," etc.; second, "for ail debts due the United States 
and ail taxes and assessments under the laws thereof" ; third, "for ail 
debts due to the state in which the proceedings in bankruptcy are 
pending, and ail taxes and assessments made under the laws of such 
State." The présent bankruptcy law gives priority for ail taxes legal- 
ly due and owing by the bankrupt to the United States, the state, 
county, district, or municipality, in advance of the payment of divi- 
dends to creditors. In short, it puts taxes due the state, counties, 
and municipalities upon the same footing as taxes due the United 
States. On the plain construction of section 64a of the présent law, 
and particularly in the light of past législation on the subject, there is 
no room to hold that it makes any différence whatever, as to the 
right of priority, whether property on which taxes were assessed ever 
came into the hands of the trustée. The test is given in the statute : 
Are the taxes legally due and owing by the bankrupt to the United 
States, state, county, district, or municipality claiming the same? If 
yea, they are entitled to be paid in advance of the payment of dividends 
to creditors, for thus saith the law. 

As to the matter of a lien, which, it seems, was claimed by the city 
of Waco, the référée ruled correctly. If the property did not come into 
the hands of the trustée, the court can allow no lien on it. 

The judgment of the District Court is reversed, and the cause is 
remanded, with instructions to order the trustée to pay the taxes legally 
due and owing by the bankrupt to the city of Waco in advance of the 
payment of dividends to creditors. 

SHELBY, Circuit Judge (dissenting). I respectfuUy dissent from 
part of the opinion and judgment of the court. 

The city of Waco, a municipal corporation, proved a debt for 
$503.72 due to it against the bankrupt for taxes for the years 1897 
to 1902, inclusive. In the proof of the debt, it is shown that it is 
secured by "lien upon property, given by the city charter." It also ap- 
pears from the record that the larger part, if not the whole, of the 
taxes, is upon real estate situated in Waco, and that part of such real 
estate, on which $288.42 of the taxes in question was levied, "had, 
previous to the bankruptcy proceedings, been sold under exécution to 
the Waco Building Association." It is shown by the record that only 
a small portion of the property on which taxes were levied bas come 
into the hands of the trustée. The amount of the taxes on the prop- 
erty which came into his hands is about $40. The référée ordered that 
the trustée be authorized and required to pay this sum, and held that 
he should not pay the taxes on the property which did not come into 
the hands of the trustée. The district court afiirmed this order, and 
the case is brought hère on appeal. 

Section 64a of the bankruptcy law of 1898 (Act July i, 1898, 30 

Stat. 563, c. 541 [U. S. Comp. St. 1901, p. 3447]), which is copied in 

full in the opinion of the court in this case, provides that the "court 

shall order the trustée to pay ail taxes legally due and owing by the 

127 F.— 6 
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bankrupt * * * în advance of the payment of dividends to credit- 
ors." The fact that property on which the taxes were due did not corne 
into the hands of the trustée is of itself no sufficient reason for his re- 
fusing to pay the taxes on it due and owing by the bankrupt. I con- 
cur in the opinion of the majority in that conclusion. But the record 
shows other facts which doubtless influenced the learned trial judge 
in refusing to direct the trustée to pay ail the taxes claimed by the ap- 
pellant. 

It appears from the record that the payment by the trustée în bank- 
ruptcy of the $288.42 of the taxes will inure solely to the benefit of the 
Waco Building Association. That association, having bought certain 
real estate of the bankrupt at exécution sale before the proceedings 
in bankruptcy, will hâve to pay the taxes on the property bought by it, 
if they are not paid by some one else, or the property can be sold 
for their satisfaction. The association bought the property charged 
with the lien for thèse taxes, and it is to be presumed that the incum- 
brance lessened the amount for which it was sold. The appellant 
should be required to enforce its lien against this property, and in 
that way satisfy its claim for taxes thereon. If it failed to collect the 
taxes by the enforcement of its lien, they should be paid in full out of 
the assets in the hands of the trustée. But unless resort to them is 
necessary, the assets should not be taken out of the hands of the trus- 
tée, to the injury of the gênerai creditors, and paid out for the benefit 
of the Waco Building Association. 

The $288.42 being secured by lien on property to which the trustée 
for the gênerai creditors has no claim, and such property being held 
and owned by a building association which equitably owes the debt, 
justice and fair dealing require the appellant to exhaust its security 
before resorting to the assets in the hands of the trustée. But it is 
objected that this would be "the injection of equity" into the case. 
No one questions that the bankruptcy act itself must control in the 
distribution of the bankrupt's estate. But so far from ignoring equir 
table principles in the administration of the trust, its proper adminis- 
tration is essentially équitable ; the bankruptcy court, of course, fol- 
lowing the bankruptcy act, just as a court of equity follows the law. 
Judge Blatchford has truly said that in fact "a court of bankruptcy 
is a court of equity." In re Moller, 8 Ben. 526, Fed. Cas. No. 9,699. 

In Collier on Bankruptcy (4th Ed.) 459, the author gives his owrt 
view of the proper construction of the section of the bankruptcy act 
hère in question : 

"Constrned strictly, the words of this subseetion (section 64a) also lead to 
the resuit that taxes must be paid In any eyent. But it is thought— the mani- 
fest Intention of Congress being merely to insure payment — if the tax is by 
law made a lien or charge on the bankrupt's property, the same équitable 
principle which dénies to the individual ■R'hose debt is fuUy secured the right 
to share in the gênerai fund applles to the tax claimant. This is especially 
true when the payment would inure solely to the benefit of a secured creditor. 
Any other décision violâtes equity — indeed, often sanctions confiscation.'' 

It is true that the author says that the weight of authority "seems 
to sustain the harsher view." An examination, however, of the 
authorities which he cites, and of others, shows that what authority 
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there is on the subject sustains the équitable view whîch he bas ex- 
pressed in the text. 

Brandenburg, in his work on Bankruptcy (zd Ed.) 608, says : 

"A trustée sbould not pay taxes wlieii sueb payment would operate to the 
advantage of a thîrd party against another; tbey being, In any event, secure." 

Judge Townsend held in In re Veitch (D. C.) loi Fed. 251, that 
where real estate of a bankrupt was mortgaged, and also subject to a 
lien for taxes, and is sold to the mortgagee, the court will not order 
the taxes to he paid out of the funds of the estate, since such pay- 
ment would operate to the benefit of the mortgagee, in préjudice of 
the rights of gênerai creditors, and since the taxes are, in any event, 
secure. 

Judge Hanford held in In re Conheim, 100 Fed. 268, that the 
manifest intent of section 64a is that, while the estate is in the hands 
of the trustée, his custody of it shall not operate as a bar to the col- 
lection of the taxes which would be coUectible under the law, if the 
property had remained in the possession and control of the bankrupt 
himself. 

In In re Hollenfeltz (D. C.) 94 Fed. 629, a bank had bought the 
property on which taxes were due. It paid the taxes, and sought 
to be reimbursed. Judge Shiras said the presumption is that the 
amount paid by the bank at the sale was the sum the bank was will- 
ing to give for the property in its then condition; that is, subject 
to the lien of the unpaid taxes. In that case the bank paid the taxes, 
and sought reimbursement from rent received from the realty by 
the trustée. The court held that the bank took the property charged 
with the lien of the taxes, and should pay them, and could not be 
reimbursed out of the assets in the hands of the trustée. 

• In Foster v, Inglee, 13 Nat. Bankr. R. 239, Fed. Cas. No. 4,973, thé 
tax coUcctor made proof of taxes assessed on the real estate of the 
bankrupts prior to the commencement of the proceedings in bank- 
ruptcy. He asked for an order for their payment. The bankruptcy 
act of 1867 gave state taxes duly assessed a préférence over gênerai 
creditors. The court held that, where the land has been taken by 
creditors under attachments valid as against the assignées, it would 
be inéquitable to allow thèse creditors to escape the burden oE the 
taxes on the estate which they had acquired under their levy, if the 
taxes were at the time of the levy allowed, and deducted from the 
valuation made by the appraisers. 

In re Tilden (D. C.) 91 Fed. 500, which is sometimes cited as op- 
posed to thèse authorities, is based largely on the construction of a 
State homestead law. 

Section 57h of the bankruptcy act (Act July i, 1898, c. 541, 30 
Stat. 560, 561 [U. S. Comp. St. 1901, p. 3443]) is probably not appli- 
cable to this case, except as indicating the intention of Congress that 
secured creditors should apply any securities held by them to the 
payment or part payment of their claims, "and that a diyidend shall 
be paid only on the unpaid balance." In a case like this, the pur- 
chasers of the property under exécution or mortgage sale should 
be required to pay the taxes on the property purchased. The ap- 
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pellant shows tHat ît has a lien on the property for the taxes. ît 
ought not, therefore, to be allowed to take the fund in the hands of 
the trustée from the gênerai creditors, when it can j'ust as easily 
collect its debt eut of the property on which it has the lien. Under 
siich circumstances, the payment of the taxes by the trustée inures 
to the benefit only of the purchasers of the real estate at the exécu- 
tion of mortgage sale. The same principle would be involved if the 
purchaser oi the bankrupt's property under exécution were to de- 
posit in bank the amount of taxes due on the property to pay the 
taxes, but subject to the opinion of the bankruptcy court, and then 
send the tax collecter to the court with the claim for taxes. Should 
the court in such case take the assets, the property of the gênerai 
creditors, to use them for the sole benefit of the purchaser at exé- 
cution sale, when the tax collector had other means to easily collect 
the taxes from one who equitably should pay them ? 

The bankruptcy act is silent on the subject of burdensome or on- 
erous property, yet the courts generally recognize the right of the 
trustée, subject to the control of the bankruptcy court, to abandon 
or disclaim such property. He may disclaim property incumbered 
beyond its value. In re Dillard, 9 Nat. Bankr. R. 8, Fed. Cas. No. 
3,912; Glenny v. Langdon, 98 U. S. 20, 31, 25 t,. Ed. 43; Collier on 
Bankruptcy (4th Ed.) 517. When the incumbrance is in part city 
taxes— a case which may often arise — should the court require the 
trustée to pay the taxes on the burdensome property that he would 
be permitted to disclaim? Would not the proper course be to re- 
quire the city first to enforce its tax lien, such Ken almost invariably 
being superior to other incumbrances? If the property did not sat- 
isfy the taxes, the city would lose nothing, for the trustée must then 
pay the part left unpaid. 

în Equitable Loan Co. v. Moss (C. C. A.) 125 Fed. 609, decided by 
this court, the trustée was required to surrender a manufacturing 
plant, the property of the bankrupt, as burdensome, it being mort- 
gaged beyond its value, and expensive to insure and guard; and 
tlie order to surrender the property was made "on condition that it 
fthe mortgagee] reimburse the trustée so far as he has heretofore 
paid taxes" on the property. The case shows that the learned 
counsel for the mortgagee agreed that such order be made. In any 
case where the payment of the taxes would inure solely to the ben- 
efit of the incumbrancer, who was equitably charged with the duty 
of payment, it seems right that the bankruptcy court should refuse 
to direct the payment of the taxes till the remédies of the city against 
the property and the incumbrancer were exhausted. 

It is within the power of the District Court to withhold a distribu- 
tion of the assets until the city can make a proper efïort to enforce 
its lien upon the real estate in question. If it succeeds in collecting 
its debt, the purpose of the statute (section 64a) is fully complied 
with, because the taxes will be paid. If it fails to collect the debt, 
or fails to collect part of it, such debt, or such part of it, should be 
paid in full out of the assets in the hands of the trustée. The case 
of Lockwood V. Exchange Bank, 190 U. S. 294, 23 Sup. Ct. 751, 47 
h. Ed. 106 1, shows that in a proper case the District Court should 
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suspend the proceeding-s in bankruptcy for a reasonable time to 
allow proceedings in a state court, or other court having jurisdiction, 
for the enforcement of the rights of parties to such proceedings. 



MIDDLETOWN NAT. BANK v. TOLEDO, A. A. & N. M. RY. CO. et al, 

(Circuit Court of Appeals, Second Circuit. Deeember 22, 1903,) 

No. 85. 

1. Courts— CiKcuiT Court of Appbals— Statb Constitution— Construction 
— Certification to SurKBME Court. 

Where the Circuit Court of Appeals, by reason of confllctlng décisions, 
found itself unable to détermine whether a provision of a state Consti- 
tution renderlng stockholders of a corporation individually liable to cred- 
itors for a sum equal to the amount of their stock in addition thereto 
was self-executing, and there was no décision of the Suprême Court of 
the state on the subject, the question wlll be certifled to the United 
States Suprême Court. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

For opinion below, see 113 Fed. 587, 

Frederick McLaughlin, for appellant. 

h. H. Beers and L. S. Haslam, for appellees, 

Before TOWNSEND and COXE, Circuit Judges. 

TOWNSEND, Circuit Judge. This cause cornes hère on appeal 
from a decree of the United States Circuit Court for the Southern 
District of New York sustaining demurrers to the bill of com- 
plaint and dismissing the bill. The complainant, a créditer of the 
railway company défendant, a corporation of the state of Ohio, hav- 
ing recovered a judgraent in the Suprême Court of the state of New 
York, upon which exécution was issued and returned unsatisfied, 
brought its bill in equity, for the benefit of itself and other creditors, 
against numerous stockholders of the railway company défendant rési- 
dent in the district to enforce the liability of such stockholders for 
debts of such company under the laws of Ohio, making such company 
also a party défendant. Upon demurrers the court below held that 
the bill must be dismissed because some stockholders were not made 
parties, taking the view that the suit must be regarded as such a suit 
as is provided for by the statutes of Ohio relating to such liability, 
and that such statutes required ail stockholders to be made parties. 

The Constitution of Ohio (1851, art. 13, § 3), provides as follows: 

"Pues from corporations shall be secured by such Indlvidual liability of 
the stockholders, and other means, as may be prescrlbed by law; but, In ail 
cases, each stoekholder shall be liable, over and above the stock by him or 
her owned, and any amount unpaid thereon. to a further sum, at least equal 
in amount to such stock." 

In pursuance of this provision of the Constitution, the Législature 
very early adopted statutory provisions with respect to the stockhold- 
ers of certain corporations, to the efifect that they should be liable foi" 
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the security of creditors in an amount equal to their stock. Thèse 
provisions appear in the Revised Statutes of 1880, § 3258, in the fol- 
lowing form : 

"The stockholders of a corporation which may be hereafter formed, and 
such stockholders as are now llable under former statutes, shall be deemed 
and held liable, in addition to their stock, in an amount equal to the stock 
by them subscribed, or otberwise acquired, to the creditors of the corporation, 
to seeure the payment of the debts and liabilitles of the corporation." 

Section 3260 of the Revised Statutes of 1880 provided as follows : 

"A stockholder or créditer may enforce such liability by action, jointly, 
against ail the holders or owners of stock, which action shall be for the 
benefit of ail the creditors of the corporation and against ail persons liable 
as stockholders; and in such action there shall be found and determined the 
amount payable by each person liable as stockholder on ail the indebtedness 
of the corporation, in which adjudication no costs shall be taxed to nor 
eollected of any stockholder to an amount which, together with the amount 
to be paid on said indebtedness will exceed the amount of the stock on which 
he is liable." 

In 1894 (91 Ohio Laws, p. 88) this section was amended by adding 
a provision for the pro rata distribution of the Hability in case of in- 
ability to summon stockholders, and a provision for the enforcement 
of the stockholders' Hability by a judgment créditer only after such 
an action to enforce the stockholders' liability has been prosecuted 
to final decree. As so amended, this section stood at the time wheti 
this suit was begnin. Afterwards, in 1900 (94 Ohio Laws, p. 359), 
but before the filing of the second amended bill of complaint, the sec- 
tion was wholly amended, providing that a créditer seeking to charge 
directors, oliticers, or stockholders with any liability created by law 
might file liis complaint in any common pleas court having jurisdic- 
tion, authorizing the court to take account of the property and ob- 
ligations due to and from the corporation and to appoint receivers ; 
authorizing the court, if the corporation appears insolvent and having 
no sufîficient property to satisfy the créditer, to "proceed to ascertain 
the respective liabilities of the directors, officers and stockholders, 
and enforce the same by its judgment, as in other cases"; providing 
for giving notice to nonresident stockholders and compelling unpaid 
subscriptions to be first eollected and enforced, and providing as fol- 
lows: 

"If the debts of the company remain unsatisfied, the court shall proceed 
to ascertain the respective liabilities of the directors or other offlcers and of 
the stockholders, and to adjudge the amount payable by each, and enforce 
the judgment, as in other cases. The court may authorize and direct the re- 
ceiver to prosecute such action in bis own name as receiver, as may be 
necessary, in other jurisdictions, to collect the amount found due from any 
cfficer or stockholder." 

The amended section also provided for notice to creditors to bring 
in their claims, for shutting out those who do not corne in, and for 
distribution ; and also provided that the act should apply to pending 
actions. 

The court below has sustained this demurrer on the following 
ground : 

"It is thought that the question raised by this demurrer should be decided 
upon the assumption that the action is the one provided for by section 3260, 
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Rer. St. Ohlo, as It stood after the amendment of 1894. Inasmuch as that 
section expressly provides for aa action jointly agalnst ail tbe stockliolders, 
including such as are eut of the jurlsdlction or for other causes cannot be 
served, and the complaint avers that there are stockholders who hâve not 
lieen made parties, there is a lack of parties défendant, and the demurrer is 
sustained. If, moreover, the amendments of the statute passed In 1900 are to 
be considered, the position of the demurrants is even stronger. Manifestly, 
this action is not the one thereby provided for." 

If the constitutional provision quoted above is not self-executing, 
then the Constitution and statutes are to be taken together as making 
one body of law. Whitman v. Bank, 176 U. S. 559, 20 Sup. Ct. 477, 
44 L. Ed. 587. And the remedy provided by statute is exclusive of 
ail others, and must be followed. PoUard v. Bailey, 20 Wall. 527, 
22 L. Ed. 376; Bank v. Francklyn, 120 U. S. 758, 7 Sup. Ct. 757, 
30 L. Ed. 825. The question presented, therefore, is whether said 
section of the Constitution was intended to be self-executing. In 
Whitman v. Bank, 83 Fed. 289, 28 C. C. A. 404, this court had occa- 
sion to construe a similar section of the Constitution of Kansas, which 
was as follows : 

"Dues from corporations shall be secured by indlvidual Ilablllty of the 
stockholders to an additional amount equal to the stock owned by each stock- 
Iiolder; and such other means as shall be provided by law; but such indl- 
vidual liabilities shall not apply to railway corporations, nor corporations for 
religious or charitable purposes." Const. art. 12, § 2. 

The court, through Judge Shipman, there said as follows: 

"It Is to be premised, as was clearly shown by Justice Cllfifôrd In Morley 
V. Thayer (0. O.) 3 Fed. 739, wlth respect to this particular constitutional 
provision, that it is not eelf-executlng in its eharacter, and that statutçiry 
législation was therefore required to caiTy it into effiect. Grèves v. Slaughter, 
15 Pet, 449, 10 L. Ed. 800; Wells v. Eobb, 43 Kan. 201, 23 Pac. 148." 

Upon certiorari to the Suprême Court of the United States ( 176 U. 
S. 559, 562, 20 Sup. Ct. 477, 478, 44 L. Ed. 587, affirming the décision 
of this court on the ground that the liability imposing upon stock- 
holders in corporations by its constitutional statutes was contractual 
in its nature, and could be maintained in any court of compétent ju- 
risdiction) Mr. Justice Brewer, speaking for the court, said, referring 
to said section of the Constitution, as follows: 

"The words 'shall be secured' are not merely directory to the Législature 
to make provision for such liability, but of themselves déclare it. To this 
estent the Constitution is self-executing. Willis v. Mabon, 48 Minn. 140, 50 
N. W. 1110, 16 L. E. A. 281, 31 Am. St. Rep. 626. The discrétion of the Légis- 
lature .extends beyond this, as indicated by the clause, 'and such other means 
as shall be provided by law.' A failure of the Législature to create courts 
or prescrlbe modes of procédure may, it Is true, make ineffective this consti- 
tutional provision, but does not destroy the liability; nor is it created by the 
act of the Législature prescribing the mode of its enforcement. This is the 
obvions meaning of the constitutional provision. 'The simplest and most 
obvions interprétation of a Constitution, if in itself sensible, is the most llkely 
to be that meant by the people in its adoption.' Lamar, j., in Lake County 
v. Rollins, 130 JJ. S. 662, 671, 9 Sup. Ct. 651, 32 L. Ed. 1000." 

In Whitman v. Citizens' Bank, iio Fed. 503, 506, 507, 49 C. C A. 
122, this court was again called upon to consider the samé clause un- 
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der the Kansas Constitution and statute, and, referring to its décision 
and the décision of the Suprême Court, said as follows: 

"The next question is the one which, having been presented to this court 
In Whitman v. Bank of Oxford, 83 Fed. 288, 28 C. C. A. 404, came before tlie 
Suprême Court in the same case by certiorari, 17G U. S. 559, 20 Sup. Ct. 477, 
44 L. Ed. 587, and was whether an action upon tbe stockholders' liability, 
as prescribed in section 32 [e. 23, Gen. St. Kan. 1889] was transi tory, and 
could be maintained in the courts of compétent jurisdiction, elther fédéral 
or State, in States other than Kansas. The Suprême Court decided the ques- 
tion in the afllrmative, and held that the Constitution of Kansas [article 12, § 
2] had cast a deflnite liability upon each stockholder of a banking corpora- 
tion; that, to the estent of declaring the liability, the Constitution is self- 
executing; that by section 32 the Législature had prescribed the mode of 
enforcing the liability; and that 'the liability which by the Constitution and 
the statutes is thus declared to rest upon the stockholder, though statutory 
in Its origin, is contractual In its nature,' and that the statute was not pénal 
in its character. It is now urged by défendant, and the argument was 
pressed in each of the three cases, that, inasmuch as a few days after the 
décision in the Bank of Oxford Case, the Suprême Court of Kansas, in Wood- 
worth V. Bowles, 61 Kan. 569, 60 Pac. 331, had declared that the constitu- 
tional provision was not self-executing, the décision of the highest court of 
a State in regard to its Constitution is controlling, and that the Suprême 
Court of the United States will adopt the view of the Kansas court. Fair- 
field V. Gallatin Co., 100 U. S. 47, 25 L. Ed. 544. It is incumbent upon this 
court to regard the expressed opinion of the Suprême Court of the United 
States as controlling until changea by Itself, and, furthermore, It is not ap- 
parent that the conclusions of that court In regard to the transitory character 
of an action against the stockholder will be moditied, if it should accède to 
the views of the highest court in Kansas in regard to the self-executing char- 
acter of the constitutional provision. This court, in the Bank of Oxford 
Case, 83 Fed. 288, 28 C. C. A. 404, decided that, upon the premise that the 
constitutional provision was not self-executing, the remedy by section 32 
was transitory, and ia still of that opinion; and therefore we do not think 
it needful to reconsider the question." 

The provisions of the Kansas and Ohio Constitutions are substan- 
tially alike. There is no direct décision of the Suprême Court of 
Ohio upon the question as to whether the said constitutional provision 
is or is not self-executing, and therefore the question presented in 
Whitman v. Citizens' Bank, supra, as to the controlling effect of such 
a décision, does not arise. 

The question as to the effect of said constitutional provisions is one 
which we hâve been unable to détermine, and, in view of the con- 
flicting décisions, we think this question should be certified to the Su- 
prême Court. 



McKENNA et al. v. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit. January 21, 1904.) 

No. 1,197. 

1. KiGHT TO Vote— CoNSPiRACT to Hindkr Exercise— Sufficibnct of Indict- 

MBNT. 

An indictment under Rev. St. S 6508 [U. S. Comp. St. 1901, p. 3712], 
punishing a conspiracy to injure, oppress, threaten, or Intimidate any 
citizen in the free exercise and enjoyment of any right or privilège se- 
cured to him by the Constitution or laws of the United States, which 
charges that défendants consplred to injure, etc., certain named persons, 
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œale cltlzens of Kentucky over 21 years of âge, "In the free exercise 
and enjoyment of a right and privilège Becured to them," Is bad as in- 
deflnite, in that it fails to state what particnlar right and privilège Is 
meant, though it continues wlth a récital that défendants were officers 
of an élection preclnct, consplred together "for the purposes aforesald," 
and "to carry out and effect the object of the same" falled to opea the 
poils promptiy, and by a tardy dlscharge of tbeir dutles and fréquent 
absences prevented the persons named from voting. 

2. Saue. 

It is a rule of pleading that, when the fact which Is made by the statute 
an essentlal élément of the crime Is a collective or gênerai one, includuig 
many, it Is necessary to specify the partlcular thlng Intended to be 
charged. 

In Error to the District Court of the United States for the Eastern 
District of Kentucky, at London. 

Maury Kemper and W. O. Bradiey, for plaintiffs in error. 
J. H. Tinsley, U. S. Dist. Atty. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. The plaintiffs in error were convict- 
ed in the court below of the crime of having conspired with other per- 
sons to injure, oppress, and intimidate certain individuals, named in 
the indictment, in the exercise and enjoyment of a right secured to 
them by the laws and Constitution of the United States. There was 
a demurrer to the indictment, which was overruled, and several ex- 
ceptions were taken to ruHngs made upon the trial. A motion in ar- 
rest of judgment was also made upon the same grounds as those al- 
leged for cause of demurrer, which motion was overruled. Thereupon 
the défendants were each sentenced to pay a fine of $ioo, and be im- 
prisoned in a penitentiary for a term of two years. 

As we think the case must be disposed of on the question of the 
validity of the indictment, the other assignments of errors which are 
alleged to hâve occurred on the trial need not be particularly stated. 
The indictment is founded upon section 5508 of the Revised Statutes 
[U. S. Comp. St. 1901, p. 3712], which reads as follows: 

"If two or more persons conspire to Injure, oppress, threaten or intimidate 
any citizen in the free exercise and enjoyment of any right or privilège se- 
cured to him by the Constitution or laws of the United States, or because of 
his having so exercised the same, * • • they shall be flned not more 
than five thousand dollars and imprisonment not more than ten years, and 
shall, moreover, be thereafter inéligible to any ofllce, or place of honor, profit 
or trust created by the Constitution or laws of the United States." 

And the second count on which the défendants were convicted' 
charges that: 

"The said John J. McKenna and J. B. Ryan dld willfully and feloniously 
conspire and confédérale and agrée to and with each other, and to and with 
divers other persons, whose names are to the grand jurors unknown, to in- 
jure, oppress, threaten, and intimidate Oliver Ohambers, Henry Hundley, 
Harrison Sims, A. B. Hawklns, Mact O'Rear, George Llghtfoot, Bamey 
Smith, and varions other persons whése names are to the grand jury un- 
known, who were then and there, each and ail of them, maie citlzens of the 
United States and the state of Kentucky, over the âge of twenty-one years, 
in the free exercise and enjoyment of a right and privilège secured to them 
and each of them by the laws and Constitution of the United States; that la 
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to say, that on the sixth day of November, In the year of our Lord nineteen 
hundred, In the district aforesaid, and witliin the jurisdiction of this court, 
an élection was duly and legally held imder the laws of the United States 
and State of Kentucky, in the Seveuth Congressional District of Kentucky, 
composed of the following counties: Fayette, Scott, Bourbon, Henry, Owen, 
Franklin, Oldham, and Woodford, and especially in Voting Precinct No. 19, 
in the eity of Lexington and sald county of Fayette, in said district, for the 
élection and the sélection of a member of Congress of the United States f rom 
said district; that J. B. Ryan and James Carroll were then and there judges 
of said élection, and George W. Davis was then and there sheriff of said 
élection, and John J. McKenna was then and there clerk of said élection in 
said Precinct No. 19 aforesaid, and that Oliver Chambers, Henry Hundley, 
Harrison Sims, A. B. Hawkins, Mack O'Rear, George Lightfoot, and Barney 
Smith, and various other persons whose names to the grand jury are un- 
known, were then and there at said precinct by seven o'clock a. m. of said 
day, and that they were each and ail maie citizens of the United States and 
the State of Kentucky, and over the âge of twenty-one years, and each of 
them had resided in the precinct more thau sixty days, and within Fayette 
county more than six months, and within the state of ICentucky more than 
one year, immediately next preceding the sixth day of November, 1900, and 
none of them had ever been convicted of a crime that would deprive them, 
or either of them, of the right to vote, and each and ail of said persons 
had been duly registered as légal voters in said precinct within the time pre- 
scribed by law; that there were then and there candidates whose names 
were then and there on the ballots prepared and furnished by public au- 
thority to be voted for member of Congress from said Seventh Congressional 
District of Kentucky, ail of which was well known to said défendants and 
each of them; and the said défendants did then and there unlawfuliy, will- 
fully, and feloniously conspire together and with each other, and with divers 
other persons whose names are to the grand jurors unknown, for the pm'- 
poses aforesaid; and to carry out and effect the objeet of the same, unlaw- 
fuliy, willfully, and feloniously did fail and refuse to open the polis at said 
Precinct No. 19 for an unreasonable length of time, to wit, one hour after 
the regular time to open the same, and did then and there, after the said 
poils were opened, unlawfuliy, willfully, feloniously, and purposely cause 
great delay by stopping the voting from time to time, by writing down the 
names of voters in a very slow and besitating manner, by raising captious 
and unnecessary questions with the voters, by holding fréquent pretended 
conversations with each other, and by going in and out of the poUing places 
and absenting themselves from the voting place, tliereby creating great de- 
lay; ail of which was then and there done by said défendants willfully, to 
injure, oppress, delay, and prevent Oliver Chambers, Henry Hundley, Har- 
rison Sims, A. B. Hawkins, Mack O'Rear, George Lightfoot, Barney Smith, 
and various other persons whose names are to the grand jurors unknown, 
from exercising, and did so prevent the aforesaid persons from exercislng, 
a right guarantied to them by the laws and Constitution of the United States, 
to wit, the right to vote for member of Congress at said élection." 

The grounds of the demurrer to this indictment were thèse : 

"(1) Because it does not charge a public offense or any crime against the 
laws of the United States of America. 

"(2) Because the same is too vague and gênerai to notify the défendants of 
the nature of the charge against them." 

It is objected that the indictment, while it states that the objeet of the 
conspiracy was to injure, oppress, etc., the parties named in the exer- 
cise of a right secured by the laws and Constitution of the United 
States, fails to state what particular right was intended to be affected 
by the conspirators. We think the 'objection is well taken. The gist 
of the offense defined by the statute is the conspiracy to do the wrong- 
ful thing, and not the doing it. Whatever the morality of the actual 
accomplishment of the purpose of the conspiracy may be, it is not the 
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subject of indictment. The whole body of the crime constituted 
by this section consists in the formation of the plot. United States 
V. Britton, io8 U. S. 199, 2 Sup. Ct. 531, 27 L. Ed. 698. The indict- 
ment, therefore, iri order to charge the offense intended by the stat- 
ute, should allège the essential facts which constitute it. Pettibone v. 
United States, 148 U. S. 197, 13 Sup. Ct. 542, 37 L. Ed. 419. 

When the fact which is made by the statute an essential élément 
of the crime is a collective or gênerai one, it is necessary to specify 
the particular thing intended to be charged. This for several rea- 
sons : ( I ) To enable the court to see whether the particular fact is 
of the character intended by the gênerai language of the statute — 
this is the province and duty of the court, and cannot be passed over 
by the conclusion of the pleader; (2) to apprise the respondent of 
the particular fact intended to be charged, in order that he may come 
prepared to meet it, and not be compelled to array a défense to ail 
manner of charges which might be comprehended in the gênerai words 
of the statute; and (3) that it may be known what the judgment cov- 
ers, and to what extent it is a bar to further prosecution. Cruikshank 
V. United States, 92 U. S. 542, 23 L. Ed. 588. 

It would be difficult to find a case more fit for the application of 
this rule, for the rights and privilèges enjoyed by the public under 
the laws and Constitution of the United States are manifold. This 
indictment does not allège (what is sought to be attributed to its lan- 
guage) that the right or privilège was that of voting for a member 
of Congress. It is true it states that certain things were donc by 
the conspirators in pursuance of the plot. But this is no part of the 
offense. Ail that can be said of it is that it furnishes an inference as 
to what the conspiracy was. But this does not meet the requirement 
of proper pleading, the rule being that the offense must be directly 
charged, and cannot be made out by inference or implication. United 
States v. Britton, supra; Pettibone v. United States, supra. How is 
it to be known whether the things alleged to hâve been done were in 
pursuance of the conspiracy? The conspiracy itself not being plead- 
ed, the court cannot judge whether the things done hâve relation to 
it. It is the inference of the pleader. In the latter part of the indict- 
ment this mode of pleading is repeated. After alleging that an élec- 
tion was being held, it is charged that the défendants conspired with 
others for "the purpose aforesaid." This must refer to the purpose 
of injuring the persons named in the exercise of a right secured to 
them, stated in the earlier part of the indictment, to which we hâve 
already referred, for no other purpose is "aforesaid." Then, next, 
it is alleged that, "in pursuance of said conspiracy," and to carry it 
out, the défendants did certain things, which are enumerated, as evi- 
dential facts in proof that what they did tended to injure the voters 
in the exercise of their right or privilège to vote. It is obvious that 
this is only a répétition of the charge of a conspiracy to injure some 
right (not stated) secured, etc., and of the allégation of things done 
in pursuance of it. The cases above referred to seem décisive in re- 
spect of the sufi&ciency of this indictment. 

Some defects in pleading, if not objected to seasonably, are said to 
be cured after verdict. But hère the objection was raised at the 
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threshold of the case. We do not inquire whetlier the defect we hâve 
been considering would hâve been cured if it had not been objected 
to prior to the motion in arrest of judgment. 

The judgments must be reversed, with the direction to sustain the 
demurrers. And, as there can be no new trial on this indictment, 
the respondents should be discharged. 



WESTINGHOUSE ELECTRIC & MFG. 00. v. HEIMLIOH. 

(Circuit Court of Appeals, Slxth Circuit. January 14, 1904.) 

No. 1,209. 

1. Master and Servant— Injuries to Servant— Use op Appliances — Carb 

Required. 

A master is not a guarantor of the safety of appliances furnished for 
the use of his servants, and is not guilty of négligence in permitting the 
use of an appliance which the expérience of the trade and manufacture 
has sanctioned as reasonaWy safe. 

2. Same— Derrick Chains—Breakage—Crystaltjzation— Inspection. 

Where défendant purchased a derrick chain from reputable chain- 
makers, who represented that it was of the highest quality of iron, hand- 
made, and tested, and it appeared that the chain was externally sound, 
and had been sulijected to a carefui Visual inspection from time to time, 
during its three months' use, veithout disclosing any defects, before it 
broke because of crystallization of the iron, causing the death of plain- 
tiff's intestate, défendant was not guilty of négligence in failing to test 
the chain by subjecting it to a strain for the purpose of discovering latent 
defects therein. 

In Error to the Circuit Court of the United States for the North- 
ern District of Ohio. 

Horace Andrews, for plaintifif in error. 
Samuel Heimlich, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit 
Judges. 

LURTON, Circuit Judge. The intestate of the défendant was a 
laborer in the foundry department of the shops of the plaintiff in er- 
ror, and came to his death through the breaking of a crâne chain 
while engaged in the opération of the crâne. There was évidence 
tending to show that the chain which broke was, in size and appar- 
ent strength, such as is ordinarily used by foundrymen in connection 
with crânes gauged to 30 tons. There was also évidence tending to 
show that this chain was bought from reputable chainmakers, who 
represented the chain as of the highest quality of iron, handmade, and 
tested. The évidence tended to show that the chain was externally 
Sound, and that it had been from time to time subjected to carefui 
visual inspection without the discovery of any defect or other indica- 
tion of weakness. There was évidence tending to show that the 
chain had been in use but three months, and that the cause of its break- 
ing was crystallization, occurring probably in course of its manufac- 

î 1. See Master and Servant, vol. 34, Cent. Dig. §§ 172, 181. 
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ture. There was no évidence that the chain, after purchase, had been 
subjected to any test as to its tensile strength, other than that inci- 
dent to its use before the occasion of its breaking. Neither was there 
évidence that it was customary for the users of such chains to test 
them other than for defects discoverable by visual inspection. There 
was conflicting évidence as to the load at the time of breaking, and 
as to certain alleged jerking movements in lowering the crâne, and 
as to the cause and efïect of straining the chain by such irregular 
movement. There was a judgment for the défendant in error. 
The jury were instructed, among other things, as follows: 

"A test of the strength of the chain Is the amount of welght whlch it will 
sustain, and that Is accompUshed by putting such a weight upon the chain. 
Now, whether that Is done by some method such as merely suspendlng a 
weight to the chain for the sole purpose of the test, or -whether it is done in 
the course of work, by whlch an equal weight was put upon the chain, there 
is a test of the chain in elther case, because in elther case the trial has been 
had as to whether the chain will support a given welght. It need not be a 
formai test in the sensé that the chain is taken eut for the express purpose 
of testing it, and putting it into some devlce calculated to put a straln upon 
it, and measure the strain, but any method, if the défendant company, pre- 
vious to this action, had glven themselves an opportunlty to be informed as to 
whether this chain was détective or an ordinarily good chain, such as It ap- 
peared to be, by putting sufflclent weight upon the chain, elther In the way 
of lifting a suflBelently heavy cope to test it, or by lifting Iron pUed up to 
test it, if you should flnd from the évidence that it had pursued elther course 
as a means of informlng itself of the existence or nonexistence of defects In 
the chain, then your verdict should be for the défendant. If they omltted 
such appropriate, reasonable test, by putting weights of some kind on the 
chain, whlch would, if the chain was détective, dlsolose that defeet by a 
hreakage, or, if the chain were good, would dlsclose that fact, If they omlt- 
ted that, then your verdict should be for the plaintlff." 

To which the court added : 

"And in that connection I will say that they are also to conslder the idea 
of factors of safety; that, In ascertalning what Is the safe llmit of welght 
to put upon a chain, it must be tested by a higher weight than was expected 
to be put upon it. What différence of welght should be used in that test 
is what is called a factor of safety, and that Is left to your judgment as 
jurors." 

In an earlier part of the charge the jury had been distinctly told 
that the défendants could not rely upon the réputation and représen- 
tations of the makers of the chain, and that a mère visual inspection 
of the chain would not take the place of some test calculated to develop 
weakness due to latent defects. 

The master is not a guarantor of the safety of machinery or imple- 
ments furnished his employés, and is only bound to use ordinary care, 
diligence and skill for the purpose of protecting them, and it is not 
négligence to use and employ such machinery or implements as the 
expérience of trade and manufacture sanction as reasonably safe. 
Hough v. Railway Co., loo U. S. 213, 25 L. Ed. 612; Washington 
Rd. Co. V. McDade, 135 U. S. 554, 10 Sup. Ct. 1044, 34 L. Ed. 235 ; 
Union Pacific Ry. Co. v. Daniels, 152 U. S. 684, 689, 14 Sup. Ct. 756, 
38 L. Ed. 597; Texas, etc., Ry. Co. v. Barrett, 166 U. S. 617, 17 
Sup. Ct. 707, 41 L. Ed. 1136; Shearman & Redfield on Négligence 
(5th Ed.) § 195. 
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The duty of examining for a defect thus discoverable grows out of 
the fact that the master is chargeable with knowledge of any defect 
in an appliance furnished his servant which was discoverable by the 
exercise of reasonable care. Thus the master was held négligent for 
failing to discover a crack in a car wheel, vi^hich, though filled with dirt 
and grease, was discoverable by careful examination. Union Pacific 
Ry. Co. v. Daniels, cited above. 

The defect in this chain was one which could not hâve been discov- 
ered by anything short of a test which would develop its existence by 
putting upon it a greater strain than the chain so defective would 
stand. In other words, in order to détermine whether the iron was 
in fact crystallized, it was necessary to break or eut into each link, for 
it was altogether possible that if one link was made from crystallized 
iron that others were also defective. This defect might not exist to 
the same extent in every link. Was it, then, the duty of the plaintif! 
in error to subject this chain to a test for latent defects before allow- 
ing it to be used, or might the purchasers rely upon the réputation of 
the maker, and his représentation as to the quality of the material 
used, and as to the results of the manufacturer's tests ? In the sélec- 
tion of machinery, tools, or material the master is responsible to his 
servants for only ordinary care; that degree of care which a man of 
ordinary prudence in the same line of business would be expected to 
exercise to secure his own safety were he doing the work. Shearman 
& Redfield on Négligence (5th Ed.) § 195 ; 20 Am. & Eng. Ency. 
Law, 78, 79; De Graff v. N. Y. Cent. Rd., 76 N. Y. 125; Marsh v. 
Chickering, loi N. Y. 390, 5 N. E. 56; Carlson v. P. B. Co., 132 
N. Y. 273, 30 N. E. 750; Railwav Co. v. Aiken, 89 Tenu. 245, 14 S. 
W. 1082; Smith v. N. Y., &c., R'. Co., 164 N. Y. 491, 58 N. E. 655; 
Service v. Shoneman, 196 Pa. 63, 46 Atl. 292. 

Ordinary care does not require such tests as are appropriate only 
to the process of manufacture. Nor does it demand that the article 
shall be taken to pièces or subjected to any other test which is not 
shown to be practically efficient and in ordinary use by careful users. 
Thus, in Richmond and Danville Rd. v. EUiot, 149 U. S. 266, 271, 13 
Sup. Ct. 837, 37 L. Ed. 728, the question involved the liability of the 
raiiroad company to a licensee, not a servant, who was injured by 
explosion of a locomotive. The rule in respect to such a plaintif!: and 
a servant is substantially the same. The court among others things 
said "that it is not necessarily the duty of a purchaser of machinery, 
whether simple or complicated, to tear it to pièces to see if there be 
some latent defect. If he purchase from a manufacturer of recog- 
nized standing, he is justified in assuming that in the manufacture 
proper care was taken, and that proper tests were made of the différ- 
ent parts of the machinery, and that as delivered to him it is in fair 
and reasonable condition for use. We do not mean to say that it is 
never the duty of a purchaser to make tests or examinations of his 
own, or that he can always and whoUy rely upon the assumption that 
the manufacturer has fully and sufficiently tested. It may be, and 
doubtless often is, his duty, when placing the machine in actual use, 
to subject it to ordinary tests for determining its strength and effi- 
ciency." So it was held that it was not required to eut through the 
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walI of a locomotive to discover a defect only so discoverable. Bloom- 
ington Ry. Co. v. Toy, 91 111. 474, 33 Am. Rep. 57. 

In the case of the Olympia, decided by this court, and reported in 9 
C. C. A. 353, and 61 Fed. 120, there was a latent defect in a tiUer rope. 
We said: 

"Whether thls defect was due to the fault of the manufacturer, or was the 
resuit of use, the défendants would net be in fault, imless It was of sueh a 
character as that, by such examlnatlon as was In thelr power to make, It 
could hâve been disclosed. The rope was, when bought, such as a prudent 
and cautious owner migbt safely put in hls vessel. No test, sare that of the 
hand and eye, was possible. It was bought, as the best of its kind, from 
reputable outfltters. The manufacturer is undlsclosed. We do not thlnk this 
important. The article was such as was adapted to the purpose for whicb 
it was used, and was such as was customarily used by prudent men en- 
gaged in the same business. The owners of vessels are not, as to étrangers, 
under any Ilabllity as warrantors of the sufflciency and soundness of machin- 
ery or equipment. They are bound to use that degree of care in the sélec- 
tion of machinery and equipments which persons of ordinary prudence are 
accustomed to use and empioy for the same purpose." 

In L. & N. Rd. Co. v. Allen, 78 Ala. 494, it was held that to re- 
quire the application of the hydraulic water test to a locomotive would 
be more than demanded by the law of ordinary care. It not appearing 
that on well-regulated railroads it was usual or practical to remove 
brake rods for the purpose of inspecting them, not having been long 
in use or in any way under suspicion, it was held not to be négligence 
to omit such test. h. & N. Rd. y. Campbell, 97 Ala. 147, 12 South, 

574- 

The burden is upon the plaintifï to prove the negHgence of the de- 
fendant. If the chain broke by reason of some defect, it devolves up- 
on him to show that by reasonable care this defect might hâve been 
discovered. Texas & Pacific Ry. Co. v. Barrett, 166 U. S. 617, 17 
Sup. Ct. 707, 41 L. Ed. 1136; L. & N. Rd. Co. v. Campbell, 97 Ala, 
147, 151, 12 South. 574. 

The évidence showed that purchasers or users of such chains ordi- 
narily relied upon the réputation of the maker and upon his repré- 
sentation as to the quality of the iron and strength of the chain. Nei- 
ther was there any évidence tending to excite suspicion as to the 
soundness or strength of this chain, such as having been a long time 
in use. The chain had been many times examined for external évi- 
dences of defects, injury, or wear. In such circumstances there was 
no reason to apprehend a latent defect, and the purchaser is not re- 
quired to make so extraordinary a test as that indicated by the court. 

A purchaser of such an article from a reputable manufacturer, with 
représentations as to its tested strength and quaHty of material, is 
not responsible for hidden defects, which cannot be discovered by a 
careful external examination. Ladd v. New Bedford Rd., 119 Mass. 
412, 20 Am. Rep. 331 ; Spicer v. South Boston Iron Co., 138 Mass. 
426; Roughon V. Boston Block Co., 161 Mass. 24, 36 N. E. 461. 

The défendant in error has cited certain cases in which the em- 
ployer was held liable for injuries resulting from the breaking of 
chains. Among them are the cases of Morton v. Rd. Co., 81 Mich. 
423, 46 N. W. III ; Hopwood v. Benjamin & Co. (N. J. Err. & App.) 
54 Atl. 435; Finnerty v. Burnham (Pa.) 54 Atl. 996; The Rheola (C. 
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C.) 19 Fed. 926. Thèse cases do not présent the question hère raîs- 
ed. The defects were discoverable by inspection, and the failure to 
make such inspection was plainly négligence. The cases cited must be 
read and understood in the light of the facts. Thus read, the question 
of HabiUty for failure to make tests for latent defects was not pre- 
sented. No case cited carries the requirement of an extraordinary 
test so far as the court below. 
Judgment reversed, and remanded for new trial. 



In re HEINZE et al. 

(Cireuit Court of Appeals, Ninth Circuit. January 6, 1904.) 

No. 1,033. 

1 CONTEMPT— NaTURB OP PrOCBKDING— ReVIKW. 

Under Act Cong. Marcli 3, 1891, c. 51T, 26 Stat. 826 [TJ. S. Comp. St. 
1901, p. 547], glving the Circuit Court of Appeals jurlsdlction to review 
judgments in criminal cases, a judgment convicting défendant of con- 
tempt committed in an equity suit, being a judgment rendered in a crim- 
inal case separate and distinct from the equity suit, was reviewable by 
the Circuit Court of Appeals on writ of erxor. 

John J. McHatton, James M. Denny, and Garret W. McEnerney, 
for petitioners. 

Forbis & Evans and Crittenden Thornton, for respondent. 

MORROW, Circuit Judge (orally). This is a motion to vacate and 
set aside an order and writ of supersedeas directing the judges of 
the Circuit Court for the District of Montana to desist and refrain 
from executing an order adjudging the plaintifFs in error, F. Augus- 
tus Heinze, Josiah H. Trerise, and Alfred Frank, guilty of contempt 
of court, and imposing a certain penalty. From this order entered in 
the Circuit Court for the District of Montana on the igth day of De- 
cember, 1903, a writ of error was allowed by the judge holding the 
Circuit Court; and on the 2ist day of December, 1903, a bond on 
the writ of error for costs, in the sum of $300, was accepted and ap- 
proved by the judge holding the Circuit Court, but the court refused 
to take a supersedeas bond or stay the judgment of the court in the 
contempt proceedings. Thereupon application was made to me, as a 
judge of the Circuit Court of Appeals, to take a supersedeas bond, 
and direct the clerk of the Court of Appeals to issue a writ of super- 
sedeas to the judge of the court below, staying ail proceedings. When 
this application was iirst made to me, I was of opinion that the judg- 
ment of contempt entered by the court below was not appealable, and 
could not be reviewed by the Circuit Court of Appeals upon writ of 
error, and therefore a supersedeas bond in the case could not be taken, 
or the judgment of the court below stayed in the case. But a fur- 
ther investigation of the subject convinced me that the judgment could 
be reviewed by the Circuit Court of Appeals upon writ of error, and, 
accordingly, on the 3ist day of December, 1903, I took a supersedeas 
bond, and directed the clerk of the Circuit Court of Appeals to issue 
a supersedeas to the court below. This action on my part is now chai- 
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lenged l»y counsel in support of the contempt proceedîng, and he 
raoves that the supersedeas be vacated and discharged, on the ground 
that the order of the court below adjudging Heinze, Trerise, and 
Frank guilty of contempt of court is net reviewable by the Circuit' 
Court of Appeals, either upon appeal or upon writ of error. If his 
contention in this respect is correct, then I acted improvidently in 
taking a supersedeas bond, and in directing the clerk to issue a writ' 
of supersedeas, and the order should be vacated and set.aside. 

Is the judgment of the Circuit Court, and thèse contempt pfoceed- 
ings, reviewable on writ of error by the Circuit Court of Appeals? 

My attention has been called to the case of Hayes v. Fischer, 102 
U. S. 121, 26 L. Ed. 95, where the Suprême Court holds that such an 
order is not reviewable by the Suprême Court of the United States. 
The opinion of the court is brief , and is as follows : 

"Fischer, the défendant In error, brought a suit In equlty In the Circuit 
Court of the United States for the Southern District of New York to restrain 
Hayes, the plaintiff In error, from using a certain patentée device. In thIs 
suit an Interlocutory injunction was granted. Complalnt having been made 
against Hayes for a violation of this injunction, proceedings were instltuted 
against him for contempt, whlch resulted In an order by the court that he 
pay the clerk $1,389.99 as a fine, aud that he stand commltted untll the order 
was obeyed. To reverse thls order, Hayes sued out this writ of error, whlch 
Fischer now moves to dlsmlss on the ground that such proceedings In the 
Circuit Court cannot be re-examined hère. If the order complained of is to 
be treated as part of what was done in the original suit, It cannot be brought 
bere for revlew by writ of error. Errors in equlty suits can only be cor- 
rected in this court on appeal, and that after a final decree. Thls order, if 
part of the proceedings In the suit, was interlocutory only. If the proceedîng 
below, belng for contempt, was Independent of and separate from the orig- 
inal suit, it cannot be re-examined hère either by writ of error or appeal. 
Thls was decided more than fif ty years ago in Ex parte Kearney, 7 Wheat 
38 [5 L. Ed. 391], and the rule then established was followed as late as 
New Orléans v. Steamship Company, 20 Wall. 387 [22 L. Ed. 354]. It follows 
that we hâve no jurisdiction." 

To understand this décision clearly, it is necessary to examine the 
two cases cited, in order to ascertain the reason why the Suprême 
Court held that the proceedings for contempt could not be re-examined 
by the Suprême Court. 

Referring to the case of Ex parte Kearney, 7 Wheat, 38, 5 L. Ed. 
391, I find that the ground upon which the court held that the con- 
tempt proceedings could not be reviewed was that the Suprême Court 
of the United States had no appellate jurisdiction in criminal cases. 
The court said: 

"It is to be considered tbat thls court has no appellate Jurisdiction con- 
flded to It in criminal cases by the laws of the United States. It cannot 
entertaln a writ of error to révise the Judgment of the Circuit Court In any 
case where a party has been convicted of a public offense. And undoubtedly 
the déniai of thls authority proceeded upon great princlples of public pollcy 
and convenlence. If every party had a right to bring before this court every 
case in whlch judgment had passed against hlm for a crime or misdemeanor 
or felony, the course of Justice mlght be materially delayed and obstructed, 
and in some cases totally frustrated. If, then, this court cannot directly 
revise a judgment of the Cïrcuit Court in a criminal case, what reason is 
there to suppose that it was lutended to vest it with the authority to do It 
îndlrectly?" 

127 F.— T 
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In the casé of New Orléans v. Steamship Company, 20 Wall. 392, 
22 L. Ed. 354, the Suprême Court again held it had no jurisdiction to 
review a judgment of contempt of the lower court, and again the rea- 
son for that judgment was given. The court say: 

"The questions presented for our considération are questions of law. The 
faets are undlsputed. Our remarks wlll be confined to the several objections 
to the decree taken by the counsel for the appellant. The fine of $300 im- 
posed upon the mayor Is beyond our jurisdiction. Contempt of court Is a 
spécifie criminai offense. The imposition of the fine was a judgment in a 
criminal case. That part of the decree is as distinct from the residue as 
if it were a judgment upon an indictment for perjury committed in a dép- 
osition read at the hearing. This court can talie cognizance of a criminal 
case only upon a certificate of division in opinion." 

It appears very plainly from thèse décisions that the reason why the 
Suprême Court of the United States refused to take jurisdiction of a 
case where it was sought to review the judgment of the Circuit Court 
by appeal or writ of error was because the Suprême Court had no ju- 
risdiction to review a judgment in a criminal case. When thèse dé- 
cisions were rendered, and down to Act March 3, 1891, c. 517, 26 Stat. 
826 [U. S. Comp. St. 1901, p. 547], the law was that the only way to 
review a judgment in a criminal case in the Suprême Court was on a 
certificate of division of opinion between the judges of the Circuit 
Court. But the law of 1891 has given the Circuit Court of Appeals 
jurisdiction to review judgments in criminal cases, not capital, so that 
thèse cases I hâve read are wholly inapplicable to the question whether 
or not the Circuit Court of Appeals has jurisdiction to review a judg- 
ment in contempt proceedings. If, as the Suprême Court says, the 
imposition of a fine in proceedings for contempt is a judgment in a 
criminal case, and the Circuit Court of Appeals has jurisdiction to re- 
view judgments in criminal cases, not capital, then, of course, the Cir- 
cuit Court of Appeals has jurisdiction to review this case by writ of 
error. I find that that is the view taken by the Circuit Court and the' 
Circuit Court of Appeals for the Second Circuit. 

In the case of In re Spofford, 62 Fed. 443, which came before the 
Circuit Court for the Second District in New York in 1894, it ap- 
pears that Spofford was cited to show cause why he should not be 
punished for contempt of court. The court held there that a judgment 
of contempt was probably reviewable. The court said: 

"As the wltness has been in no sensé contumacious, but has deciined to be 
sworn or to produce the boolîs only in order to présent objections which his 
counsel not unreasonably supposed to be well founded, the order may be in 
the alternative. It will, however, be made peremptory and final, if witness' 
counsel so désire; and in that case I shall, by a subséquent order, stay its 
opération until appeal can be heard and determined by the Circuit Court of 
Appeals. The Suprême Court, has, it is true, repeatedly held that It could 
not, either by appeal or writ of error, review the action of a Circuit Court 
inflicting fine or imprisonment for a contempt (Ex parte Kearney, 7 Wheat. 
38 [5 L. Ed. 391]; New Orléans v. Steamship Co., 20 Wall. 387 [22 L. Ed. 
354]; Hayes v. Fischer, 102 U. S. 121 [26 L. Ed. 95]), on the expressed ground 
that no appellate Jurisdiction in such cases had been conferred upon it by 
the laws of the United States. The old common-law rule, however — that 
the order of a court, whose décisions on ail other questions are reviewable, 
is sacred, and not to be inquired into, when It inflicts punishment for contempt 
—seems abhorrent to the sensé of natural justice. It puts the property and 
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Personal liberty of one indlvidual practically at the mercy of another, who, 
belng human, may presumably act, upon occasions, mlstakerily, or from préj- 
udice or passion. And It may well be that the Circuit Court of Appeals 
may flnd in the broad graiit of appellate jurisdictlon to review final décisions 
of the Circuit Courts 'in ail cases other than those [where jurisaiction to 
review Is conferred on the Suprême Court],' which is contalned in section 6 
of the act of 1891, suflaeient warrant for holding tliat final orders, such as 
the one hère moved for, may be by it examined Into, reversed, or otherwlse 
determined." i 

The Circuit Court of Appeals subsequently passed upon this very 
question; and in Butler v. Fayerweather, 91 Fed. 458, 33 C. C. A. 
625, the court held that an order in an equity case committing a wit- 
ness, not a party to the suit, for contempt for refusing to testify, is 
final, and reviewable by a writ of error sued out before final appeal 
to the court. In this case the court reviewed various décisions that 
hâve been rendered on this question, and the court reaches the con- 
clusion that the judgment of contempt is reviewable by the Circuit 
Court of Appeals. So, also, in the case of Flower v. MacGinniss, 1 12 
Fed. 2,77 > 5° C. C. A. 291, the same doctrine was laid down, and thèse 
cases again referred to. The décision of the Circuit Court of Ap- 
peals and the décision of Judge Lacombe in the Circuit Court are in 
conformity with my présent views upon this question. In the présent 
case the parties adjudged guilty of contempt of court are not parties to 
the main action. 

I am therefore of the opinion that the judgment in this case is re- 
viewable upon writ of error. Following the décision of the Suprême 
Court in the case of New Orléans v. Steamship Company, it must 
be held that thîs judgment of the Circuit Court in Montana is a judg- 
ment in a criminal case, and is separate and distinct from the equity 
case in which this proceeding took place; and, bèing so, it is, under 
the act of 1891, appealable to the Circuit Court of Appeals. 

I am therefore of the opinion that I acted within my authority when 
I accepted a supersedeas bond, and directed the clerk to issue the writ 
of supersedeas. The motion to vacate that order is therefore denied. 



COLUMBIA lEONWOEKS v. NATIONAL LEAD CO. et al. 

(Circuit Court of Appeals, Slxtb Circuit. January 5, 1904.) 

No. 1,279. 

1, Bakkbuptct— Appeal to CrRcuiT Cookt of Appeals— Pkopribt y— Jobis- 
DicTiONAL Question. 

The question whether a corporation is principally engaged In manu- 
facturing and mercantile pursuits, within Bankr. Act July 1, 1898, c. 
541, § 4, subsec. "b," 30 Stat. 547 [U. S. Oomp. St. 1901, p. 3423], so as 
to be declared an Involiïntary bankrupt, Is within the jurlsdlction of the 
District Court to détermine, eo that an appeal properly lies to the Oir- 
cuit Court of Appeals, rather than to the Suprême Court of the United 
States. 

S. Same— TiMB for Taking Appeal— Delat in Filing Bond. 

Where an appeal from an adjudication of bankruptcy is prayed SEft 
allowed within 10 days, as prescribed by the bankruptcy act, the faWare 
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to file a bond and serve the citation untll a few days after such period wlll 
not necessitate a dismlssal of the appeal, no material préjudice being 
shown. 
8. Involunïahy Bankbuptct— Cobporations Enoaged Pkincipallt in Meb- 

CANTILE PUBSUITS— WhAT CONSTITUTKS— ShIPBOILDING COMPANT. 

A corporation chartered to constnict and repalr vessels, carry on a 
gênerai shipbullding and shlp-repairlng business, construct and operate 
a marine dry dock, etc., and whose main business consisted in ttie build- 
ing of large steel vessels, and in repairing others, is a corporation en- 
gaged principally In manufacturing and mercantile pursuits, witbln 
Bankr. Act July 1, 1898, c. 541, § 4, subsec. "b," 30 Stat. 547 [U. S. Comp. 
St. 1901, p. 3423], provldlng that such a corporation may be adjudged 
an Involuntary bankrupt. 

Appeal from the District Court of the United States for the East- 
ern District of Michigan. 

Phillips & Jenks, for appellant. 

Ferguson & Goodnow, Bernard B. Selling, and William B. Hatch, 
for appellees. 

Before LURTON, SEVERENS, and RICHARDS, Circuit 
Judges. 

SEVERENS, Circuit Judge. Certain creditors of the appellant, 
the Columbia Ironworks, a Michigan corporation, filed their pétition 
in the District Court, sitting in bankruptcy, setting forth that the 
appellant was a corporation engaged principally in manufacturing 
and mercantile pursuits, within the meaning of section 4, subsec. "b," 
of the bankrupt act of July i, 1898, c. 541, 30 Stat. 547 [U. S. Comp. 
St. 1901, p. 3423], which had become insolvent, and within four 
months preceding the filing of the pétition had committed several acts 
of bankruptcy — among them, that it had made a gênerai assignment 
for the benefit of its creditors — and praying that it might be adjudged 
bankrupt. The Columbia Ironworks appeared, and answered that it 
was not a corporation engaged principally in manufacturing or mer- 
cantile pursuits, and denied that it had committed any other of the acts 
alleged in the pétition, except in making the assignment for the ben- 
efit of its creditors. To this answer the petitioners filed a replication. 
A référence was ordered to take proofs, and, upon the filing of the 
report, an order was made adjudicating the corporation a bankrupt. 
Thereupon the corporation appealed to this court, assigning as er- 
ror that the District Court erred in holding that it had jurisdiction to 
hear the cause and détermine that the corporation was bankrupt, and, 
further, that it erred in holding that the corporation was engaged. 
principally in manufacturing or mercantile pursuits. 

In this court a motion was made by the appellees to dismiss the 
appeal upon the ground that this court did not hâve jurisdiction there- 
of, but that the appeal should hâve been taken to the Suprême Court 
of the United States, for the reason that the question of the jurisdic- 
tion of the District Court was involved, in that its order adjudged that 
the Columbia Ironworks was a corporation engaged principally in 
manufacturing or mercantile pursuits, within the true intent and 
meaning of the bankrupt act, and upon the further ground that the 
appeal was not taken within 10 days from the adjudication in bank- 
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ruptcy. This court postponed the hearing of said motion to the hear- 
ing upon the merits. We think the motion to dismiss the appeal for 
want of jurisdiction thereof should be disallowed, upon the authority of 
the case of Denver First National Bank v. Klug, i86 U. S. 202, 22 Sup. 
Ct. 899, 46 L. Ed. 1127. There can be no question in respect of the ju- 
risdiction of the District Court over the subject-matter, and it seems 
quite clear that it also had jurisdiction to détermine whether the cor- 
poration was principally engaged in such a business as that it could 
be adjudged a bankrupt. That question was one of the éléments in- 
volved in its détermination. It appears that the appeal was prayed 
and allowed within 10 days, as prescribed by the act, but that the bond 
was not filed, nor the citation issued and served, until a few days 
after the expiration of the 10 days. But the gênerai rule is that, when 
an appeal is allowed within the time prescribed by law, it is suffi- 
cient for the purpose of removing the case, though it is necessary, in 
order to perfect the appeal, that a bond should be filed, and that a cita- 
tion should be issued and served, where, as in this case, the appeal is 
not prayed in open court. The filing of the bond and the service of 
the citation are steps to be taken in perfecting the appeal, and, if 
thèse steps are taken before a motion to dismiss the appeal is raade, 
the court will ordinarily décline to dismiss the appeal because of the 
delay in filing the bond and serving the citation. In the présent case 
the delay was for a few days only, and we do not think the interests 
of the opposite party were to any appréciable extent impaired there- 
by. The motion to disraiss upon that ground is therefore denied. 

With respect to the merits, it appears that the corporation was or- 
ganized under a statute of Michigan providing for the incorporation 
of manufacturing companies (Comp. Laws 1897, c. 188, §§ 7037-7073). 
And article 2 of its charter stated the purpose or purposes of the cor- 
poration to be as follows: 

"To construct and repair vessels of ail klnds, carry on a gênerai shlpbulld- 
ing and ship-repalring business, construct and operate a marine dry dock In 
connection therewitb, and also the business of steel structural work of ail 
kinds." 

By the record it appears that the incorporation was effected about 
November 5, 1901, and the corporation had at the time of the filing 
of the pétition in bankruptcy been engaged in business nearly two 
years. A considérable part of the first year was occupied in getting 
its plant in order for business. After that time its business had con- 
sisted of the building of two steel vessels, under contract — one for 
the price of $95,000, and the other at a price not fixed. Two other 
contracts for the building of steel boats had been taken by the com- 
pany, one of which had been begun, the boats to cost about $260,000 
each ; and the repairing of two vessels — one to the extent of $4,200, 
and one to the extent of $2,100. The material for the construction 
and repair of vessels came to the plant largely in the unmanufactured 
and raw state, and it was converted from the crude and raw material 
by hand labor and machinery into the forms and shapes and designs 
requisite for the construction and repair of vessels. No doubt, the 
question is to be determined upon the considération of what the cor- 
poration actually does, rather than what it is authorized by its charter 
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to do. But the business of this corporation appears to be tîiat whicb 
it was authorized to engage in, namely, the building and repairing of 
ships, and principally in building. 

We think that upon thèse facts the finding that the corporation was 
principally engagea in manufacturing was justified. The principal ob- 
jection urged to this conclusion is that the building and sale of ships 
is neither a manufacturing nor mercantile business, and many cases 
are cited which are supposed to be in point, where various forms of 
construction hâve been held to be not within the purview of the lan- 
guage of the bankruptcy act, or similar language employed in other 
législation, such as the construction and opération of mining plants 
for the getting out and sale of ores and coals, dry docks, floating 
docks, railroads, and dépôts, and other constructions of a fixed and 
localized character. With respect to mining companies, it should be 
observed that, probably in conséquence of the décisions holding them 
not to be subject to the bankruptcy act, Congress, by the act of 1903 
(Act Feb. 5, 1903, c. 487, 32 Stat. 797 [U. S. Comp. St. Supp. 1903, 
p. 409]), amended the law so as to include them. But we do not 
think the similarity of such works and business to that of building ves- 
sels employed in commerce is such as to furnish a rule for the latter. 
The business in question is the building of articles of commerce, as 
much as the building of locomotives and railway cars, or the manufac- 
ture of their constituent parts. The distinction would seem to run 
along the line of those articles which are more or less fixed in place, 
and not ordinarily the subjects of bargain and sale as articles of com- 
nuerce, as contradistinguished from those which are movable and or- 
dinarily regarded as subjects of sale and manual transfer — articles of 
trade in the common course of mercantile business. The associated 
words seem to import that Congress intended to include ail those 
corporations which were engaged in the manufacture or sale of ar- 
ticles of commerce. By express désignation it included printers and 
publishers, so as to remove ail doubt as to whether their productions 
were to be regarded as articles of trade ; but in the case of vessels, so 
universally employed in commerce, it was unnecessary. 

We hâve found no case decided under the bankrupt act precisely 
in point, but there are a number of décisions arising under the laws 
of the States imposing taxes on "manufacturing corporations" which 
are quite pertinent for the purpose of defining the meaning and scope 
of the term. Thus in Commonwealth v. Keystone Bridge Co., 156 
Pa. 500, 27 Atl. I, a statute of the state exempted from taxation cor- 
porations organized exclusively for manufacturing purposes; and 
the question was whether a corporation engaged in the manufacture 
of wood, iron, and steel bridges was within the terms of the statute. 
And it was held that it was. Doubt was expressed as to whether 
the word "manufacturing" could be properly applied to the putting 
of bridges in place, but it was held that the préparation of the parts 
for putting them together from material either raw or unfinished was 
"clearly manufacturing, within any accepted définition of the word." 
Other cases in which like définition lias been given to the words are 
Attorney General v. Belle Isle Ice Co., 59 Mich. 162, 26 N. W. 311, 
60 Am.Rep. 287; People v. Knickerbocker Ice Co., 99 N. Y. 181, 
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I N. E. 669; Commonweaith V. Lowell Gasiight Co., 12 Allen, 75; 
Carlin v. Western Assurance Go., 57 Md. 515, 40 Am. Rep. 440. And 
see Schriefer v. Wood, 5 Blatchf. 215, Fed. Cas. No. 12,481; Law- 
rence V. Allen, 7 How. 795, 12 L. Ed. 914. 

The distinction between the manufacture of the material and build- 
ing it into ships, and that of building engines, boats, yawls, and other 
small craft, is only one of size and degree, and not of principle. 

We are of opinion that the order appealed from sHould be af- 
firmed, with costs. 



BILLS V. SCHLIEP. 
(Circuit Court of Appeals, Second Circuit. December 6, 1903.) 

No. 34. 

t. Bankbuptct— Reoeipt of Qoods bt Bankeupt— Fokwaedbrs— Natube of 
Relation. 

In an action by the trustée In banliruptcy of a shipper of certain fruit 
for defendant's assignors to factors for sale, évidence reviewed, and heM 
to establisb that the banlcrupt was a mère agent of the assignors to 
forward the goods to the factors, and not their factor, who, as such, con- 
signed the goods to the consignées as subf actors. 

S. Bamb— Sale of Goods— Procbeds— Trust— Rtght to Follow. 

Where a factor receives the proeeeds of goods sent him for sale, the 
factor's principal may equitably follow the money so received into the 
hands of any person who receives them with knowledge of their trust 
character. 

8. Same— MiKGLiNG Trust Funds. 

Where factors received goods for sale from a forwarder for the shlp- 
pers, and were thereafter notifled that certain car loads of the shipments 
belonged to defendant's assignors, and were directed to report sales of 
such cars to them direct, after which the forwarder became bankrupt, the 
shippers of such cars were entitled to recover the proeeeds of the sale 
thereof from the factors, notwithstanding the latter mingled the funds 
received from the various shipments, since, after notice of the for- 
warder's want of tltle in the partlcular cars, it would be presumed, in 
equity, that the factors would satisfy their claims out of the other ship- 
ments in their hands before resortlng to the cars in question, or they 
would be deemed to bave held the entire proeeeds not necessary to 
satisfy their claims for the use of the conslgnors of the cargoes in ques- 
tion. 

Appeal from the Circuit Court of the United States for the Eastern 
District of New York. 

Appeal by défendant from final decree of the United States Circuit 
Court for the Eastern District of New York adjudging that the plain- 
tiff was entitled to the whole of a certain fund, except $150.63. 

Chas. L. Atterbury, for appellant. 

P. B. Safïord, for appellee. 

Before LACOMBE and TOWNSEND, Circuit Judges, 

TOWNSEND, Circuit Judge. The plaintifif in the court below is 
the trustée in bankruptcy of one Howard, who was adjudicated a 
bankrupt on or about March 13, 1899. Between September l, 1898, 

Y 2. See Factors, vol. 23, Cent. Dig. § 95. 
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and March lo, 1899, said Howard had received from various fruit 
growers 105 car loads of fruit, and had shipped them from San José, 
Cal., to his consignées, the firm of Turle & Skidmore, in New York, 
for sale. They sold the fruit. The gross proceeds of said sales were 
$97,872.09, and the consignées, after deducting amounts paid on How- 
ard's drafts drawn on them, and freight and diarges, had a balance on 
hand of $6,686.79. 

The défendant, Schliep, as assignée, represents four of said fruit 
growers, who claimed that six of the cars so consigned by Howard 
to Turle & Skidmore were their property, and that they were sev- 
erally entitled to the net proceeds thereof received by Turle & Skid- 
more. It is unnecessary to rehearse the proceedings leading up to 
the assignment to Schliep, and his substitution as défendant. The 
sum of $6,502.22 is on deposit with the Washington Trust Company, 
subject to the order of court. 

This action is at law by the trustée in bankruptcy against this as- 
signée, and the question at issue is as to the right of the trustée to so 
much of said balance as represents the amount of net proceeds of the 
sale of said six car loads of fruit. 

In February, shortly before Howard was adjudicated a bankrupt, 
:hese four shippers notified Turle & Skidmore that thèse spécifie six 
car loads of fruit belonged to them, respectively, and they requested 
Turle & Skidmore to hold said car loads, or the proceeds of the sale 
thereof, subject to their orders. Turle & Skidmore refused to recog- 
nize said claims; stating that, as ail business had been donc through 
Howard, they could only deal with him in the matter of settlement. 

The décision of the case dépends upon whether Howard was a mère 
agent of the shippers to forward goods to their consignées and fac- 
tors, Turle & Skidmore, as claimed by défendant, or whether he was 
the factor of the shippers, who, as such factor, consigned the goods 
to his subfactors, Turle & Skidmore, as claimed by plaintifï. 

Howard was not called as a witness. Such correspondence of his 
as appeàrs in the record seems to indicate that at or about the time 
of his suspension the relation between at least two of defendant's as- 
signors and Turle & Skidmore was that of shipper and consignée, 
and that he had no interest in said shipments, except his commis- 
sions. Thus, on February i3th he advises Turle & Skidmore "to 
work direct with Enright and simply allow Howard & Co. our com- 
mission," as to two cars, and, in regard to the car "belonging to Mr. 
E. M. Thomas," urges the same course, and says that, "in case we 
hâve to make an assignment, neither of thèse three cars will appear in 
our schedule." Howard's bookkeeper, Worcester, testified that How- 
ard did business on his own account, handling his own fruit, and act- 
ing as factor or broker for shippers and owners of dried fruit, and 
that Turle & Skidmore were his correspondents ; that no one of the 

105 cars was shipped by the owner in his own name to Turle & Skid- 
more, but that, when shipped in the name of the shipper, the goods 
were in each instance brought in to Howard, and he made the ship- 
ment. It appeared, however, on his cross-examination, that some 
shipments had been made — notably, one by Thomas, one of defend- 
ant's assignors, in the name of the owner, to Turle & Skidmore, with 
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instrucHons to crédit a certain sum to account. Worcester further 
testified that, when goods were sold, Howard and Turle & Skidmore 
divided between them a commission of 5 per cent. 

The bookkeeper for Turle & Skidmore testified that Turle & Skid- 
more were the agents at New York of Howard ; that they had no di- 
rect relations with the four shippers herein; that they recognized no 
one except Howard in their business ; that ail proceeds of sales of hi? 
shipments, and drafts and other charges thereon, were respectively 
credited or debited to his account; and that they had always accounted 
to him, and never to any one else, for consignments and sales. »<» 

Inasmuch as there are some material différences in the relations 
between the varions shippers and Howard, it will be necessary to con- 
sider their testimony separately. 

Enright testified that he shipped the two car loads of prunes in ques- 
tion through E. B. Howard to Turle & Skidmore to be sold; that 
he had been doing business with them for several years, and, while 
the accounts of sales in previous dealings had been rendered to him 
through Howard & Company, he only employed Howard to forward 
the goods to Turle & Skidmore because he understood that Turle Sf 
Skidmore would not handle any goods except those that came from 
Howard; that he employed Howard only to forward them. As al- 
ready shown, Howard wrote to Turle & Skidmore, notifying them 
that Enright had two cars of fruit with them; and he also asked 
them to advance money to Enright as he (Enright) might need it, 
and to work direct with Enright. 

J. J. Shaner testified that he had been doing business with Turle & 
Skidmore since 1886 ; that Skidmore visited him in 1889, and that at 
that time he told Skidmore he wished to send the fruit direct to him, 
but that Skidmore said "that any fruit that I consigned to him would 
hâve to go through Mr. Howard at présent" ; that, pursuant to thèse 
instructions, he shipped a car of fruit through Howard & Co., as 
agents for Turle & Skidmore, telling Howard that "I wanted him to 
ship to Skidmore, at Skidmore's request," and that he (Shaner^ told 
Skidmore he could pay Howard whatever commission he wished; 
that he shipped the goods through Howard only because he was so 
instructed by Skidmore, and had no agreement with Howard that he 
(Howard) should receive any compensation from him (Shaner). 

Worcester, the bookkeeper for Howard, whose testiipony has al- 
ready been referred to, says that he had personal knowledge that 
the car of fruit shipped by Shaner was placed in Howard's hands dif- 
ferently from other cars of fruit which had been placed by Shaner 
in Howard's hands, and that, while he had no personal knowledge 
that Shaner was the owner of the goods, he knew no one else in 
the transaction, and did know that Howard had no interest therein. 

Knowles testified: That he met Skidmore in California. That 
Skidmore told him that Howard was his agent or représentative 
there; that he wished him (Knowles) to do business with his firm 
through Howard. That thereafter, through said agent, Howard, 
he asked Turle & Skidmore to take charge of a car of prunes which 
had been consigned to another party at New York, and agreed, if 
they would do so, to ship them other car loads of fruit for sale, 
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which are the car loads hère in question. That they did ship said 
prunes, and that they received a letter from the salesman of the 
firm of Turle & Skidmore, in response thereto, agreeing to sell 
the fruit as prortiptly as possible. The whole correspondence be- 
tween Knowles and Turle & Skidmore indicates that Knowles was 
deahng with Turle & Skidmore direct, and sent said car loads to 
tliem, and that the only relation of Howard to the transaction was 
that the bills of lading made out to Knowles were indorsed by him 
over to Howard because of Skidmore's previous request to that 
efïect. 

In a letter written by Knowles to Turle & Skidmore, which, how- 
ever, was subséquent to Howard's bankruptcy, they explained the 
second shipment of prunes by saying: 

"We shipped the cars to you on our behalf, for you to recoup yourself for 
ttny loss on the car of mouldy prunes, the draft against which you paid in 
fuU. We can imagine no other charges against thèse cars." 

It is admitted that Howard had no interest in the original transac- 
tion concerning the mouldy prunes. 

E. M. Thomas testified that he had previously sold fruit directiy 
to Howard, but that he consigned the car load hère in question 
to Turle & Skidmore upon the advice of Howard, who told him he 
could get a better price in that way. It will be remembered that 
this is the car as to which Howard notified Turle & Skidmore that 
it belonged to Thomas, and would not appear in his schedule if he 
were obliged to make an assignment. 

In this conflict between the testimony of the two bookkeepers 
and the shippers, it is impossible to accurately define the status of How- 
ard in thèse transactions. But we think, whatever may hâve been 
the relations existing between him and Turle & Skidmore, and what- 
ever may hâve been the understanding of Turle & Skidmore as to 
his relations with said shippers, the practically undisputed facts, so 
far as thèse shippers are concerned, show that they never author- 
ized him to act as their factor or commission merchant, but that 
they dealt with him merely as ihe agent of Turle & Skidmore, and 
that they must be considered as having thus, through Howard, 
employed Turle & Skidmore to act as their factors, merely making 
Howard their forwarding agent to effectuate this transaction, because 
Turle & Skidmore insisted that this course should be taken through 
Howard, as their représentative in CaHfornia. 

In the détermination of the rights of thèse shippers herein, the 
question as to whether Turle & Skidmore recognized them in thèse 
transactions is immaterial. Whether they originally knew the re- 
lations between the shippers and Howard, or whether he was actiiig 
as agent for undisclosed principals, they were bound, upon season- 
able notice of the facts, to equitably marshal the assets in their 
hands, over and above the amount sufiflcient to satisfy their charges 
and claims, and, after notice, to hold such balance subject to the or- 
der of the owners of said fruit. 

In whatever capacity Howard may hâve received thèse goods, it was 
upon the trust to deliver them to Turle & Skidmore for sale. The 
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debt of a factor for moneys received on sale of a princlpars g-oods 
has been held net to be a debt created by one acting in a fiduciary 
capacity, within the meaning of the bankrupt law. Chapman v. 
Forsyth, 2 How. 202, 11 L. Ed. 236; Re Swift, 3 Nat. Bankr. N. 
307. Eut the obligation of a factor for goods intrusted to him is of 
a fiduciary character, and, before sale, the principal may restrain an 
unauthorized disposition of such property, or compel observance of 
the conditions of such trust; and, after, the principal may equitably 
follow the moneys received from the sale of such goods into the 
hands of any person who receives them with knowledge of their trust 
character. Union Stockyards Bank v. Gillespie, 137 U. S. 411, 421, 
II Sup. Ct. 118, 34 L. Ed. 724. The money is held by such per- 
son subject to the disposition of the question: To whom, in equity, 
does it beneficially belong? National Bank v. Insurance Company, 
ID4 U. S. 54, 26 L. Ed. 693 ; Manhattan Bank of Memphis v. Walker, 
130 U. S. 267, 9 Sup. Ct. 519, 32 L. Ed. 959. 

It is immaterial that Turle & Skidmore may hâve mingled the 
funds in their hands received from the varions shipments, because, 
after such shipments and notice, the law wiU présume and a court 
of equity would require either that Turle & Skidmore should satisfy 
their claims out of the other car loads in their hands before resorting 
to the car loads in question, or would be deemed to hâve held ail 
proceeds not necessary to satisfy their claims for the use of the 
owners and consignors of the cargoes in question. 

In Hazard v. Fiske, 83 N. Y. 287, plaintiffs made advances to one 
Nims on the pledge of a bill of lading of a cargo of grain consigned 
to him at Buffalo. Afterwards Nims obtained possession of the 
grain, consigned it to défendants, and obtained advances thereon. 
Défendants had in their hands other funds, on which they had a 
lien, and which they had a right to apply to the payment of thèse 
advances. But after notice of plaintifïs'- claim, they paid said other 
funds to a third party on the order of Nims. Nims became bank- 
rupt. The court held, as to the défendants, that: 

"If they had a gênerai balance in their hands, belonglng to Nims, sufBcient 
to repay the advances made on the corn now In question, and the plaintiffs 
had a right, as against Nims, to that corn, or its proceeds, the défendants, 
after receiving notice of the plaintiffs' rights, could and should bave resorted 
ïn the flrst instance to such gênerai balance for their reimbursement, Instead 
of resorting to the fund to vchich the plaintiffs were equitably entitled. 
• • * It -was clearly their duty to respect the rights of the plaintiffs by 
retaining those advances out of this gênerai balance, and thus exonerate the 
proceeds of the corn pledged to the plaintiffs." 

The court further says: 

"The plaintiffs were clearly entitled, as between them and Nims, to the 
com or its proceeds. Their title was superior to that of any créditer or as- 
signée in bankruptcy of Nims, or to that of any person in whose favor Nims 
might draw for such proceeds, or to whom he might assign them. AU such 
transférées took subject to the prier equities of the plaintiffs. No one but 
the défendants appear to hâve been in a position to dispute the equities of the 
plaintiffs, and their right to do so existed to the extent only vrhich was 
necessary to secure the payment of the advances which they had made, on 
the strength of the apparent possession and title of Nlras. If they could 
reimburse themselves from other money of Nims In their hands, after notice 
of the plaintiffs' rights, equity clearly required them to do so." 
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The same principle is asserted and applied in Le-Marchant ▼. 
Moore, 150 N. Y. 209, 44 N. E. 770. 

The decree of the Circuit Court is reversed, with costs, with di- 
rections to order said fund to be paid over to the défendant, as as- 
signée of said four shippers, in accordance with this opinion. 



TAYLOB et al. v. CUMMINGS et al. 

(Circuit Court of Appeals, Seventh Circuit. October 6, 1903.) 

No. 956. 

1. Corpobations—Stockholdkbs— Stock Liabilitt— Statdtks. 

Hurd's Eev. St. 1893, c. 32, §§ 8, 25, declarlng that stockholders of a 
corporation shall be liable to credltors for the amount unpaid on the 
stock held by them when not "fully pald," did not create a new obliga- 
tion, but is merely deelaratory of the common law. 

2. SAMB — EXCHANGK OF PbOPEKTT FOB StOCK — OVBBVALUATION — FkAUD— 

Intent. 

Where the members of a flrm organized a coiporation to continue the 
firm's business, and exercised entire good faith in adopting the valuation 
of assets fixed by the bookkeeper and financial manager of the flrm with- 
out any intent to overvalue, the fact that by reason of errors in the 
bookkeeper's statements there was a material overvaluation did not 
render the stockholders receiving thelr stock for their interest in the 
flrm as "full paid" liable to credltors for the diflCerence between the 
aetual value of the property and the nominal value of the stock. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

The appellants, judgment credltors of James H. Walker Company, an in- 
solvent Illinois corporation, flled their bill to enforce an alleged liabllity of 
the stockholders of the corporation for unpaid subscriptions to the capital 
stock, and this appeal is from a decree overruling exceptions to the master's 
report and dismissing the bill for want of equity. The several opinions of 
Judge Jenkins (who heard the case belovr) on demurrers to the bill and 
amended bill, and on final hearing are reported as Taylor et al. v. Walker 
(C. C.) 117 Fed. 737, and the Issues presented by the bill and conclusion of 
facts and law on which the decree of dismissal rests, are clearly set forth. 
While the testimony is voluminous, no conflict appears upon the material 
facts, and error Is varlously assigned for inferences of fact found or not 
found by the master and conclusions of law therefrom, conflrmed by the 
decree. 

The issue is whether the cotporate stock was full pald within the doctrine 
applicable in favor of credltors, upon the following state of facts: 

The corporation was organized December 17, 1892, by the members of the 
firm of James H. Walker & Co., to take the assets and beeome the suecessor 
of that firm in its business of wholesaling and retailing dry goods at Chicago. 
That business was extenslve and had been carrled on for a séries of years, 
in charge of Mr. Walker, who was the gênerai partner, with Mr. Cummings 
and Mr. Howard as spécial partners. The spécial partners had contributed 
about $900,000 of the flrm capital, but took no part in the management, and 
pursuant to statute were free from Personal liabllity for debts beyond the 
capital so Invested. While Mr. Walker was a dry goods merchant of long 
expérience and practical manager of the business, the books and flnancial af- 

T 1. Stockholders' liability to credltors In equity, see note to Kickerson 
Eoller-Mill Oo. v. Farrell Foundry & Machine Co., 23 C. C. A. 315; Scott 
T. Latimer, 33 C. C. A. 23. 
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faire were managed by an employé, Mr. Magoon, who made periodlcal state- 
ments for the information of the members, and ail relied thereon for their 
understanding of the flrm afEalrs. The change to a corporate arrangement 
was advised by leading creditors of the flrm as the préférable plan for ail 
Interests, and was flnally adopted by the members in that vlew; no dissatis- 
faction witb the business or ulterior motive for the change on the part of 
either appearlng from the évidence. The master further flnds that the valua- 
tion of the flrm assets, Including good will, was ascertained from statements 
and estimâtes fumished by Mr. Magoon— based on the laventory of July, 
1892, wlthout awaltlng the Inventory to be made In January— and the mem- 
bers ail relled upon and accepted such showing in entlre good faith, which 
flxed the value at Ç1,BOO,000 for the transfer; that the capital stock of the 
corporation and the pro rata subscrlptlons were made to equal such valua- 
tlon in like good falth, and the transaction was carried out accordingly; that 
Mr. Magoon in making such estimate erroneously included several large 
items and overvalued others, so that the aggregate thus adopted considerably 
exceeded the actual value of the assets; but the members of the flrm and 
corporation were wlthout knowledge or suspicion of such excess. The com- 
mercial disasters of 1893 speedily followed the commencement of business 
by the corporation, and in August, 1893, it was forced into liquidation and a 
receiver appolnted. The assets proved insufflcient to satlsfy the corporate 
indebtedness, so that this bill was flled to charge the stockholders wlth the 
deflciency, through overvaluatlon of the flrm assets so transferred to make up 
their subscriptions to the capital stock. To what extent the ultimate shrink- 
age in values was due to thèse subséquent conditions does not appear, but 
the errors and overvaluations so f ound by the master are of sufflcient amount 
to ralse the questions pressed for review. 

Arthur B. Wells, Newton A. Partridge, Adolph Moses, and John 
M. Blakeley, for appellants. 
John S. Miller, S. A. Lynde, and John C. Howard, for appellees. 

Before GROSSCUP and BAKER, Circuit Judges, and SEAMAN, 
District Judge. 

PER CURIAM. The honest purpose of the members of the spé- 
cial partnership in organizing the corporation to take the place and 
assets of the firm and carry on the business in their interest, and their 
entire good faith in adopting the valuation of assets and fixing the 
amount of capital stock accordingly, are well established facts in the 
record. The circumstances of the transaction are free from indica- 
tion of intention or motive to make the capital stock in excess of the 
fair value of the assets and trade which were to be retained in sub- 
stantially the same ownership, and no attempt appears to escape mem- 
bership or liability or to speculate in the stock. The suggestions in 
the brief of counsel for appellants of ulterior motive for the change 
are not consistent with the undisputed testimony. 

With the facts thus settled the only question for review is whether 
the trial court erred in the rule of law upheld by the decree. The 
doctrine of Coit v. Gold Amalgamating Co., 119 U. S. 343, 345, 7 Sup. 
Ct. 231, 30 L. Ed. 420, was rightly applied, and is controlling, unless 
that rule is either modified by later décisions of the Suprême Court, 
or supplanted by the statutes of Illinois under which the incorpora- 
tion was efïected. Coit v. Gold Amalgamating Co. clearly pronounces 
the gênerai doctrine applicable to such state of facts, and the same 
view is approved or recognized without modification in the subsé- 
quent décisions. Fort Madison Bank v. Alden, 129 U. S. 372, 378, 
9 Sup. Ct, 332, 32 L. Ed. 725; Fogg V. Blair, 139 U. S. 118, 126, 
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11 Sup. Ct. 476, 35 L. Ed. 104; Handley v. Stutz, 139 U. S. 432, 11 
Sup. Ct. 530, 35 L,. Ed. 227; Camden v. Stuart, 144 U. S. 104, 113, 

12 Sup. Ct. 585, 36 L. Ed. 363; II Rose, Notes (U. S.) 229. It is 
contended that the case of "Camden v. Stuart, supra, charges stock- 
holders with liability under facts analogous to those appearing in this 
controversy, and that the ruling therein and expressions in the opinion 
modify the earlier décisions and are opposed to this decree. We hâve 
carefully examined the case in that view, but find neither analogy in 
the facts nor departure in the opinion £rom the rule of the Coit Case. 
In Camden v. Stuart the facts of intentional overvaluation and of simu- 
lated payment for the issue of stock were obvions, so tliat the doctrine 
there stated that the trust arising in favor of creditors through the sub- 
scriptions for the stock "cannot be defeated by simulated payraent of 
such subscriptions, nor by any device short of actual payment in 
good faith," was clearly relevant. Neither of thèse features appears 
in the case at bar to bring it within that elementary doctrine. 

The main contention for reversai, however, rests upon the Illinois 
statute and décisions which are alleged to establish an independent 
ground or measure of liability against the stockholder for deficiency 
in the payment for stock. As this corporation was created under the 
laws of Illinois, it is unquestionable that the stockholders are subject 
to any liability thereby imposed, in addition to their comnion-law 
liability. But the statutory provisions cited to that end are sections 
8 and 25 of chapter 32 of Hurd's Revised Statutes of 1893, and the 
only liability therein mentioned is for the amount unpaid upon the 
stock when not "fully paid," thus imposing no new obHgation and 
simply providing "for the préservation of an old one," as it existed at 
common law. Patterson v. Lynde, 106 U. S. 519, 521, i Sup. Ct. 432, 
27 L. Ed. 265; Handley v. Stutz, 139 U. S. 417, 427, 11 Sup. Ct. 530, 
35 L. Ed. 227. Nevertheless the contentions are earnestly pressed 
(i) that décisions of the Suprême Court of the state defining such 
liability are controlling, and (2) that stockholders are thereby made 
chargeable for overvaluation of property applied by them in payment 
for the stock, regardless of the fact of good or bad faith in the trans- 
action. The latter proposition is thus broadly stated in the brief of the 
learned counsel for the appellants ; "If the différence between the 
amount of -stock and the value of the property with which the subscrip- 
tion is attempted to be satisfied, is apparent, then we insist a case is 
made out, under the authorities." 

In the case of a liability created by statute alone the construction 
thereof adopted by the state Suprême Court would prevail in the 
fédéral court. But the mère statutory affirmance of a well-recognized 
common-law liability présents another quçstion, fortunately not arising 
in the présent instance in view of our conclusion as to the import of 
the state décisions cited. 

For the rule of Hability urged on behalf of the appellants as above 
stated, the récent case of Sprague v. National Bank of America, 172 
111. 149, 58 N. E. 19, 42 L. R. A. 606, 64 Am. St. Rep. 17, is the chief 
reliance. We hâve examined this case with the utmost care, and find 
no countenance for the appellants' contention, either upon the facts 
reported or in the opinion, and no substantial conilict with the doctrine 
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of the fédéral décisions. While the fact of overvaluation pi assets 
appears there, as in the présent case, the other material circumstànces 
are in no sensé analogous. It was the case of a California corporation, 
with a large overissue of stock, reorganized by the stockholdôrs as an 
Illinois corporation, share for share, for the purpose of escaping Per- 
sonal liability imposed upon them by the California statute. As stated 
in the opinion, the aggregate value of the property was treated by the 
corporators as "whoUy unimportant, and did not enter into their con- 
sidération" ; and the transaction is there characterized as "a cOrporate 
burial in California for résurrection in Illinois." The validity of an 
agreement between the corporation and shareholders upon the value of 
property transferred in payment for stock is distinctly affirmed, "pro- 
vided the agreement is made in good faith, and in the exercise oi judg- 
ment fairly and honestly directed." The utmost effect of this décision 
is that property can be received in payment for stock on the basis only 
of its actual value as honestly agreed upon between the parties, anH that 
the right of a créditer to impeach the transaction as not so predicated 
"is not dépendent, in any degree, upon the knowledge possessed by 
the creditor that the subscription was or was not paid in fuU. If 
unpaid to the corporation, it must be paid to the creditor." In other 
words, the test is of a payment in fact by a transfer of property at a 
bona fide valuation, and not whether the value so agreed upon proved 
to be excessive. So in Coleman v. Howe, 154 111. 458, 469, 39 N. E. 
yzy, 45 Am, St. Rep. 133 (also cited on behalf of the appellants), the 
rule is thus, stated: 

"Cases may arise, where stock is issued for property taUen at an over- 
valuation, which would justlfy courts in corapelling stockliolders to respond 
to the creditors for the par value of the stock less the actual value of the 
property taken in exchatige fou it. "Such will not be the case where there is 
entire good faith In making the valuation." 

We find no support in thé décisions of the Illinois Suprême Court 
for the proposition on which reversai is sought, and the ruling of the 
Circuit Court is in conformity with the established doctriiie. 

The decree theref ore is affirmed. 



SWIFT & CO. V. LANGBBIN. 

(Circuit Court of Appeals, Slxth Circuit January 14, 1904.) 

(No. 1,215.) 

1. Defbctive SrDE-WAi/K— Injury to Pbdehtrtan— ConthiButobt Négligence. 

It is liot négligence as a matter of law for one to walk upon a street 
which he can. see is out of repair or obstructed by débris. 

2. Samb—Instructions. 

In au action by a pedestrian against an abutting owner for injuries 
occasioned by stepping into a hole left in the sidewalk by the removal of 
an îron grating, the accident occurrlng at night and while the place was 
unlighted and unprotectèd, it is not error to refuse to instruct that if the 
Jury flnd l^biat plaintIfC and his companlon weire, walking oD the sidewalk, 
where he eould plalnly seé débris, etc., and knew the wàJls of the build- 

V 1. See Municipal Corporations, vol. 36, Cent Dig. §§ 1678, 1T56, ' . 
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Ing were torn down, bnt could see a safe and secure patb, and, wlsUng: 
to get In thls path -where his companlon was walklng and whlch wa» 
llght, he, Instead of stopping short to allow his companlon to pass on 
and then stepping behind him, stepped over towards the wall, and in 
the dark, and fell In the hole, thls was contrlbutory négligence. 
t. Samb— (Question for Jury— Review. 

The fact that In a personal Injury case the trial judge has submitted, 
or refused to submit, a question Involving the inference as to contrlbu- 
tory négligence to be reasonably drawn from imdlsputed facts, cannot 
conclude a reviewing tribunal, slnce the opinion thus expressed as to 
what mlght or mlght not be reasonably inferred cannot furnish an ar- 
bitrary standard. 

In Error to the Circuit Court of the United States for the Western 
District of Tennessee. 

For opinion below, see 121 Fed. 416. 

James H. Malone, for plaintififs in error. 
John C. Bell, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit 
Judges. 

LURTON, Circuit Judge. There was évidence tending to show 
that the plaintifïs in error, while engaged in making altérations in a 
building, removed for their convenience an iron grating over a 
cellar under the sidewalk in front of their building, and left same 
unlighted and unprotected. The défendant in error, passing along this 
sidewalk in the nighttime in company with one Soverns, stepped into 
the opening made by removing the grating, and sustained serious 
injuries. 

Upon the conclusion of the évidence the court delivered a full 
charge, to which no exceptions were reserved. After having retired 
the jury returned into court, and propounded to the court the follow- 
ing interrogatory : 

"If a person knowlng that a building was belng remodeled or rebullt, and 
saw brick and débris on sidewalk, and dld not know of any hole in sidewalk, 
and In passing along sidewalk, with no barrler to prevent hlm, is he gullty 
of contributory négligence, even If he knew of Improvements going on, if he 
should fall in a bole? With thls previous knowledge of improvements and 
attendant dangers, can he recover under the law in case of accidentî" 

Thereupon the court requested counsel to prépare what they con- 
sidered should be said to the jury in response. The attorney for the 
plaintifï in error requested the judge to charge the jury as foUows : 

"If the jury flnd that the plaintlfE and his companlon, Soverns, were walk- 
lng on the sidewalk where he could plainly see débris, etc., and knew the 
walls of the building were torn down, but could see a path safe and secure 
to walk upon, and that he wished to get in this path where Soverns was 
walklng, and which was light, and instead of stopping short off to allow Sov- 
wns to pass on, and then himself step beblnd Soverns in the path, he, the 
plaintiff, stepped over towards the wall, and In the dark, and fell in the hole, 
then this was contributory négligence, which would prevent the jury from 
rendering a verdict for the plaintiff, and you should find for the défendant." 

This was denied, and exception reserved, and the refusai to so 
charge is the sole error rehed upon to reverse the judgment for the 
plaintifï below. 
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If îs noî negflîgence as a matter of law for one io walk' tipon a 
Street which he can see is out of repair or obstructed by débris. 
It may be that the use of such obstructed way would not, under ail 
the facts, be inconsistent with reasonable care, and the question of 
négligence in every such case would dépend upon the character and 
extent of the visible obstruction, and the care exercised in using the 
Street under ail of the circumstances. Mushenval v. Dist. of Colum- 
bia (Nov. 30, 1903 ; not yet ofScially reported) 24 Sup. Ct. 57, 48 h. 
Ed. . 

The négligence set up by this spécial request lies in small compass, 
namely, that if the plaintifï, being situated as assumed in the request, 
wished to get into the path in which his companion was walking, 
should step to one side, and toward the wall of the building on the 
inner side of the sidewalk, for that purpose, instead of standing still 
and letting his companion, Soverns, pass on, and then dropping in be- 
hind him, that he would in so doing be guilty of négligence proxi- 
mately contributing to his injury, and such as to defeat his action. 

We are not prepared to say that the court erred in refusing to give 
this charge. In the first place, it does not leave to the jury the con- 
sidération of other facts which should hâve some bcarir.g in deter- 
mining whether the mère act of "stepping over toward the wall," in 
order to get into the lighted path, instead of stopping and allowing 
his companion to pass on, and then stepping into the path behind him, 
(was an act of négligence. 

It takes no account of the extent of his side step, nor the width of 
the sidewalk, or of the lighted path or the character or location of 
the "débris" refcrred to, nor of the nearness of the wall toward which 
he stepped, nor of the reasons which rnight lead him to do the one 
thing rather than the other. 

Confining ourselves to the hypothetical case stated in the re- 
quest, the only notice of obstruction which the plaintifiE had was that 
"he knew the walls of the building were torn down," and "could plain- 
ly see débris." Whether it was upon one or both sides of "the safe 
and secure" path his companion was pursuing is not stated or as- 
sumed. But if we assume that he assumed the risks incident to the 
fact that the wall of the défendants' building had been puUed down, 
and that there was more or less débris upon the sidewalk, his injury 
did not resuit from either fact, but from the further fact that betwecn 
this alleged "safe path" into which he was striving to get and tlie 
inner edge of the sidewalk there was a hole, caused by the removal 
of an iron cellar grating, which was unlighted and unguardcJ. 

Now, can it be said that the mère fact that he stepped "over to- 
wards this wall and in the dark," in order to get into the path, instead 
of stopping and letting his companion pass on and then dropping in 
behind, was so clearly an act of négligence as to présent no debatable 
inference? Négligence is a question of law only when the facts upon 
which it dépends are undisputed, and when the inferences from those 
facts will not reasonably admit of any other imputation. The dis- 
tinction between the function of the judge and of the jury in deter- 
mining a question of négligence is well stated by Lord Chancellor 
127 F.— 8 
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Cairns in Metropolitan Ry. Co. v. Jackson, i;. R. 3 'App. Cases, 193, 
197, where he said : 

"The judge has to say whether any facts hare been establisbed by évidence 
from which négligence may reasoiiably be inferred; the jurors bave to say 
v^hether, from those facts when submitted to them, négligence ought to be 
inferrcù " 

Railway Co. v. Ives, 144 U. S. 417, 12 Sup. Ct. 679, 36 t. Ed. 485; 
Patton V. Southern Ry. Ce, 82 Fed. 979, 27 C. C. A. 287. 

The difficulty is to say when a jury may reasonably draw an in- 
ference of négligence. There are plain cases, cases in which ail men 
could reasonably draw but one inference, but there are other causes, 
and an infinité number of them, where, for the want of a definite stand- 
ard of prudence, reasonable men might reach différent conclusions. 
But in the latter situation we hâve a case for the jury, whO, in cir- 
cumstances of grave doubt, should be called upon to say whethcr 
négligence ought to l)e inferred or not. The inhérent vagueness of 
the Word "reasonable" will always perplcx the judge and juries, be- 
cause in the very nature of things there can be no settled rules by 
which to guide the judgment to a conclusion. The Directors of Dub- 
lin, etc., Ry. Co. v. Slattery, L. R. 3 App. Cases, 1155, I197. 

This difficulty is recognized in Railroad Co. v. Stout, 17 Wall. 657, 
663, 21 h. Ed. 745, where. in discussing the function of judge and 
jury. Justice Hunt said 

"Certain facts we may suppose to be clearly establisbed from which one 
sensible, Impartial man wonld infer tliat proper care had not been used, aud 
tliat négligence exlsted; another man equally sensible and equally impartial 
would in^cr tbat proper cr.re had boen used and that there was no négligence. 
It is this elass of c-ises and tbose akin to it tbat the law commits to the dé- 
cision of the jury.'' 

That the trial judge has submitted or refused to submit a question' 
involving the inference to be reasonably drawn from undisputed facts,, 
in the very nature of things cannot conclude a reviewing tribunal, 
because the opinion thus expressed as to what might or might not be 
reasonably inferred cannot f urnish an arbitrary standard of what is or 
is not a reasonable déduction. 

Having due regard to the fact that the trial judge whose ruling is 
questioned both saw and heard the witnesscs, a reviewing tribunal 
must, for itself and upcn its ovm responsibility, détermine whether 
there was a question for the jury, without, as observed by Lord 
Coleridge in Dublin, etc., Ry. v. Slattery, being put in the awkward 
attitude of saying "by implication that in the case before them the 
judge overruled is ont of the pale of reasonable men.'" 

Illnstrative of cases where no inference, other than that of con- 
tributory négligence, could reasonably be drawn, are the cases of 
Railroad v. Houston, 9s U. S. 693, 24 L. Ed. 542 ; Elliot v. Railroad 
Co., 150 U. S. 245, 14 Sup. Ct. 8s, 37 L. Ed. 1068; N. P. R. v. Free- 
man, 174 U. S. 379, 19 Sup. Ct. 763, 43 L. Ed. 1014; Blount v. Grand 
Trunk Ry. Co., 61 Fed. 375, 9 C. C. A. 526; E. & N. Rd. v. McClish, 
IIS Fed. 268, S3 C. C. A. 60; Zopfi v. Postal Tel. Co., 60 Fed. 987, 
9 C. C. A. 308, 312; Shatto V. Erie Rd. Co. (C. C. A.) 121 Fed. 678. 

Upon the other hand, the cases cited bélow are examples of the 
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sub'mîssîon of undisputed facts to a jury to say whether or oot the 
inference of négligence should be drawn. Grand Trunk R. R. Co. 
V. Ives, 144 U. S. 408, 12 Sup. Ct. 679, 36 L. Ed. 485; Jones v. Rail- 
road Co., 128 U. S. 443, 9 Sup. Ct. 118, 32 h. Ed. 478; Northern 
Pac. R. Co. V. Egeland, 163 U. S. 93, 16 Sup. Ct. 975, 41 h. Ed. 82 ; 
C, N. O. & T. P. R, Co. V. Farra, 66 Fed. 496, 13 C. C. A. 602. 

The plaintifï had no actual knowledge of this dangerous opening 
in the street, and we are not justified in saying that, under the condi- 
tions assumed in the request, he was necessaril^f guilty of contributory 
négligence. 

Judgment is accordingly afErmed. 



P. H. PETRY & CO. V. UNITED STATES, 
((Circuit Court of Appeals, Second Circuit Deeember 21, 1903.| 

No. 62. 

1. CUSTOMS DtTTIBS— Cl/ASBIFICATIOH— B0OK8 FOB ChiLDBEN'S UsE— BOOES IK 

FoBBioN Languagb. . 

■Seld, that the provision in paragraph 400, Tariff Act July 24, 1S97, c. 
11, § 1, Schedule M, 30 Stat. 188 [U. S. Comp. St. 1901, p. 1672], for "books 
of paper or other material for ctiiltlren'e use, containlng illumlnated litbo- 
graphic prlnts, not exceeding in weight twenty-four ounces eacb," is more 
spécifie tban that la paragraph 502, § 2, Free List, of sald act, 30 Stat. 
196 [U. S. Comp. St. 1901, p. 1681], for "books • • • prlnted exclu- 
sively in languages other than Engllsh." 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

For opinion below, see 121 Fed. 207. 

Thla Is an appeal from a décision of the Circuit Court of the United States 
for the Southern District of New ïort (121 Fed. 207), afflrming a décision of 
the Board of United States General Appralsers, whlch sustained the action 
of the coUector In his assessment of duty upon the merchandise in question. 
Note G. A. 4,200. No sample of the imported boolis was produced at the 
argument but they are thus described In the report of the assistant appraiser: 
"The merchandise under protest conslsts of boolis for children's use, con- 
tainlng illumlnated lithographie prlnts, the boolis being in the German Lan- 
guage." The collecter assessed duty imder paragraph 400 of the tariff act of 
1897. Act July 24, 1897, c. 11, § 1, Schedule M, 30 Stat. 188 [U. S, Comp. 
St. 1901, p. 1672]. The importers protested, Insisting that the merchandise 
was entltled to free entry under paragraph 502 of the same act. Section 2, 
30 Stat. 196 [U. S. Comp. St. 1901, p. 1681], The last sentence of paragraph 
400, the only portion In controversy, Is as follows;— "Books of paper or other 
material for children's use, containlng illumlnated lithographie prlnts, not ex- 
ceeding in weight twenty-four ounces each, and ail boolilets and fashlon 
magazines or periodicals printed in whole oc in part by lithographie process 
or decorated by hand, eight cents per pound." Paragraph 502 of the free Jist 
Is as follows: — "Boolis and pamphlets prlnted exclusively in languages other 
than Engllsh; also boolis and music, in raised print, used exclusively by the 
bllnd." The Board of Appralsers and the Circuit Osurt hâve upheld the ac- 
tion of the collecter upon the ground that the language quoted from para- 
graph 400 Is more spécifie than the provisions of paragraph 502. 

W. Wickham Smith, for appellants. 
Henry C. Platt, Asst. U. S. Atty. 

Before WALLACE, LACOMBE, and COXE, Circuit Ju'dges. 
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_ COXE, Circuit Judg-e (after stating the facts as above). The ques- 
tion presented is an exceedingly narrow one. Each of the paragraplis 
involved describes the books in controversy. Neither contains the 
qualification "not otherwise provided for." Both contain words of 
limitation but, after careful considération, we are inchned to agrée 
with the Circuit Court and the board that the collector's paragraph is 
the more spécifie. Both paragraphs relate, broadly, to books , 502 
being limited only to books printed in a foreign language, while 400 
is limited to books (i) for children's use, (2) containing illuminated 
lithographie prints, and (3) not weighing more than 24 ounces. From 
the generic class "books," the former paragraph carves out the broad 
subdivision, books printed in a foreign language ; the latter carves 
out what is, perhaps. an equally broad subdivision, but limits it by two 
additional restrictions relating to contents and weight. "Books for 
children's use" may be no more spécifie than "books printed exclu- 
sively in languages other than English," but when children's books 
are limited to the comparatively small class containing illuminated 
lithographie prints and weighing twenty-four ounces or less, we think 
the description is more spécifie. Fink v. United States, 170 U. S. 584, 
18 Sup. Ct. 770, 42 L. Ed. II 53, and cases cited. The language in 
controversy is not found in the act of 1894. Act Aug. 27, 1894, c 
349, 28 Stat. 509. It is a new provision in the act of 1897, and its 
présence there is signifieant. Under the act of 1894, which containeé 
a similar paragraph to 502 quoted above, thèse books might hâve been 
entitled to free entry. When, therefore, Congress passed the présent 
law it seems probable that the intention was to collect duty upon ail 
illuminated lithographie prints even though bound together in book 
form and described in text printed in a foreign language. If tlie 
books contain the prints »t matters not in what language the text is 
printed. In other words we cannot resist the conclusion that after 
providing for the free entry of books printed in foreign languages the 
lawmakers intended to remove from this category books for childrea 
containing illuminated prints. If Congress had purposed to make au 
exception in favor of such children's books when printed in a foreign 
language it would hâve said so in unequivocal language. 
The judgment is affirmed. 



OHIO BAKING CO. et al. v. NATIONAL BISCtJTT CO. 

(Circuit Court of Appeals, Sixth Circuit January 21, 1904) 

No. 1,232. 

1. TEADE-MAnic— Protection— Infeingement. 

The right of the owner of a trade-mr.rb to be protected In the exclusive 

use thereof Is not depondent on the fédéral statiite authorizing registra- 
tion. 

2. SAME— NATTTM! Oî- RetJEF— ITNPArB DOMESTIC CoMPurmoN. 

Where the ground for relief in a suit for infringement of a trade-marlî 
was uufair compétition in domestic commerce, and the cause of action 

t 2. Unfnir compétition, Pee notes to Scheuer T. Miller, 20 C. C. A. 165; Lara 
T. Harper & Bros., 30 C. C. A. 37U 
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alleged was an Imitation of plalntlfCs trade-mark on cartons used in local 
trade, and there was no allégation that complalnant's foreign trade was 
Injured by the acte complained of, the fact that the trade-mark was 
registered, and that complainant was entitled to protection under the 
fédéral statute wlth regard to forelgn commerce, was immaterial. 

g. Same— Evidence. 

Complalnant's "In-er Seal" trade-mark, as known to the public, was 
printed In white letters on a vlvld red background of a peculiar sbade, 
and applied to the ends of cracker and biscuit cartons, in wblch com- 
plalnant's goods were packed for sale. Shortly thereafter défendant con- 
ceived a trade-mark wlth the words "Factory Seal" printed on the same- 
colored labels, whicli it appUed to the ends of slmilar packages of Its 
biscuits. At the tlme défendant adopted thls trade-mark It knew com- 
plalnant's crackers were the only ones sold wlth the red seal on the end 
of the cartons, and that its trade-marks were Uable to deceive careless 
purchasers. Seld', that defendant's trade-mark, when so printed and used, 
was an infrlngement on complalnant's trade-mark, and sbould be enjoined. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Ohio. For opinion below, see 127 Fed. 160. 

Thomas A. Banning, Ephraim Banning, and Benjamin C. Starr, 
for appellants. 

Squire, Sanders & Dempsey, Earl D. Babst, and Offield, Towle & 
Linthicum, for appellee. 

Before LURTON and RICHARDS, Circuit Judges, and THOMP- 
SON, District Judge. 

RICHARDS, Circuit Judge. In March, 1900, the complainant be- 
low, the National Biscuit Company, was engagea in the manufacture 
and sale of bakery products, consisting of biscuits, crackers, etc. It 
owned and operated some 75 plants, located in the leading cities of 
the United States, the products of which were put out in packages or 
cartons under différent factory names, indicating their character and 
origin. For the purpose of identifying ail thèse products, making 
them known to the public, and guarantying their authenticity, it 
adopted an arbitrary design or symbol known as the "In-er Seal" 
trade-mark for use on its cartons, and at a cost of hundreds of 
thousands of dollars advertised it throughout this country and the 
world as the mark by which its goods might be recognized. Except 
for the use of some green and orange labels, which were soon aban- 
doned, the "In-er Seal" trade-mark was printed in white letters upon 
a vivid red label with clipped corners, and applied to the ends of the 
cartons. The trade-mark was registered, the application being filed 
May 12, 1900. In the latter part of August, 1900, the défendant be- 
low, the Ohio Baking Company, was engaged at Cleveland, Ohio, in 
making and selling bread and cakes. It had been so engaged for 17 
years. At this time, having decided to enter upon the biscuit and 
cracker business, it employed one Miles, a former employé of the 
National Biscuit Company, and gave him charge as manager of the 
cracker department about to be established. Within three or four 
weeks afterwards it began to place its biscuits and crackers upon the 
market, packed in cartons of substantially the same size as those used 
by the National Biscuit Company, and in some cases of the same 
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color, style of ornamentation, and gênerai appearance, ail having on 
the ends, printed in white letters upon red labels with clipped corners, 
a fanciful figure, known as the "Factory Seal" trade-mark, which 
the Ohio Baking Company, upon entering the cracker business, for 
the first time adopted and began to use. This trade-mark was regis- 
tered, the application being filed October g, 1900. For the purpose 
of comparison, the two trade-marks are shown in the foUowing il- 
lustrations, the vivid red background being designated by the black 
background : 




The original suit was brought by the National Biscuit Company to 
restrain the Ohio Baking Company and its officers from advertising or 
selling its goods in any package having on it the "In-er Seal" trade- 
mark or any imitation thereof, or in any package dressed in imitation 
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of one used by the National Biscuit Company, and for an accounting 
of the profits made by such unfair compétition. 

On an application for a preliminary injunction, Judge Wanty re- 
strained the défendant below, first, from using the "In-er Seal" trade- 
mark upon cartons containing its bakery products, as shown in cer- 
tain exhibits, or advertising or selling its bakery products in cartons 
containing thereon the "In-er Seal" trade-raark or any imitation there- 
of ; and, second, f rora putting up and selling or ofEering for sale the 
particular cartons shown in certain exhibits, or any other cartons re- 
sembling the complainant's cartons as closely as they do. But this 
was not to be construed as restraining the défendant from selling car- 
*tons of the size, weight, and shape of the complainant's, nor from 
using the respective colors as wrappers, provided they were so difïer- 
entiated in gênerai appearance as not to be calculated to deceive the 
ultimate ordinary purchaser. There was an appeal from Judge Wan- 
ty's order, and this court reversed the portion respecting the use of 
the "In-er Seal" trade-mark or any imitation thereof, but affirmed the 
rest. Upon the return of the case to the Circuit Court, an applica- 
tion was made to Judge Severens for an attachment for contempt 
against the défendant below for putting out certain cartons in viola- 
tion of the second part of Judge Wanty's order, but Judge Severens 
discharged the rule, holding that the cartons did not présent a gênerai 
appearance so closely reserabling the complainant's exhibit mentioned 
in the restraining order as to corne within its terms. Afterwards the 
case came on for hearing bef ore the Circuit Court, Judge Wing sitting, 
upon the pleadings and proof, and a decree was rendered in favor of 
the complainant, holding: (i) That the "In-er Seal" trade-mark is a 
good and valid trade-mark. (2) That the défendants hâve inf ringed this 
trade-mark by putting up and selling bakery products in cartons like 
those shown in certain exhibits mentioned. (3) That the défendants 
hâve violated the complainant's équitable rights in putting up and 
selling its bakery products in cartons which présent a gênerai appear- 
ance closely resembling those of the complainant as shown in certain 
exhibits. (4) That the défendants be enjoined: (a) From imitating 
the "In-er Seal" trade-mark, or making, handling, or selling cartons of 
bakery products having thereon any imitation of the "In-er Seal" 
trade-mark, calculated to mislead or deceive, like those shown in cer- 
tain exhibits ; "but this shall not be construed as restraining défend- 
ants from selling cartons or packages of bakery products with their 
asserted trade-mark thereon, provided such trade-mark ,is so difïer- 
entiated in gênerai appearance and application from said complainant's 
trade-mark that it is not calculated to deceive the ultimate ordinary 
purchaser." (b) From putting up and selling or offering for sale 
the particular forms of cartons shown in certain exhibits, or cartons 
resembling them so closely as to mislead or deceive ; but this shall not 
be construed as restraining the défendants from selling cartons of 
the size, weight, and shape of the complainant's, but so differentiated 
in gênerai appearance as not to be calculated to deceive thé ordinary 
purchaser. (5) That the complainant has the right to recover ail 
profits accruing from the violation and infringement of its rights, and 
that the case be referred to a master to take and report an account of 



120 127 FEDERAL REPORTEE. 

the damages and profits. From this decree an appeal has been taken 
to this court. 

The right to be protected in the exclusive use of a trade-mark is 
not dépendent on the fédéral statute authorizing the registration of 
certain trade-marks. It has been long recognized by the common law 
and enforced by the chancery courts of England and this country. 
The use of a trade-mark is to distinguish one's goods. No man has 
a right to use or imitate the trade-mark of another, and thus represent 
his goods as the goods of another. However broad the field of 
compétition, it does not include the use of a rival's trade-mark, either 
directly or covertly, for the purpose of deceiving the public, and mar- 
keting his own goods as those of his rival. The one question of facl 
in this case is whether the "Factory Seal" trade-mark, when printed in 
white letters upon a red label with clipped corners, and applied to the 
ends of cartons containing bakery products, bears such a resemblance 
to the "In-er Seal" trade-mark, when similarly applied, as to deceive 
the ordinary purchaser, and lead him to believe he is purchasing the 
goods of the National Biscuit Company, when in fact he is getting the 
goods of the Ohio Baking Company. McLean v. Fleming, 96 U. S. 
255, 24 L. Ed. 828; Manufacturing Co. v. Traîner, loi U. S. 65, 
25 L,. Ed. 993; Coats V. Merrick Thread Co., 149 U. S. 562, 13 Sup. 
Ct. 966, 37 L,. Ed. 847. We hâve made a careful inspection of the 
cartons and trade-marks of the respective companies, and are satis- 
fied not only that the "Factory Seal" trade-mark as applied is calcu- 
lated to mislead and deceive the ordinary purchaser, but that it was 
designed, adopted, and used for that purpose. Its use was a part of 
the "cracker campaign" planned in advance. The National Biscuit 
Company's crackers were the only ones with a red seal on the end 
of the cartons. The défendants below knew this. And they knew 
also that crackers are sold for the most part over the counter to care- 
less buyers, who are not apt to examine the carton carefuUy, but likely 
to carry in mind some one distinguishing feature, such as a red seal 
on the ends. The crackers of the National Biscuit Company are put 
out under many names. Thus the plant at Toledo was called the 
Worts-Kirk-Bigelow plant, one at Chicago the Kennedy, another the 
Bremner, and so on. The name of the factory would mean nothing, 
the présence of the red seal everything to the servant girl or child 
sent to the grocery for a box of "In-er Seal" crackers. The careless 
purchaser asking for a box "of those red seal crackers" would take 
the "Factory Seal" goods, thinking he was getting the "In-er Seal" 
goods. 

But it is insisted that this is a suit on a registered trade-mark, and 
that a trade-mark cannot be extended beyond the limits fixed in the 
registration. This is not, however, a suit on a registered trade-mark. 
Neither the allégations nor the proof would entitle the complainant to 
relief under the fédéral act. Warner v. The Searle & Hereth Co., 

191 U. S. 195, 24 Sup. Ct. 79, 48 L. Ed. , There is no évidence 

showing that the trade of the National Biscuit Company with foreign 
countries was injured by the acts complained of. The ground of the 
relief sought is unfair compétition in domestic commerce — the fraud- 
aient imitation of the complainant's trade-mark and cartons for use 
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in local trade. Conceding, as Mr. Justice Fuller says, in Watch Co. 
V. Watch Case Co., 179 U. S. 666, 674, 21 Sup. Ct. 270, 45 L. Ed. 365, 
that in this class of cases "such circumstances must be raade out as 
will show wrongful intent in fact, or justify that inference from the 
inévitable conséquences of the act complained of," they are présent in 
ample measure in the record. The trade-mark which the court is 
asked to protect is therefore, so far as this suit is concerned, a com- 
mon-Iaw trade-mark, and its limits are to be determined by its applica- 
tion and use. As Mr. Justice Shiras said in Kohler Mfg. Co. v. 
Beeshore, 59 Fed. 572, 575, 8 C. C. A. 215, 218: "We are not will- 
ing to affirm the proposition that the registration in the Patent Office 
of a certain name or phrase as a trade-mark * * * will in ail 
cases prevent or estop the owner from adopting and using another 
name or phrase as a trade-mark." The légal effect of the registry of a 
trade-mark being restricted to foreign commerce and that with the 
Indian tribes, it would seem that as to domestic commerce a person 
might adopt and use a différent trade-mark than that registered. 
Now, the trade-mark actually used — ^the "In-er Seal" trade-mark, as 
known to the public — was printed in white letters upon a vivid red 
background of a peculiar shade. Before the défendants began to 
place their goods upon the market, this vivid red color had become 
associated with the "In-er Seal" trade-mark. The défendants below 
knew this when they put their "Factory Seal" trade-mark upon the 
vivid red background of precisely the same shade. While it is true 
no one has the right to monopolize a particular color, yet the courts 
hâve repeatedly held that a person may be restrained from using a 
particular color, in combination with other things, to mislead the pub- 
lic, and market his goods as those of another. Garrett v. T. H. Gar- 
rett & Co., 78 Fed. 472, 24 C. C. A. 173; Fairbank Co. v. Bell Mfg. 
Co., yj Fed. 869, 23 C. C. A. 554; Hires Co. v. Consumera' Co., 100 
Fed. 809, 41 C. C. A. 71; Morgan Co. v. Whittier Co. (C. C.) 118 
Fed. 657; Cohen v. Delavina (C. C.) 104 Fed. 946. We are satisfied 
that the "Factory Seal" trade-mark, when printed on the vivid red 
background and applied to the ends of a cracker or biscuit carton, is 
an infringement of the "In-er Seal" trade-mark, and should be en- 
joined. 

It is submitted that the decree of the Circuit Court enjoining the 
use of any imitation of the "In-er Seal" trade-mark is inconsistent 
with the order of this court reversing the first part of Judge Wanty's 
restraining order respecting the trade-mark. But Judge Wanty's or- 
der restrained the use of the "Factory Seal" trade-mark in any manner 
whatsoever in connection with biscuit or cracker cartons, while the 
decree of the Circuit Court provides that it may be used when so dif- 
ferentiated in gênerai appearance and application from the "In-er 
Seal" trade-mark as not to be calculated to deceive the ultimate or- 
dinary purchaser. So that in afHrming this decree, it is not neces- 
sary to prohibit the use in any manner whatsoever of the "Factory 
Seal" trade-mark, but only its use in a way calculated to mislead and 
deceive. 

But, however this may be, the case is now before us upon the nierits, 
which we hâve carefully examined, and we are satisfied that the man- 
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ner in which the "Factory Seal" trade-mark has been used îs caîcu- 
lated to mislead and deceive, and constitutes an infringement of the 
"In-er Seal", trade-mark. 
Xhe judgment of the Circuit Court is affirmed. 



In re ROEBER (two cases). 

ENTWISLE, Petitioner. 

(Circuit Court of Appeals, Second Circuit December 8, WOS.y 

Nos. 35, 36. 

1 Bankkuptct— PowBRS DP Court— Amendmkn' op Informal Claims. 

Courts of bankruptcy hâve the usual power of courts to permit amend- 
ments, and where, withln the year allowed for filing clalms, papers were 
flled by certain credltors, elgned by counsel, but unverlfled, setting out 
thelr clalms, and assertlng a lien therefor on a fund due the banlvrupt, 
whlch clalm was subsequently, and more than a year after the adjudica- 
tion, determlned adversely to them, it was a legitimate exercise of such 
power for the court to permit the papers on file to be amended and verlfied 
to conform to the requirements of formai clalms. 

Pétitions to Review Orders of the District Court of the United 
States for the Eastern District of New York. 

See 121 Fed. 444; Id., 449, 57 C. C. A. 565. 

This cause cornes hère upon two pétitions to review orders in bank- 
ruptcy made in the District Court for the Eastern District of New 
York. The orders are substantially alike ; one being in favor of the 
Otto E. Reimer Company, and the other in favor of Louis Bossert & 
Son; both concerns being creditors of the bankrupt. 

T. J. Kenneson, for petitioner. 

J. T. Sackett, for respondent in No. 35. 

J. Stuart Ross, for respondent in No. 36. 

Before LACOMBE and TOWNSEND, Circuit Judges. 

LACOMBE, Circuit Judge. The orders sought to be reviewed ad- 
iritted the above-named creditors to participation with the others, and 
awarded them a pro rata share of the bankrupt's estate. Inasmuch 
as Roeber was adjudged a bankrupt September 13, 1901, and the ap- 
plication for the order sought to be reviewed was not made until 
January, 1903, it was resisted by the trustée as being barred by the 
provisions of the bankrupt act. 

The relevant sections are : 

"Sec. 57a. Proof of clalms shall conslst of a statement under oath, In writ- 
Ing, signed by a créditer, setting forth the claim, tlie considération, and 
whether any and if so wbat securities are held therefor, and whether any, 
and. If so what payments bave been made thereon, and that the sum clalmed 
Is Justly owing from the banl^rupt to the creditor." Act July 1, 1898, c. 541, 
30 Stat. 560 [U. S. Comp. St. 1901, p. 3443]. 

"Sec. 57n. Claims shal) not be proved agalnst a banlvrupt estate subséquent 
to one year after adjudication," etc. 30 Stat. 5G1 [U. S. Comp. St. 1901, p. 
8444]. 
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If the order of the District Court had undertakeii to allow the filing 
of a claim subséquent to September 13, 1902, it would be obnoxious to 
the prohibition last above cited. In this proceeding, however, the two 
creditors originally daimed each to hâve a lien on a spécial fund due 
from one Louisa Leiser to the bankrupt. The District Court sus- 
tained their daims (121 Fed. 444), but this court reversed the District 
Court. 121 Fed. 449, 57 C. C. A. 565. In the course of the proceed- 
ings, and on March 10, 1902, there was filed in the District Court a 
document inartificially drawn if considered as a "proof of claim," but 
which contained averments that there was due and owing to Louis 
Bossert & Son the sum of $2,985.13 for materials furnished to the 
bankrupt in the érection of a building for said Leiser, and that the 
certain sum of money then paid by Leiser into court was security 
therefor. This document was signed by the attorney for Louis Bos- 
sert & Son, but not sworn to. It contains similar averments as to the 
Otto E. Reimer Co., and is similarly signed by them. If this be con- 
sidered a claim, it was filed in time. The District Court has now al- 
lowed this document, which already contained a "statement setting 
forth the daim, the consideratioii therefor, whether any, and if so 
what securities are held therefor, and that the sum clàimed is owing 
from the bankrupt to the créditer," and which is signed by the credi- 
tor, to be amended so as to conform to the requirements of the act; 
thus allowing the addition to it of the statement that no payments hâve 
been made thereon (a fair and natural inference from the original), 
and the oath of the creditor. 

Bankruptcy courts bave the usual power of courts of justice, upon 
motion and for good cause, to allow amendments. Ail parties were 
advised of the claim within the year There is no dispute that the 
amount daimed is justly owing from the bankrupt. The amendment 
was in furtherance of justice, and within a legitimate exercise of the 
power of amendment, under the authorlties. In re Craft, 6 Blatchf. 
177, Fed. Cas. No. 3,317; In re Gallinger^ Fed. Cas. No. 5,202, 

The orders of the District Court are affirmed. 



In re LYNAN et al, ' 

(Circuit Court o( Appeals, Secoad Circuit November 24, 1903.) 

No. 21. 

1 Bawkeuptot— Obdbh op ADjUDicATrow— Beviett on Apfeau 

If an adjudication of baakruptcy Is supported by a fgufflclent allégation 
and proof of an act of bankruptcy, It cannot be set aside on appeal be- 
cause otber acts alleged were neitber properly pleaded nor sufflciently 
proved. 

Appeal from the District Court of the United States for the East- 
ern District of New York. 
William G. Low, for appellant Home Life Ins. Co. 
Charles H. Hyde, for appellant James Shevlin. 
Jacob Marks, for appellee. 
Before WALLACE, TOWNSEND, and COXE, Circuit Ju'dges, 



124 127 FEDERAL BEPOBTEB. 

PER CURIAM. We cannot revîew the order of adjudication 
entered June 23, 1902, for the reason that it is conceded on ail sides 
that the order was properly made and entered. Even if it be true, 
as contended by the appellants, that certain other alleged acts of 
bankruptcy were not properly pleaded and proved, the fact is wholly 
immaterial upon this appeal. It is enough that sufficient was alleged 
and proved to warrant the adjudication. 

We cannot review the order restraining the référée in the par- 
tition proceedings in the state court from paying over the fund in 
his hands, for the reason that neither the order nor the papers upon 
which it was granted are before us. Moreover, the record fails to 
show a sufficient notice of appeal from this order. Were the question 
properly hère, and were the injunction in the form as stated by coun- 
sel, it is not likely that we would feel called upon to disturb it. It 
would seem to be for the interest of ail concerned that the fund should 
remain intact until it is determined to whom it belongs. 

It was clearly the duty of the District Judge to prevent the fund 
from being dissipated pending proceedings to détermine who is it» 
lawful owner. 

The order of adjudication is afïîrmed, with costs. 



In re GROETZINGER & SONS. 

(Carcuit Court of Appeals, Third Circuit. October 12, 1903.) 

Nos. 23, 25. 

1 Bankruptcy — Sale op Real Estatb— Distribution ofPkoceeds— Mode of 

Review. 
The distribution of the proceeds of a sale of real estate made by a 

trustée In bankruptcy Is reviewable by the Circuit Court of Appeals by 

pétition for review, and not by appeal. 
2. Samb— TiMK. 

Sînce there Is no express statutory limitation or nile of court fixingr 

the time within which a pétition for review of an order In bankruptcy 

may be filed, the fact that such pétition Is not flled within six montbs la 

not conclusive ground for dismissaL 

8 Same—Delat— Excuse. 

Where, after the making of an order for the distribution of the pro- 
ceeds of the sale of a bankrupt's real estate, the books of the bankrupt 
dlsappeared without fault on the part of petltioners for a review of the 
order, and could not be found, and the trial judge made two orders en- 
larging the tIme for flling the record In the Circuit Court of Appeals, such 
fact afCorded a reasonable excuse for the petltioners' failure to file their 
pétition for review within six months. 

Sur Motions to Dismiss Appeal and Pétition for Review. 
See iio Fed. 366. 

H. Merian Allen, Edward L. Perkins, and William Scott, for the 
motions. 

George W. Guthrie and Walter Lyon, opposed. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 
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PER CURIAM. The appeal and the pétition for review relate to 
the same matter, namely, the distribution of the proceeds of the sale 
of real estate made by the trustée in bankruptcy. 

1. We are of the opinion that the case does not involve a judg- 
ment or decree reviewable by appeal, but that the appropriate procédure 
in this court is a pétition for review. We therefore sustain the 
objection that an appeal does not lie, and on that ground only we 
dismiss the appeal. 

2. The ground upon which the motion to dismiss the pétition for 
review rests is that the pétition was not filed within six months after 
the entry of the decree which the petitioners seek to hâve reviewed. 
But, as was said by the Circuit Court of Appeals of the Second Cir- 
cuit, in overruling a similar motion (In re New York Economical 
Printing Company, io6 Fed. 839, 45 C. C. A. 665), neither the bank- 
rupt act nor any rule of court limits the time within which a péti- 
tion for review in bankruptcy may be filed. We think that ordinarily 
by analogy such pétition ought to be filed within the period of six 
months allowed by the act of March 3, 1891 (chapter 517, § ir, 26 
Stat. 829 [U. S. Comp. St. 1901, p. 552]), for an appeal in other 
cases. In the absence, however, of an express statutory limitation 
or rule of court, we are not willing to hold that there is any absolute 
rule on the subject. It appears from the certificate of the clerk 
of the District Court, and otherwise, that important évidence, to wit, 
the books of the bankrupt, without fault on the part of thèse peti- 
tioners, had disappeared and could not be found, and that the judge 
below made two orders enlarging the time for filing the record in 
this court. Those orders, it is true, were made with référence to the 
appeal. Yet, upon the facts appearing, we think a reasonable excuse 
is shown for the delay in filing the pétition for review. 

We therefore deny the motion to dismiss the pétition of review. 



In re KUFFLER. 

(Circuit Court of Appeals, Second Circuit. December 10, 1903.) 

1. Bankbuptot— Ordebs Reviewable bt Appbal— Dismissal of Application 

FOR DiSCHABOE. 

An order of a court of bankruptcy dlsmisslng au application for dis- 
charge for want of prosecution is, in substance and efîect, one denying 
a discharge, and is reviewable by appeal under section 25a of the bank- 
ruptcy act (Act July 1, 1898, c. 541, 30 Stat. 553 [U. S. Comp. St. 1901, 
p. 3432]), and not by a pétition for revision under section 24b. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In Bankruptcy. On pétition to revise in matter of law an order of 
the District Court. 

I. L. Bamberger, for petitioner. 
Benjamin Tuska, for respondent. 

Y 1. Appeal and review m bankruptcy cases, see note to In re Uggert, 43 
C. C. A. 9, 
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Before IvÀCOMBE and TOWNSEND, Circuit Judges, and HOLT, 
District' Judge.* 

PER CURIAM. The bankrupt filed a pétition for discharge on 
November 22, 1899. Petitioning creditors filed spécifications in opposi- 
tion thereto on February 28, 1900, and the whole matter was on that 
day referred to a référée. Nothing further was done in the matter 
until September 30, 1903, when creditors presented to the court a 
pétition asking that the pétition for discharge be dismissed for want 
of prosecution. This application was opposed by the bankrupt, but dé- 
cision was adverse to him, and an order was entered on October 13, 
1903, directing "that the application and proceedings of the said Adolf 
Kuffler herein for his discharge be, and the same are hereby, dis- 
missed." It is sought to review this order by a pétition for review un- 
der section 24b, Bankr. Act July i, 1898, c. 541, 30 Stat. 553 [U. S. 
Comp. St. 1901, p. 3432]. 

The provisions of the section cited refer to cases not provided for 
by appeal. Section 25 allows appeals to be taken in bankruptcy pro- 
ceedings as in equity cases "from a judgment granting or denying a 
discharge." The détermination of the court below dismissing the ap- 
plication for discharge when so long a time had elapsed that said 
application could not be reviewed was, in substance and effect, a judg- 
ment denying a discharge. As such it can be reviewed only by appeal. 

The motion to dismiss is granted. 



CARTER COUNTY et al. v. SCHMALSTIG. 

(Circuit Court of Appeals, Sixth Circuit. January 18. 1904.) 

No. 1,213. 

1 COUNTIES— JODGMBNTS— EnFORCEMBNT— TaX LEVT— MANDAMDS— NATDRB OF 

Pkocebding. 

A writ of mandamus, issued after judgment against a county, to com- 
pel ttie levy of a tax to pay the same, is a proceeding at law in the 
nature of an exécution to enforce satisfaction, and is not a proceeding 
in equity. 
2. Same— Mode oï" Review 

An order directing the issuance of mandamus against a county to com- 
pel the levy of a tax to pay a judgment recovered against it is reviewable 
by -writ of error, and not by appeal. 
8. Same — Dismissal. 

Where an appeal was erroneously taken from an order directing the 
issuance of mandamus to compel the levy of a tax to pay a judgment 
against a county, and the time within which a writ of error to review 
the order could be Issued had expired, the appeal would be dismissed. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Kentucky, at Covington. 

J. G. Morris and E. B. Wilhoit, for appellants. 
John H. Barker, for appellee. 

• Holt, District Judge, did not participate In the décision, because the ap- 
peal was from an order made by him. 
T 2. See Mandamus, vol. 33, Cent. Dig. § 428, 
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Before LURTON, SEVERENS, and RICHARDS, Circuit 
Judges. 

LURTON, Circuit Judge. This îs an appeal from a judgment 
awarding a peremptory writ of mandamus. The writ commands 
the défendants, the judge and justices composing the county court of 
Carter county, to levy an additional tax to one tlieretofore levied for 
the same purpose, but which had proved insufïicient to pay and sat- 
isfy a judgment in favor of David Sinton against the county of Car- 
ter for $47,435.60 and costs, rendered December 7, 1889. 

Mandamus is a légal, and not an équitable, proceeding, and a man- 
damus after a judgment to compel the levy of a tax is in the nature 
of an exécution to enforce satisfaction. Riggs v. Johnson County, 6 
Wall. 166, 18 h. Ed. 768; Heine v. The Levée Coramissioners, 19 
Wall. 655, 660, 22 L. Ed. 223. 

A proceeding to review a judgment awarding such a writ must be 
by a writ of error. This point was expressly decided by this court in 
Muhlenberg County v. Dyer et al., 65 Fed. 634, 13 C. C. A. 64, upon 
the authority of Ward v. Gregory, 7 Pet. 633, 8 L. Ed. 810; Insurance 
Co. V. Wheelright, 7 Wheat. 534, 5 L. Ed. 516; and United States v. 
Addison, 22 How. 174, 185, 16 L. Ed. 304. The time having elapsed 
within which a writ of errof may issue, we are unable to now correct 
the error in praying an appeal when a writ of error should hâve been 
allowed. 

We hâve, therefore, no jurisdiction to review the judgment com- 
plained of, and the appeal is dismissed. 



JULIUS EING OPTICAL 00. v. BILHOBFBE et al. 

(Circuit Court ol Appeals, Second Circuit December 8, 1903.) 

No. 147. 

1 Patents— iNFRrtîaEMBNT—ETEGLASSES. 

The Wells patent, No. 412,442, for eyeglasses. In vlew of the prior art, 
must be glren a narrow construction, conûning It to the spécifie improve- 
ment described, the dlstinguishlng feature of which is the use of two or 
more pads on each side of the nose, bearlng at différent points to hold 
the glasses in place, and is not entltled to the beneflt of équivalents. 
As so construed, It Is not Infringed by the "Lasso" nose pièces or guards 
constructed in accordance with the Fox patent No. 695,681, which has a 
single pad on each slde. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

The decree of the Circuit Court of the United States for the South- 
ern District of New York, reported in 124 Fed. 521, sustained, and ad- 
judged infringement of, claims 4 and 5 of letters patent No. 412,442, 
granted October 8, 1889, to Walter S. Wells, for an improvement in 
eyeglasses. The patent appears in full in the opinion of the Circuit 
Court. Reversed, 
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W. C. Strawbridge, for appellants. 
H. A. West, for appellee. 

Before LACOMBE, TOWNSEND, and COXE. Circuit Judges. 

COXE, Circuit Judge. The art of holding eyeglasses in position 
by mechanism which clamps the nose of the wearer was old at the date 
of the letters patent in suit. Devices embodying a great variety of 
constructions for this purpose were in existence, ail of them showing 
the same gênerai feature of bearing pièces on either side of the nose. 
Those which approximate most nearly to the Wells device are shown 
in the Fox patent of 1884, the Meyrowitz patent of 1887, the Gold- 
bacher patent of 1884 and the Spencer patent of 1884. 

Fox shows an eyeglass having a bow spring, and adjustable nose- 
pieces arranged out of the plane of the lens frame and adapted to be 
bent to fit the nose of the wearer. 

Meyrowitz describes and shows an eyeglass of similar type having 
a forwardly slanting spring and a pair of rearwardly projecting nose 
pièces or pads acted on by the springs. Thèse pads are mounted on 
pliable connections, and, like the Fox device, are capable of adjust- 
ment. The Meyrowitz spécification says: 

"Wlth the connections C, formed of German silver or llke métal, as above 
described, the slanting upper end, a, of each may be bent wlth the aid of 
pliers, so as to vary the angle of the spring to suit difiCerent wearers, aa 
illustrated by dotted lines in Fig. 5 ; or they may be bent laterally, so as to 
render the lenses doser together (or further apart), as illustrated by dotted 
lines In Fig. 1; and, in like manner, the arms b, c, may be bent so as to 
adjust the nose pièces to noses of différent shapes. To facllltate this latter, 
each of sald arms, b, c, is preferably provided with an Incipient crook, as rep- 
resented, and said arms may be so bent in any direction and Independently 
of each other, as to move either end of each nose pièce Inward or outward, 
for example, without disturbing its other end, as illustrated by dotted linea 
in Fig. 4 ; or by bending one or both arms, the nose pièces may be rendered 
more nearly vertical, as shown in dotted lines in Fig. 5." 

The Goldbacher eyeglass bas a slotted U-shaped nose spring. 
Apparently the bearing pièces slant forwardly of the plane of the 
glasses instead of rearwardly, as in the Fox and Meyrowitz drawings. 
In other respects they closely resemble the U-shaped spring of the ap- 
pellants' structure. 

Spencer shows arms pivoted to the upper inner edges of the glass 
frames with round bearing pads attached to the arms which can be 
adjusted so as to adapt themselves to the nose in whatever position 
they are placed. 

The discussion of the prior art might be indefinitely extended, but 
sufficient has been said to show how extremely narrow was the field 
for invention when Wells entered it in 1889. In such circumstances 
a fundamental patent for eyeglasses of this type was out of the ques- 
tion and patentability was confined to the spécifie improvements which 
each inventer contributed to the art. 

The contention that Wells was the discoverer of a new scientific 
principle which conferred a lasting benefit upon the eyeglass-wearing 
public by saving their eyes from impairment and their noses from dis- 
figurement, cannot be sustained. He was but one of a large number 
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of inventors and îs entitled to hold the spécifie improvement which he 
hàs contributed to the art, and that only. The Wells patent is for an 
eyeglass and not for a method of adjusting eyeglasses to the nose 
of the wearer. It is for a structure clearly described in the spécifica- 
tions, having a number of plainly designated parts. As shown in the 
drawings it is a complicated and ungainly device and one which did 
not, apparently, commend itself to the public. At least it was admitted 
at the argument that it was never made comniercially. The eyeglasses 
sold by the appellee, which it is said embody the principles of the Wells 
invention, discard the complicated mechanicism of the drawings and 
employ a clamp which resembles more closely the Meyrowitz and Fox 
guards than it does the guard of the patent in suit. The invention of 
Wells is broadly stated in his spécifications as follows : 

"By my invention I provide an eyeglass wbicb Is adapted to grasp the 
fleehy portion of the nose by pads which are rigidly secured and prevent any 
swiveling or rocking movement, and also other pads adapted to grasp the 
cartilaginons portion of the nose and to act as steadiments." 

The claims involved are substantially identical, claim 5 being limïted 
to an eyeglass having lower pads arranged in the same plane as the 
lenses. 

Claim 4 is as follows : 

"In an eyeglass, the combinatlon, wlth lenses, of posts or standards se- 
cured thereto, nose pads seeured to said posts or standards and adapted to 
grip the nose, and other nose pads rigidly secured to said standards above 
and to the rear of the nose pads flrst named, and also adapted to grip the 
njse, substantially as specifled." 

The combination of the fourth claim contains the foUowing élé- 
ments: (i) Lenses of the eyeglass. (2) Posts secured to the lenses. 

(3) Nose pads secured to the posts and adapted to grip the nose. 

(4) Other nose pads rigidly secured to said posts above and to the rear 
of the nose pads of the third élément, also adapted to grip the nose. 

It is plain, therefore, that the claim described two gripping pads, 
and in addition thereto, two other gripping pads, to the rear of the 
first-named pads. There must be at least four pads, two on each side 
of the nose. This proposition is not disputed and is clearly stated by 
the learned judge of the Circuit Court as follows : 

"It Is évident that thèse pads are intended to grasp the nose at least at two 
différent points, one of which points is in the rear of the other and higher 
np; the purpose being to prevent any swiveling or rocking movement of the 



Plurality of pads is, therefore, the feature which distinguishes the 
Wells structure from those of the prior art. He employs two or 
more pads to do the work formerly done by one pad. His pads bear 
on the side of the nose at two or more distinct points of contact. 
He does not employ the single-bearing engagement of Fox and Meyro- 
witz. In fact this single bearing feature is the one he is most anxious 
to avoid. 

The alleged infringing device is known as the "Lasso" gnafd and 

is made under the patent to Fox, — ^the patentée of the earlier patent 

before discussed, — dated March 18, 1902. The nose pièces of the 

"Lasso" guard consist each of an approximately U-shaped loop of 

127 F.— 9 



130 127 FEDERAL REPORTES. 

pliable métal, one leg being secured to the lens and the other extending 
upwardly and rearwardly. The upper portion of the free end is en- 
larged to constitute a pear-shaped bearing pad, having an opening 
which conforms to the shape of the pad. The appellants do not use 
two pads or three pads, but one pad only. In order to establish in^ 
fringement the ingenious theory is advanced that, though made of one 
intégral pièce of métal, this pad is in fact two pads, though the Une of 
démarcation between the two no one has ventured to point out with 
accuracy. In fact the appellants' device opérâtes upon the principle 
of the former Fox patent rather than that of the patent in suit. 

Again it is argued that if the Wells pads were connected together 
by métal, the guard thus formed would be the appellants' structure. 
Assuming this to be so, infringement cannot be estabhshed by recon- 
structing the patent to fit the infringing device. The change sug- 
gested would convert the Wells structure from one having a plurality 
of pads to one having a single pad. This cannot be permitted. 

The converse of the foregoing proposition is also argued. It is as- 
serted that only certain portions of the "Lasso" guard bear on the 
side of the nose and that they are at points substantially similar to the 
bearing points of the Wells pads. The proof does not bear out this 
contention, on the contrary, the simple experiment of use will demon- 
strate that ail parts of the appellants' pad proper bear upon the nose. 
Assuming, however, the facts to be as stated, we are of the opinion 
that the conclusion that infringement is established does not foUow. 
The "Lasso" guard is a unitary structure and cannot be considered as 
an équivalent of the two distinct and separately mounted pads of the 
patent in suit. As well might it be said that a patent for a shoe 
having a sole provided with rubber bosses to prevent slipping is in- 
fringed by a shoe having an intégral rubber sole, because in both 
rubber comes in contact with the ground at the same points, and that 
identity in this respect can be demonstrated by cutting out ail the 
rubber from the sole of the latter shoe except at the points where the 
rubber bosses appear on the sole of the former. 

We are convinced that the appellee is not entitled to équivalents; 
that if construed broadly to cover the "Lasso" guard the daims are 
anticipated by the devices of the prior art, and that when limited, 
as they must be, to the précise construction shown, they are not in- 
fringed. 

It follows that the decree of the Circuit Court must be reversed, 
with costs. 



BOTER V. KBLLER TOOL CO. 

(Circuit Court of Appeals, Third Circuit. December 21, 1903.) 

No. 1. 

1. Patents— Construction of Claims— Limitation by Peoceedings in Pat- 
ent Office. 

The claims of a patent are not narrowed by statements made on an 
argument by counsel before the Patent Office to obtaln a reconsideration 
after the application has been rejected, where no changes are made In 
the claims. 
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2, Samb— Spécifications— "Stjbstantiallt as Descbibed"— Limecation to 

Pabticulab Fobms— Infbihoemenx. 

Wtiere, in the spécifications, a certain part of a mechanlcal combiiiatlon 
le said to consist preferably of the shape approximating tliat shown In the 
drawings, but the Inventor expressly déclares, with regard to bis inven- 
tion generally, that by descrlbing in détail any particular arrangement he 
does not intend to limlt hlmself beyond the terms of his several claims or 
the requirements o£ the prlor art, a claim is reallzed and infringed by any 
construction of the gênerai character called for which fulfllls its terms, 
notwlthstanding the words "substantially as descrlbed" at the end. 

3. Samb— Duplication or Claims. 

Where a spécial form of mechanical construction, the same as that de- 
scribed in the spécifications and shown in the drawings, is embodied in a 
certain set of claims, it is not. In order to avoid duplication, i£ for no other 
purpose, to be written Into other claims, where a devlce of the gênerai 
character called for is sufflclent to satisfy their terms. 

é. Same— Infbikgbment— Pneumatic Tool. 

The Boyer patent. No. 537,629, for a pneumatic tool, was not anticlpated, 
and, whlle the mechanical éléments combined were old, the combinatlon 
shows patentable Invention, especially In vlew of the utility of the tool 
and its superiority over those of the prior art. Claims 42, 45, 46, 47, and 
48, the essential éléments of whieh are a supply duct through the handle 
of the tool and a throttle valve in the handle for controlllng the duct and 
operated by a sprlng pressed lever, are infringed by the machine of the 
Keller patent, No. t>47,415, in which ail of sueh éléments are substantially 
reproduced. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 
For opinion below, see lio Fed. 217. 

Edward Rector and John R. Bennett, for appellant. 
E. Hayward Fairbanks, for appellee. 

Before ACHESON and GRAY, Circuit Judges, and ARCHBALD, 
District Judge. 

ARCHBALD, District Judge. The bill was dismissed on the 
ground of noninfringement, and the case may therefore be appropri- 
ately approached from that side. The patent in suit was issued to 
Joseph Boyer, April 16, 1895, for a pneumatic tool, and its various fea- 
tures are expressed in a large number of claims, only two groups of 
which, however, were the subject of considération in the court below. 
The appellant accepts the conclusion reached with regard to those, of 
which claim 5 is typical, and which relate to the automatic valve 
mechanism at the rear of the piston chamber. The only complaint, 
therefore, with which we hâve to deal is the treatment of those which 
cover the means for controUing the supply pressure, being claims 42 
to 48, inclusive. Taking claim 47 as expressive of this group, it was 
held by the court below that a pressure supply duct was there called 
for which extended through the grasping portion of the handle, com- 
bined with a throttle valve to control the supply, of the exact construc- 
tion and method of opération shown in the patent, and that, as neither 
of thèse appeared in the tool manufactured by the défendant company, 
it could not be held to infringe. The relative construction of this 
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part of the défendants* tool and that of the plaintiff as portrayed ia 
the patent will appear by the following diagrams : 



Plaintiff's Tool. 




Defendant'B Tool. 
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It will be there seen that the défendants carry the supply duct 
through the lower end of the handle direct to the head block of the 
piston chamber, while in the plaintifï's tool it extends through the en- 
tire length of the handle, the recurved neck as well as the grasping 
portion of it. If the plaintiff is confined to this construction, the con- 
clusion reached by the court below was justified. 

The combination of which this feature of the plaintifï's tool is a 
part is expressed in its broadest terms in claim 42, as foUows : "(42) 
In a pneumatic tool the combination with the tool proper of a grasping 
handle secured thereto, and having the pressure supply duct extending 
through it, and a throttle valve in the grasping portion of said handle 
for controUing said duct, substantially as described." In the descrip- 
tion given in the preceding spécifications the handle proper is said to 
preferably consist of a portion, of the shape approximately that shown 
in the drawings, and adapted to be grasped in one hand of the op- 
erator in the manner of the ordinary handsaw, and a reduced reversely 
curved neck portion Connecting the other with the head block of the 
piston chamber. But the inventer expressly déclares with regard to 
his invention generally that by describing in détail a particular con- 
struction or arrangement he does not intend to limit himself beyond 
the terms of his several daims or the requirements of the prior art. 
With this réservation, the claim just quoted would, therefore, seem 
to be realized, so far as the supply duct is concerned, by any con- 
struction by which such duct is made to extend through any part of 
the grasping portion of the handle, and is not confined to one in which 
it traverses the whole handle, or the grasping portion of it longitu- 
dinally, as shown in the drawings. This cannot be said, it is true, 
of claims 43 and 44, each of which calls by spécifie mention for a 
handle composed of a grasping portion and a reduced neck portion, 
with the pressure supply duct extending through both. But it is true 
of the other claims of this group, including claim 47, taken by the 
court below as typical. In each of thèse, as in claim 42, the duct is 
simply spoken of as extending through the grasping handle, which, in 
claim 45, is still further narrowed, without qualification, to the handle. 
We are of opinion that, according to the proper construction to be 
given to thèse claims (excepting 43 and 44), the defendant's tool does 
not escape infringement by having the grasping portion of the handle 
connected with the head block by a lower neck or arm, and leading 
the supply duct through it. To accomplish this, the duct has first to 
pass through that portion of the handle which is to be grasped by the 
operator, and this it efïectively does, even though it only traverses 
the end of it sectionally. It is by the introduction of the pressure 
supply duct through the médium of the handle in this way that the 
further device, which is common to both tools, is made possible, of a 
throttle valve set in the grasping portion, by which the pressure is 
put under easy and complète control of the directing hand of the op- 
erator, and it is of this situation that the défendants in the tool which 
they hâve designed hâve sought to obtain the benefit. To allow it to 
stand is to permit them to appropriate, without regard to the doctrine 
of équivalents, the whole principle of the invention, making the patent 
by which it is supposed to be protected practically of no value. 
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It îs to be noted that the interprétation of the claims in question 
which we so adopt does away with any controversy over the effect of 
the proceedings in the Patent Office as disclosed by the file wrapper, 
of which much is made. We accept for the purposes of this case ail 
that can in any event be legitimately claimed for the argument of 
counsel addressed to the examiner, which is there found; that is to 
say, that the pressure supply duct shall extend, not simply through the 
handle, but through the grasping portion of it, holding, as we do, that 
even with that construction put upon the patent the defendant's tool 
offends. At the same time it is to be observed that the meaning of 
counsel in this connection is not entirely clear, and whatever be the 
concession contained in it, not having been carried into the patent by 
any change in the claims as made, we by no means agrée that it limits 
the terms of such claims as finally allowed. Acme Flexible Clasp 
Co. V. Carey Mfg. Co. (C. C.) 96 Fed. 344; Society Anonyme Usine 
V. Rehfuss (C. C.) 75 Fed. 657; Daylight Prism Company v. Marcus 
Prism Company (C. C.) iio Fed. 980; Diamond Drill Company v. 
Kelly (C. C.) 120 Fed. 282. We further recognize that claim 45, which 
speaks merely of the pressure supply duct extending through the 
handle, saying nothing about the grasping portion of it, may possibly 
be entitled to a broader significance than we hâve thought necessary 
to give it or the other associated claims. Accepting the narrower 
construction, which is ail that we need to do, the défendants are never- 
theless found within it, and to that extent infringe. 

So do they with regard to the throttle valve, which is the other élé- 
ment of the combination in question. This they hâve located the same 
as the plaintifï, in the grasping portion of the handle, and it opérâtes 
equivalently to control the admission of fluid pressure into and through 
the duct. So far as claims 42 to 45 are concerned, no particular form 
of construction or mode of opération is specified in them, and none is 
therefore to be imposed ; the combination is simply of a throttle valve 
in the handle in conjunction with a supply duct running through it, 
and that is ail that is required to fulfill their terms. It is true that the 
inventor in his spécifications describes a particular kind of valve, the 
same as shown in his drawings and in the diagram above ; and, while 
a device of that gênerai character may be called for, lie expressly dé- 
clares, as we hâve already seen, that he does not intend to limit him- 
self with regard to the différent parts of his invention — a réservation 
sufficient, as it would seem, to overcome the customary formula "sub- 
stantially as described" at the end of the claim. Moreover, he has 
embodied in a spécial set of claims — 49 to 51, inclusive, not involved 
in this suit — forms of valves corresponding with the spécifications, to 
which, so far as concerns the mechanical combinations there described, 
the inventor is of course confined. But thèse are not to be written into 
other claims, which, in order to avoid the duplication that would other- 
wise resuit, if for no other reason, are to be taken and interpreted as 
they stand. National Cash Register v. American Cash Register, 53 
Fed. 367, 3 C. C. A. 559. So far, therefore, as regards claims 42 to 
45, the défendants infringe the combination, whatever the character 
of their throttle valve, provided only it is located in the grasping por- 
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tîôn of the handle, as it unquestionably is. In daims 46, 47, and 48, 
however, some descriptive particulars are given, and as to thèse the 
question is whether they are substantially reproduced. The character 
of the valve not being involved in this resuit, and it being unimportant, 
therefore, whether a flexible rubber clamping tube be employed or not, 
the only inquiry is with regard to the levers, and of the substantial 
equivalency of thèse in the plaintifîf's and the défendants' tools there 
can be no reasonable doubt. In each, in the terms of the patent, the 
throttle valve controlling the supply duct is made up of a spring- 
pressed lever pivoted in a recess of the handle, and extending outside 
of it into position to be pressed upon by the hand of the operator, the 
normal action of the lever as affected by the spring being to keep 
the duct closed. The only possible distinction to be made is that in 
the one machine — the défendants' — the spring is attached to the plun- 
ger, which opens and closes the duct, while in the other — the plain- 
tifîf's — ^it is attached directly to the lever ; but this is not material. In 
each construction the spring serves to hold both the valve and the 
lever in normal position, and both, against the résistance of the spring, 
are moved from normal position to open the valve. The same resuit 
is therefore accomplished by substantially the same means, acting in 
substantially the same way, which is sufficient. Thèse particular 
claims hâve therefore been infringed equally with the others, and the 
défendants are answerable, provided the combination involved is a 
valid one. 

With the issue confined to the supply duct and throttle valve, there 
are but few of the références cited as anticipations which become ma- 
terial, and of thèse we shall confine ourselves to a bare half dozen. 
The Boyer (1883), the Barth (1888), and the Schmidt (1890) may be 
dismissed with a word. The most they show is a flexible valve con- 
nected with or in proximity to the handle by which the tool is grasped, 
and which is thus brought within the control of the hand of the 
operator ; but there is no combination of this with a supply duct ex- 
tending through the handle, which is, of course, the material thing. 
The Drawbaugh (1892) is simply for a thumb actuated controlling cock 
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for pneumatîc tools to be fastened into the end. While a handle at 
the rear of the cock, through which the supply duct shall pass, is sug- 
gested and shown, it is not an essential of the device, but a mère ad- 
junct, to be applied or dispensed with at will. The cock is not in it, 
nor a part of it, so that in no sensé does it correspond to or anticipate 
the throttle valve and supply duct of the plaintiff located not simply in 
the handle, but in the grasping portion of it, and thus brought into close 
conjunction, so as to be within the convenient and effective control of 
the operator. In the British patent to Ross (1891) we do hâve a throttle 





valve in the appropriate position, but the supply pressure duct does 
not pass through the handle, but is introduced at another point in the 
tool, and the throttle controls the exhaust and not the supply inlet. No 
doubt this may be effective, and form an operative tool, the pressure 
current not being able to get in to do its work unless it can get out 
again, and so is able to be stopped and controlled at either place. 
But the mechanism by which it is eut oft" at the one differs from 
that by which it is eut off at the other, calling, as it does, for a dif- 
férent assembling and arrangement of the intermediate parts. We 
lay no stress, however, on the attempted distinction that, as ar- 
gued, the throttle valve in the Ross is not so placed that the work- 
man can use it to advantage, or that the grasping handle in one of the 
figures is shown at one side of, and not in Une with, the body of the 
tool. Only in claim 45 do we bave any suggestion that the handle 
jhould be in Une, and the plaintiff would be liardly content to confine 
a recovery to that claim. The distinction we make is, as already inti- 
mated, that the supply duct is not carried through the handle, and the 
throttle valve is directed to opening and closing the outlet, and not 
che inlet, and that the two are not équivalent. This disposes of every- 
thing except the British patent to Low (1865), which in terms, at least, 
we must confess, approaches closely to the patent in suit. It is not to 
be distinguished by its size, or the uses to which it is to be put, its 
availability for riveting as well as for drilling rocks being specified, 
and one arrangement being said to be adapted for use as a portable 
hand-boring machine. Nor, as said above with regard to the Ross, 
can we regard the question of convenience of form, or where the handle 
or handles with which it is provided are set; nor whether they are in 
line with the tool, which may be an important feature in the plaintiff's 
device, although it is only set up in one claim ; nor yet that there is a 
trigger for the throttle valve instead of a thumb pressed lever, the 
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form of the throttle valve not being involved. Thèse incidents may 
bear more or less on the question of efficiency, but not on that of an- 
ticipation, with which we hâve alone to deal. Thèse things aside, it is 
to be tloted that the pressure supply in the Low is conducted the same 
as in the Boyer, through the grasping portion of the handle, and is con- 
trolled by a valve so placed as to be opened and shut by the finger of 
the workman. The only distinction is as to its. position, and this is a 
narrow one. It is not located, in our judgment, in the grasping por- 
tion of the handle, as is required by the claims in suit, but beyond it, 
in a distinct recess or chamber of the tool body, specially fashioned to 
receive and hold it. Location, as already intimated, is important, 
affecting, as it does, the convenient arrangement of the other parts, 
of which the effectiveness of the Boyer tool, and those manufactured 
after it, gives proof. It evidently, in the Low, forces on the inventor 
a trigger worked valve operated by the finger of the workman, whose 
grasp on the tool is to that extent weakened and interfered with ; 
while in the Boyer, on the contrary, the parts are so assembled and 
correlated as to work together to make the tool effective and dirigible. 
This distinction, in our judgment, is sufficiently material to sustain the 
novelty of the plaintifï's device, and relieve it from the charge of hav- 
ing been anticipated by this référence any more than by any of the 
others. 

The utility of the invention is also assailed on the ground that no 
tools are now constructed in accordance with the patent, and hâve 
not been, as it is said, from almost the time that it was granted. But 
tliis does not fairly présent the évidence. The plaintiff testifies that 
some 200 tools of the exact construction there shown were made and 
sold in 1894 and 1895, but were recalled on account of improvements 
which made the machine more durable. Thèse were embodied in two 
subséquent patents, one the same year, in November, 1895, and the 
other in January, 1897, but they were for changes in other parts of the 
instrument, the combination which is hère involved being strictly main- 
tained and followed. It is true that the flexible rubber tube for closing 
the valve chamber was given up, and a valve of somewhat différent 
character substituted. But the combination in issue does not dépend, 
as we hâve seen, on the particular kind of valve employed, and the 
change was therefore no abandonment of its essential features, whiçh 
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still obtain, and in accordance with which thousands of tools hâve been 
manufactured and disposed of. Their extended use in the shipyards, 
railroad shops, boilerworks, and other similar industrial establishments 
throughout the country testifies unanswerably to their utility and value. 
The question of patentability is also raised, but we will not stop to 
discuss it. Convinced, as we are, that the plaintiff has supplied fea- 
tures that hâve brought success, where others who had preceded him 
failed, we are not inclined to scan narrowly the means by which it has 
been obtained. The mechanical éléments combined are no doubt old, 
and 30, to a certain extent, may be the resuit accomplished. But no- 
where do we find the same combination employed to produce it, and 
!he efficiency attained is so much in advance of that which had gone 
Lefore as of itself to suggest, if it does not prove, the exercise of in- 
ventive skill. Sessions v. Romadka, 145 U. S. 29, 12 Sup. Ct. 799, 36 
L. Ed. 609 ; Hobbs v. Beach, 180 U. S. 383, 21 Sup. Ct. 409, 45 L. Ed 
586; Taylor v. Sawyer Spindle Co., 75 Fed. 301, 22 C. C. A. 203; 
Stevenson v. McFassell, 90 Fed. 707, 33 C. C. A. 249 ; National Brake 
Beam Co. v. Interchangeable Brake Beam Co., 106 Fed. 693, 45 C. C. 

A. 544- 

Holding, therefore, that the patent is valid, and that claims 42, 45, 
46, 47, and 48 hâve been infringed, the decree of the court must be 
reversed, the bill reinstated, and the case referred to a master for an 
account. 



EODWELL SIGN CO. v. F. TUCHPARBER CO. 

(Circuit Court of Appeals, SLtth Circuit. December 14, 1903.) 

No. 1,188. 

1. Fatents — Evidence of AnTiciPATioiir. 

The rule tliat évidence relied upon to overttirow the presumption of 
patentable novelty should be of the most cogent character does not pre- 
clude the court from accepting as sufficient the oral testimony of wit- 
nesses deseribing prior anticipating devices, although none of such de- 
vices are produced, where such testimony Is of such character as to pro- 
duce conviction beyond a reasonable doubt. 

3. Same^Ikfkingement — Sign Lettbks pob Attachment to Glass. 

Xhe Barrett patent, No. 468,720, for sign letters or symbols, formed 
recessed or concave in their front or obverse side, and having a flat, 
narrow edge or rim for attachment to the inner side of a pane of glass, 
in order to sustain its claim to patentable novelty, must be limited to 
separately détachable letters or symbols having the rim or edge de- 
scribed and shown; and, as so construed, it is not Infringed by a sign 
of sheet métal having concave letters stamped therein, which is attached 
by means of a gummed ornamental paper border to the inner surface of 
a pane of glass previously colored and ornamented, and having trans- 
parent letters blocked out thereon to register with those of the plate. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Ohio. 

This is a bill to restrain infringement of a patent to J. E. Barrett, No. 
468,720, for an improvement in "letters, figures, and ornamental designs to 
be attached to glass," for forming signs, etc. 

The patentée, in hls spécifications, says: 

"The object of my invention is to obtain a letter which may be attached 
to a glass or other transparent plate by cément or other suitable means, the 
front face of said letter or figure coming in contact with the glass to which 



EODWELL SIGN CO. V. F. TXTCHFAKBEE 00. 



139 



It Is attached, thus enabling one to attach said letters or figures, In the case 
o£ a plate of glass forming an outside window pane, to the Inner surface 
tbereof, avoiding tbereby the many difflculties hereinbefore named attending 
the use of a letter, wbether composed of one or more pièces of métal, glass, 
or porcelaln, when attached to the outer surface of the said glass; and, in 
order to obtam a letter adapted for use in the manner sought by me, I make 
use of the herein-described process, producing thereby, as a new article of 
manufacture, a metallic letter, havlng a concave surface, composed of one 
or more faces or facets, or of a concave curved surface, as preferred, and 
having a smooth rim or edge, belng in a plane adapted to be fltted closely 
against a glass or other transparent plate. A letter formed as thus de- 
scribed, more particularly when having several facets thereln, as said letter 
Is usually and preferably manufactured by me, may be secured to glass or 
other transparent material by placing cernent upon the smooth rim or edge 
surrounding said facets, and afterward pressing the letter against the glass 
in such manner as to exclude from the concave portion thereof or from said 
facets free of any circulation of air; and bence the several brilliant efEects 
produced by innumerable facets of bright reflecting metallic surfaces is maln- 
tained, as the said facets are protected thereby from the tamish or change 
wrought by the action of the air, or gases mised therewith." 

He Illustrâtes his invention by a slgn letter, T; the letter belng composed 
of a number of convex surfaces having facets thereon, as shown by Figures 
1 l, and 3. 




.jrcq.a. 
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A Is the rim or edge of his Improved Ittter. a, a, a, are the facets, shown 
In Fig. 1, as being on the concave portion of hls letter. B is the concave por- 
tion of said letter. 

The spécifications say that the facets may be omitted from the concave 
portion of the letter. It is then recited "that the principal difCerence in the 
form and construction of my letters and the letter ordinarily made for the 
purpose of being attached to glass or other plain surface consista in my 
having the rim or edge, A, which is a necessary portion thereof, but which 
rim or edge does not appear in Fig. 3, and is not necessary in a letter formed 
in the ordinary manner. • * *" 

The claims of the patent are as foUows: 

"(1) As a new article of manufacture, a letter adapted to be secured by a 
rim or edge forming its front face to a plate of glass or other transparent 
material, the said letter having such flat edge or rim touching said plate of 
glass, and a concave portion surrounded by said edge or rim, and having any 
desired number of facets arranged regularly in relation to each other and 
to said edge or rim in said concave portion of the letter, ail substantially as 
described, and for the purpose set forth. 

"(2) As a new article of manufacture, a metallic sign letter having dépres- 
sions therein, said dépressions presenting a séries of facets which form bril- 
liant or reflecting surfaces on said letters, substantially as described. 

"(3) An improved sign letter or symbol of the class herein specifled, formed 
recessed In its front or obverse slde, as set forth. 

"(4) An improved sign letter or symbol, formed recessed in its front or ob- 
^■erse side, and raised correspondingly on its back or reverse side, as set forth. 

"(5) A sign letter or symbol, formed recessed in its front or obverse side, 
and with an attaching edge on said side, as set forth. 

"(G) A sign letter or symbol, formed recessed in its front or obverse side, 
and with an attaching edge on said side, and raised correspondingly on its 
back or reverse side, as set forth. 

"(T) A sign or adyertisement composed of letters or symbols, formed re- 
cessed in their obverse sides, and secured thereat on the Inner side of a glass 
pane, as set fovth. 

"(8) A sign letter, symbol, or ornament, formed recessed in its front side, 
the said recess being slilning, gilded, or otherwise omamented, an attaching 
edge surrounding said recessed face to receive the cément which holds the 
sign letter, symbol, or ornament in position, with its polished, gilded, or other- 
wlse ornamented face next the glass or other transparent material, as set 
forth. 

"(9) A sign letter, symbol, or ornament recessed in its front or obverse side, 
the said recess being shining, gilded, or otherwise ornamented, in combina- 
tion Ti'ith a transparent cover placed over the recessed face, as set forth. 

"(10) A sign letter, symbol, or ornament having a recessed face, shining, 
gilded, or otherwise ornamented, in coiûbination with a transparent cover 
eemented air-tight to said recessed face, as set forth." 

The défense was want of novelty and noninfringement. Without passing, 
upon the validity of the patent, thé court below held that no inf ringement 
was shown. 

vStem, Heidinan & Mehlhope, for appellant. 
Wm. Hubbell Fisher, for appellees. 

Before LURTON, SEVERENS, and RICHARDS, Circuit 
Judges. 

LURTON, Circuit Judge, after making the foregoing statement 
of the case, delivered the opinion of the court. 

The alleged infringement consists of a sign made of a single sheet 
of plate tin, bright and shiny, behind a sheet of glass, colored and 
ornamented on its inner side. Upon the sheet métal the words 
"Moerliens Cincinnati Bottled Béer" are stamped in recessed or con- 
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cave letters. The same words in transparent glass are blocked out 
or outlined upon the inner side of the colored glass in such manner 
as to register with the lettering upon the background of tin. The 
glass included within the outlined letters is transparent, but colored 
with a transparent yellow varnish, so as to give to the concave let- 
ters behind the appearance of being gilded. The tin and glass sheets 
are held together by an ordinary paper backing, which is glued or 
gummed to the back of the tin and edges and border of the coverjing 
glass in an ornamental way. 

It was not new to make détachable letters adapted to be attached 
by their adverse side to glass or métal or wood. Many designs cover- 
ing various ways of attaching single letters or symbols to the front 
of glass or other background in such manner as to make a sign or 
name or advertisement are shown by the évidence in the record. 
Nor was it new to make sunken or recessed letters. Examples of 
such concave lettering in stone may be witnessed upon monuments, 
gravestones, etc. So, too, it is shown by most satisfactory évidence 
that business signs were old, consisting of depressed or sunken letters 
carved in wood, the concave portion being gilded, The "Steinau" 
sign, exhibited by respondent, is a complète example of such orna- 
mental concave lettering in business signs, made and used long prior 
to the patent in suit. So, too, it is overwhelmingly shown that signs 
made by stamping the letters or words in thin sheet métal, japanned 
or colored, the letters having concave surfaces and a raised reverse, 
were in common use by insurance companies as house signs, indi- 
cating that the house to which they were attached was insured by the 
Company advertised by the recessed lettering. Such signs, made in 
thin métal, correspond in every way with the tin portion of the in- 
fringing sign, as well as with that shown in complainant's Exhibit 
'Xibbey Cut Glass." The colored glass sign in front of respondent's 
"Moerlein Béer" sign and complainant's "Libbey Glass" sign, with 
the letters outlined or blocked out in clear glass, are well-known types 
of the signmakers' art, as well shown by the évidence in this record. 
The respondent's sign is therefore but a combination of two well- 
known methods of signmaking. 

The outlined lettering on the glass registers with the recessed or 
concave lettering on the sheet métal behind, and produces a some- 
what effective appearance. By placing over the clear glass in the 
blocked-out letters a transparent film of yellow varnish, the concave 
lettering behind is given a gilded appearance. The glass serves, aiso, 
to protect the métal lettering from dust, rain, etc. The same thing 
is done by the complainant, as shown by one of its exhibits, and for 
this method of signmaking the protection of the patent is invoked. 
But it does not follow that signs so constructed are within the scope 
of complainant's patent. Indeed, the state of the art to which the 
patent belongs was such as to forbid the monopoly of this method 
of signmaking. Waiving the question as to whether it would be 
patentable invention to provide for the placing of glass in front of a 
name, sign, or symbol composed of sunken or concave letters, the 
practice was not novel when this patent issued. 
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Six unimpeachable witnesses testify to having, before the patent, 
either made and sold, or to having seen in public use, in the city of 
Cincinnati, door name-plates made in this same way. Thèse plates 
consisted of a name eut in a suitable block of wood or other material, 
the letters being recessed or concave. The obverse side of this re- 
cessed tablet was then placed against a plate of clear glass, and both 
enclosed in a silver-plated frame adapted to be attached to the outside 
of a door. That no two of thèse witnesses testify as to the same 
identical plate, and that none of thèse old plates are produced, is 
urged as ground upon which we should hold the anticipation not 
proven. We are not unmindful of the liability to mistake in oral évi- 
dence of an anticipation, and of the rule which requires that the évi- 
dence relied upon to overthrow the presumption of novelty should 
be of a most cogent character. Deering v. Winona Harvester 
Works, 155 U. S. 286, 300, 15 vSup. Ct. 118, 39 L. Ed. 153; x\mer. 
Roll Paper Co. v. Weston, 59 Fed. 147, 8 C. C. A. 56. Nevertheless 
we cannot escape the conviction that this method of making door 
name-plates is established as convincingly as any such fact can be 
established where the original article is not produced. So far as we 
can see, the witnesses are without bias or incentive to color their 
évidence. The probability of mistake is reduced to a minimum by 
the very simple character of the subject about which they testify. 
The case is therefore quite exceptional, and, if the évidence does in 
fact produce conviction beyond ail reasonable doubt, we are unad- 
vised of any rule which dénies to it légal effect in any class of case, 
criminal or civil. 

But we are not at ail disposed to concède to the patent any such 
broad interprétation as to bring within its scope the infringing de- 
vice. No hint or suggestion is found in the description of the inven- 
tion which includes anything other than individual, détachable letters, 
symbols, or figures. As the évidence shows, and as the patent admits, 
détachable lettered figures were old, and methods for attaching them 
were the subject of a number of patents prior to that of the complain- 
ants. But so far as thèse patents show, and so far as évidence ali- 
unde goes, ail former devices related to methods for attaching such 
letters by their adverse sides to the outside of glass or other surfaces. 
The invention the patentée describes was that of letters made concave, 
with a fiât, narrow edge or rim by which they might be attached upon 
their obverse or front sides to the inner side of a pane of glass. By 
letters of this character he claimed to produce not only a better ef- 
fect, due to their concavity, but that they would be protected by the 
glass from dust, rain, and malicious injury, while at the same'time 
preserving their value as letters easily détachable, and capable of 
change in grouping. That this was the object he sought to attain 
he plainly states in his spécifications and that this narrow rim or edge 
is a necessary différence between his letters and the détachable let- 
ters already in common use he also plainly sets out. Unless we limit 
his claims by confining him to the détachable letters or symbols, 
having the rim or edge shown in his spécifications and drawings, 
whereby each individual letter or symbol is separately attachable, 
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his patent would be broad enough to include that whieh was not novel, 
and not capable of being monopolized. We need décide no more 
than that the patent, thus limited, does not include the sign made 
by the défendant. 

The decree is accordingly affirmed. 



DOWAGIAC MFG. CO. v. BBENNAN & CO. et al. 

(Circuit Court of Appeals, SIxth Circuit. December 24, 1903.) 

No. 1,208. 

1 Patents— VaI/Iditt and IifFniNGEMENT— Ghain DhiI/Ls. 

Tlie Hoyt patent, No. 446,230, for au improvement In grain drllls, con- 
slstlng of spring pressure rods operated by a lever for depressing the 
shoes in opération on uueven ground, and used for ralsing them from 
the ground wlien not in opération, is valid, and claims 1 to 3 are in- 
fringed by the devlce of the Christman & Munn patent. No. 497,864, 
In whîch the pressure Is appUed by means of équivalent mechanism; 
and although the connection between the spring rods and the coupllng 
rod through -vvhlch the power is applled is in front, instead of in the 
rear, of the hopper, and the function of ralsing the shoe from the ground 
is transferred from the former to the latter, the two conjointly per- 
fonn the same functions in substantially the same manner, the change 
being one of form only. 

2. Same— RuLE in Respect of Equivalents. 

The range of équivalents covered by a patent for machlnery corresponds 
with the character of the invention, and Includes ail forms which embody 
the substance of the invention, and by like mechauical co-operatlon effect 
substantially the same resuit. 

3. Same— Idektitt of Combination Claims. 

The substantlal Identlty of a mechanical comblnatlon Is not affiected by 
the circumstance that one of its members Is also adapted for connection 
vrith other parts of the machine not included in the comblnatlon. 

Appeal from the Circuit Court of the United States for the Western 
District of Kentucky. 
For opinion below, see ii8 Fed. 143. 

Fred L. Chappell and Otis A. Earl, for appellant. 
Paul A. Staley, Border Bowman (John R. Bennett, of counsel), for 
appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. The complainant, the Dowagiac Man- 
ufacturing Company, brought this suit in equity charging the défend- 
ants with the infringement of letters patent No. 446,230, granted to 
W. F. Hoyt, February 10, 1891, and subsequently assigned to the 
complainant, for new and usefui improvements in grain drills, and 
relating particularly to those parts of shoe drills (so called) émployed 
to depress the shoe and covering wheel when in opération, and to 
raise the same parts out of contact with the ground when the drill 
is not in opération but is being moved from place to place on the wheels 
which support it. This patent was the subject of the suit in the case 
of McSherry Manufacturing Co. v. Dowagiac Manufacturing Co., 
reported in loi Fed. 716, and 41 C. C. A. 627, wherein this court, 
afêrming the decree of the Circuit Court in respect to the flrst three 
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claitns, held the patent valid and inîringed by the manufacture of the 
structure there complained of. That case was decided May 8, 1900. 
Subsequently a suit was brought on the same patent in the Circuit 
Court of the United States for the District of Minnesota by the same 
complainant against the Minnesota Moline Plow Company for in- 
fringement by the manufacture (or sale) of two forms of the pat- 
ented devices, one of which was substantially, if not identically, the 
same as that of the McSherry Company, and the other a modified 
form of similar devices. Judge Lochren held the Hoyt patent valid 
and infringed by the first of those structures, but not infringed by the 
latter. The case was taken by appeal to the Circuit Court of Appeals 
for the Eighth Circuit, where, in an opinion by Judge Carland, the 
patent was held valid and infringed by both of the structures com- 
plained of, Judge Thayer dissenting upon the question of infringe- 
ment by the second or modified form above mentioned, but concur- 
ring with the majority upon the other questions in the case. 1 18 Fed. 
136. 55 C. C. A. 86. An application was made for a certiorari to the 
Suprême Court, but was denied by that court. 187 U. S. 644, 23 Sup. 
Ct. 843, 47 L. Ed. 346. It is proper to say of this case that the lower 
court followed the décision of this court in the McSherry Case in re- 
spect to the validity of the Hoyt patent, but that the majority of the 
Circuit Court of Appeals held the patent valid upon its independent 
judgment, though the opinion déclares that if it had been in doubt it 
would bave followed this court upon the principle of comity. The 
patent was also held valid and infringed by Judge Lochren in a similar 
suit against Smith & Zimmer by the same complainant. 108 Fed. 
67. Another suit was brought complaining of the infringement of 
this patent, against Fowler and another, in the Circuit Court for the 
District of North Dakota. Judge Amidon was unable to agrée with 
the views of this court and the holding of Judge Lochren in respect 
to the validity of the patent, and dismissed the bill. This, we under- 
stand, was prior to the décision of the Circuit Court of Appeals of his 
circuit in the Minnesota Moline Plow Co. Case. An appeal was taken 
in the Fowler Case to the Circuit Court of Appeals, where, Judge 
Thayer delivering the opinion of the court, it was held that the first 
three claims of the patent (being the same as those hère sued on) were 
valid and infringed. 121 Fed. 988, 58 C. C. A. 643. We will not 
stop now to go into a détail of the structures which, in the cases re- 
ferred to, were held to infringe, but shall refer to some of them when 
we come to a comparison of them with that of the présent défendant, 
and consider the effect which the décisions thereon ought to hâve in 
the détermination of the controversy involved in this appeal. 

The claims of the patent alleged to be infringed are the first three of 
those involved in the McSherry Case, and which this court held valid. 
They are, for convenience, hère reproduced: 

"(1) In comblnation with the transportlng wheels and frame, the hopper,^ 
shoe, and draft rods, the latter having a pivotai connection with the frame, 
the clamping plates having a pivotai connection with the draft rods, the 
sprlng-metal pressure rods attached to said plates, sald rods extendlng rear- 
wardly of the hopper, the forked arm coupled to sald rods, and means for 
raising and lowering sald arm, substantially as specifled. 

"(2) In comblnation with a frame of a grain drlll, the hopper having a 
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flange at the upper end, the shoe attaehed to the hopper, the curved draft 
rods leadlng from the shoe and having a plrotal connection wlth the frame 
of the machine, a swlnglng head located between the upper ends of the draft 
rods, sprlng-metal rods attaehed to the swinglng head, said rods extending 
hack of the hopper and below the flange thereof, said sprlng-metal rods being 
coupled to an arm, said arm having means for ralslng and lowerlng It, and 
means for locklng the parts, for the purpose set forth. 

"(3) In combinatlon wlth the frame, hopper, shoe, and draft rods, the plates 
pivotally attaehed between the upper portions of said draft rods, said plates 
having the horizontal shoulders, said shoulders bearing upon the draft rods, 
the sprlng-metal rods attaehed to said plates and passlng rearward of and on 
opposite faces of the hopper, and means for applying pressure to the rear 
ends of said sprlng-metal rods, for the purpose specifled." 

With respect to their validity we do not feel called upon to go into 
prolonged discussion, as that question must now be regarded as set- 
tled, unless something new has been developed in the présent case 
which ought to lead us to a différent conclusion from that reached in 
our previous décision and that of the Circuit Court of Appeals for the 
Eighth Circuit. It must suffice to say that, although the volume of 
former patents has been considerably augmented in this record, we 
find nothing that has better ground for being regarded as an anticipa- 
tion of the Hoyt patent, or as effecting a Umitation of it, than had 
been shown in former suits. The validity of the patent is a thing 
which must be regarded as adjudged, and must be accepted as the 
starting point for discussion. 

The case, therefore, must turn on the question of infringement. 
And upon this point it is contended for the défendants that the in- 
vention of the patent in suit is so restricted by the prior art and the 
limitations of the terms of the patent as not to include the construction 
employed by it in its drills. The court below was of that opinion, 
and dismissed the bill. Before discussing the characteristics of the 
défendants' structure, it will be convenient to re-examine with some 
particularity the Hoyt invention and ascertain its character and its 
limitations, The objects which the inventer had in view were two- 
fold, first, to provide means .for depressing the shoes of the drill to 
meet the requirements of its movements when in opération upon diflfer- 
ing and uneven surfaces, and, second, to provide means for lifting the 
shoe and its attachments off the ground while the drill is being moved 
from place to place. There were in use devices for both thèse pur- 
poses, but they lacked the desired simplicity, convenience, and ease 
of management. The idea developed by Hoyt was to extend a 
lever from the rear part of the drill forward over a fulcrum resting 
on the drawbars of the shoe near their fore end and pivotally coupling 
the fore end of the lever with the drawbars. He proposed to make 
the lever of a spring- and extend it rearwardly to connections through 
which it could be operated by the arm of a rock shaft extending across 
the rear part of the drill, or other means known to the art. The rear 
end of the lever would be depressed or released by slightly revolving 
the rock shaft, or by other means employed for that purpose. Then, 
to provide means to raise the shoe out of contact with the ground, he 
divided the lever and brought the parts alongside of the hopper and 
under a flange turned out from the upper end thereof, and connected 
them by a rod to the arm of the rock shaft or other source of power. 
127 F.— 10 
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As the hopper stands over the shoe and is rigidly connected therewith, 
the raising of the springs at the rear by the means above mentioned 
would engage them with the flange of the hopper and so lift the shoe. 
Thus both objects were accomplished by one combination of parts. 
Figures i and 2 of the drawings illustrate the means employed. 




The pressure wheel, G, the rods, J, and the plates, T, which clamp 
them to the levers, I, may be obliterated, as they are not involved in 
the présent suit. In Fig. 2, E is the shoe, H the drawbars, I the 
spring lever (divided), V the fulcrum of the lever resting on the 
drawbars, e, e, are flanges on clamping plates holding the forward 
ends of the lever, and through thèse flanges, e, e, the lever is pivotally 
coupled to the drawbars by the boit, d, which extends through the 
flanges and the drawbars. K is the rock shaft on. which N is the rigid 
arm, which through O actuates the rear end of the spring lever or lev- 
ers, M is the handle of the rock shaft, and it is readily seen how by 
turning this handle forward the rear end of the spring lever is de- 
pressed, and by its bearing on the drawbars at the fulcrum, V, the shoe 
is depressed. Again, by turning the handle of the rock shaft back- 
ward, the arm, N, lifts the rear end of the spring lever into engagement 
with the flange on the hopper, F, and then through the hopper the 
shoe is lifted from the ground. Thèse figures show clamping plates 
in which the fore end of the spring lever is imbedded and rigidly held, 
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and through which the lever is pivotally connected with the drawbars. 

We think this was a highly meritorious invention, and that the 
simplicity of the structure devised was one of its chief merits. By 
means of it the shoes of the drill could be kept down to the proper 
depth in hard soil, each one could yield and rise on meeting an éléva- 
tion in its path, or sink into a dépression if that should be passed, and 
then résume its normal position. The same means are utilized for 
lifting the shoes and holding them from the ground when the drill 
was idle but being moved from place to place, and, although this ad- 
vantage is not mentioned by the patentée, it is easy to see that by the 
construction he proposes the parts of the drill involved are more se- 
curely and firmly held in their proper relations while the drill is at 
work, notably the upper part of the hopper, which is supported against 
latéral movement. Some, perhaps ail, of thèse advantages had, in a 
way, been supplied by the former art ; but they had not, so far as we 
can see, been so completely gathered together or attained in so simple 
and useful a way. As no previous organization of parts composing 
this portion of a drill, designed to accomplish similar results and built 
upon the method of Hoyt's invention, nor anything nearly resembling 
it, is shown by the record, we think that the patent is entitled to stand 
for what the claims import, without any limitations imposed by the 
prior art that are relevant to the présent inquiry. The range of équiva- 
lents covered by the patent corresponds with the character of the in- 
vention, and includes ail forms which embody the substance of the 
invention, and by like mechanical co-operation effect subsfantially the 
same resuit. The décisions of the Circuit Courts of Appeals in the 
Eighth Circuit and in this circuit confirm and justify thèse views. 
The invention of the Hoyt patent has gone into extensive use, and the 
numefous attempts to employ it under one guise or another also at- 
test its utility and value. 

The défendants' structure, is manufactured under a patent, No. 
497,864, issued May 23, 1893, on the application of Christman and 
Munn. The following figure illustrâtes it, dismembered, as exhibited 
by the défendants : 



3)e-fis.ndor>fi^>khib!t. •S^etc/j Ac. S. 




148 127 FEDERAL KEPOBTKE. 

As will be seen the plate, b, bas a pivot, i, which goes through the 
opening, e, at the end of the spring lever, which is larger than the 
pivot, and makes a loose connection therewith which permits a swing- 
ing motion of the lever up and down. The eyes in the fore end of 
the drawbar are put upon the trunnions, c, c, and the spring lever 
rests upon the fulcrum, P. The fulcrum is supported by a boit, v, 
which runs aiso through the drawbars, with burrs on either end. 
The parts at the other end of the lever associated with the hopper are 
plainly shown by the figure, and will be referred to in another con- 
nection. Thus it will be seen that the pivotai connection of the spring 
lever of the défendants is made by pivoting it at the fore end on a 
pivot fornied on the lower edge of a plate attached to the frame, and 
the drawbars are pivoted on pivots on the side edges of the same plate. 
Mechanically this construction amounts to the same thing as that of the 
Hoyt patent, where the lever and the drawbars are pivoted on a boit. 
The plate performs the same function as the boit. Each constitutes 
the médium by which capacity is given for effecting the hingelike 
motion of the lever and drawbars which the patentée intended. He 
does not limit himself to a particular manner of effecting the pivotai 
connection. He describes one method of carrying out his invention, 
but his claims cover ail means which substantially represent it. And 
it is easy to see in the défendants' organization the very form and ar- 
ticulations of the Hoyt invention. The spring lever, the prop or ful- 
crum, and the pivotai connection of the lever with the drawbars are 
ail présent in the défendants' organization, and they co-operate in the 
same way as that proposed by the Hoyt invention. It is true that the 
plate serves aIso as a means of attachment to the frame of the drill, but 
it none the less serves as a member of the combination to effect the 
purpose of a pivotai connection between the lever and the drawbars. 
Hoyt does not confine the connection to any particular point on the 
drawbars. The purpose of it would indicate that it should be not 
far from their fore ends, and it equally answers the requirements if it 
is located quite at their fore ends. 

In the McSherry Case there were no clamping plates in the défend- 
ants' structure, but the body of the spring lever was carried forward 
over a fulcrum resting on the drawbars and pivotally connected by a 
boit running through lever and drawbars, and the défense depended 
largely on this omission of the clamping plates in the ofifending struc- 
ture. But it was held, Judge Lurton delivering the opinion, that as 
the défendant had, in prolonging the spring lever, also supplied a ful- 
crum and a pivotai connection with the drawbars, and as the clamping 
plates of the patent were a mère prolongation of the spring lever for 
the purpose of providing a fulcrum and pivotai connection, the de- 
fendant had merely supplied an équivalent for the operativé parts of 
the clamping plates, and had therefore infringed. The Circuit Court 
of Appeals for the Eighth Circuit in the Minnesota Moline Plow Co. 
Case, upon the same facts, concurred in this view. But it is material 
to notice that in that case there was another form of thèse parts which" 
was alleged to be an infringement of the Hoyt patent not embraced 
by our own décision. In that form the spring levers were pivoted to 
the frame by slots in their fore ends which embraced a boit between the 
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drawbars at their fore ends. Thus the pivotai connection of lever 
and drawbars was made by a common médium at their fore ends and 
at their attachment to the frame. Then there was a separate drawbar 
pivoted on a boit between the drawbars running to the shoe at their fore 
end, and extending back to and engaging a fin projecting from the 
front face of the hopper. On this separate bar was the fulcrum on 
which the spring lever rested. It was claimed by the défendant in 
that case that by thèse variations they had avoided infringement. But 
the court held that, notwithstanding the changes of the forms of parts, 
the essential éléments and the principle of their opération in the Hoyt 
patent had been appropriated and employed in the defendant's com- 
bination. It must, we think, be confessed that, if that case was rightly 
decided, it would Ibe impossible to hold that the structure used by the 
défendants in the présent case is not an infringement ; for the différ- 
ences of the very parts with which we are now dealing were the sub- 
ject of décision, and those différences were mainly in the manner of 
efïecting the pivotai connection. Judge Thayer dissented from this 
part of the décision. An application for a writ of certiorari was denied 
by the Suprême Court, which adds somewhat to the authority of that 
case, especially as the judge in the lower court had held to the same 
view as the dissenting judge. The judges who had considered the 
case were evenly balanced in numbers. 

In the later case against Fowler and others, above referred to, the 
structure which was held to infringe the Hoyt patent consisted of a 
spring lever turned down and flexed near its fore end over a crossbar 
located between the draw-bars and secured to them, and then carried 
back between the drawbars to a point in the rear of what we hâve 
termed a "crossbar," over which the fxrst bend was made, and over 
and around another crossbar located between the bars in a similar 
manner to the first. The effect of this was that, by pressing down 
the outer end of the lever, the inner end at its final attachment would 
press down the drawbars and the shoe. Apparently this contrivance 
would hâve the same opération and effect as if the lever rested on a 
fulcrum located at the place of final attachment, and had pivotai con- 
nection with the drawbars at the upper or first mentionedi crossbar, 
where the lever was flexed on the drawbar. It was an ingénions at- 
tempt to obtain the advantages of the Hoyt invention by a change 
of form, apparently, but not really, establishing a différence of struc- 
ture which would take it out of the bounds of the patent. The rear 
end of the lever, or, rather, an extension thereof, embraced the sides 
of the hopper under the flange thereof, and by thèse means the shoe 
was lifted off the ground iu the same way and by the same means as 
in the Hoyt patent. In that case, as in this, the défendants' spring 
lever was single from the pivotai connection to a point in front of 
the hopper, and there divided to embrace it. But it was' held, and 
we hâve no doubt correctly, that the principle was the same whether 
the lever was in two parts or one. The court, in an opinion by Judge 
Thayer, foUowing the previous décisions holding the patent valid, 
held further that it was infringed by the structure complained of. 
The modifications of the Hoyt combination of parts were more rad- 
ical and serious in that case than in the présent, A number of our 
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own décisions, and some by other courts, bearing upon the subject of 
infringement by employing équivalent means to secure the advantages 
of a former invention, are collected in Dowagiac Mfg. Co. v. Su- 
perior Drill Co., 115 Fed. 886, 53 C. C. A. 36, at pages 904, 905, 
115 Fed., pp. 54, 55, 53 C. C. A., that case being itself an illustration. 
In delivering the opinion in Cochrane v. Deener, 94 U. S. 789, 24 
L. Ed. 514, Mr. Justice Bradley, applying the doctrine of équivalents, 
said: 

"Though some of the corresponding parts of the machhiery designated in 
thls combination are net the same in point of form in the two bolting appa- 
ratuses, and, separately consldered, could not be regarded as identical or con- 
flicting, yet having the same purpose in the combination, and effecting that 
purpose in substantially the same manner, they are the équivalents of each 
other in that regard. The claim of the patent is not confined to any particular 
form of apparatus, but (in regard to the valves, for example), emhraces gên- 
erai ly any valves for feeding and delivering the meal without allowing the 
air to pass through." 

Counsel for défendants refers to language employed by us in Dow- 
agiac Mfg. Co. V. Superior Drill Co., 115 Fed. 886, 53 C. C. A. 36, 
in stating the import of the décision of this court in the McSherry 
Case, where we said: 

"Inasmuch as the springs and the clamp of the patent were made intégral 
by rigidly flxing them together, we held that, recognizing the invention as a 
distinct advance in the art, the pivoting of the forward ends of the springs 
directly upon the drawbars was substantially the équivalent of uniting the 
ends of the springs with a clamp, and then pivoting the clamp upon the 
draw-bars" — 

And supposes that by "the pivoting the forward ends of the springs 
directly upon the drawbars" we meant an immédiate physical con- 
nection of the springs with the drawbars, and assumes from this 
that we had deemed such physical connection material. But this is 
a misconstruction. By "directly" we meant without the intervention 
of clamping plates. That was the feature involved, and not the ques- 
tion as to the point where the pivotai connection should be made. 

Counsel for défendants claim further that there is a radical différ- 
ence in the manner in which their spring lever is connected at the 
rear end with the coupling rod through which the power is applied, 
in that the attachment is made in front of the hopper, instead of 
behind it, as in the Hoyt patent, and the spring rod does not extend 
behind the hopper. But the claims do not require that the connection 
of the lever with the coupling rod shall be behind the hopper, and 
the lever and the rod do undoubtedly conjointly perform the same 
service as in the Hoyt patent, and substantially in the same way. So 
far as the means for depressing the shoe are concerned, they are the 
same. In raising the shoe the same parts are employed, but the func- 
tion of the" lever is diminiehed and that of the Connecting rod is cor- 
respondingly increased. Of course, the question of equivalency can- 
not arise if the mechanism and its mode of opération are precisely 
the same. We agrée with the opinion of the Circuit Court of Ap- 
peals for the Eighth Circuit in the Fowler Case, supra, where the 
same question arose upon a like construction, and the différence was 
held not to be material. It seems a proper case to which might be 
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applied the observation of Judge Taft in King Axe Co. v. Hubbard, 
97 Fed. 795, 803, 38 C. C. A. 423, where in similar circumstances he 
said : 

"This Is an instance, not Infrequent In patent lltlgation, where the inf ringer 
bas sought to évade the daims of a patent, the substance of which he is ap- 
proprlating, by dellberately impalring the functlon of one élément, without 
destroying the substantial identity of structure, opération, and resuit." 

We nuist take notice of a Une of argument upon which much stress 
is laid by counsel for défendants. It appears that the complainant 
in some of its advertising literature, for the purpose, as we must sup- 
pose, of catching trade, has set forth and claimed as an important 
advantage of its drill that the devices for depressing the lever and 
shoe were such that the force applied to the lever is exhausted in the 
structure itself, and does not extend to the frame of the drill; in 
other words, that this section of the drill wiU stand upright when 
detached from the drill and pressure is applied to the lever. And it 
was pointed out that this feature distinguished it from ail other drills, 
and pictorial illustrations were given of the one standing upright un- 
der pressure when detached, and the others tumbling forward when 
manipulated in the same way. This matter is adopted in the brief 
for défendants as the statement of the complainant's understanding of 
the theater of the controversy and of the distinguishing characteristic 
of its patent. Thus the défendants easily disposed of the controversy 
by the confession of the complainant. But this supposed advantage 
is nowhere suggested in the patent; the spécification does not point 
to so constructing the device as to accompUsh it, nor would it be 
efifected unless the proportions were so adjusted as to balance the 
parts under pressure. Perhaps this défense may be excused upon the 
ground that the complainant has in this suit advanced this feature as 
one to commend the patent to favorable considération, and has pro- 
duced expert mechanical testimony to prove that the feature does in 
f act exist. We think the whole matter is too trivial to require f ur- 
ther attention. 

Some minor points of différence exist between the structures of 
the parties, but they are ail subordinate to the main features we hâve 
considered. 

We are of opinion that the coniplainants' patent is valid, and is 
inf ringed by the défendants ^s charged. The decree is therefore re- 
versed, and the cause remanded with directions to enter a decree for 
an injunction, and for the recovery of profits and damages to be as- 
certained. 
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NEW DEPARTURE MFG. CO. v. SARGBNT & CO. 

(Circuit Court of Appeals, Second Circuit December 21, 1903.) 

No. 1& 

1. Patents— Invention— DooB Bells. 

Tlie Rockwell patent, No. 471,983, for a bell deslgned for use as a 
door bell, is void for lack of invention, in view of the prier art, and 
especially of the Englisb patent to Bennett, No. 2,425 of 1877, for a call 
bell. 

Appeal from the Circuit Court of the United States for the District 
of Connecticut. 

For opinion below, see ii8 Fed. 41. 

This cause cornes hère upon appeal from a decree of the Circuit 
Court, district of Connecticut, dismissing a bill for infringement of 
United States letters patent No. 471,983, granted March 29, 1892, to 
Edward Dayton Rockwell for a "bell." 

T. Hart Anderson, for appellant. 

John K. Beach and Samuel H. Fisher, for appellee. 

Before LACOMBE and COXE, Circuit Judges, and HOLT, Dis- 
trict Judge. 

LACOMBE, Circuit Judge. The spécification states that it is the 
object of the invention to produce an improved bell that can be op- 
éra ted without the use of springs, and can be caused to émit a con- 
tinuous ringing sound resembling that of an electric bell — "a clearer 
sounding bell" than those of the same class ordinarily used. "In ac- 
complishing this object," says the patentée, "I provide within a gong 
a centrally pivoted swinging arm that extends nearly the length of the 
diameter of the gong, and carries one or more loosely pivoted strikers. 
I also provide a lug upon the side of the gong, against which the strik- 
ers may impinge squarely, and thereby produce a clear, résonant tone." 

The particular desideratum and the means devised to secure it — the 
object of the invention and the invention itself — are very clearly set 
forth in the spécifications, as follows : 

"Heretofore In bells of this class revolving arms wlth loosely pivoted strikers 
hâve been used, but the arms, being short, hâve been pivoted near one side of 
the gong instead of at Its center. Even by this arrangement, which increases 
the angle at which the strikers would be thrown against the side of the 
gong, the strikers would nevertheless impinge against the gong glancingly, and 
thereby impair the purity of the tone of the bell. By increasing the length of 
the revolving striker arm, the dimensions of the parts, especially the siae and 
weight of the strikers, may be materially increased and the durability of the 
bell mechanlsm enhanced ; but with a smooth gong it would hâve been im- 
possible to use an arm which would swing its entlre inside diameter, because 
instead of being thrown against the side of the gong at intervais to produce 
a ringing sound the strikers would at ail times during a révolution of the arm 
be brought In contact with its side, and produce only a scraping noise. To 
adapt a bell for the use of such mechanlsm as above descrlbed, I provide a 
lug projecting Inwardly on the side of the gong, so that the strikers, while 
out of reach of the gong proper, may hit the lug squarely, and, being loosely 
pivoted, rebouDd at once, and thus cause the bell to émit a clear musical tone." 
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In the drawings the bell is shown set in place upon a door. The 
base-plate is fastened to the door by screws, and carries, on an arbor 
(numbered 4), in suitable bearings, a little to oneside of its center, a 
main gear or cog wheel, 5. It is this wheel which sets the parts in 
action, and it is itself operated by the squared shank of a knob which 
fits into a square hole in the end of the arbor, the shank passing 
through, and the knob or turn button being on the farther side of the 
door, where it is secured in the ordinary way with an escutcheon. 
The knob is thus held "in fixed operative relations with the arbor, so 
that a turn in either direction of the knob may cause the wheel, 5, to 
revolve." It is stated that "any other suitable means of rotating the 
gear, 5, may be substituted." Manifestly the invention of the patent 
is to be found elsewhere than in the means for turning such gear. 

The spécification shows : 

"An Internai frame-plate that is fastened securely to studs, projectlng from 
the base-plate. The base-plate and frame-plate so united constitute the frame 
of the bell. The plate is provided with one bearing for the arbor, 4. • * * 
In the center of the base-plate, upon top of the frame-plate, Is flxed a cylln- 
drical stud, 12, which is smooth next to the plate, and is screw-threaded on 
Its projectlng end. Around the smooth part of this stud Is pivoted a revoluble 
pinion, 13, that carries fixedly on one slde an arm, 14. Upon opposite ends 
of the arm I provide loosely pivoted strikers o£ any suitable shape — such, for 
instance, as those shown in the drawings — ^whlch conslst of round pièces of 
métal, 15, provided with large central apertures through which pass pivot 
pins, and to which tbey are secured by washers on the ends of the pins. 
The revoluble pinion, 13, is geared to the cogwheel, 5, by any suitable gear — 
such, for instance, as the large gear, 18, and a pinion, 19, borne, respeetively, 
above and below the frame-plate by a common arbor, 20, carried In suitable 
bearings in the base-plate and frame-plate. Upon the screw-threaded end of 
the stud, 12, may be screwed a gong, 21. An internally screw-threaded pro- 
jection upon the inslde of the gong is provided for this purpose, the projection, 
when in place, being adapted to hold the arm, 14, and Its pinion securely in 
place. * * • I provide on the interior of the gong, on one side near Its 
edge, an internally projectlng lug. It will be observed that the arm, 14, ex- 
tends almost entirely across the Inslde of the gong, and is adapted to swing 
around its entire inslde diameter, its dimensions being such that the strikers 
are out of reach of the sides of the gong, but are adapted to impinge against 
the lug that is located in their path." 

The patentée adds : 

"I do not confine myself to the shape of the strlker arm that carries the 
strlker. It may be duplicated in efïect so as to présent the appearance of a 
cross-arm, or it may be wheel-shaped, if desired, so as to carry more than 
two strikers ; but thèse are manifestly mère détails of construction." 

The single claim reads: 

"In bel! mechanism the combination, with a frame and gong and lug upon 
the gong, of a centrally pivoted pinion loosely mounted on a central post on 
the frame, and having an arm upon one side, strikers upon the arm, and 
mechanism for communicating motion to it through the pinion, substantially 
as set forth." 

This patent was applied for October 29, 1891. On September 17, 
1891, Rockwell had applied for another patent for a "bell." Both 
patents were issued on the same day, the one first applied for as No. 
471,982, the one in suit as No. 471,983. The object of invention in 
the lower numbered patent is to produce a bicycle bell by which a 
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Sound resembling that o£ an electric bell, but of increased purîty of 
tone, may be produced. That patent contains this paragraph: "I 
do net in this spécification claim, in combination operatively with 
other parts of bell mechanism, a centrally pivoted pinion loosely 
mounted on a central post on the frame, and having an arm upon one 
side, because I hâve made it the subject-matter of another application, 
Sériai No. 410,248," which was issued as the patent in suit. 

Suit for infringement was brought upon the bicycle bell patent 
against Bevin Bros., the patent was sustained below, and the cause 
came up on appeal to this court. New Departure Bell Co. v. Bevin, 
73 Fed. 469, 19 C. C. A. 534. In the opinion then handed down the 
characteristics of the bicycle bell patent are fully set forth, with quo- 
tations from the spécifications. It is sufïicient now to refer to that 
opinion, without incumbering the présent one by incorporating ail that 
it contains. It was held that an English patent to Bennett for a call 
bell disclosed a combination of parts so closely resembling Rockwell's 
that the slight modification required to adapt it to use on a bicycle 
could not be held to be invention. The opinion sets forth the de- 
scription of the Bennett bell with great particularity, and such de- 
scription is made more intelligible by the insertion of two of the Ben- 
nett drawings. The reasoning and conclusion in the Bevin Case are 
applicable hère, and dispose of this patent in the same way. In the 
bicycle bell patent there is found the combination with a frame and 
gong, and lug upon the gong, of a centrally pivoted pinion, loosely 
mounted on a central post on the frame, and having an arm upon one 
side, strikers upon the arm, and mechanism for communicating mo- 
tion. Every one of those éléments was found in Bennett, combined 
in precisely the sanje way, and performing precisely the same func- 
tions. In the bicycle bell — presumably because of the necessity for 
operating by alternately pressing and retracting the thumb without 
letting go the grip on the handle bar— the pinion wheel which im- 
parted motion to the loosely-mounted revoluble pinion that carried 
the striker arm was restricted, so that after moving through a few 
degrees in one direction under thumb pressure it moved the same num- 
ber of degrees in a reverse direction under the opération of a retract- 
ing spring. Consequently the pinion wheel was reduced to a mère 
sector. In the patent in suit this restriction is not required, and the 
gear, 5, is left free to move indefinitely in either direction. It seems 
unnecessary to do more than refer to the quotation from the Bennett 
patent and the drawings on page 473, 73 Fed., 19 C. C. A. 534, of our 
former opinion. The pendulum, 1, is a mère optional addition, having 
nothing to do with the bell mechanism, and may be left off. The rod, 
i, is the device which causes the first pinion wheel to rotate, but the 
patent in suit says that "any suitable means for rotating the gear, 5, 
may be employed." Therefore i may be omitted, and in its place the 
arbor on which the pinion wheel revolves may be made fast to the 
wheel, and continued through the door, when the opération of a turn 
button will revolve the wheel in either direction indefinitely. Pre- 
cisely such a device was shown, before Rockwell entered the field, in 
patent to Allen and Goulden, No. 450,347, April, 1891. Inasmuch as 
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the half wîieel is to revolve indefinitely in either direction, it must 
be raade a whole wheel, and regard for appearances would call for a 
gong wiàe enough to cover it. It is difficult to see why such trîfling 
changes v/ould not be within the skill of the ordinary workman. If 
the Bennett patent was a fatal référence against the bicycle bell patent,, 
it should be equally fatal to the patent in suit, for with the trifling 
changes mentioned — indeed, with one only (completing the wheel), 
for the means for rotating gear 5 are left undefined — ^we find in the 
Bennett structure every élément of the claim combined in the same 
way to perform the same functions. 

The argument that there must hâve been inventive skill required, 
because for years after the Bennett patent was issued inferior com- 
binations were still essayed, has been fuUy considered and answered in 
our former opinion. 

Of course, in this suit for infringement of a patent we cannot in- 
quire into the apparently unfair devices in the way of get up, orna- 
mentation, etc., by which it is suggested that défendants are seeking to 
deceive the public into a belief that their bells are those of the com- 
plainant. 

The decree is af&rmed, with costs. 



LTJDINGTON NOVELXY CO. V. LEONARD et al. 
" SAME V, FISHBR et al. 
(Circuit Court of Appeals, Second Circuit December 8, 1903.). 

Nos. 49 and 50. 

1. Patents— Infringement— Game Boaeds. 

The Haskell patent, No. 002,179, for a game board, held Told for lack 
of invention as to claim 1, and not Infringed as to clalms 3 and 6. . 

2. TkADB-MarKS— DEBCRIPTIVBi W0BD8— Cakhoms. 

The word "Oarroms," as applied to a game played with disks on a 
board, in which the object is to pocket the disks, is not so descriptive 
of the board or the games played thereon as to preclude its appropria- 
tion as a trade-mark therefor. The Haskell registered trade-mark No. 
29,775, for tbe word "Oarroms," as applied to game boards, held valid 
and infringed. 

3. Same- StriT fou Infringement— AccouNTrao. 

An accounting will nqt be ordered in a suit for infringement of a trâde- 
mark, where it appears from the évidence in the case that there is no 
rational rule by which the profits realized by défendant from the use 
of the name could be estimated. 

Appeal and Cross-Appeal from the Circuit Court of the United 
States for the Southern District of New York. 
Affirming decree 119 Fed. 937. 

Charles H. Léonard et al., the défendants In the flrst of the above-entitled 
actions, are doing business at Grand Kapids, Mich., and manufacturing, 
among other things, certain game boards which were offered for sale in the 

If 2. Arbitrary, descriptive, or fictitious character of trade-marfes and trade- 
names, see note to Searle & Hereth Co. v. Warner, 50 C. G. A. 323. 
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Southern District of New York by Alfred J. Fisher et al., the défendants In 
the second of the above-entitled actions. The complainant, a corporation lo- 
cated at Ludlngton, Mich., allèges infrlngement cf two separate patents 
owned by It, and also Infrlngement of Its common law and registered trade- 
mark "Carroms." The complainant also charges the défendants with unfair 
compétition in trade. 

The CSrcuit Oourt deeided that the patents, if valld, were net infringed, 
and that there was no proof of unfair compétition as distinguished from the 
mère infrlngement of the trade-mark. From those portions of the decrees 
holding no infrlngement of claims 1, 3 and 6 of the Haskell patent and that 
the défendants were not guilty of unfair compétition the complainant appeals. 

The Circuit Court deeided further that the complainant had a valld trade- 
mark in the word "Carroms" as applled to game boards; that the défendants 
Infringed and that the use of the trade-mark by them should be enjoined. 
From thls portion of the decrees the défendants appeal. 

Fred L. Chappell, for complainants. 
A. C. Denison, for défendants. 

Before LACOMBE and COXE. Circuit Judges, and HAZEE, Dis- 
trict Judge. 

COXE, Circuit Judge. We are satisfied with the disposition made 
of the Haskell patent by the Circuit Court. If valid at ail, in view 
of the circumscribed field in which the patentée was compelled to 
operate, it is manifest that the claims must be limited to cover the 
précise structures described and shown. 

Regarding the first claim of the Haskell patent, the distinguishing 
feature of which is "a base line on each side 6f the board extending 
across the board from the innermost portion of the pocket opening to 
the corresponding portion of the opposite pocket opening," we are in- 
clined to the opinion that the finding in favor of the défendants should 
hâve been based upon want of patentability rather than noninfringe- 
ment. The line in question is drawn around the board extending 
across each side from the innermost portion of the pocket openings 
and is intended to indicate the location from which the disks are to be 
played. A substantially similar line appears on the défendants' board, 
but we think it required no exercise of the inventive faculties to draw 
a line parallel to the rim of the board in ail essential particulars like 
the balk line of a billiard table. The drawing of such a line was 
within the skill of the calling and was the work of the artisan and not 
of the inventer. 

The assignments of error do not challenge the décision of the Cir- 
cuit Court in so far as it relates to the Fuller patent. 

The validity of the trade-mark in the word "Carroms" was sustained 
by the Circuit Court of Appeals for the Seventh Circuit in Williams v. 
Mitchell, io6 Fed. i68, 45 C. C. A. 265. The Circuit Court, after 
considering the various différences in the proof between that case and 
the case at bar and the effort of the défendants to distinguish them, 
says: 

"Upon considération of the whole évidence It seems reasonably clear that 
thls word is not so descriptive of complainant's game board that It could not 
be faîrly adopted as a trade-mark. If the complainant or Its assignors had 
not bronght the word Into gênerai use as applicable to the style of game 
board and games in question hère, it is not probable that it would bave been 
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generally so nsed or understood, or that the défendants would bave made 
nse of It In the way they hâve." 

In this conclusion we concur. 

It is asserted, because the disks, as an incident of the game, strike 
each other or the cushions and rebound or glance off at an angle, thus, 
in the broad sensé making "carroms," that the word is descriptive of 
the game. It by no means follows that because carroms occur during 
the progress of a game, it can be fairly or intelligently described as 
a carrom game. Carroms, in the broad sensé, occur in tennis, hockey, 
croquet, curling, polo and golf. Even in football carroms of an ex- 
ceedingly strenuous character are not infrequent. But no one, with' 
the slightest réputation for accuracy, would think of employing the 
word as descriptive of thèse or other kindred games. A person who 
had never seen the complainant's game would form a wholly inadé- 
quate conception of its plan and object from the name alone. We are 
of the opinion that the word "carrom" is not so descriptive of the com- 
plainant's game board or the games to be played thereon as to defeat 
the trade-mark. The whole subject is so fully discussed in the opin- 
ion below and in the opinion of the Circuit Court of Appeals in Wil- 
liams v. Mitchell that further comment is unnecessary. Except by the 
use of the trade-mark the défendants hâve not been guilty of unfair 
compétition and when that use was discontinued the complainant's 
rights were fully safe-guarded. 

Wc see no reason to difïer with the Circuit Court in its refusai to 
order an accounting. If we could discover any theory upon which a 
substantial recovery might be had we would not hesitate to direct a 
référence, but it is plain that such a proceeding wiU prove abortive 
after subjecting both parties to large additional expense and the de- 
fendants to unnecessary annoyance. The master would be involved 
in an inextricable tangle from which it will be impossible to émerge 
with a substantial recovery based upon a rational rule of damages. 
The boards sold by the défendants, and which they had a right to sell, 
were intended to be used in connection with a large number of games 
in the description of some of which the word "Carrom" might, in 
certain aspects, be used innocently. An attempt to segregate the 
profits, if any, resulting from the illegitimate use of the word would 
require an excursion into the realms of conjecture and spéculation 
without hope of any tangible resuit. 

The decree of the Circuit Court is affirmed. but without costs. 
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GEORaE FEOST CO. v. KORA 00. 

(Circuit Court, S. D. New York. December 19, 1903.) 

1. Patents— Infeingement—Hosb Supporter. 

Preliminary injunction against infringement of the Gorton patent, No. 
552,470, for a bose supporter, denied. 

In Equity. Suit for infringement of letters patent No. 552,470, for 
a hose supporter, granted to Robert Gorton December 31, 1895. 
On motion for preliminary injunction. 

A. D. Salinger, for the motion. 
Harold Binney, opposed. 

LACOMBE, Circuit Judge. At last we hâve a défendant whose 
structure, although using rubber to prevent the slipping of the fabric, 
does not corne within the first claim. Probably it would be covered 
by the second claim, but there has not been such an adjudication of 
that claim as would require the granting of this motion in advance 
of final hearing. 

Motion denied. 



NATIONAL CASKET CO. v. STOLTZ. 

(Circuit Court, S. D. New York. January 2, 1904.) 

1. Patents— Invention— Face Plate foe Caskets. 

Tlie Hamilton patent. No. 619,567, for a face plate for burlal caskets, 

consisting of a sliding fram'e over whieh is stretched a transparent gauze 

fabric, embodles nothing more than the substitution of the gauze fabric 

■ previously used for like purposes, for the glass plate in common use In 

a similar f rame, whieh, in view of the prier art, did not involve inYentlon. 

In Equity. Suit for infringement of letters patent No. 619,567, 
for a face plate for burial caskets, granted to William Hamilton Feb- 
ruary 14, 1899. On final hearing. 

Duell, Megrath & Warfield (C. H. Duell and Wm. A. Megrath, of 
counsel), for complainant. 

Briesen & Knauth (A, v. Briesen and Hans v. Briesen, of coun- 
sel), for défendant. 

HAZEE, District Judge. This suit in equity involves the validity 
of United States letters patent No. 619,567, issued to complainant 
as assignée of William Hamilton, inventer, February 14, 1899. The 
alleged invention is a sliding frame or face plate for a burial casket, 
having a transparent nonbrittle gauze fabric stretched over a frame 
whieh slides into place at the upper or face end of the casket. The 
object of the invention is stated to be to do away with the diiïïcul- 
ties arising from the use of glass plates or panels commonly used in 
burial caskets. The spécification further states that glass panels are 
liable to become broken in course of transportation of the burial cas- 
ket, and to overcome such inconvenience the casket is provided with 
a frame over whieh is stretched a strip of a transparent fabric — such, 
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for instance, as silk or wire gauze. According to complainant, the ad- 
ditional advantages secured by the invention consist in its use as a 
protection to the face of the dead, ventilation of the burial casket, 
and the absence of shadow. The défendant contends that the doctrine 
of double use applies, namely, that the spécification merely discloses 
a simple device which in efïect substitutes a gauze fabric or netting 
for glass. Many devices are also cited in anticipation of the inven- 
tion. The Grafïman patent, No. 56,551, consists of a wire gauze for 
ventilating a beehive. The Hamlin, No. 340,114, discloses a bee- 
trap which had a movable slide made of transparent material. The 
Turnispeed patent, No. 108,536, relates to protecting bées from moths 
by the use of wire netting. Atteiation is called to cheese and bread 
boxes having gauze lids to prevent Aies and insects from injuring the 
contents and permitting ventilation. The Manning patent, No. 404,- 
639, describes a coffin at the end of which is a wire gauze frame used 
for the purpose of ventilation. The frame is held in place at the 
end of the coffin, while in the patent in suit the frame and fabric are 
used as the face plate. The Quint patent. No. 210,210, consists of a 
stretched sheet of fabric placed underneath the glass cover or coffin 
lid. It is described as a curtain or screen of any sui table opaque sub- 
stance wound on a roller. The spécification states the device may be 
used in coffins with or without a glass plate. The material may be 
flexible. The Hill patent, No. 83,964, shows a separate frame for the 
glass, which is guided to sHde in grooves beneath the lid of the cof- 
fin. The évidence is conclusive that long prior to the invention the 
use of silk illusion or closely woven fabric to cover the face of the 
deceased in a casket was very familiar and in common use. The silk 
illusion was ordinarily fastened at the head of the casket and the loose 
part laid over the face. To stretch illusion or transparent fabric over 
a frame well known in the art, and guided to slide at the upper end 
of the casket, and its substitution for a glass plate used in a like con- 
struction and for a like purpose, did not, in my opinion, require inven- 
tive skill. The patent of the complainant embodies nothing new that 
was not obvious to the skilled in the art. The références to prior 
patents show beyond doubt that the sliding frame as built in the 
Hamilton device was old. The use of a gauze fabric to préserve 
the contents of a réceptacle from dust and insects was familiar. To 
shield the face of the dead, when placed in a coffin, by means of trans- 
parent fabric, was not new. It is perfectly true that the substitution 
of a gauze fabric for glass may nevertheless involve patentable novelty, 
provided the adaptation involved the exercise of inventive genius, and 
did not dépend upon the ordinary skill of a mechanic acquainted with 
the art. Frost v. Cohn, 119 Fed. 505, 56 C. C. A. 185. It is also 
doubtless true that a new combination of old éléments which achieves 
a new resuit may constitute invention. Haie & Kilburn Mfg. Co. v. 
Oneonta, C. & R. S. R. Co. (C. C.) 124 Fed. 514. Hère the précise 
combination with glass covering instead of gauze fabric was in 
common use long prior to Hamilton's application. Plainly, the fab- 
ric was merely a substitute for glass. The fabric arranged in the cof- 
fin somewhat differently had been commonly known to chiefly secure 
the same advantages which it is claimed were secured by the patent 
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in suit. No new resuit seems to hâve been achïeved unless the pri- 
mary purpose of the patentée, namely, to obviate the liability of 
breaking the glass in transportation, is entitled to the protection of 
the patent laws. In view of what was common knowledge, the skilled 
in the art doubtless could hâve seen the advantages of the change from 
glass to a transparent fabric. The device plainly consists in merely 
changing the one for the other. Thîs change was obvions to in or- 
dinarily skilled mechanic acquainted with the business of making cof- 
fins. No such advance in the art is perceived as to entitle the im- 
provement to a patentable construction. The conclusion reached finds 
support in the following cases: Hotchkiss v. Greenwood, ii How. 
248, 13 L. Ed. 683; Stephenson v. Brooklyn Cross-Town Rd. Co., 
114 U. S. 149, 5 Sup. Ct. TJ7, 29 L. Ed. 58; Atlantic Works v. 
Brady, 107 U. S. 199, 2 Sup. Ct. 225, 27 E. Ed. 438; Palmenbing y. 
Buchholz (C. C.) 13 Fed. 672. 

It follows from the foregoing that the bill must be dismissed, with 
costs. 



NATIONAL BISCUIT CO. v. OHIO BAKING CO. et aL 

(Circuit Court, N. D. Ohlo, E. D. December 21, 1900.) 

No. 6,131, 

1. Unfaib Compétition— Imitation of Packages, 

While a défendant may hâve the right to use every one of the éléments 
entering into complainaut's trade-mark and packages if used separately, 
yet Us use of the same in comblnation, for the évident purpose of imitat- 
ing in appearance complainant's packages, constitutes unfair compétition. 

In Equity. On motion for preliminary injunction. For camion 
on appeal, see 127 Fed. 116. 

Squire, Sanders & Dempsey, Offield, Towle & Linthicum, and Earl 
D. Babst, for complainant. 

Banning & Banning and Benjamin C. Starr, for défendants. 

WANTY, District Judge. In this case a motion for a preliminary 
injunction bas heretofore been filed, and was argued the other day, and 
I bave come to a conclusion in the matter. The bill in this case was 
filed to restrain the défendants from infringing the complainant's trade- 
mark and to restrain fraudulent compétition in imitating the complain- 
ant's packages or cartons in size and color and gênerai appearance. 
The défendants claim that they bave the right to use the straight lines 
and curves in a trade-mark, that they bave the right to use the word 
"seal," that they bave the right to use white lines on a red background, 
and that they bave the right to use cartons of a particular size, and that 
they bave the right to use the diflferent colors which they bave adopted 
for their packages, and that the complainant cannot appropriate any of 
thèse things so as to preclude others from their use. AU of thèse 

IF 1. Unfair compétition, see notes to Seheuer v. Muller, 20 C. C. A. 165; Lare 
V. Harper & Bros., 30 C. C A. 376. 
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daims o£ the défendants are true, but it is apparent, uuder the showîng 
hère, that the défendants deliberately sat down and made their packages 
as like in gênerai appearance to the complainant's packages as would 
be necessary to catch the customer and escape the courts. They had 
the right to use the background used by the complainant, they had the 
right to use clipped corners and the word "Seal," they had the right to 
use any color that the complainant used for cartons, and they had the 
right to use packages of the size used by the complainant. But when 
they used ail thèse things in corabination, the object is too apparent to 
admit of argument. The défendants put up a package which they say 
is exactly the size of complainant's package, because it contains the 
sarae quantity of crackers, which, if put up in a convenient manner, 
necessarily compels the use of the same-size package. But this does 
not explain why on the largest-size package the défendants hâve the 
exact shade of red used by complainant, and hâve the white lettering 
of substantially the same type, and on the next-size package, they hâve 
blue, like complainant's. Why did they not use blue on the largest- 
size package and red on the smaller? No one can read the pleadings 
and affidavits in this case and escape the conclusion that the défendants 
are endeavoring to appropriate the trade of the complainant by imitat- 
ing, in its gênerai effect, its seal and packages, and to escape the légal 
eflfect of such an attempt by making dissimilar minor détails. The 
fraud is apparent, and the motion for a preliminary injunction will be 
granted. 



PALATKA WATEEWORKS v. CITY OF PALATKA. 
(arcuit Court, S. D. Florlda. September 30, 1903.) 

1. FEDERAL Courts — Ihjunction— Pbocebdinos in State Court. 

A blll seeklng raerely to maintain the original contract under which 
complainant is furnlshing water to défendant clty and its cltizens, and 
to prevent enforcemeiit of lower rates of compensation flxed by an ordi- 
nance, and referring to no pending suit or proceeding, is not one to stay 
proceedîngs In a state court, which Eev. St. § 720 [U. S. Comp. St. 1901, 
p. EBl], forbids a fédéral court to entertain; nor Is it one to enjoin crlm- 
inal prosecutions, though the ordlnance, by its terms, may be enforeed 
by fines and penaltles. 

2. CiTIES— LlABILITY TO SurT. 

A suit against a clty, involving contract rlghts only, may be enter- 
tained; a city not being eutitled, like a state, to immunity from suit» 
against it. 
8. Equity— Bbmbdt AT Law. 

A bill alleging a contract, by Its tenns stlll in. force, under which 
complainant is furnlshing water for défendant city and its cltizens, and 
the passlng of an ordlnance by défendant flxing much lower rates than 
provlded by the contract, makes a case for equity jurisdictlon; the rem- 
edy at law being inadéquate. 
4. Watbb CoMPArriBS— Resuiation ov Rates bt City— Bbasonablbkbss. 

Even though défendant city bas the right to regulate the charges to 
be made by complainant water company for furnlshing water to it and 

If 1. Fédéral courts enjoining proceedîngs in state courts, see notes to Gar- 
aer v. Bank, 16 0. C. A. 90; Central Trust Co. v. Grantham, 27 C. C. A. 575. 

Restrainlng criminal prosecutions, see note to Arbuckle r. Blackbum, 51 
C, C. A. 133. 

127 F.— 11 ■ 
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its citizens undgr a contract, thé court may interfère with rates so plain- 
ly and palpably unreasonable as to make their enforcement équivalent 
to depriving complalnant of reasonable returns on its investment 
B. Premminary Injonction. 

The rates fixed by défendant city, whlch complalnant may charge for 
furnishing water to défendant and its citizens under their contract, 
being, as alleged in the bill, so unreasonable as to destroy the value of 
complainant's property, and there being no other pleading, preliminary 
injunction ■will issue. 

In Equity. 

Benj. P. Calhoun, Henry Strunz, and Chas. T. Cates, for complain- 
ant. 

S. J. Hilburn and Geo. C. Bedell (H. Bisbee, on the brief). for de- 
fendant. 

SHELBY, Circuit Judge. This is a suit by the Palatka Water- 
works, a Florida corporation, against the city of Palatka, a municipal 
corporation organized under the laws of the same state. The défend- 
ant, being duly authorized, made a contract by ordinance on January 
4, i886, with Charles Underwood and others, granting to them the 
right to maintain and operate waterworks to supply the city and citizens 
of the city with water for a period of 25 years, or till the city should 
purchase the works ; the city reserving the right to purchase the works 
after 10 years from the date of the contract. The complainant Com- 
pany succeeded to ail the rights of Underwood and others under the 
ordinance. The contract fixed the price of hydrants to be furnished 
the city at an annual rental of $50 each for 40 hydrants, which rental' 
the city was to pay for 25 years, or till it bought the works. The con- 
tract also fixed the rate that the company would be allowed to charge 
private consumers. The company complied with the contract, expend- 
ing about $100,000 in erecting the waterworks. The water was fur- 
nished the city and private consumers under the contract for many 
years — in fact, till the bill was filed in this case. The Constitution of 
Florida, which, however, did not go into effect till January i, 1887, 
conferred on tjfie Législature, or recognized that the Législature had, 
the power "to pass laws for the correction of abuses and to prevent un- 
just discriminations and excessive charges by persons and corpora- 
tions * * * performing * * * services of a public nature." 
Section 30, art. 16; City of Tampa v. Waterworks Co. (Fia.) 34 
South. 631. On May 31, 1901 (Laws 1901, p. 240, c. 5070), the 
Législature of Florida enacted: 

"That the corporate authorities of any city, town or village nov? or here- 
after incorporated under any gênerai or spécial law of this state, in which 
any individual, company or corporation has been, or may hereafter be, au- 
thorized by such city, town or village to supply water to such city, town or 
village and the inhabitants thereof, be and are hereby empowered to pre- 
sciibe by ordinance maximum rates and charges for tlie supply of water 
furnished by such individual, company or corporation to such city, town, 
village and the inhabitants thereof, such charges to be just and reasonable: 
provided, that this act shall not be so construed as to impair the validity 
of any valid contract heretofore entered into between any city, town or vil- 
lage or any person, firm or corporation for the supply of water to such city, 
town or village or its inhabitants. But this act shall not be held to validate 
any contract heretofore made." 
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On August s, 1903, the council of the city of Palatka passed an ordi- 
nance, which was approved on that day, providing that from and after 
October i, 1903, it should be unlawful for any individual, company, or 
corporation furnishing water to the city of Palatka or its inhabitants to 
charge any higher rate for water than those fixed by the ordinance of 
that date. The ordinance fixes a tarifï of charges that reduced the 
rental of hydrants as fixed by the original ordinance or contract 50 
per cent., and reduced the maximum rate for water furnished private 
consumers about 40 per cent. The purpose of the bill is to maintain 
the original contract, and to avoid and prevent the enforcement of the 
lower rates fixed by the ordinance of August 5, 1903. 

The case is submitted on a motion for a preliminary injunction. 
There is no pleading before the court, except the sworn bill, which 
elaborately states the case that I hâve only attempted to outline, pre- 
senting, as exhibits, copies of the several acts and ordinances quoted. 

The granting or withholding of a preliminary injunction rests in the 
Sound judicial discrétion of the court, and if, when the motion is made 
and submitted, grave questions of law are presented, which require 
carefui and deliberate examination, and when the only effect of the in- 
junction is to hold the parties and property in the same situation in 
which they hâve been for a period of more than 10 years with their own 
consent, and when it is to the material advantage of both parties that 
their respective rights should be settled to prevent future litigation, 
and when the injury to the moving party will be immédiate, certain, 
and great if it is denied, while the loss or inconvenience to the opposing 
party will be small if it is granted, and such loss can be fuUy provided 
for by bond, it seems unquestionably the duty of the chancellor to 
grant the injunction. City of Newton v. Levis, 79 Fed. 715, 25 C. C. 
A. 161. If, on the contrary, it does not appear on the prima facie 
showing that the plaintiff is entitled to any relief, and that the bill 
must probably be dismissed on the final hearing, the injunction should 
be refused. 

The défendant has appeared and contested the granting of this mo- 
tion. It files no answer, pleading, or affidavit denying any of the aver- 
ments of the bill. But by elaborate and able oral and written argument 
of counsel several légal défenses are presented. It is contended that 
the court is without jurisdiction, because (i) the suit is one to enjoin 
proceedings or suits in a state court, which is prohibited by Rev. St. 
U. S. § 720 [U. S. Comp. St. 1901, p. 581] ; (2) that it is, in effect, a 
suit to stay or prevent criminal prosecutions by the state of Florida; 
(3) that it is, in effect, a suit against the state of Florida, as the injunc- 
tion sought will be against the officers of that state. Thèse contentions 
may be briefly considered. 

It is alleged in the bill that the enforcement of the ordinance of Au- 
gust 5, 1903, would deprive the complainant of its property without 
just compensation, and without due process of law, and would deny 
to the complainant the equal protection of the laws, and that the ordi- 
nance impairs the obligation of the contract between the complainant 
and défendant, in violation of section 10, art. i, of the Constitution of 
the United States. Thèse averments raise fédéral questions within 
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the jurisdiction of the circuit court. Vicksburg Waterworks Co. v. 
Vicksburg, 185 U. S. 65-81, 22 Sup. Ct. 585, 46 L. Ed. 808. 

I do not think Rev. St. U. S. § 720, is applicable to the case, because 
I find no effort to enjoin proceedings in a state court, within the mean- 
ing of that section. No suit in a state court is now pending to which 
the bill refers. The fact that the ordinance, by its terms, may be en- 
forced by fines and penalties, does not, I think, deprive the Circuit 
Court of jurisdiction of a case involving property rights dépendent 
on the validity of the ordinance. A municipal corporation cannot, 
by ordinance, impair the obligation of its contracts, and deprive a com- 
plainant of a constitutional right, raising a fédéral question, and pre- 
vent the fédéral courts having jurisdiction of a suit brought to vindi- 
cate such rights by annexing penalties to the infringement of the 
ordinance. 

It is true that a court of equity has no jurisdiction to enjoin or pre- 
vent criminal prosecutions. The authorities cited by the learned coun- 
sel for défendant fully sustain this proposition. But I do not construe 
the bill to be one seeking to enjoin criminal prosecutions. It seeks 
the enforcement and protection of alleged property rights, and is 
similar in that respect to many cases recently decided by the Suprême 
Court, which I find cited on the brief for the complainant. 

Nor can I assent to the proposition that this is, in effect, a suit 
against the state, within the rule laid down in Fitts v. McGhee, 
172 U. S. 516, 531, 19 Sup. Ct. 269, 43 L. Ed. 535. In that case 
the state, its Governor and Attorney General, were sued. The bill 
was dismissed in the lower court as to the state, but stood seeking 
an injunction against the Attorney General and the Governor against 
the enforcement of a criminal statute. The Suprême Court held 
that this was, in effect, a suit against the state, and was forbidden by 
the Constitution. The case at bar is very différent. It seeks an in- 
junction only against the défendant, a municipal corporation, in a 
suit involving contract rights. No relief is sought against the en- 
forcement of the criminal law. The Suprême Court held in Fitts 
V. McGhee, supra, that the constitutionality of a statute reducing 
tolls charged by a corporation could not be tested by a suit against 
the Attorney General of the state to enjoin him from enforcing, 
in the name of the state, criminal penalties prescribed by the same 
statute. But a municipal corporation is entitled to no such im- 
munity from suit, for it may be sued on its contracts or for its torts 
as any corporation or individual. 

It is also contended that there is an adéquate and complète rem- 
edy at law, and it is shown that the questions, or, at least some of 
-them, sought to be settled in this suit, could be adjudicated in suits 
at law between the parties. I think, however, that the case as made 
by the bill is one of equity jurisdiction. The complainant is not 
required to wait till the city has taken some further step to displace 
its alleged rights under the contract, and then sue for damages. It 
is one of the most valuable features of equity jurisdiction to antic- 
ipate and prevent threatened injury and loss, especially where the 
damages would be insufficient or irréparable, or where the threatened 
action on the part of the défendant would resuit in a multiplicity of 
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suits. "The exercise of such jurisdiction is for the benefit of both 
parties, in disclosing to the défendant that he is proceeding without 
warrant of law, and in protecting the complainant from injuries 
wlîich, if infiicted, would be wholly destructive of his rights." Vicks- 
burg Waterworks Co. v. Vicksburg, supra. 

It is contended by the complainant that the ordinance contract 
sought to be protected was made before the adoption of the Florida 
Constitution, which has been quoted, authorizing the régulation of 
charges to be made by persons or corporations "performing services 
of a public nature." The défendant, on the other hand, claims that 
the Constitution was in force when the contract was made. The 
facts are that the ordinance making the first contract was adopted 
before the Constitution went into eflfect, but that after the Consti- 
tution went into effect the ordinance was amended. The défendant 
claims that, although the first ordinance went into effect before the 
constitution was in force, the ordinance provided, by its terms, that it 
was null and void unless the company should complète the work in a 
specified time. The amending ordinance extending the time for the 
completion of the work being passed after the Constitution was in 
force, the contention is that the date of the latter ordinance is the 
true date of the original contract. It is not necessary now to dé- 
cide this question. 

If it be conceded that the right exists to regulate the charges to 
be made by the complainant for furnishing water under the con- 
tract, we come to the averment in the bill that the régulation and ré- 
duction made by the new ordinance are unreasonable — so unreasonable 
as to destroy the value of the plaintiff's property. It is shown by 
the bill, as amended, that the complainant's plant cost about $100,000 ; 
that it is worth more than that sum; that its capital stock is $75,000; 
that its bonded indebtedness, bearing 6 per cent, interest, is $75,000 ; 
that the average cost of operattng the plant is $4,732.86; that the 
average gross receipts for the past three years hâve been $11,824.20; 
and that its net income, if its charges are controlled by the ordinance 
of August 5, 1903, would be about $2,200. It is also alleged that the 
new ordinance fixes rates that "are grossly unreasonable and unjust, 
and, if eiiforced, your orator will not be able to earn a reasonable 
compensation for the services it is rendering and is compelled to ren- 
der the city and its inhabitants, or a reasonable or any net revenue 
whatsoever upon its investment, nor would it be able to pay the 
taxes or interest on its bonded indebtedness." Conceding the lég- 
islative right to regulate the charges to be made by the complainant 
for water, such régulation must be within reasonable limits. It 
could not lawfully go to the extent of depriving the complainant of 
ail income from its investment, and in efïect confiscate its property. 
The power to regulate could not legally be used as the power to 
destroy. The question of the reasonableness of such régulations is 
one for judicial examination and détermination. Covington Road 
Co. v. Sandford, 164 U. S. 578, 17 Sup. Ct. 198, 41 L. Ed. 560. But 
the judiciary ought not to interfère with rates established under lég- 
islative sanction, where the Législature has the right to act, un- 
less they are plainly and palpably so unreasonable as to make their 
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enforcement équivalent to depriving the complainant of reasonable 
returns on its investment; but judicial interférence is proper when 
the case shows an attack upon the rights of property, under the guise 
of regulatirig, whichwill make the plaintiff's property vahieless in 
his hands, by annulling or making inoperative existing contracts. 
Pan Diego Land Co. v. National City, 174 U. S. 739, 19 Sup. Ct. 
804, 43 L,. Ed. 1154; Covington Road Co. v. Sandford, supra. 

It cannot be seen now how the facts will appear at the final hear- 
ing, but on the averments of the bill the complainant, I think, is en- 
titled to a preliminary injunction. 

The clerk will enter the following decree : 

This cause having been submitted on the motion of the complain- 
ant for an injunction pendente lite, and having been argued by coun- 
sel for the complainant and for the défendant, it is now ordered, ad- 
judged, and decreed that a temporary injunction issue, enjoining 
and restraining the défendant, the city of Palatka, from enforcing 
the ordinance of said city approved August 5, 1903, or any of the 
provisions thereof, or in any manner interfering with complain- 
ant's rights under an ordinance of said city made and approved Jan- 
uary 4, 1886, and amended by an ordinance of said city approved 
October 15, 1887, and again amended by an ordinance of said city 
made and approved February 23, 1887, until the final hearing of this 
cause, or the further order of the court, upon the complainant's 
giving bond, to be approved by the clerk of this court, in the sum of 
$10,000, payable to the défendant, and for the use and benefit of the 
défendant, so far as its rights may be concerned, and for the use and 
benefit of consumera of water in the city of Palatka, and conditioned 
to abide by and perform the judgment of the court on final hearing, 
and, in the event the complainant fails in this suit, to pay into court ail 
or such portion of the amount of said bond as may be required by 
the order of the court for the purpose of paying to the défendant any 
excess of charges made by the complainant, in order that such ex- 
cess of charges may be refunded to those who pay the same pend- 
ing the litigation. Should the litigation be so prolonged that said 
bond should be found insufïicient in amount, on motion, this being 
shown, another bond for an additional sum may be required. 



UNITED STATES v. McKINLBY et al. 

(Circuit Court, D. Oregon. November 16, 1903.) 

No. 2,799. 

Ï^BLIO LaNDS— FORGKBT OF HOMESTEAD APPLICATIOK— SUFPICIENCT OF 

Description. 

Ttie forgery of homestead applications and affldavits, with intent to 
thereby obtain title to public lands of the United States, constitutes an 
offense, under Eev. St. § 5418 [U. S. Comp. St. 1901, p. 3660], although 
the land was described as "in township 24 south of range 1 east," with- 
out naining the meridian, where in fact ail the townshlps in the state 
are numbered from the same meridian, and the description was there- 



UNITED SXATES V. m'KINLET. 167 

fore sufBcient ta identify the lands to the offleers acting on the papers, 
and such papers were capable of effiectlng the intended fraud. 
3. Indicthent—Sufficibncy— REFERENCE TO Othek Counts. 

One count In an indictment may refer to matter in a previous count for 
the purpose of aroidlng unnecessary répétition. 

Criminal prosecution for violation of Rev. St. § 5418. On demur- 
rer to indictment. 

John H. Hall, U. S. Atty. 

Thomas O'Day and F. P. Mays, for défendants, 

BELLINGER, District Judge. This is an indictment cbargin g 
thé défendants in several counts with forgeries of homestead ap- 
plications and afHdavits, and proofs in connection with such applica- 
tions, for the purpose and with the intent of defrauding the United 
States out of the lands described therein. The description of thèse 
lands concludes, in every instance, with the words "in township 24 
south of range i east," or with letters and abbreviations to the same 
purport. The meridian is not stated. Défendants demur to the in- 
dictment, their contention being that the court cannot say from the 
description wheré thèse lands are located, and that because of this 
uncertainty the government could not be defrauded of any of its 
lands by means of the alleged forgeries. 

The forged writing need not be such as, if genuine, would be legally 
vaHd. If it is calculated to deceive, and is intended to be used for a 
fraudulent purpose, this is enough. 13 Am. & Eng. Encyclopedia, 
1093. The vital élément of this ofifense is the intent to defraud, and 
that is alleged. Unless the court can say that upon their face the in- 
struments alleged to be forged hâve not the capacity of effecting fraud, 
the indictments must be held good, and the court cannot say this. 
The map exhibited on the argument by the attorneys for the de- 
fendants, for the purpose of shovving that there is more than one 
meridian in this statè, also shows that ail the townships within the 
State are numbered from the Willamette meridian. So far from fail- 
ing to describe any land with sufïicient accuracy for identification, 
the indictments do identify the particular land meant to the gênerai 
understanding. It is true the land is not described with technical 
précision, but technical précision is not necessary so long as there is 
no room to doubt what is meant. And hère there is no room to 
doubt. The necessary inference from such a description, in affi- 
davits and proofs taken before a commissioner at Eugène, and filed 
in the Roseburg land office, is that the word "east" is with référence 
to the Willamette meridian. There is no doubt about it. Anybody 
having to do with the matter knows at once what is intended. It 
is enough if the officers required to act upon thèse papers might so 
understand the description. But the case goes beyond this. They 
could not understand it otherwise, and in fact they did so understand 
it. From the indictment in the other case submitted, with the one 
I am now considering, it appears that thèse forged affidavits and 
proofs, or others containing descriptions like them, were successful 

T 2. See Indictment and Information, roi. 27, Cent. Dig. §i 270, 270i/i. 
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tn defrauding the government in the way intended; and, while I 
do not overlook the fact that one indictment cannot be referred to 
for the purpose of supplying defects in another, it is equally true 
that the expérience and knowledge of men may be appealed to in 
order to détermine the probable efïect to be accorded a given fact. 
And it would be a travesty of justice if one indictment should be held 
insufïîcient on the ground that certain acts were incapable of ac- 
complishing a fraud, and in the same court, at the same time, a 
prosecution should be sustained in a case where the intended fraud 
had in fact been accomplished by means of such acts. 

As to the other point urged on the demurrer, it is held that one 
count in an indictment may refer to matter in a previous count, so 
as to avoid unnecessary répétition. Crain v. United States, 162 U. 
S. 625, 16 Sup. Ct. 952, 40 L,. Ed. 1097. 

The demurrer is overruled. 



UNITED STATES v. McKINLBY et al. 

SAME V. WOOD. 

(Circuit Court, D. Oregon. December 9, 1903.) 

No. 2,805. 

L Indictment— AvKRMKNT of Time— "On or About. " 

The averment of time in an indictment is a matter of form, not gen- 
erally material, and in view of Rev. St. V. S. § 1025 [U. S. Comp. St. 
1!)01, p. 720], which provides that no indictment shall be deemed insuffl- 
cient by reason of any defect In matter of form only, as well as under the 
Oregon statute (adopted by rule in the fédéral courts in that state), which 
provides that the précise time need not be stated, an indictment alleging 
the time of commission of the offense as "on or about" a day named 
la sufficient, except In cases where the time is an ingrédient of the offense. 

Criminal Prosecutions. On demurrers to the indictments. 

John H. Hall, U. S. Atty. 

Thomas O'Day and F. P. Mays, for défendants McKinley et al. 

John M. Gearin, for défendant Wood. 

BELLINGER, District Judge. The former of thèse cases was here- 
tofore heard upon demurrer involving the point hereinafter discussed, 
but not suggested in that argument or considered in the opinion ren- 
dered. The question now presented involves the sufïiciency of the in- 
dictment in its allégation as to the time when the alleged offense was 
committed ; the allégations in the indictments in both thèse cases as 
to time being that the défendants did "on or about" a certain date 
commit the offenses charged. 

The case of United States v. Winslow, 3 Sawy. 342, Fed. Cas. No. 
16,742, is mainly relied upon to sustain the contention that an alléga- 
tion that the crime charged was committed on or about a certain date 

If 1. See Indictment and Information, vol. 27, Cent. Dig. §§ 252, 255. 
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is insufficient. A demurrer was sustained to the indktment in that 
case upon this ground. As to the particular question the court says : 

"Every indictment must allège a day and a year certain on whlch the of- 
fense was commltted. 1 BIsh, 0, L. 5 239. TMs is the common-Iaw nile. 
The Code of Criminal Procédure of thls state, whlch has been adopted by 
this court as a ruie of practice, does not change the law. On the contrary, 
the form of an indictment given in section 70 (Deady's Gen. Laws, p. 453) 
indicates an absolute avéraient as to the time of committing the offense. An 
allégation that a crime was committed 'on or about' a certain day does not 
show but that the action is barred by lapse of tlme." 

The apparent lack of considération of the particular question in the 
paragraph quoted is explained by the fact that the court had already 
fully considered another ground of demurrer, upon which the indict- 
ment was held to be insufficient. The reason for the rule stated is that 
the words "on or about" render the time of the offense so uncertain that 
it does not appear but that the action is barred by the statute of limita- 
tions. 

The Suprême Court of the state of Washington in State v. Wil- 
liams, 13 Wash. 338, 43 Pac. 15, holds the opposite of the rule hère laid 
down. The Code of Washington, under which this allégation is 
sustained, is identical with that of Oregon, and the forms prescribed 
for indictments are identical in the two states. The law of Washing- 
ton, like that of Oregon, requires the indictnient to show that the 
crime was committed some time prior to the finding of the indictment, 
and within the time limited by law for the commencement of an action 
therefor. The Washington Case, therefore, holds against the con- 
tention that the words "on or about" render the time so uncertain 1(bat 
it cannot be known from the indictment within what month or year 
the crime was committed. The Suprême Court of Montana in State 
V. Thompson, 10 Mont. 558, 27 Pac. 349, holds that the words "on or 
about" are a sufficient allégation in an indictment as to time. That 
court quotes from the case of United States v. Winslow, 3 Sawy. 342, 
Fed. Cas. No. 16,742, and undertakes to distinguish it from the case 
before it, upon the ground that the provisions in the Montana statute 
■seem to change the common-law rule. But the Montana Suprême 
Court overlooked the fact that the Oregon statute, which the case of 
United States v. Winslow says does not change the common-law rule, 
is the same as the Montana statute. Moreover, the statute of Montana 
requires the indictment to show that the action is not barred, and if the 
words "on or about" are too uncertain for this in any case they are so 
in ail cases. There is no form of indictment prescribed in Montana, 
but the most that is claimed for the form prescribed in Oregon (the 
same form is prescribed in Washington) is that it indicates an absolute 
averment as to the time of committing the offense. The Suprême 
Court of Montana refers to this, and speaking of the statute of Mon- 
tana uses this language: "Instead of indicating an absolute aver- 
ment of time, it says that the précise time need not be stated." But 
the Oregon statute does the same thing. It provides that the précise 
time at which the crime was committed need not be stated in the indict- 
ment, but it may be alleged to hâve been committed at any time before 
the finding thereof, and within the time in which an action may be 
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commented therefor, except where time is a material ingrédient in the 
crime. Eellinger & Cotton's Codé, § 1309, 

,It is obvious t^iat the form of indictment which is said to indicate 
a précise averment as to time cannot affect the provision which dis- 
penses With a statement of the précise time at whicli an offense was 
committed. The form prescribed in the Oregon statute is net intended 
to indicate a rule as to the requisites of indictments, but is a guide for 
the convenience of the pleader. Code of Oregon, § 1305. 

In the case of State v. Harp, 31 Kan. 498, 3 Pac. 432, an indictment 
in which the offense charged was alleged to hâve been committed on 
or about a day named was held sufficient under a statute which, Hke 
the Oregon statute, requires the indictment to show that the prosecu- 
tion was commencée! within the time prescribed by the statute of Hmita- 
tions, and there are several cases holding that the words "or about" 
may be disregarded as surplusage. 

If a précise time was necessary to be stated in an indictment at 
common law, then it goes without saying that the Oregon statute, 
which provides that the précise time at which the crime was committed 
need not be stated, has changed the common-law rule ; and this stat- 
ute is a rule of procédure in the fédéral courts in ail cases where it 
is applicable and where Congress has not provided otherwise. 

Furthermore, the statement in an indictment of a précise time when 
the crime was committed is merely a matter of form; otherwise the 
time alleged would hâve to be proved, and such proof is not required. 
The rule as to this is too well settled to require the citation of cases. 
In the case of State v. Elliot, 34 Tex. 150, the court says : "In this 
country it is quite uniformly held that the averment of time in an in- 
dictment is a matter of form, and not generally material"- — citing 
Wharton'S Crirn. Law, 261 ; Bishop's Criminal Practice, 237. 

Whether the law of the state, which abolishes the formai require- 
ment of the commun law as to the time required to be stated in an in- 
dictment, applies or not, the resuit is the same. Section 1025 of the 
Revised Statutes of the United States [U. S. Comp. St. 1901, p. 720] 
provides that "no indictment found and presented by a grand jury in 
any district or circuit or other court of the United States shall be 
deemed insufficient, nor shall the trial, judgment, or other proceeding 
thereon be affected by reason of any defect or imperfection in matter 
of form only, which shall not tend to the préjudice of the défendant." 
This statute abolishes the form of pleading what is not required to 
be proved. In view of this statute, and leaving the Oregon statute 
out of considération, the précise time at which an offense was com- 
mitted need not be alleged, except in cases where time is an ingrédient 
of the offense, or where written instruments are set out, or where the 
time stated is to be proved by matters of record. 

No case, so far as I am advised, except the case of United States 
v. Winslow, has held that the words "on or about" a day named, or 
that an omission otherwise to allège a précise day, renders the time 
so uncertain that it cannot be known but that the action is barred by 
the statute of lirnitations. In ail the other cases cited, where indict- 
ments hâve been held bad for f ailure to allège the précise time when 
the crime was committed, the ground of the décisions has been either 
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the technical rule of the common law or the fact that time was an in- 
grédient of the crime charged, 

It is argued that the words "on or about" in the phrase, "did on or 
about the ist day of April, 1901," render the month and the year as 
well as the day uncertain. The meaning of this language to the gên- 
erai understanding is that the time of the crime was near the ist day 
of April in the year 1901, There is no uncertainty as to the year. 
The words "April, 1901," mean April in the year 1901, and no re- 
source of ingenuity can make them mean anything else. An aver- 
ment in this language is of a time within the year, and if any day 
within the year may be proved the allégation is sufficient. 

The demurrers in the case of the United States v. McKinley et al. 
are overruled. In the case of Wood the hearing upon the demurrer 
is continued for argument upon the other questions in the case. 



UNITED STATES T. WOOD et al. 

(CSrcuit Court, D. Oregon. December 18, 1903.) 

No. 2,806. 

3. Pensions— Offenses Bblating to CI/Aims— False Afpidavits. 

Where the statements made In an aflSdavit in support of a pension 
clalm are true, It Is not a "false or fraudulent affldavit," the maklng or 
procuring of which constitutes a crime, under Kev. St. § 4746 [U. S. Comp. 
St. 1901, p. 3279], merely because it was not In fact sworn to on the date 
shown in the notary's certiflcate. 

2. SAMB — POSTDATING AFFIDAVIT. 

Xhe provision of Rev. St. § 4746 [U. S. Comp. St. 1901, p. 3279], which 
makes it a crimlnal offense to make or présent "any power of attomey 
or other paper required as a voucher in drawing a pension" which bears 
a date subséquent to that upon which it was actually signed, cannot be 
extended by construction to include affldavits to be used In support of a 
pension claim. 

Criminal Prosecution for Violation of Pension Laws. On de- 
murrer to indictment. 

John H. Hall, U. S. Atty. 

F. P. Mays and John M. Gearin, for défendants. 

BELLINGER, District Judge. It is alleged in the first count of 
the indictment against T. A. and Hosea Wood that they did feloni- 
ously, willfuUy, and knowingly make and procure to be made a false, 
forged, and fraudulent déclaration and afïidavit for a widow's pen- 
sion, under the act of Congress of June 27, 1902, c. 1156, 32 Stat. 
399 [U. S. Comp. St. Supp. 1903, p. 387], which said false déclara- 
tion and affidavit pertained to and concerned the pension claim of 
Mary E. Biles, and was then and there a matter within the jurisdiction 
of the commissioner of pensions of the United States. 

The alleged false and fraudulent afïidavit is set out in full in the 
indictment. The notary public beîore whom it was taken in his 
certiflcate thereto certifies that it was sworn to before him on the 
i8th day of August, 1902. The falsity of this affidavit is alleged to 
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be in the fact that the affiant did not appear before said notary and 
sign said affidavit, on said date, in the présence of either of the 
witnesses therein named, or at or near the said i8th day of August, 
1902. The second count in the indictment charges the défendants 
with knowingly and ■Ovillfully presenting the affidavit set out in the 
first count to the commissioner of pensions at Washington, for the 
purpose of fraudulently procuring a pension. The third and fourth 
counts are substantially like the first and second, except that the 
alleged false affidavit in those counts is false in that it purports to hâve 
been signed on the 30th of June, 1902, whereas in fact it was signed 
on the i8th day of that month. 

Section 4746 of the Revised Statutes [U. S. Comp. St. 1901, p. 
3279], under which this indictment is found, provides for cases (i) 
where a person knowingly or willfully makes or aids, or assists in the 
making, or in any wise- procures the making or présentation, of any 
false or fraudulent affidavit, etc., concerning any claim for pension, 
etc. ; (2) where a person makes or aids, or assists in the making, or 
présents or causes to be presented, at any pension agency, any power 
of attorney or other paper required as a voucher in drawing a pension, 
which paper bears a date subséquent to that on which it was actually' 
signed or acknowledged ; (3) where a person before whom any affi- 
davit, voucher, or other writing to be used in aid of the prosecution of 
a claim for pension purports to hâve been executed, shall knowingly 
certify that the affiant or witness named personally appeared before 
him, and was sworn thereto, or acknowledged the exécution thereof, 
when, in fact, such affiant or witness did not personally appear before 
him, or was not sworn thereto, or did not acknowledge the exécution 
thereof. 

It does not appear that the affidavits alleged to be false contained 
any false averment, or were not subscribed and sworn to before the 
officer named, by the person whose signature is attached as affiant, or 
that the persons whose names appear as witnesses were not présent as 
certified. The alleged falsity of the affidavits consists, as already 
stated, in the fact that they were not subscribed and sworn to, in one 
case on or near the date named in the certificate, and in the other case 
that such subscription and oath, instead of being made on the 30th 
of June, as certified, were made bn the i8th of that month. This false 
statement as to the date of the subscription and oath does not make 
the affidavit a false or fraudulent one. If the statements in the affi- 
davit are true, it is not a false affidavit (United States v. Glasener 
[D. C] 81 Fed. 567), even if not subscribed and sworn to by the 
person whose affidavit it purports to be. In the latter case the affi- 
davit would be a forged one, for which the guilty party would be liable 
under section 5421 of the Revised Statutes [U. S. Comp. St. 1901, p. 
3667]. 

The statute under which this indictment is found makes it a crime 
to antedate any power of attorney or other paper required as a voucher 
in drawing a pension. It follows that the antedating of any paper not 
within this description is not within the statute. The statute cannot 
be construed so as to include what the language employed has omit- 
ted. It is argued that this clause of the statute is restricted to pa- 
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pers used as vouchers in drawing pensions, because the false dating 
of ail other writings had already been provided for in the clause which 
denounces the making of false affidavits, déclarations, certificates, 
vouchers, concerning any claim for pensions or payment thereof. 
But the phrase "false and fraudulent writings," mentioned in this 
clause, is broad enough to include powers of attorney and other papers 
used as vouchers. They are papers concerning claims for pensions 
or payment thereof, and "vouchers" are expressly named with the 
other false papers, the making of which is a crime by this provision. 
It is obvious that the provision against antedating powers of attorney, 
or other papers used as vouchers in drawing pensions, was not in- 
tended to provide for a class of false papers not already provided for, 
but was intended to reach an act not punishable under the provision 
relating to false papers. 
The demurrer is sustained. 



DUN et al. V. INTERNATIONAL MERCANTILE AGENCY. 
(Circuit Court, S. D. New York. December 19, 190S.) 

1. P0Bi.iCATroNs— Lawfcil Use. 

Defendant's use of plaintifE's crédit book for ttie purpose of dlscover- 
Ing names of indivlduals, flrms, and corporations engaged in business, 
to be inserted in defendant's publication which it was preparlng, was 
not such an unfair use of complainant's book as to entitle complainant 
to an injunction pendente lite. 

2. Samb—Ratinqs— Appropriation— Affidavits— CoNFT/icTiNG Evidence. 

Where, in a suit to restrain défendant from uslng complainant's crédit 
publication, complainant insisted that défendant had appropriated com- 
plainant's ratings as well as the names of persons appearlng In com- 
plainant's book, but on such issue the affidavits were conflicting, an in- 
junction pendente lite restraining defendant's use of complainant's book 
would not be granted. 

On Motion for Preliminary Injunction. 

Austen G. Fox, for the motion. 
Arthur H. Masten, opposed. 

LACOMBE, Circuit Judge. It is not disputed that défendant made 
use of complainant's book in preparing its own publications. Thanks 
to such use, it discovered the names of individuals, firms, aud corpo- 
rations engaged in business, and therefore désirable for inclusion in 
its book, which names had apparently not been discovered by the 
investigations of defendant's own canvassers, nor found in some other 
publication. The names thus obtained from complainant's book ag- 
gregated certainly hundreds, possibly thousands. Was this an unfair 
use of the complainant's book ? Had this question been presented to 
this court a year ago, the answer might not improbably hâve been in 
the affirmative. Such use of another's compilation was approved in 
Mofïatt V. Gill, 86 Law Times Rep. 405, but that décision was not 
controlling hère, and for reasons assigned in CoUiery Engineer Co. 
V. Ewald (C. C. S. D. N. Y., Oct. 9, 1903) 126 Fed. 843, it was 
thought that its conclusions were harsh and inéquitable. Nevertheless, 
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propositions which work hardship to the individual are sometimes 
sustained on grounds of public policy, and the opinion of the Court 
of Appeals of this circuit in Thompson Co. v. American Law Book Co. 
(July, 1903; C. C. A.) 122 Fed. 922, expressly approves the doctrine 
of Moiïatt V. Gill. In view of tliat décision, which is of course con- 
trolling hère, injunction cannot be granted upon the undisputed facts. 

The complainant, however, insists that his book has been used by 
défendant for the purpose of appropriating ratings, instead of deter- 
mining such ratings from independent investigations. Upon this 
branch of the case the testimony is not undisputed. It is shown that 
some of the affiants hâve made, under oath, statements so inconsistent 
with those they now svt'ear to that great caution should be used in 
accepting any part of their narratives. Other statements made in 
the moving affidavits are denied in defendant's afïïdavits, and the case 
is one whicli apparently cannot fairly be decided upon ex parte affi- 
davits — the conflicting affiants should be cross-examined. It is not 
unusual in such cases to send the motion to a master to take testimony, 
but nothing would be gained thereby in this case. The testimony 
which would be produced before the master is the very same testi- 
mony which would be produced on final hearing, and it would con- 
sume as much time to take it in either way. Moreover, the question 
had best be decided at a hearing, where both sides hâve equal chance 
to appeal. 

The motion for injunction pendente lite is denied. 



TABEE v. TRUSTEES OF STATE HOSPITAL FOE THE INSANE. 

(Circuit Court, E. D. Pennsylvanla. January 4, 1904.) 

No. 64. 

1. Master and Servant— Rbnewal of Contract dp Emplotmbnt— Action 
op Opficial Body. 

The action of the board of trustées of a state hospltal for the in- 
Bane, "who had taken up the question of the re-electlon of a physician 
whose term of employment was a bout to expire, in postponlng further 
considération of the subject, because of disagreement, until a subséquent 
meeting held after the expiration of the term, was wlthln their right 
as an officiai body, and did not constitute a re-employment for another 
term; but their final décision refusing a re-election related baek to the 
time of the prier meeting. 

At Law. On motion for new trial. 
Ernest L,. Tustin, for plaintifif. 

J. W. Bayard, Montgomery Evans, and John G. Johnson, for de- 
fendant. 

J. B. McPHERSOW, District Judge. The charge of the court sets 
forth with sufficient distinctness, I think, the reasons why binding 
instructions in favor of the défendants were given, and only a few 
words need be added now. As it seems to me, the décisions cited by 
the plaintiff's counsel on the argument for a new trial do not apply. 
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because în the présent case there is more than tnere silence on the 
part of the employer at the expiration of the period for which the 
servant has been engaged. If the board of trustées had said nothing 
and had done nothing, no doubt the authorities referred to would be 
pertinent, and there would be no diflficulty in holding that the plaintifï 
had impliedly been re-engaged. But the facts are essentially différent. 
The board met in October, when the plaintifï's year as résident phy- 
sician was about to expire, and began immediately to consider and to 
take action upon the subject of her re-election. They could not 
agrée at this meeting, but they did not abandon the discussion. On 
the contrary, they expressly retained control of it by postponing the 
final décision by appropriate action from time to time until the meet- 
ing in January, when they refused to re-elect her. In my opinion, 
they had a clear right thus to defer final action, if they desired further 
time for considération, and they were not obliged to come to a con- 
clusion at the October meeting upon the disputed question concerning 
the plaintifï's re-election. So to hold would be équivalent to deciding 
that taking time for délibération concerning what was evidently a 
matter of much importance amounted to a re-election, although this 
was the very action that the board intended to avoid, because they 
desired a further opportunity to consider the subject. Ordinarily any 
meeting of an officiai body may be adjourned, and the business before 
it be carried over for future décision. Action is thus deferred or sus- 
pended, but, when it is finally taken, it usually relates back to the time 
of the original meeting. This, I think, was the case hère, and, if I 
am right, the plaintifï was lawfully dismissed from her position. 
The motion for a new trial is refused. 



SKIFF T. WHITE et aL 

(Circuit Court, S. D. New York. October 28, 1903.) 

1. EXEC0TOH8— Action aoainst in Fobbign Jdrisdiotiok. 

Executors are not subject to suit m their représentative capaclty In a 
State otber tban tbat of tbeir appointment. 

At Law. On demurrer to complaint. 

Culver, Whittlesey, Barlow & Howe, for the demurrer. 
James E. Walsh, opposed. 

WALLACE, Circuit Judge. The défendants, as foreign executors, 
are not liable to suit in their représentative capacity in this state, and 
the plaintifï's recourse must be in the proper tribunal of the state of 
Connecticut. Lewis v. Parrish, 115 Fed. 285, 53 C. C, A. yj. 

The demurrer is allowed, with costs. 

If 1. See Executors and Adminlstrators, vol. 22, Cent Dlg. § 2344. 
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MASSIE & PATTERSON v. HALSTEAD et al. 

(Circuit Court, S. D. West Virginia. November 30, 1903.) 

1. Tax Debd— Validitt— EimoNBOus Desobiption. 

The owner of a tract of land, who had disposed of a portion of the 
same lying witbin the boundary of another survey, by a compromise 
Judgment flxing such boundarj, had the acreage of his tract reduced ac- 
cordingly on the taxbooks of the county. His land was sold for taxes, 
but the deed executed on such sale, while for the correct number of 
acres, descrlbed a part of the land he had so disposed of and on whlch 
the taxes had been paid. Held, that it was Invalid to convey title to 
the land descrlbed, and constltuted a cloud on the title thereto whicb 
the owner was entitled to hâve removed. 

In Equity. Suit to set aside tax deed. 

James F. Brown, for plaintiffs. 
Adam Littlepage, for défendants. 

KELLER, District Judge (orally), This was a suit în equity 
brought by the plaintiffs against the défendants for the purpose of set- 
ting aside, and having decreed null and void, as a cloud upon their 
title, a certain tax deed obtained by défendants from the clerk of the 
county court of Nicholas county, W. Va., in alleged pursuance of a 
sale made by the sheriff of Nicholas county of a tract of 432 acres of 
land returned delinquent in the name of W. E. Chilton for nonpayment 
of the taxes of 1897, and sold by the sherifï to Maggie L. Halstead in 
March, 1900. The particular ground upon which it is asked that this 
deed be decreed to be void as a cloud upon the title of plaintiffs is that 
the 432 acres actually sold in the name of said Chilton was the balance 
of a tract of 1,100 acres, 668 acres of which were within the boundary 
of land owned by plaintiffs, and for which portion so lying within 
their boundary they had, in 1891, obtained a verdict against Chilton, 
under a compromise in the United States Circuit Court for the District 
of West Virginia, but that the deed made by the clerk was for the land 
they had thus recovered from Chilton, and descrlbed land lying within 
their boundary. The facts in the case seem to be as follows: The 
plaintiffs are trustées of the estate of R. H. Maury, who owned what 
is known as the "Jacob Skiles Survey" of 32,097 acres situated in 
Nicholas and Clay counties, and patented July 21, 1797, to said Skiles 
by the commonwealth of Virginia. In 1885 a controversy had arisen 
between the predecessors of plaintiffs in the trust and the owners of a 
junior patent known as the "Pryor & Tupper Patent" of 14,500 acres, 
lying to the northeast of the Skiles patent, and calling for the Skiles 
patent as a boundary line, but which junior patent, if run out by course 
and distance, would interlock with the Skiles. This junior patent had 
been forfeited to the commonwealth of Virginia, and was proceeded 
against and decreed to be sold, and was so sold after being subdivided 
by the commissioner into lots for convenience of sale. One of thèse 
lots, containing 1,100 acres, came by mean conveyances into the pos- 
session of one Peter Baker, and in 1885, when ejectment was brought 
by the predecessors of plaintiffs herein against the varions défendants 
who were within the interlock, Peter Baker was one of the défendants. 
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In that ejectment suit, brought in the United States District Court for 
the District of West Virginia (exercising circuit court powers), the 
true line on the northeast side of the Skiles survey was established by 
the verdict, and the lots of Baker and other holders of the Pryor & 
Tupper patent were found to be largely within the correct boundary of 
the Skiles survey, but the jury found for the défendant Baker in that 
suit on the ground of adverse possession. On September 3, 1890, said 
Baker sold his 1,100-acre tract of land to the défendant W. E. Chilton, 
and, as before stated, in 1891 the predecessors of plaintifïs bought that 
portion of said 1,100 acres which lay within the Skiles survey from said 
Chilton, and, instead of taking a deed therefor, instituted an action 
of ejectment, and took a verdict for such portion of said 1,100 acres. 

It will thus be seen that in 1891 the trustées of the Maury estate re- 
acquired the title of Baker and his vendee, Chilton, to that portion of 
the 1,100-acre Baker lot which lay within their boundary, and which, 
under the verdict of the jury, they had lost to Baker by reason of his 
continued adverse possession under color of title. The record in this 
case shows that during ail the time of this litigation Maury's trustées 
had been paying taxes on their entire survey; therefore there was 
no occasion for them to put upon the land books of Nicholas county 
any additional land after their verdict against Chilton in the eject- 
ment suit. But Chilton, having been devested of title, by said ver- 
dict, to the 668 acres lying within the Skiles survey, went before the 
county court of Nicholas county on June 22, 1894, and had the follow- 
ing order entered of record: 

"On motion of W. E. Chilton, by Alderson & Horan, his attorneys, and It 
appearing to the court that lie is charged upon the land books of 1893 wlth 
1,100 acres of land in Grant district, and assessed wlth taxes tbereon for said 
year, and also with certain back taxes upon said tract, and it further appear- 
ing to the court that 668 acres of said tract are owned by Maury's estate, and 
situated In their boundary of land and taxes pald by them, It is therefore or- 
dered that said tract of land be corrected and charged upon the land book 
of next year at the corrected acreage, to wlt, at 432 acres, and the clerk Is 
directed to enter said tract at the corrected acreage on the land books of next 
year; and It is further ordered that said Ohllton be released and exonerated 
from the payment of the taxes for the year 1893 and said back taxes on an 
acreage greater than 432 acres, -which taxes so released are as foUows: State, 
$8.52; State school, $3.40; county, $11.06; teachers, $16.15; building, $13.75; 
and road, $3.40; and the sherlflE is directed to refund said amount so released 
to said Chilton. 

"The prosecutlDg attorney being présent, representing the interest of the 
state, county, and district." 

A similar order, exonerating Chilton from said taxes for the year 
1894, was entered September 18, 1895, and a certified copy thereof is 
in the record in this case. In accordance with thèse orders, the as- 
sessment of lands to Chilton was reduced to 432 acres, and it was this 
432 acres that was sold by the sherifï in 1900 for nonpayment of taxes 
for the year 1897. In the bill it is declared that the deed is null and 
void (i) because the sale by the sherifï of Nicholas county to the de- 
fendant Maggie L. Halstead was null and void because of irregulari- 
ties, and (2) because the sherifï's lists of sales were not returned with- 
in the time nor in the manner required by law ; but no proof was taken 
upon thèse questions, and they cannot be considered. 
127 F.— 12 
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The main question appears to be as to whether the land conveyed 
by the deed is in fact the land sold by the sheriff, to wit, the 432 acres 
remaining assessed to Chilton after the réduction made by the county 
court's order o£ 1894, and, if it is not, whether it is land within the 
boundary of the Skiles survey. Upon this question dépositions were 
taken which show quite clearly and conclusively that the father of the 
défendant took the surveyor upon the 1,100-acre tract and directed 
him where to make his survey for the tax deed, and that ail the land 
so surveyed, and for which the tax deed was subsequently made to the 
défendant herein, was southwest of the so-called "verdict" line found 
by the jury as the northeast line of the Skiles patent in the ejectment 
suit against Peter Baker, and consequently was within that part of 
the 1,100-acre tract recovered by the trustées of the Maury estate from 
W. E. Chilton in the ejectment suit of 1891, and was the land, or part 
of it, v/hich he had stricken from the land book of Nicholas county by 
the order of the county court heretofore quoted; that no part of the 
land outside of the said verdict line is embraced in the description con- 
tained in the said tax deed. The défendant hère could acquire no title 
to any land by the tax deed except Chilton's title to such land as was 
sold at the tax sale. That sale was of Chilton's title to the 432 acres 
remaining to him after the verdict in the ejectment suit of 1891. The 
fact that défendant (through her father) got the deed made for lands 
other than those sold at the tax sale, whether the mistake was made 
innocently or fraudulently, renders such tax deed void, and its exist- 
ence for lands recovered by plaintiffs' predecessors in the trust from 
Chilton constitutes a cloud upon the title of plaintiffs which a court 
of equity ought to remove. It appears to be a case wherein the défend- 
ant purchased "Whiteacre," and took a deed for "Blackacre," and such 
a deed, it is an elementary principle, can convey no title to "Black- 
acre." Nevertheless, such deed would constitute a cloud upon the 
title of the true owner of "Blackacre." 

From thèse considérations I am of opinion that the plaintiffs are en- 
titled to the relief prayed for in their bill, and a decree will be prepared 
accordingly. 



In re NOKTH OAROLINA CAR CO. 
fDîstrict Court, B. D. North Carolina. Septemtier 25, 1903.) 

1. BaNKRUPTCT — ClAIMS— PkTORITT— WaGES— ASSIGNMBNT. 

Bankr. Act July 1, 1898, c. 541, § 64, subsec. 4, 30 Stat. 563 [U. S. 
Oomp. St. 1901, p. 3447], entitllng to priority clalms for wages, not ex- 
ceediiig $300 to eacb elaimant, earned within three months before tlie 
date of the commencement of bankruptcy proceedings, is for the benefit 
of the wagô earner alone, and does not entitle a bank to priority for 
money advanced to the insolvent for the payment of pay rolls of such 
laborers, which the Insolvent agreed to assign to the bank. 

2. Samb— Trust Funds. 

AVhere a corporation, before being adjudged a bankrupt, passed a 
resolution requestlng eacb stockholder to subscribe for 15 per cent, ad- 
ditional stock to pay ofC outstandlng daims, on condition that no sub- 

1[1. Sce Bankruptcy, vol. 6, Cent. Dig. § 536. 



IN EE NOETH OAEOLINA OAE 00. 1T9 

scrlptlon pald lu shonid be used unless every stoebholder pald a Uke 
subseriptioD, whlch they did not do, the corporation was equltabïy bound 
to retum payments made under such resolution; and hence stoekholders 
havlng made payments thereunder were entitled to bave the same re- 
funded by the corporatlon's trustée In bankruptcy. 
I. Same— Interkst. 

Where stoekholders of a corporation pald for certain condltlonal sub- 
scrlptlons to stock, and the conditions were not complied with by the 
corporation, but the stoekholders dld not make a demand for return of 
the amount so paid prior to the filing of a pétition In bankruptcy agalnst 
the corporation, they were not entitled to Interest on the amounts so 
pald. 

In Bankruptcy. 

Hinsdale & Hinsdale, W. J. Peele, Alex J. Fîeld, W. N. Jones, Thos. 
B. Womack, Jos. B. Batchelor, and Spier Whitaker, for creditors. 
Ed Chambers Smith, for bankrupt corporation. 

PURNELL, District Judge. Two claims are certified by the réf- 
érée as provided in the statute. The first is as f oUows : 

"The National Bank of Ealelgh claims that It Is entitled to be subrogated 
to the right of a laborer's lien for money advanced to pay laborers' wages 
due by sald corporation to Its laborers at a tlme when sald corporation ae- 
knowledged itself insolvent, and that it was understood and agreed upon be- 
tween the bank and the corporation that If the money should be advanced, 
as It afterwards was, that the pay rolls of such laborers so pald would be 
àssigned to said bank, but the pay rolls aforesaid were never actually so 
assigned; sald corporation failing in this agreed duty to the petitioner." 

The claim of priority is probably made under section 64b, subsec. 
4, Act July I, 1898, c. 541, 30 Stat. 563 [U. S. Comp. St. 1901, p. 
3447] — the only section of the act under which it could be made. 
This section is in thèse words: 

"Wages due to workmen, elerks, or servants which hâve been earned 
withln three months before the date of the commencement of proceedings, 
not to exceed three hundred dollars to each clalmant." 

To give a daim priority under this section, it must be due the wage 
earner. Should such wage earner prove his claim and establish his 
priority, he could then assign the claim, and the assignée would be 
subrogated to this priority. But if assigned before being thus proved, 
the assignée would acquire no more right to priority than the assignée 
of any other unsecured debt. But it will be noted there was no 
privity between the wage earner and the bank, and there was no 
actual assignment. This section is discussed in Re Westlund (D. C.) 
99 Fed. 399, 3 Am. Bankr. R. 646; but in that case there was an 
actual assignment before the bankrupt proceeding, and it was held 
the assignée was not entitled to priority. There is nothing in the 
record to entitle claimant to priority. The claim, if allowed, must be 
as an unsecured one, without priority. 

The other question certified applies to two small claims, and is 
stated thus: 

"Ed. Chambers Smith, a créditer, allèges In the pétition hereto attached 
that his claim of $40 and Interest should be considered a priority debt, and 
that he is entitled to hâve the same pald In fuU, as sald corporation obtalned 
the sald amount upon a conditlonal paroi trust, the condition of which was 
never performed, and therefore the sald amount never became any part of 
the funds of the bankrupt corporation." 
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The facts set forth, which are not controverted, are that Mr. Smith 
was a stockholder in the bankrupt corporation, and a resolution was 
passed by the stockholders requesting each stockholder to subscribe 
15 per cent, of additional stock to pay off outstanding claims. It was 
agreed at the time that no subscription paid in should be used unless 
every stockholder paid his part — a like subscription — which they did 
not do. Mr. Smith paid $40 with this understanding. There is no 
provision in the bankrupt act giving debts of this character priority, 
but it is provided in the act that, when not otherwise provided, the 
rules in equity shall control, and the claim should be allowed, not as a 
priority, but on the ground that the bankrupt corporation had no 
title to the $40; hence the trustée acquired none. The facts being 
established or agreed, the gênerai principle of merger, or mixing 
with other assets, which generally enters into and complicates such 
claims, does not arise. The bankrupt corporation, through its stock- 
holders, agreed the money should not be used unless every stock- 
holder made or paid a like subscription; hence justice and equity 
require this money should be returned on a failure of the express 
condition on which it was paid. There being no demand for the 
return of the amount prior to the pétition in bankruptcy, however, 
which was very soon after the subscription, the claim for interest can- 
not be allowed. 

This ruling applies to a like claim of Mrs. O. M. Winder for an 
amount paid under the same circumstances and on the same condi- 
tion. 



In re WHITE MOUNTAIN PAPER CO. 

(District Court, D. New Hampshire. October 13, 1903.) 

No. 826. 

1. BANKR0PTCY— MANUFACTORINO CORPORATIONS— COMMENCEMENT OF BUSINESS. 

Under Bankr. Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 
1901, p. 3418], providing that any corporation engaged prineipally in 
mauufaeturlng or mercantile pursults may be declared a bankrupt, a 
corporation organized for the purpose of manufaeturing paper from 
wood pulp, which had purchased woodland and other property for the 
commencement of its business, was subject to bankruptcy proceedings 
within the statute, though it had never in fact started its factory. 
a. Same— Dissolution op Corporation. 

Where, after involuntary banliruptcy proceedings had been begun 
against a corporation, a decroe was entere'd iu another state dissolving 
the corporation, such decree did not afCect the bankruptcy proceedings. 

Alexander & Green, for alleged bankrupt. 

Sargent, Niles & Merrill and E. N. Goding, for petitioning cred- 
itors. 

ALDRICH, District Judge. The question whether the présent 
bankruptcy law opérâtes upon this corporation under the circumstan- 
ces disclosed by the master's report is in its nature a jurisdictional 

1 1. What persons are subject to bankruptcy law, see note to Mattoon Nat 
Bank v. First Nat. Bank. 42 C. C. A, 4. 



IN KE WHITB MOUNTAIN PAPEE 00, 181 

question, and may be taken at once to an appellate court, where the 
question can be authoritatively determined. The question is new, 
and, however I décide it, the party against whom the décision is ren- 
dered will doubtless at once take the question there. It is best, there- 
fore, I think, in view of the magnitude of the interests and the im- 
perative importance of an early, final détermination of the question 
whether the bankruptcy court has jurisdiction, that I should not delay 
the ultimate resuit by holding the case for exhaustive examination, 
but décide the question at once upon my impressions, to the end that 
the desired resuit may be reached at the earliest possible moment. 

It seems to me, upon first impression, that the question whether 
the corporation was one within the meaning of the bankruptcy law 
does not dépend upon the fact as to whether the corporation was, 
at the particular time of the pétition, actually engaged in turning 
machinery in the actual process of manufacturing. My impression 
would be that the language "engaged principally in manufacturing 
* * * pursuits" was used for the purpose of describing the kind 
of a corporation which may be put into bankruptcy, and that it was 
not intended that the opération of the bankruptcy law upon a cor- 
poration of a kind within the meaning of the statute should dépend 
upon the question whether it was actually engaged in manufactur- 
ing at the particular time when the pétition is filed. It seems to 
be well enough established that a suspended concern which has been 
engaged in manufacturing, or trading, or mercantile pursuits, is sub- 
ject to the bankruptcy law, and this view is not sustained because 
the concerns were actually engaged in such pursuits, but because the 
concerns were principally engaged in a pursuit of a kind within the 
statute. In other words, the authorities relate to the character of the 
pursuit, rather than to the question whether the statutory pursuit 
had been developed to a stage necessary to make the law operative. 

Neither party has called my attention to any authority (and it is 
said there are none) upon the point in question, viz., whether a cor- 
poration organized for the purpose of engaging principally in man- 
ufacturing, as was the case hère, and which becomes insolvent while 
prosecuting the enterprise in its formative stages and before its ma- 
chinery has actually engaged itself in producing a manufactured 
product, is subject to involuntary bankruptcy. The authorities pre- 
sented by those who oppose the bankruptcy proceeding relate chiefly 
to the question whether the pursuit actually engaged in in the given 
case was principally manufacturing, trading, or mercantile, and the 
view seems to be generally accepted that the opérations when under 
way must relate principally to the kind of business described by the 
statute; but such authorities, as it seems to me, do not come to the 
précise question involved hère, and it is for this reason that the point 
was not taken in any of the cases called to my attention that the cor- 
poration in question, though organized for and in pursuit of a business 
within the terms of the statute, had not reached the stage of actually 
engaging in the process of changing an unmanufactured product 
into a manufactured product, and therefore that the corporation was 
not subject to the opération of the bankruptcy law. 

In this case it is found by the master, and it is in fact conceded. 
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"that the corporation was in fact organized for the purpose of the 
manufacture and sale of paper made from wood pulp." It is also 
found that in pursuance of this purpose the corporation had ac- 
quired something like 400,000 acres of timber land from which mills 
were to be supplied with wood to be raanufactured into pulp and pa- 
per, and that it had eut from its lands considérable quantifies of tim- 
ber into four foot lengths, known as "pulp wood lengths," and had 
floated the same in the Saco river towards its mills, some of which 
were nearly completed at the time of the pétition; that it had pro- 
vided itself with material and equipments and had commenced the 
construction of pipe lines for the purpose of bringing water from 
Berwiok, Me., a distance of some 10 miles ; that the trench had been 
excavated and the pipe distributed for a distance of three miles ; and 
that various expenditures, which need not be specifically enumerated, 
had been made in the prosecution of the gênerai plan of prosecuting 
a manufacturing business as its principal business, but it is conceded 
that no wood had been ground into pulp or manufactured into paper. 

In my hasty examination of the question, I hâve queried whether 
counsel hâve not, in discussing this question, lost sight of the sig- 
nificance of the word "pursuits," as used in the statute. The statute 
is, "any corporation engaged principally in manufacturing, trading, 
printing, publishing, mining or mercantile pursuits." Now, the ques- 
tion, perhaps, is whether the statute applies itself only to corpora- 
tions actually engaged in the process of manufacturing, or whether 
it applies itself to corporations engaged in manufacturing pursuits. 
Was it intended by Congress that a corporation organized for the 
purpose of engaging in a business of a kind within the provisions 
of the bankruptcy law, and creating indebtedness while in the line 
of a statutory pursuit, should not be subject to its provisions until if 
had actually set its saws or its crushers in motion for a few minutes, 
and then that the law should operate upon ail indebtedness, including 
that created in the formative period of the enterprise; or, on the 
other hand, was it intended by Congress to enlarge the limited mean- 
ing under strict and narrow construction of the words "engaged in 
manufacturing" by Connecting them with the word "pursuits," to the 
end that a corporation, pursuing through its formative stages a busi- 
ness of the kind described by the statute, should be subject to the op- 
ération of the bankruptcy law, though not having actually engaged in 
turning the machinery which produces the contemplated manufactured 
product? I hesitate to adopt the former view. It does not seem, 
upon first impression, to be reasonable. I do not deal with what is 
known as the "Kennett Phase" of the situation, because it seems 
to me that that is rather an incident of the principal business, and there- 
fore would not render the corporation subject to bankruptcy if the 
construction of the statute for which the corporation contends is sus- 
tained. The report of the master, however, on that phase of the 
case, is made a part of the record, and, so far as the facts are con- 
cerned, I find them to be as reported by the master. 

A further question relates to a proceeding in New Jersey in the 
State courts under a state statute to dissolve a corporation. It ap- 
pears that the order in New Jersey dissolving the corporation was 
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subséquent to tHe proceeding in bankruptcy Kere, and, viewîng the 
bankruptcy law as paramount, it does not seeiti to me that that pro- 
ceeding should be accepted as defeating the bankruptcy proceeding, 
provided the jurisdiction of the fédéral court was properly invoked in 
respect to the corporation in question. And the question whetïier 
jurisdiction was properly invoked dépends uf)on the jurisdictional 
question about which I hâve stated my impression. 

There being no question as to insolvency, I shall adjudge the cor- 
poration bankrupt, but, having decided the question speedily upon 
first impression for the purpose of advancing it without delay to the 
appellate court, I shall suspend ail further orders in this case, except 
such as are necessary to préserve property, provided the a^grieved 
party promptiy goes forward until the jurisdictional question is au- 
thoritatively determined. 



GREGOKT V. ATKINSON et aL 

(District Court, E. D. Missouri, E. D. January 23, 1904.) 

No. 3,083. 

1. Bankeuptot— Fhaudulbnt Tbanspers—Vacatioïî— Action bt Trustée— 
Fbdebai. Courts— JuKisurCTroK. 

Bankr. Act July 1, 1808, c. 541, § 23, sutid. "b," 30 Stat. 552 [U. S. 
Comp. St. 1901, p. 3431], provides that suits by the trustée shall be brought 
or prosecuted In the courts where the bankrupt whose estate Is being ad- 
mlnlstered might bave tirought or prosecuted them If proceedings in 
bankruptcy had not been Instttuted, unless by consent of the proposed 
défendant, except suits for the recovery of ppoperty transferred to ac- 
compllsh a preferentlal payment wlthln four months of the institution 
of bankruptcy proceedings authorlzed by section 60b, 30 Stat 562 [U. S. 
Comp. St. 1901, p. 8445], or to set aside transfers constltuting a fraudu- 
lent disposition of property wlthln four months of the institution of bank- 
ruptcy proceedings under section 67e, 30 Stat. 564 [U. S. Comp. St. 1901, 
p. 3448]. Section 70e, 30 Stat. 566 [U. S. Comp. St. 1901, p. 3452], dé- 
clarés that the trustée may avoid fraudulent transfers by the bankrupt 
whlch any créditer mIght hâve avoided, and for that purpose any court of 
bankruptcy, or any state court whlcU vi^ould hâve had Jurisdiction if 
bankruptcy had not intervened, shall bave concurrent jurisdiction. Beld-, 
that -where défendants in an action by a trustée In bankruptcy to set 
aside alleged fraudulent transfers not creating a préférence, nor œadé 
wlthln four months of bankruptcy, dld not consent to be sued in a féd- 
éral court, such court had no jurisdiction of the action. 

Thos. H. Cobbs and Jos. S. Mcintyre, for complainani. 
Fry & Rogers, for défendants^ 

ADAMS, District Judge. This is a bill filèd by the trustée of the 
estate of James M. Beagles in this court to annul certain poliçies of 
insurance upon the lives of two of the sons of the bankrupt, which 
by their terms became payable to the bankrupt in the year 1904, 
The transfers complained of were made in the year 1901 by the bank- 
rupt with intent, as alleged, to hinder, delay, and defraud his cred- 
itors. The défendants Atkinson and Locke are the transférées of 
the poliçies, and the défendant insurance company is alleged to hâve 
aided and assisted'thebankrtrpt in his unlawful purpose- and intent. 
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The bankrupt was adjudicated such, upon his voluntary pctîtîon, on 
March 18, 1903— two years, at Icast, after the alleged fraudulent 
transfers were made. 

The question for décision is whether this court bas jurisdiction of 
the action. It is conceded that the right of action is not founded up- 
on the provisions of section 60, subd. "b," or section 67, subd. "e," 
Act July I, 1898, c. 541, 30 Stat. 562, 564 [U. S. Comp. St. 1901, pp. 
3445, 3448]. There is no claim that the transfers were made either 
to accomphsh a preferential payment within four months of the in- 
stitution of bankruptcy proceedings, within the meaning of section 
6ob,or to work a fraudulent disposition of property within four months 
of the institution of bankruptcy proceedings, within the meaning of 
section 67e. The trustée is proceeding, under the provisions of sec- 
tion 70e, 30 Stat. 566 [U. S. Comp. St. 1901, p. 3452], to avoid trans- 
fers which creditors might hâve avoided under the state laws if bank- 
ruptcy proceedings had not intervened. 

The last-mentioned section reads as follows. 

"(e) The trustée may avoid any transfer by the bankrupt of hIs property 
which any créditer o( such bankrupt might hâve avoided, and may recover 
the property transferred or its value from the person to whom It was trans- 
ferred, unless he was a bona flde holder for value prior to the date of the 
adjudication. For the purpose of such reeovery any court of bankruptcy as 
hereinabove deflned and any state court which would hâve had jurisdiction 
If bankruptcy had not Intervened, shall hâve concurrent jurisdiction." 

Counsel for trustée contend that this last clause, which was added 
to the section by the amendatory act of February 5, 1903, c. 487, 32 
Stat. 797, confei-s jurisdiction upon this court in ail cases of fraudu- 
lent conveyances within the purview of state statutes made by the 
bankrupt at any time prior to the institution of bankruptcy proceed- 
ings. If attention be given to section 70e only, their contention would 
doubtless be sound; but the entire act must be considered, to arrive 
at the true construction of any of its provisions. 

Section 23, subd. "b," 30 Stat. 552 [U. S. Comp. St. 1901, p. 3431], 
is as follows : 

"Suits by the trustée shall be brought or prosecuted In the courts where 
the bankrupt, whose estate is being administered by such trustée, might bave 
brought or prosecuted them if proceedings In bankruptcy had not been In- 
Btituted, unless by consent of the proposed défendant, except suits for the 
reeovery of property under section 60, sub. 'b,' and section 67, sub. 'e.' " 

Prior to the amendment of 1903 the District Court could enter- 
tain jurisdiction over suits brought by trustées in bankruptcy to set 
aside fraudulent conveyances, by the proposed defendant's consent, 
and not oïliervvise. Such was the construction placed on the act by 
the Suprême Court of the United States. Bardes v. Hawarden Bank, 
178 U. S. 524, 539, 20 Sup. Ct. 1000, 44 L. Ed. 1175. In the light of 
the opinion in that case, Congress amended subdivision "b" of sec- 
tion 23 by adding the words, "except suits for the reeovery of prop- 
erty under section 60b, and section 67e." By this section as amended, 
Congress, in my opinion, intended to, and did, confer jurisdiction 
without the consent of the proposed défendant in cases contemplatcd 
in the exception, namely, those for the reeovery of preferential pay- 
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ments provided îor by section 6ob, and to set aside fraudulent con- 
veyances provided for by section 6jt, provided the payraents or the 
conveyances were made within four months prior to the filing of the 
pétition for adjudication. In ail other cases I think the law is left 
as it was prior to the amendatory act. 

Section 70e, as amended, clearly enough confers jurisdiction upon 
this court over the subject-matter of fraudulent conveyances in vio- 
lation of State statutes, irrespective of the time when made. But 
does it go further, and confer jurisdiction over the persons of the 
défendants without their consent? In very emphatic language, Con- 
gress, by section 23b, laid dowm a gênerai and comprehensive rule to 
the effect that suits by the trustée shall only be brought or prose- 
cuted in the courts where the bankrupt might hâve brought or prose- 
cuted them, if proceedings in bankruptcy had net been instituted, ex- 
cept by consent of the proposed défendants. To this gênerai rule 
two exceptions already referred to are expressly made. If Con'gress 
had intended to except from this gênerai rule ail actions to set aside 
fraudulent conveyances, as contemplated by section 70e, no reason is 
apparent why it did not, in terms, except such actions from the opéra- 
tion of the gênerai rule there laid dovi^n. Its attention was called to 
the subject, and it legislated on that subject. Under such circum- 
stances, it is reasonable to conclude that it expressly mentioned ail 
of the exceptions it intended to make. The amendment of February 
5, 1903, conferring jurisdiction upon courts of bankruptcy, in com- 
mon w^ith state courts, for the recovery contemplated by section 70e, 
must, in my opinion, be read in connection vi^ith section 23b, and, when 
so read, means that jurisdiction over the subject-matter of section 
70e is conferred upon this court, but can be exercised only on the con- 
dition imposed by section 23b, of securing the consent of the pro- 
posed défendants. This conclusion is re-enforced by the fact that, not- 
withstanding jurisdiction is conferred upon this court by section 23b 
to recover preferential payments and cancel fraudulent conveyances 
made within four months prior to bankruptcy proceedings without 
the consent of the proposed défendants, yet Congress, out of abun- 
dant précaution, saw fit in both sections 6ob and 67e to expressly pro- 
vide for jurisdiction over the subject-matter in such cases. The same 
précaution doubtless promoted Congress to confer gênerai juris- 
diction in coramon with state courts over suits contemplated by sec- 
tion 70e, in cases where consent to the personal jurisdiction was 
made a prerequisite to the exercise of gênerai jurisdiction over the 
subject. 

In the case now before the court, no consent has been given by 
the défendants to the exercise of jurisdiction over them by this court. 
For want of such consent, they, appearing for this purpose only, 
move the court to dismiss this proceeding for want of jurisdiction. 
Their motion is well taken, and must be sustained. 
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In re MORRISON. 
(District Court, W. D. Texas, Waco DlTision. January 22, 1904) 

No. 400. 
1. Bankruptct—Partnkrship— Application bt Pabtneb— Dischargk— Pabt- 

NERSHIP DEBTS. 

Where a member of a flrm flled a pétition Indlvldually to be adjudged 
a bankrupt, and the pétition was sUent as to partnership assets and 
llablllties, thougb the scbedule disclosed Indlvidual and partnersbip 
debts, and the creditors of tbe firm were not notifled, the bankrupt was 
not entltled to a discharge from flrm debts, though the firm bad been 
dlssolved and was without assets, and the firm debts were barred by 
limitation. 

t. Samb — Amendmknt. 

Where an Indlviaual's pétition for a discharge In bankruptcy by a 
member of a flrm did not disclose partnership assets or llabilitles, and 
the banknipt thereafter appUed for a discharge from flrm debts, the 
proceedlngs should be amended so as to inclùde flrm assets and llabll- 
lties, and 80 as to make firm créditera parties thereto. 

J. Van Steenwyk, for bankrupt. 

MAXEY, District Judge. The question to be decided by the courf 
is whether the bankrupt is entitled to a discharge in manner and fomî 
as prayed for. The record shows that Morrison filed a pétition indi- 
vidually to be adjudged bankrupt, and an order of adjudication was 
passed by M. C. H. Park, référée, in accordance with the prayer of the 
pétition. The pétition for adjudication is silent as to partnership as- 
sets and Habilities, but the schedules filed disclose a few individual 
debts, and quite a large amount of indebtedness against the former 
partnership of O. K. & R. R. Morrison, a firm composed of the bank- 
rupt and O. K. Morrison, who résides at Beaumont, Tex. The record 
makes no référence elsewhere to the partnership, and in his pétition 
for discharge the bankrupt prays "that he may be decreed by the 
court to hâve a fuU discharge from ail debts provable against his es- 
tate." It, however, appears from a sworn statement filed by the bank- 
rupt that he seeks a discharge from firm as well as individual liabiH- 
ties. 

Under section 5, cl. "h," of the bankrupt act of July i, 1898, c. 541, 
30 Stat. 547, 548 [U. S. Comp. St. 1901, p. 3424], a part only of the 
members of a firm may be adjudged bankrupt; but such a proceeding 
should be predicated upon appropriate pleadings, with proper parties, 
and creditors should hâve due notice that partnership effects are being 
administered, and that a discharge is sought from partnership indebt- 
edness. The proper procédure in such cases bas been clearly pointed" 
out by Judge Shiras in the case of In re Laughlin, and his views are 
commended to the référées of this district. In that case (D. C.) g6 
Fed. 591, 592, it is said: 

"To avold thls resuit, provision Is made In the last clause of section 5 for 
adjudging a part only of the members of a firm to be bankrupt, and a mode 
Is provlded for reaching their interest In the partnership property, and sub- 

T 1. See Bankruptcy, vol. 6, Cent. Dlg. § 77a 
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Jecting it to administration by the banlcruptcy court; and, as the act bas 
thus made provision for giving to the creditors the beneflt of the bankrupt's 
interest in the flrm property and business, the bankrupt pajrtners wlil be en- 
titled to a discharge effectuai against the flrm creditors. To become entitled, 
however, to a discharge barring the ûnn creditors, uader such circumstances, 
the proper foundation must be laid In the proceedlngs instituted on behalf 
of the banlsirupt partner. In the pétition orlginally flled it should be averred 
that the petitioner is indebted in his individual capacity, if such be the faet, 
and also as a member of a flrm — naming it, and giving the names of the 
several partners; and the pétition should pray for a discharge from the flrm 
as well as his individual debts. To this pétition should be attached the 
proper schedules, setting forth the flrm debts, the flrm property, if any, and 
ail other matters, the same as is required in the case of a proeeedlng brought 
by ail the partners. Schedules of the individual property and debts should 
also be attached to the pétition. In the notice to the creditors to attend the 
flrst meeting, it should be stated that the flrm as well as the Individual 
creditors are notifled to attend, as the bankrupt is seeking a discharge from 
both classes of claims; and also in the pétition for a discharge a release 
from the firm as well as the individual debts should be asked; and. In the 
notice to creditors of the flllng and hearlng upon the pétition for discharge, 
the fact that a release from the flrm debts is prayed for should be speclflcally 
set forth. Notice of the flling of the pétition and of the creditors' meetings 
should be sent to the nonjoinlng partner or partners, in order that. If neces- 
sary, they may appear and protect their rights and interests in the proceed- 
lngs. The attention of the référées in this district is called to this matter, 
and they are instructed that it is their duty to examine ail pétitions referred 
to them, and, if It appears that the bankrupt is seeking a discharge from flnn 
as well as individual debts, then, if necessary, the pétition and schedules 
must be amended se as to comply with the foregoing requirements before the 
adjudication is entered thereon; and eare must be taken, in framing the 
notices to creditors, that they conform to the views herein expressed." 

See, also, In re McFaun (D. C.) 96 Fed. 592; In re Hartraan (D. 
C.) 96 Fed. 593; In re Levy (D. C.) 95 Fed. 812; In re Altman (D. 
C.) 95 Fed. 263. 

Assuming, as the bankrupt claims, that he seeks a discharge from 
partnership debts, his purpose cannot be accomplished in this pro- 
ceeding, although it may be true, as insisted, that the firm no longer 
exists, that it is without assets, and that the firm debts are barred by 
limitation. 

The record is referred back to the référée, with instructions to set 
aside the orders entered by him, to permit the bankrupt to amend his 
pétition, and to proceed thereafter in accordance with the views herein 
expressed. 



CUMBEELAND TELEPHONE & TELEGRAPH CO. V. CITT OF EVANS- 

VILLE. 

(Circuit Court, D. Indiana. December 29, 1903.) 

No. 10,262. 

1. CoRPonATioNS— PowEBS Meàsured by Charter. 

Under the law as settled by the décisions of the Suprême Court of the 
United States and also of the Suprême Court of Indiana, the powers 
of a corporation are meàsured by its charter. It can exercise no power 
not conferred on it by its charter either expressly or by necessary Im- 
plication, or granted to it by the Législature of the state under whose 
laws it is organized. 
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S. Same— Quasi PaBLio Corporations— Power to Sei,!, Pbopertt. 

A quasi public corporation cannot disable itself for the performance 
of its functlons by the sale and transfer of ail its property without légis- 
lative authority. 

8. Telbphonb Companies — Indiana Statuts. 

The statute of Indiana (2 Burns' Rev. St. 1901, § 5517 et seq.) authoriz- 
ing the forming of corporations "for the purpose of establishing, main- 
tainlng, and operating téléphones, téléphone Unes, and téléphone ex- 
changes," while it conféra on a Company organized thereunder power to 
acquire and "hold and convey such real and Personal estate as may 
be proper for the purpose of erecting or maintaining Its Unes," does not 
authorize such company to sell and transfer ail of Its property and fran- 
chises, and such a sale is contrary to public policy and void, and can- 
not be validated by ratification or performance, or by its récognition by 
the City which granted a franchise to such company to use its streets, so 
as to become the foundation of any right In the transférée to use such 
streets. 

i. Same— Right to Use Streets— Fédéral Statdte. 

Act July 24, 1866, c. 230, 14 Stat 221 (Rev. St. §§ 5263, 5268 [U. S. 
Comp. St. 1901, pp. 3579, 3581]), grantlng right M way for telegraph 
Unes over military and post roads on its aeceptance by the telegraph 
company, does not give a téléphone company flling its aeceptance there- 
of the right to use the streets of a clty for Its Unes without a grant of 
such right from the local authorities. 

5. Ili.egal Conteaot— Collatéral Attack. 

A contract which is Illégal, as contrary to public poUcy, Is absolutely 
void, and may be attacked by any one and in any proceeding In which 
it ig sought to found rights thereon. 

6. Municipal Corporations— Franchises for Use of Streets— Telbphonb 

Companies. 

A right granted by a city for the use of its streets by a téléphone 
company is not only an easement, but a franchise granted in the exer- 
cise of powers vested by law in the city to regulate the use of its streets, 
and is intended to be exercised largely for the public good; and the city 
bas an interest therein which entltles it to question the validity of any 
transfer or attempted transfer of the same by its grantee. 

In Equity. Suit to enjoin défendant city from interfering with 
the use of its streets by complainant for téléphone purposes. 

John J. Vertrees, Jas. T. Walker, Wm. L. Granberry, and Andrew 
J. Clark, for complainant. 

Albert W. Funkhouser, Alexander Gilchrist, George A. Cunning- 
ham, and Wallon M. Wheeler, for défendant. 

ANDERSON, District Judge. It is alleged in the bill that prier 
to December, 1882, the Evansville Téléphone Exchange was organ- 
ized under the laws of the state of Indiana "for the purpose of con- 
ducting a téléphone business in the city of Evansville, Indiana" ; that 
on December 11, 1882, said Evansville Téléphone Exchange made 
application to the common council of the city of Evansville for a per- 
mission or grant to occupy the streets, alleys, and public places in 
the city in order to erect its pôles and string its wires for use in its 
téléphone System, and on December 28, 1882, an ordinance was duly 

1[ 4. Rights of telegraph and téléphone companies to use of streets, see note 
to Southern Bel] Téléphone & Telegraph Go. v. City of Rlchmond, 44 C. 0. A. 
155. 
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passed by said common council granting such riglit to said téléphone 
exchange, its successors and assigns; that thereupon said téléphone 
exchange, purstiant to such grant, erected and established a téléphone 
System in said city, and on July i, 1883, had 527 subscribers vvho 
were receiving service from said exchange; that on June 30, 1883, 
complainant purchased of the Evansville Téléphone Exchange its télé- 
phone plant in the city of Evansville, together with ail pôles, wires, 
exchange equipment, and other appliances, and also the right and 
permission given by the common council of said city to operate said 
exchange in said city; that complainant immediately took possession 
of said property, and has been in possession and enjoyment thereof 
continuously to the présent time, and has continuously since, without 
cessation, operated said exchange under said ordinance; that the 
passage of the said ordinance of 1882 and its acceptance by the Evans- 
ville Téléphone Exchange constituted a contract between the city and - 
the Evansville Téléphone Exchange, which was duly and properly 
acquired by complainant, and that complainant thereby acquired vested 
rights'to the use of the streets and alleys of the city of Evansville 
for the érection and maintenance of its pôles and wires used in the 
opération of its téléphone plant in said city, which cannot lawfully 
be interfered with; that défendant has ordered and directed com- 
plainant to remove ail téléphones furnished by it to the city, and to 
remove from the streets, alleys, and public places and property of 
said city ail pôles, wires, cables, fixtures, and appliances of any kind 
of complainant which are now in or upon said streets, alleys, public 
places, and property of said city; and complainant seeks to enjoin 
the défendant from interfering with the property or business of com- 
plainant in said city and from interfering in any manner with its 
right to erect and maintain its pôles and wires in the streets, alleys, 
and public places of the city, or with its vested rights in said city. 
Thebill is quite lengthy, and contains many other matters besides 
those recited above, but by it complainant claims the right to remain 
and do business in the city by virtue of the ordinance granted by 
said city to said the Evansville Téléphone Exchange on December 28, 
1882, and by said exchange assigned and transferred to complainant 
in June, 1883. 

The answer, among other things, allèges that the attempted sale 
and transfer by the Evansville Téléphone Exchange to the complain- 
ant of ail its property of every kind, including its rights and fran- 
chises, was illégal and void because it was beyond and outside of the 
powers granted to said téléphone exchange, and contrary to public 
policy ; that, the attempted sale and transfer of ail its property being 
absolutely void, complainant has no right or title to the same by rea- 
son of such sale and transfer, and therefore cannot claim the pro- 
tection of a court of equity for such property. 

The Evansville Téléphone Exchange was a corporation organized 
under the act of the Législature of Indiana which went into efïect 
April 7, 188 1. This act will be found in Rev. St. Ind. 188 1, pp. 894, 
895; Burns' Rev. St. Ind. 1901, vol. 2, § 5517 et seq. In its articles 
of association the term of its existence was fixed at 50 years. The 
grant to this company by the ordinance of December 28, 1882, was 
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uniimited as to time. Complainant's évidence shows tliat the alleged 
sale and transfer of the property of the Evansville Téléphone Ex- 
change to complainant was of "ail of the franchises, rights, and prop- 
erty of every description belonging to the Evansville Téléphone Ex- 
change of Evansville, Indiana," and that ail the property of said 
téléphone exchange was delivered to complainant pursuant to said 
sale, and at the time thereof. It appears by the stipulation of the 
parties hereto that the Evansville Téléphone Exchange has had ne 
property and has transacted no téléphone business in the city of 
Evansville since the year 1883. 

The Evansville Téléphone Exchange was organized for a public 
purpose — to establish and maintain a public téléphone System for the 
purpose of furnishing téléphone communication between its subscribers. 
Under the statute authorizing its incorporation it has the right of 
eminent domain. Its business is of a public character. It dépends 
upon the public for its support, and the public dépends upon it for its 
accommodations. It is a quasi public corporation. It is the settled 
doctrine of the Suprême Court of the United States that a corporation 
has such powers only as are expressly or impliedly granted by the stat- 
utes under which it is organized. 

In Thomas v. Railroad Company, loi U. S. 71, 8t, 25 E. Ed. 950, 
in answer to the proposition that a corporation may do any act which 
is not either expressly or impliedly prohibited by its charter, the court 
said: 

"We do not concur in this proposition. We take the gênerai doctrine to be 
in ttiis country, tliough there may be exeeptional cases and some autliorities 
to ttie contrary, that the powers of corporations organized under législative 
statutes are such, and sucb only, as those statntes conter. Conceding the 
rule applicable to ail statutes that what is fairly implied is as much granted 
as what is expressed, it remains that the charter of a corporation is the 
measure of its powers, and that the enumeration of those powers Implies the 
exclusion of ail others." 

Référence was again made to the same proposition in Penn. R. R. 
Co. et al. V. St. Louis, Alton, etc., R. R. Co. et al., 118 U. S. 290, 
307, 6 Sup. Ct. 1094, 30 E. Ed. 83, and the répudiation of it in Thomae 
V. Railroad Company, supra, and the doctrine of that case, were fully 
approved and confirmed. 

In Oregon Ry. Co. v. Oregonian Ry. Co., 130 U. S. i, 20, 9 Sup. 
Ct. 409, 411, 32 L. Ed. 837, the Suprême Court again said: 

"It may be considered as the established doctrine of this court in regard 
to the powers of corporations that they are such only as are conferred upon 
them by the acts of the Législatures of the several states under which they 
are organized. * * * A corporation can exercise no power or authority 
which is not granted to it by the charter under which it exists, or by some 
other act of the Législature which granted that charter." 

This gcHcral and established doctrine has been reiterated in Central 
Transp. Co. v. Pullman Palace Car Co., 139 U. S. 24, 48, 11 Sup. 
Ct. 478, 35 L. Ed. 55, and as late as Union Pacific Ry. Co. v. Chicago, 
etc., Ry., 163 U. S. 564, 16 Sup. Ct. 1173, 41 L. Ed. 265; McCormick 
V. Market Nat. Bank, 165 U. S. 538, 17 Sup. Ct. 433, 41 L. Ed. 817; 
California Bank v. Kennedy, 167 U. S. 362, 17 Sup. Ct. 831, 42 L. 
Ed. 198; De La Vergue Co. v. German Savings Institution, 175 U. 
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S. 40, 54, 20 Sup. Ct. 20, 44 L. Ed. 66 — and asserted in many other 
cases. First National Bank v. National Exchange Bank, 92 U, S. 
122, 128, 23 L. Ed. 679; Citizens' State Bank v. Hawkins, 34 U. S. 
App. (7th Circuit) 423, 427, 71 Fed. 369, 18 C. C. A. 78; East St. 
Louis Connecting Ry. Co. v. Jarvis, 92 Fed. 735, 744, 34 C. C. A. 
639 (Circuit Court of Appeals, Seventh Circuit) ; New Albany Water 
Works V. Louisville Banking Co., 122 Fed. 776, 58 C. C. A. 576 (Cir- 
cuit Court of Appeals, Seventh Circuit). 

It is also the settled doctrine of the Suprême Court of Indiana. In 
Board of Commissioners of Tippecanoe Co. v. L. M. & B. Railroad 
Co., 50 Ind. 85, 108, it was stated as follows : 

"A corporation Is a créature of law. It has no powers except those ex- 
pressly granted or necessarily Implled; and none can be Implied exçept such 
as are necessary to the exercise and enjoyment of those expressly granted. 
Powers which are not thus granted or implied are denied." 

This doctrine has been fully approved and applied in subséquent 
cases. It was held in Franklin Nat. Bank et al. v. Whitehead et al., 
149 Ind. 560, 568, 49 N. E. 592, 39 L. R. A. 725, 63 Am. St. Rep. 
302, that "a corporation possesses only such powers as are expressly 
given by law, and such implied powers as are necessary to enable it 
to exercise the powers expressly given" ; and in Eel River R. R. v. 
State, etc., 155 Ind. 433, 457, 57 N. E. 388, 396, the court said: 

"It Is further said by counsel for appellants that the lease was not pro- 
hiblted by law, nor wrongful in itself, and that the information contains no 
averment that public injury resulted from the acts complained of. In auswer 
to this It Is sufficient to say that the lease to the competing company was not 
authorized by any statute; that its exécution and the conséquent abandon- 
ment of Jta railroad by the Eel Eirer Eailroad Co. were against public pollcy; 
and that from the facts averred in the information injury to the public may 
be conclusively presumed." 

It was also held by the Suprême Court of the United States to be 
the doctrine of the Indiana cases and the law of Indiana corporations 
in Pearce v. Madison & Indianapolis R. R. Co., 21 How. 441, 16 L. 
Ed. 184, and Penn. R. R. Co. et al. v. St. Louis, Alton, etc., R. R. 
Co. et al., supra. 

The statute under which the Evansville Téléphone Exchange was 
incorporated does not expressly authorize corporations organized un- 
der it to sell ail their property. Nor is there any implied power 
granted to do this. The first section authorizes "any number of per- 
sons to form themselves into a corporation for the purpose. of estab- 
lishing, maintaining and operating" — not for selling and disposing of 
— "téléphones, téléphone Unes and téléphone exchanges" ; and the 
articles of association of the Evansville Téléphone Exchange were 
prepared pursuant to this authority. There is neither express power 
given by the statute, nor can there be worked out of it any implied 
power to do that which will make it impossible for the corporation 
to do the thing for which it was organized. A quasi public corpora- 
tion cannot disable itself for the performance of its functions by the 
sale and transfer of ail its property without législative authority. 

It canflot be claimed that the power to sell "ail of the franchises, 
rights, and property of every description belonging to the Evansville 



192 127 FEDERAL REPORTEE. 

Téléphone Exchange" îs necessary for the coriduct of its business by it ; 
that the power to make a complète surrender and total abandonment of 
ail the means and appliances whereby any business is performed is an 
essential incident of the power which is vested in a particular corpora- 
tion to perform it. On the contrary, it was expressly held in Thomas v. 
Railroad Company, supra, that: 

"When a corporation like a railroad company bas granted to It, by charter, 
a franchise intended in large measure to be exercised for the public good, the 
due performance of those functions being the considération of the public 
grant, any contraet which disables the corporation from performing those 
functions, which undertakes, without the consent of the state, to transfer to 
others the rlghts and powers conferred by the charter, and to relleve the 
crantées of the burden which it imposes, is a violation of the contraet with 
the State, and Is void as against pubUc policy." Page 83, 101 U. S., 25 L. Ed. 
950. 

The contraet in that case was a lease of the property and franchises 
of the railroad company for a period of 20 years, which was held 
nuU and void because it was unauthorized by the laws of New Jersey, 
under which the railroad company was incorporated. It was also 
held in Penn. R. R. Co. et al. v. St. Louis, Alton, etc., R. R. Co. et al., 
supra, that: 

"Unless specially authorized by Its charter, or alded by some other législa- 
tive action, a railroad company cannot, by lease or any other contraet, turn 
over to another company, for a long period of time, its road and ail its appur- 
tenances, the use of its franchises, and the exercise of its powers; nor can 
any other railroad company, without slmilar authority, make a contraet to 
reçoive and operate such road, franchises, and property of the first corpora- 
tion; and that such a contraet is not among the ordinary powers of a railroad 
company, and is not to be presumed from the usual grant of powers in a rail- 
road charter." Page 309, 118 U. S., 6 Sup. Ct. 1102, 30 L. Ed. 83. 

In that case a lease which an Illinois corporation was expressly 
authorized by the laws of Illinois to make was invalidated because 
an Indiana corporation was not authorized by the laws of Indiana to 
accept it. A pétition for rehearing was overruled, notwithstanding 
the Indiana corporation was authorized by the laws of Indiana to 
make such contraet "for the use of its road as to the board of direct- 
ors * * * might seem proper" (Penn. R. R. Co. et al. v. St. 
Louis, Alton, etc., R. R. Co. et al, 118 U. S. 630, 631, 7 Sup. Ct. 24, 
30 L. Ed. 284), and the law of the case was reaffirmed in St. L., 
Vandalia, etc., R. R. Co. v. Terre Haute & Indianapolis R. R. Co., 
145 U. S. 393, 402, 12 Sup. Ct. 953, 36 L. Ed. 748, and fully recog- 
nized by the Circuit Court of Appeals for the Seventh Circuit in 
Central Trust Co. v. Indiana, etc., R. R. Co., 98 Fed. 666, 39 C. C. 
A. 220. 

In Central Transp. Co. v. Pullman Pal. Car Co., supra, the Suprême 
Court, after an exhaustive review of the previous cases, said : 

"The clear resuit of thèse décisions may be summed up thus: The charter 
of a corporation, read in the light of any gênerai laws which are applicable, 
Is the measure of its powers. and the enumeration of those powers Implies 
the exclusion of ail others not fairly incidental. Ail contracts made by a 
corporation beyond the scope of those powers are unlawful and void, and no 
action can be maintained upon them in the courts, and this upon three distinct 
grounds: The obligation of every one contracting with a corporation to take 
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notice of the légal limlts of Its powers; thc interest of the stockholder not to 
be eubjected to rlsks ■whlch they bave never undertaken; and, abOTe ail, the 
Interest of the public that the corporation shall not transcend the powere 
conferred upon it by law. A corporation cannot, without the assent of the 
Législature, transfer its franchise to another corporation, and abnegate the 
performance of the duties to the publie imposed upon It by its charter as the 
considération for the grànt of its franchise. Nelther the grant of a franchise 
to transport passengers nor a gênerai authorlty to sell and dispose of property 
empowers the grantee, while it continues to exist as a corporation, to sell or 
to lease Its entire property and franchise to another corporation. Thèse prin- 
clples apply equally to companles Incorporated by spécial charter from the 
Législature and to those formed by articles of association under the gênerai 
lawe." Pages 48, 49, 139 U. S., page 485. 11 Sup. Ct, 35 L. Ed. 53. 

See, also, Railway Companies v. Keokuk Bridge Co., 131 U. S. 371, 
384, 9 Sup. Ct. 770, 33 L. Ed. 157; McCormick v. Market Nat. Bank, 
165 U. S. 549, 17 Sup. Ct. 433, 41 L. Ed. 817; California Bank v. 
Kennedy, 167 U. S. 368, 17 Sup. Ct. 831, 42 L. Ed. 198. 

As was said in Board v. Laf ayette, etc., R, R. Co., 50 Ind. 85,- 109 : 

"It [a quasi public corporation] Is bound by reciprocal obligations to the 
Btate, and owes reciprocal duties to the public. It must not make contracta 
beyond its chartered powers, or perform acts injurions to the public, or pur- 
sue a course In contravention of public policy. It is created, sustalned, and 
protected by the law, and wields powers with whlch private enterprise cannot 
compete. It must therefore obey the law, keep wlthln its powers, and pursue 
in its gênerai course the end and design of its création." 

In Muncie Natural Gas Co. v. City of Muncie, 66 N. E. 436, the 
Suprême Court of Indiana said : 

"Without attempting to cover the whole ground, It may be said that, if a 
contract is of such a character that, had the corporation at once proceeded 
to exécute it, its act would hâve been contrary to public policy, or expressly 
or Impliedly prohibited by statute, or would In any degree disable the corpora- 
tion from the performance of its statutory duties, the undertaking cannot be 
enforced by elther party." 

It was insisted by counsel for complainant on the argument that 
the power to sell was conferred by section 8 of the act under whicl-, 
the téléphone exchange was organized. That section is as foUows : 

"Any téléphone company organized under this act eball hâve power to lease, 
or attach to other téléphone Unes or excbanges by leaae or purchase." Burns' 
Kev. St. 1901, i 5524. 

But it is évident that the power to "lease" other téléphone Unes 
or exchanges and the power to "attach to other téléphone Unes or 
exchanges by lease or purchase" does not include the power to sell 
ail its property and franchises to another corporation; nor can the 
power to sell be necessarily implied from the grant of either of thèse 
expressed powers. 

The only other section of the act that lends any color of support 
to complainant's contention is section 7 (Burns' Rev. St. 1901, § 5523), 
which contains this grant of power: 

"Such Company • • • ghall havc power to acquire by purchase or 
otherwise, and hold and convey, such real and personal estate as may be 
proper for the purpose of erectlng or maintaining its Unes of téléphone and 
the appllances and buildings requisite for its business." 

127 F.— 13 
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The power hère granted to "convey" real and personal estate is 
expressly limited by the words, "as may be proper for the purpose 
of erecting or maintairiing its lines of téléphone and the appliances 
and buildings requisite for its business." This section not only does 
not authorize the stripping of the corporation of ail of its property 
and franchises, so that it will be disabled to continue its business as a 
téléphone corporation, but clearly restricts the power to the making 
of such conveyances as may be proper for the purpose of carrying 
on its business. The whole purpose of the statute is to authorize the 
corporation to carry on its business ; not to go out of business. 

In the case of Central Transportation Co. v. Pullman Pal. Car Co., 
139 U. S. 24, II Sup. Ct. 478, 35 L. Ed. 55, already cited, it appears 
that the plaintiff there was organized by filing its certificate under the 
gênerai îaws of Pennsylvania, which authorized the organization of 
companies for the purpose of carrying on the manufacture of certain 
articles within the state for a term not exceeding 20 years, and pro- 
vided that every corporation so formed might by its corporate name 
purchase, hold, and convey real or personal property "necessary or 
convenient to enable said company to carry on the business or opéra-, 
tions named in such certificate." Page 25, 139 U. S., page 479, 11 
Sup. Ct., 35 L. Ed. 55. It further appeared that: 

"By a spécial act of the Législature of Pennsylvania of February 9, 1870, 
c. 94, entitled 'An act to extend the charter of the Central Transportation 
Company, to empower them to lease their property and increase their capital 
stock,' the plaintiff" s charter was extended for ninety-nîne years from its ex- 
piration; and 'said company are hereby empowered to enter into contracta 
with corporations of this or any other state for the leasing or hiring or trans- 
fer to them, or any of them, of their railway cars and other personal prop- 
erty,' as weli as 'to increase their présent capital stock two hundred thousand 
dollars.' " Page 26, 139 U. S., page 479, 11 Sup. Ct., 35 L. Ed. 55. 

Thus it will be seen that in that case the spécial act of the Légis- 
lature of Pennsylvania granted broader powers than those granted 
by section 8 of the act in question, and that the original act under 
which the plaintiff in that case was organized contained provisions 
authorizing the corporation to convey real or personal property in 
almost the identical language and for the same purposes as section 7 
of the act now under considération. Yet both were insufficient to 
authorize the contract in that case, and it was held to be ultra vires, 
and contrary to public policy, and therefore "wholly void." 

The Evansville Téléphone Exchange was authorized and empow- 
ered to establish and maintain its téléphone System, not to sell it; to 
accomplish the object of its incorporation, not to defeat it; to acquire 
the means to enable it to perform its duties to the public as a cor- 
poration, not to disable itself from performing those duties. The 
attempted sale of ail of its property and franchises was ultra vires, 
and contrary to pubHc policy, and therefore nuU and void. 

The act of transfer being nuU and void, it was and is incapable of 
ratification. In Central Transp. Co. v. Pullman Co., supra, it is said : 

"A contract of a corporation which is ultra vires in the proper sensé — ^that 
Is to say, outslde the object of its création as defined by the law of its or- 
ganization, and therefore beyond the powers conferred upon it by the Legisla- 
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tnre— is not voldable only, but wholly vold, and of no légal effiect The ob- 
jection to the contract Is not merely that ttie corporatLon ought not to bave 
made it, but that it could not make It. The contract cannot be ratlfled by 
elther party, because It couM not hâve been authorlzed by elther. No per- 
formance on either side can give the uniawfui contract any validlty, or be 
the foundation of any rlght of action upon it." 

The acts of the city in consenting to the transfer, or in treating 
and deahng with complainant thereafter, cannot afïect the question. 
New Albany Water Works v, Louisville. Banking Co., 122 Fed. 776, 
58 C. C. A. 576. No rights can be acquired through a transaction 
that is wholly void and of no légal efïect. 

Complainant, in its printed brief, states the issues as follows : 

"The clalna of the plaintiËC In tlie blll to continue its business in the city 
of Evansville Is rested upon the 1882 ordlnance, whlch It purchased, by as- 
slgnment, from the Evansville Téléphone Exchange in June, 1883. The dé- 
fense of the city In Its ansveer is rested upon two grounds: (1) That the 
plaintiffi did not acqulre under Its purchase the rights glven to the Evansville 
Téléphone Exchange under the ordlnance of 1882, because the Evansville Tél- 
éphone Exchange was a quasi public corporation, owlng duties to the public, 
and could not, therefore, divest itself of those duties by assigning ail of its 
property to another company. (2) That the plaintiffi bas abandoned Its rights 
under the 1882 ordlnance, and has accepted, In lieu thereof, the 1887 ordl- 
nance, whlch, having been repealed, leaves the plaintifC without any rights 
whatever In the city; and, actlng upon this theory, the councll of the city of 
Evansville, on August 18, 1902, adopted the ordlnance repealing the 1887 or- 
dlnance, and requiring the plalntlff to take down and remove ail of Its pôles 
and wires from the streets and alleys withln ninety days from its passage and 
publication." 

The conclusion reached on the first défense makes the considération 
of the second défense unnecessary. Complainant dénies that it aban- 
doned the ordlnance of 1882, and dénies that it accepted the ordlnance 
of 1887 in lieu of that of 1882. It claims no rights whatever under 
the ordlnance of 1887. 

In its bill complainant claims the right to maintain its pôles and wires 
upon the streets and alleys of the city by virtue of the act of Congress 
of July 24, 1866, c. 230, 14 Stat. 221, entitled "An act to aid in the con- 
struction of telegraph Unes and to secure to the government the use of 
the same for postal, military and other purposes," and its acceptance 
thereof, filed with the Postmaster General of the United States, on De- 
cember 30, 1897. Nothing was said upon the argument and nothing 
is contained in complainant's briefs in support of this contention. The 
décision of the Suprême Court of the United States in the case of Rich- 
mond V. Southern Bell Téléphone & Telegraph Company, 174 U. S. 761, 
19 Sup. Ct. 778, 43 L. Ed. 1162, settles this question against the com- 
plainant. See, also, City of Toledo v. Western Union Tel. Co., 107 Fed. 
10, 46 C. C. A. III, 52 L. R. A. 730. 

I am therefore of the opinion that complainant has no rights under 
the assignment from the Evansville Téléphone Exchange of its per- 
mit to do business in the city of Evansville; that it has no rights 
under the ordinance of 1882 which it can ask this court to protect; 
that the attempted repeal of that ordinance does not interfère with 
any rights which complainant has in tl city, and that complainant 
cannot complain of its repeal; and that the act of Congress of July 
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24, 1866, above mentioned, gives complainant no right to maintain a 
téléphone System in the city. 

It follows that the bill must be dismissed for want of equity, and 
it is 80 ordered. 

On Pétition for a Rehearing. 
(January 22, 1904.) 

ANDERSON, District Judge. The complainant has filed a péti- 
tion for a rehearing of this cause, and in support thereof has filed a 
brief which warrants some attention. It is correctly stated in this 
brief that "the only pièce of property involved in this suit is the 
'easement' created under the 1882 ordinance," and assigned to com- 
plainant, and that "the sole property right in suit is this easement." 
The question now is, did the complainant, by the sale alleged and 
proved in this case, acquire a right in or title to the easement which 
it can assert in a court of justice? In their brief counsel for com- 
plainant treat the contract upon which they base complainant's title 
to the "easement" as ultra vires the Evansville Téléphone Exchange, 
and in that respect void. But this view is too narrow. The contract 
was void also because it was contrary to public policy. In Thomas 
V. Railroad Company, loi U. S. 71, 83, 25 L. Ed. 950, the court said: 

"There Is another princlple of equal importance and equally conclusive 
against the validlty of this contract, which, If not eoming exactly within 
the doctrine of ultra vires, as we hâve just discussed it, shows very clearly 
that the railroad Company was without the power to make such a contract. 
That principle Is that where a corporation lilîe a railroad company has 
granted to it by charter a franchise Intended in large measure to be exercised 
for the public good, the due performance of those functions being the con- 
sidération of the public grant, any contract which disabies the corporation 
f rom performing those functions which undertakes, without the consent of the 
state, to transfer to others the rights and powers conferred by the charter, 
and to relieve the grantees of the burden which it imposes, is a violation of 
the contract with the state, and is void as against public policy." 

In Central Transportation Company v. Pullman's Company, 139 
U. S. 24, II Sup. Ct. 478, 35 L. Ed. 55, it is said: 

"The necessary conclusion from thèse premises is that the contract sued on 
was unlawful and void, because it was beyond the powers conferred upon the 
plaintiff by the Législature, and because it involved an abandonment by the 
plaintifî of its duty to the public." 

In Pullman's Car Co. v. Transportation Co., 171 U. S. 138, 149, 
18 Sup. Ct. 808, 43 L. Ed. 108, the court said : 

"The so-called lease mentioned In this case has been already pronounced 
illégal and void by this court. 139 T7. S. 24 [11 Sup. Ct. 478, 35 L. Ed. 55]. 
The contract or lease was held to be unlawful and void because It was beyond 
the powers conferred upon the Central Company by the Législature, and be- 
cause It involved an abandonment by that company of its duty to the public." 

Complainant's counsel confuse the words "void" and "voidable." 
Such confusion has frequently occurred in statutes and décisions of 
courts, but in the cases cited in the original opinion herein the Su- 
prême Court of the United States used the word "void" in its strict 
and proper sensé; and in the case of Central Transportation Co. v. 
Pullman's Co., supra, in the paragraph quoted in the original opinion, 
the court held the contract in that case to be "not voidable only, but 
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wholly void, and of no légal effect." "Contracts to do acts that are 
illégal, criminal, or contrary to public policy * * * are absolutely 
void." Am. & Eng. Ency. of L,aw, vol. 28, p. 477. 
In Anderson v. Roberts, 18 Johns. 527, 9 Am. Dec. 235, it is said: 

"A thîng Is void whîcli is done agalnst law at the very time of dolng it, and 
vrhen no person is bound by the act; but a thing Is voidable wlilch Is done by 
a person who ought not to bave done It, but who nevertheless cannot avold 
It himself after It is done." 

In Thomas v. Railroad Co., supra, the court not only holds that 
the Company entering into the contract in that case had the right to 
repudiate the contract, but that "it was the duty of the Company to 
rescind or abandon it at the earliest moment." And this because the 
contract was against the law ; forbidden by public policy. 

I think the contract vifhich is the foundation of complainant's al- 
leged title is absolutely void. "Strictly speaking, 'void' means with- 
out légal efficacy; ineffectuai to bind parties or to convey or support 
a right." 28 Am. & Eng. Ency. of Lav/, 473. No right can be 
founded on an absolutely void act. "Whatever may be avoided, may, 
in good sensé, to this purpose, be called void; and this use of the 
word 'void' is not uncommon in the language of statutes and of courts. 
But in regard to the conséquences to third persons the distinction is 
highly important, because nothing can be founded on what is abso- 
lutely void, whereas from those vi^hich are only voidable fair titles 
may flow." Somes v. Brewer, 2 Pick. (Mass.) 184, 13 Am. Dec. 406. 
Complainant is in this position : It claims title by virtue of a contract 
which is absolutely void because in violation of positive law, and it 
asks this court to recognize and protect a title thus acquired. "No 
court of justice can, in its nature, be made the handmaid of iniquity." 
U. S. Bank v. Owens, 2 Pet. 538, 7 L. Ed. 508. Lord Mansfxeld, in 
Holman v. Johnson, Cowp. 341, stated the ground on which courts 
proceed in such cases as follows: 

"Tbe principle of public policy is tbls: 'Ex dolo malo non oritur actlo.' 
No court will lend its aid to a man who founds bis cause of action upon an 
immoral or an illégal act. If, from the plaintlff's own stating or otherwise, 
the cause of action appear to arlse ex turpi causa, or the transgression of a 
positive law of this country, then tbe court says be bas no right to be as- 
sisted. It Is upon that ground the court goes. not for the sake of the de- 
fendant, but because they will not lend their aid to sucb a plaintifl." 

In Gibbs v. Baltimore Ôas Co., 130 U. S. 396, 410, 9 Sup. Ct, 553, 
32 L. Ed. 979, the court quotes from Bishop on Contracts: 

"The law cannot recognize as valid any undertaking to do what (unda- 
mental doctrine or légal rule dlrectly forblds. Nor can it give efflect to any 
agreement tbe making wbereof was an act vlolating law." 

In PuUman's Car Co. v. Transportation Co., 171 U. S. 138, 151, 
18 Sup. Ct. 808, 43 L. Ed. 108, after citing with approval the case 
of Holman v. Johnson, i Cowp. 341, and many other cases, the court 
said: 

"They are substantially unanlmous In expressing the view that In no way 
and through no cbannels, dlrectly or indlrectly, will the courts allow an action 
to be malntained for the recovery of property delivered under an illégal con- 
tract, where, in order to maintain such recovery, it is necessary to bave re- 
eourse to that contract. The right of recovery must rest upon a dlsaffirmance 
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of the contract, and It is permitted only because of the désire of the courts 
to do Justice as far as possible to the party who bas made payment or de- 
livered property under a void agreement, and wbieh in justice he ougbt to 
recover. But courts wlU not, in such endeavor, permit auy recovery whicb 
will weaken tbe rule founded upon the principles of public policy already no- 
tieed." 

Hovv can complainant claim the protection of this court for its al- 
leged title to this easement without having recourse to the contract 
by which it claims to hâve acquired that title? To grant the rehef 
sought by complainant is to both recognize and enforce a contract 
which the law déclares to be absolutely void ; void because of want of 
power to make it, and void because contrary to public policy. 

It is insisted that the city of Evansville occupies the position of a 
third person or stranger to this contract, and therefore it cannot raise 
the question as to its vaHdity. As the authorities cited above show, 
if this contractas absolutely void, it is void as to everybody, and is a 
nullity whenever or wherever it is set up. The right asserted hère 
by complainant is the right to use the streets, alleys, and public places 
of the city. The régulation and control of this use is by law vested 
in the city. The complainant is asserting the right to this use against 
the city, which now bas control of the right, unless it bas granted 
it to a corporation which bas legally assigned it to complainant. It 
would be strange, indeed, if in such case the city could not question 
the validity of such assignment. 

But it is the duty of courts to refuse récognition to an illégal con- 
tract whenever and however its illègality appears. A court is, in the 
due administration of justice, bound to refuse its aid to enforce an 
illégal contract, even if its invalidity be not pleaded. Oscanyan v. 
Arms Co., 103 U. S. 261, 26 L. Ed. 539. A party to the contract 
cannot waive its invalidity. In Hall v. Coppell, 7 Wall. 542, 559, 19 
L. Ed. 244, Mr. Justice Swayne, speaking for the court, said: 

"The instruction given to the jury that, if the contract was illégal, the il- 
lègality had been ■vvaived by the reconventional demand of the défendants, 
was founded upon a misconception of the law. In such cases there can be 
no waiver. The défense is allowed, not for the sake of the défendant, but 
of the law itself. The principle is indispensable to the purity of its admin- 
istration. It will not enforce what it bas forbidden and denounced. The 
maxiui, 'Ex dolo malo :ion oritur actio,' is limited by no sucli qualification. 
The proposition to the contrary strikes us as hardly worthy of serious réfuta- 
tion. Whenever the illegality appears, whether the évidence cornes from one 
side or the other, the disclosure is fatal to the case. No consent of the de- 
fendant can neutralize its efCect. A stipulation in the most solemn form to 
waive the objection would be tainted with tbe vice of tbe original contract, 
and void for the same reasons. Wherever the contamination reaches, it de- 
stroys. The principle to be extracted from ail tbe cases is tbat the law will 
not lend its support to a c)aim founded upon its violation." 

In order to establish its claim to the right sought to be protected 
in this case, complainant alleged, and it was necessary for it to prove, 
the contract out of which its alleged right springs. In this way, and 
in this way alone, can it establish the right alleged in the bill. In 
McMullenV. Hoffman, 174 U. S. 639, 654, 19 Sup. Ct. 839, 43 L. Ed. 
II 17, the Suprême Court said: 

"The authorities, from the eai'liest time to the présent, unanimously hold 
that no court will lend its assistance in any way towards carrying out tbe 
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terms of an illégal contract In case any action Is brought in which It Is 
necessary to prove the illégal contract In order to maintain the action, courts 
will not enforce it, nor will tbey enforce any alleged rigbtB directly springing 
from sucb contract." 

The pétition to rehear is overruled. 



MOEENCI OOPPBR CO. v. FBBEK, Atty. Gen. 
(Circuit Court, S. D. West Virginia. November 30, 1903.) 

1. Statdtes—Constitutïonai/Itt— State Décisions— Epfbct. 

A décision of tbe highest court of a state sustaining tbe constltu- 
tionallty of a state statute, while binding on tbe fédéral courts so far as 
it affects tbe valldlty of the statute under tbe state Constitution, is not 
binding on the question wbether the statute is In violation of the fédéral 
Constitution. 

2. CoKPORATJONs— Taxation— Statutbs—Eni'okcembnt—Ie'junction—Tendee 

OF Valid Tax. 

Where a bill to restrain an attomey gênerai from proceeding to pro- 
cure the forfelture of a corporatton's charter for nonpayment of a license 
tax under â state statute increaslng sucb tax contained no allégation that 
the original tax imposed was invalid, tbe payment or tender of tbe tax 
so origlnally imposed was a prerequisite to the corporation' s right to 
relief. 

8. FEDERAI, Courts— S01TS against State Offioers. 

Const. U. S. Amend. art. 11, provides that tbe judicial power of the 
United States sball not be construed to extend to any suit at lavs' or 
equlty commenced or prosecuted against one of the United States by citi- 
zens of another state, or by citizens or subjects of any foreign state; and 
Const. W. Va. art. 6, § 35, déclares that the state of West Virginia shall 
never be made défendant in any court of law or equlty. Eélô, that a suit 
by a West Virginia corporation to restrain tbe Attorney General of that 
state from Institutlng a suit in tbe name of the state to forfeit the cor- 
poration's charter -was in effiect a suit against tbe state, and was not, 
tberefore, wlthln the jurisdictlon of the fédéral courts. 

4 Samb— Officers—Intbbest. 

Under Acts W. Va. 1901, p. 116, c. 35, § 38, providing that in a suit 
against a corporation by the Attorney General for tbe forfelture of a cor- 
poration's charter for nonpayment of license taxes, a fee of $25.00 is to 
be taxed to tbe Attomey General in case tbe proceeding is stopped by the 
corporatlon's paying the tax or penalty, but that in no case sball sucb 
fee be paid by the state, the Attorney General is not personally interested 
in sucb proceeding by reason of sucb fee so as to render a proceeding by 
him on behalf of tbe state for the forfelture of tbe corporatlon's fran- 
chise, a proceeding by the Attorney General and not a proceeding by the 
state. 

This is a suit in equity, brought by the complainant, a corporation 
chartered under the laws of West Virginia, to restrain and inhibit the 
défendant, in his officiai capacity as Attorney General of the state of 
West Virginia, from proceeding to institute an action in the state 

1 1. State laws as rules of décision In fédéral courts, see notes to GriflBln 
V. OVerman Wbeel Co., 9 C. C. A. 548; Wilson v. Perrin, 11 0. O. A. 71; Hill 
V. Hite, 29 C. 0. A. 553. 

1[ S. Fédéral jurisdictlon in suits against state, see note to Tindall v. Wes- 
ley, 13 0. 0. A, 165. 
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courts for the forfaiture of the charter of the complainant for its fail- 
ure to pay the license tax imposed on it by chapter 35, p. 93, Laws 1901. 

It appears from the bill tbat the Morenci Copper Company is a joint-stock 
Company, incorporated May 29, 1899, under the laws of West Virginia, and 
having its principal place of business or chief worlis outside the said state 
of West Virginia. Its authorized capital was $1,000,000. At the time of its 
incorporation the franchise or license taxes of corporations were governed by 
Code W. Va. 1899, c, 32, § 86, which provided that corporations having their 
principal place of business or chief works within the state should pay a 
license tax of $10 per annum, and those having such principal place of busi- 
ness without the limits of the state should pay an annual license tax of $50. 
Further provisions of law made the nonpayment of such license taxes for a 
certain length of time a cause for forfeiture of the charter of such defaulting 
coi-poration. Code W. Va. 1899, c. 32, § 88. On February 18, 1901, the Légis- 
lature of West Virginia passed an act amending certain of the législation ap- 
plicable to corporations and entitled "An act to provide additional revenue 
for the state by increasing the license taxes on corporations and joint-stock 
eompanies" (Acts 1901, p. 93, c. 35). This act made many and varions changes 
in the laws relating to corporations, but, in so far as this case Is concerned, 
the important features of the act consisted in the amendment of sections 
8G-92 of chapter 32 of the Code of West Virginia of 1899. Thèse changes, 
important in the considération of this case, consisted, in effect, of the foUow- 
ing modiflca tiens of existing law: (1) Providing that hereafter the amount 
of license tax of corporations shall be based upon the authorized capital, 
instead of being a flxed and arbitary sum. (2) Providing process of law for 
the recovery by the state of unpaid license taxes. (3) Providing more spécifie 
methods for the forfeiture of the charters of corporations for failure to pay 
their license taxes, and the judicial détermination of such forfeiture in a suit 
or proceeding to be instituted by the Attorney General "in the name of the 
state of West Virginia." Chapter 32, § 90, as amended by Act Feb. 18, 1901, 
p. 93, c. 35. It is now contended in the bill that this législation is in viola- 
tion of the fédéral constitution In the following particulars: (1) That the 
said enactment impairs the obligation of the contract evidenced by com- 
plainant's charter; (2) that the act dénies to complainant the equal protection 
of the laws. 

Cleon Moore, Geo. A. McGlone, Edmund R. Dodge, and Charles 
J. Faulkner, for plaintiff. 

Romeo H. Freer, Atty. Gen., in pro. per. 

KEIyLER, District Judge (after making the foregoing statement). 
In order that we may hâve clearly before us the claims of complain- 
ant, let us look at the material conditions as they existed when com- 
plainant received its charter, and as they exist under the présent législa- 
tion. First, then, we hâve, in the Constitution of West Virginia, the 
following provisions : Article 10, § i : "Taxation shall be equal and 
uniform throughout the state, and ail property, both real and Personal, 
shall be taxed in proportion to its value, to be ascertained by law. No 
one species of property from which a tax may be collected, shall be 
taxed higher than any other species of property of equal value; but 
property used for educational, literary, scientific, religious or charitable 
purposes ; ail cemeteries and public property may, by law, be exempted 
from taxation. The Législature shall bave power to tax by uniform 
and equal laws, ail privilèges and franchises of persons and corpora- 
tions." Article 11, § i : "The Législature shall provide for the organ- 
ization of ail corporations hereafter to be created, by gênerai laws uni- 
form as to the class to which they relate; but no corporation shall be 
created by spécial law." At the time complainant received its charter, 
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corporations having theîr chief works within the state were required to 
pay an annual license tax of $io, while those having their chief works 
•without the state (to which class complainant belonged) were required 
to pay an annual license tax of $50. We thus see that even at this time 
a distinction was made between the two classes of domestic corpora- 
tions known in the act of 190 1 as "résident" and "nonresident" corpora- 
tions, but each class paid an arbitrary license tax, regardless of its cap- 
ital, volume of business, or any other question ; large and small corpo- 
rations being required to pay the same license tax. 

Coming now to the présent législation, we find that, while now, as 
formerly, a distinction is made between the license tax to be paid by 
"résident" and "nonresident" corporations, a further classification is 
made in each class, based upon the amount of the capital authorized by 
the charter, and this further classification afïects as well "résident" as 
"nonresident" domestic corporations. The act has had the efïect of 
increasing the license tax upon ail "résident" domestic corporations 
except those having a capital of $10,000 or less, and has had the efïect 
of reducing the license tax upon ail "nonresident" domestic corporations 
having a capital of $25,000 or less from $50 to $20. It has left the 
license tax upon such corporations having a capital of more than 
$25,000, and not more than $100,000, as it was under the former act, 
and has increased, by a graduated scale, in accordance with the capital, 
the license tax on corporations of this class having a capital of more 
than $100,000. It is claimed in the bill that this législation violâtes the 
Constitution of the United States in a twofold way : First, as impair- 
ing the obligation evidenced by the charter of incorporation, into which, 
it is asserted, the law providing the amount of license tax to be assessed 
entered, thus violating article i, § 10, subsec. i, of the Constitution of 
the United States ; second, as denying to complainant the equal protec- 
tion of the laws, thus violating, it is claimed, the last clause of the first 
section of the fourteenth amendment to the Constitution of the United 
States. 

The case now comes before me upon demurrer to the bill, and counsel 
on both sides hâve submitted briefs setting forth their several conten- 
tions. At the outset I may say that the législation herein attacked has 
already received the construction of the Suprême Court of Appeals 
of the state of West Virginia in the case of Copper Co. v. Scherr, 
Auditor, 50 W. Va. 533, 40 S. E. 514, and in that case the court held, 
inter alia, as follows: 

"Sections 86 and 87 of chapter 35 of the Acts of the Législature of 1901 
[should be sections 35 and 36], classlfylng corporations chartered under the 
laws of this state, and designating those having their principal places of 
business or chief works outslde of the state as nonresident corporations, and 
imposing upon them a greater license tax than upon those having their prin- 
cipal place of business and chief works within the state, does not, in so clas- 
sifying them and discriminating, violate section 1 of article 10 of the Con- 
stitution of this state, nor clause 1 o( section 10 of article 1 of the Constitu- 
tion of the United States, nor the fourteenth amendment to the Constitution 
of the United States, and is therefore valid, and the charge of such greater 
tax upon such nonresident corporations légal." 

So far as this interprétation affects the question of the constitu- 
tîonality of this législation under the Constitution of the state of West 
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Virginia, it îs conclusive ; but, while it is entitled to great respect and 
weight in the considération of this court in relation to the fédéral ques- 
tions alleged to arise under the bill herein, it is not conclusive as to 
them, and the court is under the necessity of considering the points 
raised by the demurrer to the bill independently. 

As was said by the Suprême Court of the United States in the case 
Ex parte Tyler, 149 U. S. 187, 13 Sup. Ct. 791, 37 L. Ed. 697: 

"The courts of the United States hâve always recognized the importance of 
leaving the powers of the state in respect tp taxation unimpaired. Where 
the questions involved arise under the state Constitution and laws, the déci- 
sions of the highest tribunal are accepted as controlling. Where the Consti- 
tution and laws of the United States are drawn in question, the courts of the 
United States must détermine the controversy for themselves." 

The points raised by the defendant's demurrer are as follows: 
First. The bill fails to state a case which entitles the plaintiff to the 
relief sought. Second. This court has no jurisdiction of the bill. 
Third. The act of the Législature in question is not in violation of any 
provision of the Constitution of the United States. 

The bill in this case is designed to enjoin the défendant, as attorney 
gênerai, from instituting any suit or proceeding in the name of the 
state of West Virginia for the forfeiture, by judicial détermination, 
of complainant's charter. It appears by the bill that no license tax 
whatever has been paid by the complainant for the years 1901 and 
1902, and it is contended that, until such tax as is due, or the court can 
clearly see ought to be paid, lias in fact been paid or tendered without 
demanding a receipt in full, a court of equity will not grant an in- 
junction to prevent the collection of taxes, and by a parity of reason- 
ing will not interfère to prevent a decree of forfeiture. The sole 
allégation made by complainant is the illegality of the increase in its 
license tax made by the act of 1901, and with this is coupled the ad- 
mission that no part of the tax assessed under that act has been paid 
or tendered. I am inclined to think that the payment (or at least the 
tender to the proper officer, and his refusai) of the amount of tax 
admitted to be due is a prerequisite to the right to an injunction to 
restrain judicial proceedings looking to a forfeiture of the charter for 
nonpayment of the tax assessed, and that such payment or tender and 
refusai must be alleged in the bill. State Railroad Tax Cases, 92 
U. S. 575, 23 L. Ed. 663; Copper Company v. Scherr, 50 W. Va. 
533) 40 S. E. 514. However, I do not care to rest this décision upon 
this point alone, as in such case the complainant might be induced 
by such a ruling to pay or tender the tax admitted by it to be due, 
and then again bring a suit for the purpose of enjoining the Attorney 
General from proceeding with his suit. 

The second point raised by the demurrer is that this court has no 
jurisdiction of the case, because it is, in effect, a suit against the state 
of West Virginia, and therefore in violation of section 35, art. 6, 
of the Constitution of the state of West Virginia, which provides: 
"The state of'West Virginia shall never be made défendant in any 
court of law or equity." Article 11 of the amendments to the Con- 
stitution of the United States provides that : "The judicial power of 
the United States shall not be construed to extend to any suit in law or 
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equity, commenced or prosecuted against one of the United States by 
citizens of another state, or by citizens or subjects of any foreign state." 
This amendment was added to the Constitution as qualifying the juris- 
diction conferred by section 2 of article 3 of the Constitution, but it 
is equally true that no suit can be brought in the United States courts 
against a sovereign state by one of its own citizens without its consent. 
Fitts V. McGhee, 172 U. S. 524, 19 Sup. Ct. 272, 43 L. Ed. 539, 540, 
where the court says : 

"Is tbis a suit against the state of Alabama? It Is true tbat the eleventh 
amendment of the Constitution of the United States does not, in terms, dé- 
clare that the judlclal power of the United States shall not extend to suits 
against a state hy citizens of such state. But it bas been adjudged by thls 
court upon full considération that a suit against a state by one of its own 
citizens, the state not having consented to be sued, was unknown to and for- 
bidden by the law, as much so as suits against a state by citizens of another 
state of the Union, or by citizens or subjects of forei?n states. Hans v. 
Louisiana, 134 U. S. 1, 10, 15, 10 Sup. Ct. 504, 33 L. Ed. 842, 845, 847; North 
Carolina t. Temple, 134 V. S. 22, 10 Sup. Ct. 509, 33 L. Ed. 849. It is there- 
fore an îmmaterial circumstance in the présent case that the plaintiffs do not 
appear to be citizens of another state than Alabama, and may be citizens of 
that state." 

If, therefore, this suit is, in effect, a suit against the state of West 
Virginia, the point made on demurrer is well taken, and the suit must 
be dismissed. 

In Osborn v. Bank of U. S., 9 Wheat. 738, 857, 6 L. Ed. 204, 232, 
Chief Justice Marshall, delivering the opinion of the court, said : 

"It may, we thlnk, be laid down as a rule which admit» of no exception 
that in ail cases where jurisdiction dépends on the party it is the party named 
in the record. Oonsequently the eleventh amendment, which restrains the 
jurisdiction granted by the Constitution over suits against states, is, of neces- 
sity, IJmited to those suits in which a state Is a party to the record. The 
amendment has its full effect If the Constitution be construed as it would 
hâve been construed had the jurisdiction of the court never beeu extended 
to suits brought against a state by citizens of another state or by aliens." 

But, as pointed out by Mr. Justice Matthews in Ex parte Ayers, 123 
U. S. 443, 8 Sup. Ct. 164, 31 L. Ed. p. 223, what was said by the chief 
justice in the case just referred to must be taken in connection with its 
immédiate context, wherein he adds (page 858, 9 Wheat., 6 L. Ed. 
232) : 

"The state not belng a party on the record, and the court having jurisdic- 
tion over those who are parties on the record, the true question is not one of 
jurisdiction, but whether, in the exercise of its jurisdiction, the court ought 
to make a decree against the défendants— whether they are to be conSldered 
as having a real Interest, or as being only nominal parties." 

"This," says Mr. Justice Matthews in the Ayers Case, "conveys the 
intimation that where the défendants, who are sued as ofTicers of the 
state, hâve not a real, but merely a nominal, interest in the controversy, 
the state appearing to be the real défendant, and therefore an indis- 
pensable party, if the jurisdiction does not fail for want of power over 
the parties it does fail, as to the nominal défendants, for want of a 
suitable subject-matter." 

And in a later case — The Governor of Georgia, Claimant, Appellant, 
V. Juan Madraz, i Pet. iio, 7 L,. Ed. 73, 79— Chief Justice Mar- 
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shall, after referring to the ruie laid down in Osborn v. Bank of U. S., 
supra, said: 

"The clalm upon the Governor is as a governor. He Is sued, not by hls 
uame, but by his title. The demand made upon him is not made personally, 
but offlcially. The decree Is pronounced, not against the person, but the 
oflScer, and appeared to hâve been pronounced against the successor of the 
original défendant, as the appeal bond was executed by a différent governor 
from him who filed the information. In such a case, where the ehief magis- 
trate of a state is sued, not by his name, but by his style of office, and the 
claim made upon him Is entirely in his officiai character, we think the state 
itself may be considered as a party on tbe record." 

In Hagood v. Southern, 117 U. S. 52, 6 Sup. Ct, 608, 29 1,. Ed. 805, 
the nominal défendants were the Treasurer of the State of South 
Carolina, its Comptroller General, and the treasurers of its various 
counties, and their successors in office. The object of the bills was to 
obtain the rédemption of certain scrip of which complainants were 
holders, in accordance with the terms of a statute in pursuance of 
which it had been issued, by the levy, collection, and appropriation of 
a spécial tax pledged to that purpose, as they claimed, by an irrepeal- 
able law, constituting a contract protected from violation by the Consti- 
tution of the United States. The decrees of the Circuit Court grant- 
ing the relief prayed for were reversed and the bills dismissed on the 
ground that the suits, though nominally against the state officers, were 
really against the state itself. 

In Ex parte Ayers, 123 U. S. 443, 8 Sup, Ct. 164, 31 L,. Ed. 223, a 
pétition was filed in the Suprême Court for a writ of habeas corpus 
discharging petitioner from the custody of the marshal of the Eastern 
District of Virginia. A suit had been brought in the Circuit Court 
of that district in the name of Cooper et al. v. Marye et al., the object 
of which was to restrain certain officers of the state of Virginia from 
instituting suits for the collection of taxes under the provisions of a 
certain act passed May 12, 1887, and the Circuit Court issued its 
restraining order, notwithstanding which Ayers, who was attorney 
gênerai, proceeded to institute a suit against the Baltimore & Ohio 
Railroad Company. For doing so he was attached for contempt, and, 
upon answer, adjudged guilty of the contempt, and fiined $500 for his 
contempt, and committed to the custody of the marshal of the court 
until the fine was paid, and until he should purge himself of his con- 
tempt by dismissing the said suit. The pétition for writ of habeas 
corpus was granted, and the petitioner discharged, and the court held : 

"A suit by aliens, the object of which is to enjoin the Attorney General and 
the commonwealth's attorneys of the several counties, cities, and towns of 
Virginia from bringing any suit in the name of the commonwealth to enforce 
the collection of taxes for tbe payment of which coupons origlnally attached 
to her bonds had been tendered, is a suit which the Circuit Court of the 
United States has no jurisdietlon to entertaln. Such suit is in law and fact 
a suit by subjects of a forelgn state against the state of Virginia, and within 
the prohibition of the eleventh amendment to the Constitution. 

"(2) The orders, in such suit, of the circuit court, forbidding the officers of 
the commonwealth chargea with the supervision and managei/ent of légal 
proceedings in her behalf to bring such suits in her name, and tue orders of 
such court adjudging them in contempt for bringing such suits were void, 
and their imprisonment under such orders, is without authority of law. 
* • •" 
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"(4) Whetlier a suit is wlthin tlie prohibition of the eleventh amendment Is 
iiot always determlned by référence to the nommai parties on the record, but 
by a considération of the nature of the case. 

"(5) For a breach of its contraCt.by the state there Is no remedy by a suit 
against the state Itself ; and a bill the object of which is by Injunction indi- 
rectly to compel the spécifie performance of the contract, by forbldding ail 
thoee acts and doings which constltute breaches of the contract, is a suit 
against the state. 

"(6) In such a case, though the state be not nominally a party on the 
record, if the défendants are its oflficers and agents, through whom alone It 
can act In doing and refuslng to do the things which constltute a breach of 
its contract, the suit Is still in substance, though not In form, a suit against 
the state. 

"(7) Suits are justifiable against Indlvidual défendants, who, under color 
of the authority of unconstltutioual législation by the state, are guUty of 
Personal trespasses and wrongs; and against offlcers In their officiai capaclty, 
either to arrest or direct their officiai action by injunction or mandamus, 
where such sults are authorlzed by law, and the act to be done or omitted 
is purely mlnisterial." 

The opinion in the above case is very full and elaborate, and I hâve 
come to the conclusion that in almost every aspect the original suit 
in the Circuit Court was a counterpart of this. In that case, as in 
this, the suits to be brought by the state officiais who were sought to 
be restrained were required to be brought "in the name of the state," 
and this fact is adverted to in the opinion. 123 U. S. 443, 8 Sup. Ct. 
164, 31 L. Ed. 225, Mr. Justice Field, in his concurring opinion, re- 
marks (123 U. S. 443, 8 Sup. Ct. 164, 31 L. Ed. 230) : 

"The object of that suit [Cooper v. Marye] was to enjoln the Attorney 
General and the commonwealth's attorneys of the several counties, cities, 
and towns of Virginia from bringing any sults in the name of the common- 
wealth to enforce the collection of taxes, for the payment of which coupons 
origlnally attached to her bonds had been tendered. To enjoln the offlcers 
of the commonwealth chargea with the supervision and management of légal 
proceedings in her behalf from bringing sults In her name Is nothlng less 
tlian to enjoln the commonwealth, for only by her offlcers can such suits be 
Instituted and prosecuted. This seems to me an obvlous conclusion." 

See aiso Fitts v. McGhee, 19 Sup. Ct. 269, 172 U. S. 528, 43 L. Ed. 
541, where it is said, quoting from U. S. v. Lee, i Sup. Ct. 240, 106 
U. S. 196, 27 L. Ed. 171 : 

"To secure the manifest purposes of the constitutlonal exemption guar- 
antied by the eleventh amendment requires that It should be Interpreted, not 
literally and too narrowly, but falrly, and with such breadth and largeness 
as effectually to accomplish the substance of its purpose. In this spirit It 
must be held to cover, liot only suits brought against a state by name, but 
those aIso against Its offlcers, agents, and représentatives, where the state, 
though not named as such, is nevertheless the only real party against which 
alone in fact the relief Is asked, and against which the judgment or decree 
effectively opérâtes." 

Following what I conceive to be not only the binding décisions of 
the fédéral court of last resort, but the well-considered and expressed 
expositions of the limits of fédéral jurisdiction provided by the Con- 
stitution, I come to the conclusion that the Circuit Court has not juris- 
diction of this case. 

But it may be said, if the court holds that no remedy of this sort 
will lie in the Circuit Court of the United States to prevent this breach 
of a contract by the state of West Virginia by means of the machinery 
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of a law violative of the Constitution of the United States, how are the 
rights of corporations to be preserved ? The answer is that such al- 
leged unconstitutionality is matter of défense to any suit brought for 
the forfeiture of complainant's charter, and could be set up as an 
answer and défense to any bill brought for that purpose, and, if the 
highest court of the state ruled adversely to that contention, appeal 
would lie to the Suprême Court of the United States. Or the case can 
be removed to the Circuit Court of the United States if it présents a 
case arising under the Constitution or laws of the United States. 

Counsel in argument seek to distinguish this case from others where- 
in it was held that suits against officers of a state were in fact suits 
against the state by asserting that the suit threatened by the Attorney 
General, and which he is commanded by section 38 of chapter 35, p. 
116, of the Acts of West Virginia of 1901, to bring against the corpo- 
ration for the forfeiture of its charter, is one in which the Attorney 
General bas an interest to the extent of a fee of $25 to be taxed in the 
costs. I do not understand this to be the fact. As I read the stat- 
ute, it provides for a fee of $25 to the Attorney General in cases where 
such suit or proceeding is stopped by the corporation coming in and 
paying the tax or penalty ; and it is especially provided that in no case 
shall such fee be paid by the state. So that, if the suit goes on to for- 
feiture, the Attorney General gets no fee, unless, indeed, it can be 
collected in another suit which he is authorized to bring for the ap- 
pointment of a receiver, etc. See section 38, c. 35, p. 116, Acts W. 
Va. 1901. 

The question as to whether the législation referred to increasing 
the license taxes of corporations is violative of the Constitution of the 
United States, I do not think it necessary to décide at this time. 

My présent décision, if correct, will eiïectually dispose of this case, 
and, as the jurisdictional question necessarily arises first, and is con- 
clusive, I regard it as prématuré to now déclare what my views might 
be upon merits of the contention of plaintiff if the case were properly 
before me — a. contingency that might happen if a corporation défend- 
ant, sued under the West Virginia statute for a forfeiture of its 
charter, were to remove the case to this court. I therefore reserve the 
décision of that question until it shall arise in a case over which I shall 
hâve jurisdiction. 

An order may go dismissing the bill, with costs, for want of juris- 
diction. 



UNION COUNTT NAT. BANK OF LIBERTY, IND., v. OZAN LUMBBR CD. 

(Circuit Court, W. D. Arlîansas, Texarkana Division. January 2, 1904.) 

1. CoNSTiTUTiONAL Law— Denial op Equal Proïbctiok op Laws— Validity 
DP State Statute. 

Act Ark. April 23, 1891 (Sess. Acts 1891, p. 296), requlring ail nego- 
tiable instruments taken in payment (or any patented macUne or thing 
or any patent rlght to be on a printed form, stating the considération on 
Its face, and declaring ail such notes not showlng on their face for what 
they were given absolutely void, but which further provides that "this 
act shall not apply to merchants and dealers who seil patented things iu 
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the usual course of business," Is rold as In vlolatloB of tie provisions of 
the fourteenth ameadment to the fédéral Constitution tUat no state- shffll 
deny to any pérson withln Its jurisdlction the equal protection o£ the 

laws. 

At Law. On demurrer to answer. 

Morris M. Qjhn, for plaintifï. 

McRae & Tompkins and C. C. Hamby, for défendant, 

ROGERS, District Judge. PlaintifiE, the assignée of certain prom- 
issory notes, drawn in the usual form, sued the défendant, who is the 
maker of the notes. The défendant answered in two counts. Plain- 
tifif interposed a gênerai demurrer to the second count, which is as 
follows : 

"That said notes were given for a patented article, covered by letters pat- 
ent No. 621,043, granted March 14, 1889, and by letters patent No. 654,954, 
granted July 31, 1900, to George W. Decker, copies of whlch letters patent 
and of the spécifications and drawings of said patents, authentlcated by the 
seal and certiaed by the Comraissloaer of Patents, défendant bolds subject to 
inspection by the plalntiff, and subject to the orders of the court; that said 
notes were given for said machine patented as aforesald, and were not exe- 
cuted upon a printed form whlch showed upon its face that said notes were 
executed in considération of a patented machine, Implement, substance, or 
instrument, as required by section 493 of Sandel & HlH's Dlgest of the Stat- 
utes of Arkansas; and that the plalntlfts herein bave taken said notes well 
knowlng the same to be executed for such patented article, and therefore 
défendant dénies that the plalntiff is an innocent holder, and says that said 
notes are absolutely null and vold." 

This count is based on the act of the Législature of the state of 
Arkansas approved April 23, i8gi (Sand. & H. Dig. §§ 493-496, in- 
clusive). The act is as follows : 

"Section 1. That hereafter any vendor of any patented machine, implement, 
substance, or instrument of any kind, or character whatsoever, when the 
said vendor of the same effeets the sale of the same to any citizen of this 
state on a crédit, and takes any character of negotiable instrument, in pay- 
ment of the same, the said negotiable Instrument sball be executed upon a 
printed form, and show upon its face that it was executed in considération 
of a patented machine, implement, substance or Instrument, as the. case may 
be, and no person shall be considered an innocent bolder of the same, though 
he may bave given value for the same before maturity, and the maker thereof 
may mabe défense to the collection of the same in the hands of any holder 
of said negotiable instrument, and aU such notes not showlng on their face 
for what they were glven shall be absolutely vold. 

"Sec. 2. That the t'oregolpg section shall also apply to vendors of patent 
rights, and famlly rights to use any patented thing of any character whatever. 

"Sec. 3. That any vendor of any patented thlng of any character, or any 
vendor of any patented right or family rlght to use any patented thing of^any 
character whatsoever, who shall violate the provisions of section one of this 
act, shall upon conviction be punlsbed by a fine of not more than three hun- 
dred dollars. 

"Sec. 4. This act shall not apply to merehants and dealers who sell patented 
things in the usual course of business. 

"Sec. 5. This act sball take efïeet from and after its passage. 

"Approved Aprll 23, 1891." Sess. Àcts 1891, p. 296. 

If thié act is constitutional, the demurrer must be overruled; if un- 
constitutional it must be sustained. 

In Wyatt'v. Wallace, 67 Ark. 575, 55 S. W. 1x05, the Suprême Court 
of Arkansas had under considération the construction to be placed 
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upon thîs act in so far as it applied to thc sale of "patent-rîght tcrrl- 
tory in the state of Arkansas," and the act was upheld. In that case 
the note sued on was given for a one-third interest in a "patent- 
right territory." The court, speaking through Mr. Justice Hughes^ 
simply set out the statute at length as I hâve, supra, and then adds : 

"Thls act is plain and emphatlc. The note sued on In thls case was void 
for noncompliance with section 493 of the statute quoted above. The note 
could not be the basls of recovery In thls suit As an évidence of Indebted- 
ness, It was vold under section 493." 

It may be this statute is valid where the considération is an interest 
in a "patent-right territory," and yet invalid where the considération 
is for a machine protected by a. patent, as in the case at bar. The 
cases make a wide distinction on that point. See notes to Com- 
monwealth of Ky. v. Petty, 29 L. R. A. 786 et seq. ; Patterson v. 
Kentucky, 97 U. S. 501, 24 L. Ed. 1115; First Nat. Bank of Chat- 
tanooga v. Stockwell, 20 L. R. A. 605, and notes ; Mason v. McLeod, 
41 L. R. A, 548, and notes ; Castle v. Hutchinson (C. C.) 25 Fed. 394 ; 
Reeves v. Corning (C. C.) 51 Fed. 774. At page 506, 97 U. S., 24 L. 
Ed. II 15 (Patterson v. Kentucky), the distinction referred to above is 
clearly recognized. I need not stop to multiply, review, or distinguish 
the cases on that point. If the only question involved was the con- 
stitutionality of the first section of the act of April 23, 1891, I should 
feel incHned to uphold the statute in this case where the considér- 
ation of the note is for a patented machine, and not for an interest 
in a patent right, or patent-right territory. See the cases cited supra. 
But the third section of the act maltes it a criminal offense to vio- 
late the first section, and the fourth section of the act excepts from 
the provisions of the act "merchants and dealers who sell patented 
things in the usual course of business." Section i of article 14 of 
the Constitution of the United States provides that "no state shall 
make or enforce any law which shall abridge the privilèges or immuni- 
ties of citizens of the United States; nor shall any state deprive any 
person of life, liberty or property without due process of law; nor 
deny to any person within its jurisdiction the equal protection of the 
laws." It will be observed that the provisions of section 4 of the act, 
which excepts from the opération of the act "merchants and dealers 
who sell patented things in the usual course of business," does not ex- 
cept from the opération of the act merchants and dealers who sell pat- 
ent rights or patent-right territory. In other words, the exception is 
limited to patented things sold by merchants and dealers in the usual 
course of business; so that it may be that the case at bar is distin- 
guished from the case of Wyatt v. Wallacc, supra. It is, however, not 
necessary in this case to express any opinion as to the correctness of 
the décision in that case, or to criticise or distinguish it from the case 
at bar. Any opinion in référence to the questions involved in that case 
is distinctly reserved until the necessity arises for their considération. 
By the plain provisions of this act it is made to apply to ail persons 
except "merchants and dealers who sell patented things in the usual 
course of business." How shall this act be reconciled with the last 
paragraph of the fîrst section of the fourteenth article of the Constitu- 
tion of the United States, which forbids in terms any state to "deny to- 
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any person within îts jurisdiction the equal protection of the laws"? 
How can the state, acting within this provision of the Constitution, pro- 
tect by its laws "merchants and dealers who sell patented things in the 
usual course of business," and deny the same protection to other per- 
sons ; as, for instance, manufacturers of the same patented things who 
"sell them in the usual course of business" ? If a marchant or dealer 
had sold the article in the usual course of business, for which the notes' 
in question were given, and, having sued on them, could recover, 
notwithstanding the statute in question, must not the same right to 
recover be accorded ail other persons under like circumstances ? If 
the statute in question is a perfect défense for this défendant, must it 
not also be a perfect défense in ail similar cases, without référence to 
who the plaintifif may be, or what his business may be? If any citizen 
of this state has a right to set up a certain statutory défense, must not 
ail other citizens, without référence to their occupation, whether of 
this or any other state, hâve the same right? The décision of this case 
involves the answer to thèse questions. The principle is not a new 
one. It has arisen in many cases ; and sometimes they leave the Une 
between the police powers of the state and the powers of the United 
States, as found in their Constitution, but dinily drawn, and even in 
apparent conflict. Nevertheless, each case must be met, having due 
regard for the rights, duties, and powers of both governments. 

In Gulf, Colorado & Santa Fé Ry. v. Ellis, 165 U. S. 150, 17 Sup. 
Ct. 255, 41 L. Ed. 666, the state of Texas had enacted a statute provid- 
ing that: 

"Any person In this state having a valld bona flde clalm for peraonal serv- 
ices rendered or labor done, or for damages, or for overcbarges on frelght, 
or elaims for stock kllled or Injured by tbe train of any raiiway company, 
provided that sueh claim for stock killed or injured shall be presented to the 
agent of the company nearest to the point where such stock was killed or 
injured, against any raiiway corporation operating a railroad in thia state, 
and the amount of such claim does not exceed $50.00, may présent the same, 
verifled by his afiSdavit, for payment to such corporation by fillng it with any 
station agent of such corporation in any county where suit may be insti- 
tuted for the same, and if, at the expiration of thîrty days after such présen- 
tation, such claim has not been paid or satisfled, he may immediately instl- 
tute suit thereon in tbe proper court; and if he shall flnally establish his 
claim, and obtain judgment for the fuU amount thereof, as presented for 
payment to such corporation in sueh court, or any court to which the suit 
n3ay hâve been appealed, he shall be entitled to recover the amount of such 
claim and ail the costs of suit, and in addition thereto ail reasonable attor- 
ney's fées, provided he has an attorney employed in his case, not to exceed 
$10.00 to be assessed and awarded by the court or jury trying the issue. 
• • *" 

In that case it was held that the statute operated "to deprive the 
railroad companies of property without due process of law, and dénies 
to them the equal protection of the law, in that it singles them out 
of ail citizens and corporations, and requires them to pay, in certain 
cases, attorney' s fées to the parties successfuUy suing them, while it 
gives to them no like or corresponding benefit." Mr. Justice Brewer, 
delivering the opinion of the court in the case, collâtes a large num- 
ber of cases from various states, including Arkansas, to illustrate the 
conclusions reached by the court. He distinctly admits that it is not 
127 F.— 14 



210 12'7 FBDBBAL EBPOETEB. 

within the scope of the fourteenth àmendment to vvitlihold from states 
the power of classification, but affîrms that the classification must be 
based "upon some différence which bears a reasonable and just rela- 
tion to the act in respect to which the classification is proposed, and 
can never be made arbitrarily and without any such basis." What 
.can be more arbitrary than to say that merchants shall be exempt 
from the provisions of the first three sections of the act, but it shall 
be in full force and effect as to ail other persons? To îllustrate, a 
merchant may sell to A. B., for the use of his wife, a sewing ma- 
chine, in the usual and ordinary course of business, and the act does 
not apply as to him. But A. B. on the following day loses his wife, 
lias no use for the machine, and sells it to C. D., and the act appHes 
with full force as to him, and the note he takes for it is void in his 
hands ahd those of ail other persons if it does not conform to the act, 
and he is subject to indictment. Can any sort of logic or reasoning, 
however ingenious, justify such an arbitrary act of législation as that? 
In the careful examination of a wide range of cases, construing the 
législation of the différent states relating to class législation (of which, 
in récent years, there bas been no dearth, if not, indeed, a super- 
abundance), no statute bas been found more arbitrarily or fîagrant|y 
at variance with equality than this. It is, however, not without préc- 
èdent. Connolly v. Union Sewer Pipe Company, 184 U. S. 540, 22, 
Sup. Ct. 431, 46 L. Ed. 679, was a case of this nature. Connolly 
bought of the Union Sewer Pipe Company a lot of sewer pipe, for 
which he executed his notes. He did not pay the notes when they ma- 
tured, and the company sued him. Connolly interposed sevpral. dé- 
fenses. Among others he alleged that the company was, when the 
pipe was sold and afterwards, a member of a trust, illégal, among 
other reasons, because it was organized and operating in violation of 
an. Illinois statute relating to trusts and other illégal combinations in 
trade, which, by express provision, made the notes sued on void, both 
at law and in equity. This act of the state of Illinois will be found set 
out at length on pages 55^-555) 184 U. S., pages 436, 437, 22 Sup. 
Ct., 46 L. Ed. 679. The eighth and ninth sections' of the act are as 
follows: 

"Sec. 8. That any contract or agreement in violation of the provisions of 
this act shall be absolutely void, and not enforceable either in law or equity. 

"Sec. 9. The provisions of this act shall not apply to agricultural prodiicts 
or live stock while in the hands of the producer or raiser." 

Mr. Justice Harlan, in delivering the opinion of the court in that 
case, said: 

"That the arrangement or combination made between the Union Sewer Pipe 
Company and other companies, corporations, and firms created such a trust 
as the Illinois statute forbids is manifest from the évidence in the record. 
It is equally clear that, if the plaintiff was an Illinois corporation, its charter 
eould be forfeited, and an end put to its corporate existence by proceed- 
ings instituted by the Attoçney General of the state. Sections 1, 2, and 3. 
It Is also clear that, if the statute is not altogether invalld, the défendant 
could plead nonliability for the pipe purchased by them upon the ground that 
the plaintlff was, under the statute of Illinois, an illégal combination, ând the 
contracts which it made with the défendants were void. Sections 8, 10. 
The statute expressly authorizes such a défense." 
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Further on he says: 

"The question of constitutional law to whlcli we hâve referred cantiot be 
disposed of by saying tliat the statute in question may be referred to what 
are ealled the police powersof the state, vvhlch, as often stated by this court, 
were not included in the grants of power to the gênerai government, and 
therefore were reserved to the states when the Constitution was ordalned. 
But as the Constitution of the United States Is the suprême law of the land, 
anything in the Constitution or statutes of the states to the contrary not- 
withstandlng, a statute of a state, even when avowedly enacted in the exer- 
cise of Its police powers, must yield to that law. No right granted or secured 
bj- the Constitution of the United States can be Impalred or destroyed by a 
sfate enactment, whatever may be the source from whieh the power to pas» 
such enactment may hâve been derived. 'The nullity of any act inconsisteut 
with the Constitution is produced by the déclaration that the Constitution is 
the suprême law.' The state has undoubtedly the power, by appropriate lég- 
islation, to protect the public morals, the public health, and the public safe- 
ty; but if, by thelr necessary opération, its régulations looking to eltbcr of 
those ends amount to a déniai to persons within its jurisdiction of the equal 
protection of the laws, they must be deemed unconstitutlonal and void. Gib- 
bons V. Ogden, 9 Wheat, 1, 210, 6 U Ed.- 23; Sinnot v. Davenport, 22 How. 
227, 243, 16 h. Ed. 243; Missouri, Kansas & Texas Railway v. Haber, 169 
U. S. 613, 626, 18 Sup. Ct 488, 42 L. Ed. 878. What may be regarded as 
a déniai of the equal protection of the laws is a question not always 
easily determined, as the décisions of this court and of the hlghest courts 
of the states will show. It is sometimes difflcult to show that a state 
enactment, havlng its source in a power not controverted, infrlnges rights 
protected by the national Constitution. No rule can be formulated that will 
eover every case. But upon this gênerai question we hâve said that the 
guaranty of the equal protection of the laws means 'that no person or class 
of persons shall be denled the same protection of the laws whieh is enjoyed 
by other persons or other classes in the same place and in llke clreumstan- 
ces.' Missouri v. Lewis, 101 U. S. 22, 31, 25 L. Ed. 989. We bave also said : 
'The fourteenth amendment. In declaring that no state "shall deprive any 
person of life, Ilberty, or property, without due process of law, nor deny to 
any person within its jurisdiction the equal protection of the laws," undoubt- 
edly Intended not only that there should be no arbitrary deprivation of life 
or liberty, or arbitrary spoliation of property, but that equal protection and 
security should be given to ail under Ilke circumstances in the enjoyment of 
thelr Personal and civil rights; that ail persons should be equally entltled to 
pursue their happiness and acquire and enjoy property; that they should 
bave like access to the courts of the country lor the protection of their per- 
sons and property, the prévention and redress of wrongs, and the enforce- 
ment of contracts; that no impedlment should be interposed to the pursults 
of any one except as applied to the same pursuits by others under like cir- 
cumstances; that no greater burdens should be laid upon one tlian are laid 
upon others In the same calling and condition; and that in the administration 
ojC criminal justice no différent or higher punishment should be imposed upon 
one than such as is prescribed to ail for like ofteuses." Barbier v. Connolly, 
113 U. S. 27, 31, 5 Sup. Ot. 357, 28 L. Ed. 923. This language was cited with 
approval in Yick Wo v. Hopkins, 118 U. S. 356, 369, 6 Sup. Ct. 1064, 30 L. Ed. 
220, In whieh it was also said that 'the equal protection of the laws is a 
pledge of the protection of equal laws.' In Hayes v. Missouri, 120 U. S. 68, 
71, 7 Sup. Ct 350, 30 L, Ed. 578, we said that the fourteenth amendment 
required that ail persons subject to législation llmlted as to the objeets to 
whieh it is dlrected or by the terrltory within whieh it is to operate 'shall be 
treated alike under llke circumstances and considérations, both in the privi- 
lèges conferred and in the limitations imposed.' 'Due process of law and the 
equal protection of the laws,' this court has said, 'are secured if the laws 
operate on ail alike, and do not subject the individual to an arbitrary exercise 
of tbe powers of government' Duncan v. Missouri, 152 U. S. 377, 382, 14 
Sup. Ct 570, 38 L. Ed. 485. Many other cases in this court are to the like 
effect Thèse principles^ applied to tbe case before us, condemn the statute 
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of IlUnoîs. We hâve secn that under that statute ail except producers o( 
agricultural commodities and raisers of llve stock, who combine their capital, 
skill, or acts for any of tlie purposes named in the act, may be punislied as 
criminals, while agriculturalists and Uve-stock raisers, In respect of tlieir 
products or lire stock in hand, are exempted from tbe opération of the stat- 
ute, and may combine to do that which, if done by others, would be a crime 
against the state. The statute so provides notwlthstandlng persons engagea 
iu trade or in the sale of merchandise and commodities within the limits of 
a State and agriculturalists and raisers of live stock are ail in the same gên- 
erai class; that is, they are ail alike engagea in domestic trade, which is, of 
right, open to ail, subject to such régulations, applicable alike to ail in like 
conditions, as the state may legally prescribe. The difflculty is not met by 
saying that, generally speaking, the state, when enaeting laws, may, in its 
discrétion, make a classification of persons, flrms, corporations, and asso- 
ciations, in order to préserve public objects; for this court bas held that 
classification 'must always rest upon some différence which bears a reason- 
able and just relation to the act in respect to vrhich the classification is pro- 
posed, and can never be made arbitrarily and without any such basls. 
* * * But arbitrary sélection can never be justified by calling it classifi- 
cation. The equal protection demanded by the fourteenth amendment forbids 
this. * * • No duty rests more imperatively upon the courts than the 
enforeement of those constltutional provisions Intended to secure that equal- 
ity of rights which is the foundation of free government. • * * It is 
apparent that the mère fact of classification Is not sufBcient to relieve a 
statute from the reach of the equality clause of tbe fourteenth amendment, 
and that in ail cases it must appear not only that a classification bas been 
made, but also that it is one based upon some reasonable ground— some différ- 
ence which bears a just and proper relation to the attempted classification— 
and not a mère arbitrary sélection.' Gulf, Colorado & Santa Fé Eailway v- 
EUls, 165 U. S. 150, 155, 159, 160, 165, 17 Sup. Ct. 255, 41 L. Ed. 666. Thèse 
principles were recognized and applied in Cotting v. Kansas CSty Stock Yards 
Co., 183 U. S. 79, 22 Sup. Ct. 30, 46 L. Ed. 92, in which it was unanimously 
agreed that a statute of Kansas regulating the charges of a particular stock- 
yards Company in the state, but which exempted certain stockyards from its 
opération, was répugnant to the fourteenth amendment, in that it denied to 
that company the equal protection of the laws." 

The principles decided in that case condemn the statute of Arkansas 
under considération as in violation of section i of the fourteenth 
amendment to the Constitution of the United States. 

It may not be out of place to observe, in this connection, that this 
case demonstrates that in ail anti-trust législation enacted by the states 
the law must be made to apply to ail classes of persons and corpora- 
tions alike, otherwise it becomes invalid, because in violation of the 
fourteenth amendment to the Constitution of the United States. 

A single question remains: Can the fourth section of the act be 
eliminated, leaving the rest of the act in opération? That question 
is answered by Connolly v. Union Sewer Pipe Ce, supra. Mr. Jus- 
tice Harlan says : 

"The principles applicable to such a question are well settled by the adju- 
dications of this court. If différent sections Of a statute are independent of 
cach other, that which is unconstitutional may be disregarded, and vaUd 
sections may stand, and be enforced. But if an obnoxious section is of such 
import that the other sections without It would cause results not contem- 
plated or desired by the Législature, then the entire statute must be held 
Inoperative. The flrst section of the act hère in question embraces by its 
terms ail persons, flrms, corporations, or associations of persons who com- 
bine their capital, sklU, or acts for any of the purposes specifled, while the 
ninth section déclares that the statute shall not apply to agriculturalists or 
livestock dealers in respect of their products or stock In hand. If the latter 
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section be elimtnated as unconstltutional, then tlie act, If It stands, wlU apply 
to agrlculturallsts and livestock dealers. Those classes -would In that way be 
reached and fined, wheu, evidently, the Législature Intcnded that they sbould 
not be regarded as offiending agalnst the law, eren if they did combine their 
capital, skill, or acts In respect of thelr products or stock in hand. l/ooking, 
then, at ail the sections together, we must hold that the Législature would 
not hâve entered upon or continued the policy indicated by the statute unless 
agriculturalists and livestock dealers vrere exc'.uded frora its opération, and 
thereby protected from prosecutlon. The resuit is that the statute must be 
regarded as an entirety, and in that vlew It must be adjudged to be unconstl- 
tutional as denying the equal protection of the laws to those withln its Juris- 
dlctlon who are not embraced by the nlnth section." 

This language is just as applicable to the case at bar as it was to 
the case then under considération. The whole act is unconstitutional 
in so far as it applies to the sale of "patented things." 

The demurrer to the second paragraph of the answer is sustained. 



In re LAING et al. 

(Circuit Court, S. D. West Virginia. December 12, 1903.) 

1. Fbdekal Courts— OFFicBRs—iNDtcTMBNT—HABBAB Corpus. 

Where ofllcers of a fédéral court were indlcted by a state court (or 
homicide In killing a prisoner they were seeking to arrest at the com- 
mand of the United States marshal, the fédéral court had jurisdictlon 
of a writ of habeas corpus to détermine whether they were not unlaw- 
fully restrained of their llberty. 

a. SaMB— ABBBST— KlI/LING ACCCSED— EVIDBNCB. 

During a strike, fédéral Injunctions had been Issued against the strik- 
ers, whlch had been uniformly disobeyed by deceased and others, and 
process had been issued for thelr arrest. Deceased on two occasions had 
resisted arrest wlth flrearms, and had stated that he would never be 
taken alive, and did not intend to be arrested. Indictments having been 
returned against deceased, a United States marshal wamed petitioners 
to assist in arresting him, and, after bis house was surrounded, deceased 
ran therefrom wlth a revolver in his hand, which he pointed towards pe- 
titioners, and they, after callîng to deceased to hait, and while be was 
approaehing a tree which they believed he Intended to use as a shelter 
to fire at them, sbot deceased and killed him, for which they were in- 
dlcted by the state court. Eelà, that such facts did not show an abuse 
of process, but jusOflable homicide, and that petitioners were therefore 
entitled to release on habeas corpus. 

Upon a Pétition for Habeas Corpus. 

G. W. Atkinson, U. S. Dist. Atty., William R. Thompson, J. W. 
St. Clair, and William McGinnis, for petitioners. 

Romeo H. Freer, Atty. Gen., Samuel C. Burdett, and T, J, Mc- 
Ginnis, for the State of West Virginia. 

JACKSON, District Judge. This case is now before the court 
upon the pétitions of John Laing and Stewart Hurt, alleging that 
they were illegally and unlawfuUy restrained of their liberty by con- 
finement in the county jail of Raleigh county upon an indictment for 
murder. 

If 1. Jurisdictlon of fédéral courts in habeas corpus proceediags, »ee note 
to In re Huse, 25 C C. A. 4. 
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Upon this pétition being presented to the judge of the Circuit Court 
of the United States for the Southern District of West Virginia, a 
writ of habeas corpus was awarded, requiring the petitioners to be 
brought before the court. It is proper, in considering this case, to 
go some little into the détails of the circumstances that surrounded 
the parties, who were charged with the murder of one John Har- 
less, that we may hâve a clear conception of ail the facts and circum- 
stances surrounding the transaction at the time that it is alleged 
that Harless was killed by Laing and Hurt. The évidence disclosos 
that in the winter and spring of 1903 an extensive "strike" prevailed 
throughout ail the coal opérations on New river, of which the opér- 
ations on Piney creek were a part; that Laing was a coal operator 
on Piney creek; that Hurt was in his employ. It also appears that 
an injunction had been sued out from the circuit court of the United 
States for the Southern District of West Virginia by the Chesapeake 
& Ohio Coal Agency Company against a large number of persons 
engaged in the strike, and that an order was granted by the court 
restraining and inhibiting the parties engaged in the strike from in 
any wise interfering with the property of the operators, and also re- 
straining them from interfering with the miners employed and en- 
gaged in operating the mines. It seems that no attention was paid 
to thèse injunctions by the parties who were restrained and inhibited 
from interfering with the opérations of the coal miners, and, regard- 
less of their duties as good citizens, and in open and flagrant viola- 
tion of the law, they disregarded the injunction, and continued, by 
their open and flagrant actions, to disregard the law, and set at dé- 
fiance the orders of the court. Thereupon an application was made 
to the court for rules and attachments against some 60 persons, 
who had been restrained by injunctions, for a violation of them. 
The court granted the application, and process of arrest was issued 
against some 30 or more persons, which were placed in the hands of 
D. W. Cunningham, a deputy United States marshal, commanding 
him to arrest the parties. On the 2ist day of February, Cunning- 
ham, with some four or five men he had summoned as a posse to 
aid him, went to Atkinsville to exécute the writs in his hands, where 
he was met by about 200 men, most of them being armed with deadly 
weapOns. One shot was fired close to Cunningham, and immedi- 
ately in his rear, by Burton Harper, who was one of the parties re- 
sisting the officers. About this time Cunningham was surrounded 
by about 25 armed men, who notifîed him to leave, that they would 
give him five minutes to get away, remarking "that the time was 
about up." Cunningham then returned to Charleston, and reported 
what had occurred to Marshal Thompson, his chief. On the 25th 
day of February following, Cunningham went to Stanaford City to 
exécute the same process he had attempted to exécute at Atkinsville, 
and summoned about 80 men as a posse to aid him in the exécution 
of them. Cunningham had been informed before he went to Stana- 
ford City that there were about 200 armed men who would attempt 
to resist the exécution of the writs in his hands. When he arrived 
at Stanaford City he found about that number there scattered around 
the town for the purpose of resisting him in the exécution of the 
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writs in his hands. Cunningham arrived about midnight of the 24th 
at Lanark, opposite Stanaford City, the two places being separated 
by a small stream. On the morning of the 25th, Cunningham at- 
tempted to exécute the writs in his hands, when a fight took place 
between him and the posse and the armed men who resisted him 
in the exécution of the writs. In this conflict between the ofHcers 
and the raob, 5 of the mob were killed, and some 20 of them wounded. 
There were 3 of the posse wounded, and about 20 of them had holes 
shot through their clothes. Cunningham succeeded upon this occa- 
sion in arresting about 60 of the persons who were resisting him. 
After this fight Cunningham returned to Charleston and reported 
what had occurred to the marshal and to the District Attomey, who 
afterwards advised with Judge Kellar, the judge of this district. The 
judge, upon learning what had occurred at Stanaford, called a spécial 
term of his court, and had a grand jury summoned to investigate the 
Stanaford fight and riot. As a resuit of the investigation, there were 
over 100 men indicted for ' resisting the officers at Atkinsville and 
Stanaford City, at which time John Harless was indicted in two sep- 
arate cases. The court, upon the içth day of March foUowing, or- 
dered capiases upon thèse indictments for the arrest of John Harless 
and others, returnable to the June term of the court. On the 2ist 
day of April, 1903, Marshals Cunningham and Summers, armed with 
the process of the court, went to Stanaford City for the purpose of 
arresting Harless. The évidence discloses that the marshals knew, 
when they went to make the arrest' of Harless, that they had a des- 
perate man to deal with, who had stated that he did not intend to 
be taken alive, and never intended to be arrested. He was seen by 
the officers both at Atkinsville and Stanaford City, and aided the 
mob at both places in resisting the officers in the exécution of the 
process in their hands. As a necessary précaution, they summoned 
Laing and Hurt to aid them in making this arrest. The marshaLs 
seemed to think that when Harless saw that he was overpowered by 
four men he would likely surrender, and an additional reason for 
sumnioning aid to assist them was to try to prevent, if possible, the 
efïusion of blood. That the officers in the exécution of this process 
had a wéll-grounded appréhension of trouble is borne out by events 
that occurred in attempting to make the arrest. Cunningham, who 
was the chief officer in chai'ge, took a position in front of the house 
in which Harless was supposed to be, anticipating that, if he under- 
took to escape when he went into the house, îlarless would leave 
the house in the opposite direction from where he stood. He placed 
the petitioners some little distance in the rear of the house, on a lit- 
tle ravine which skirted a narrow bottom, through which Harless, if 
he attempted to make his escape, would likely run, and he placed 
Summers, the other deputy marshal, about 200 yards distant from the 
petitioners, a little to the left of them as they went up the creek. The 
development of the facts sustained Cunningham in his foresight and 
judgment as to what would occur when he entered the house to arrest 
Harless. The évidence discloses the fact that a female occupant of 
the house. discovered Cunningham approaching the house, her at- 
tention being called to the fact by the barking of a dog at the ap- 
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proach of Cunningham. As soon as Harless was informed that Cun- 
ningham was approaching the house, he made his escape from the 
opposite side of the house, armed with a pistol, and ran toward the po- 
sition where the petitioners were stationed to intercept him in the 
event that he undertook to make his escape in that direction. After 
Harless left the house he ran toward Laing and Hurt, and does not 
seem to hâve observed them until he came to within a short distance 
of them, when he was called upon by them to "hait." He disre- 
garded the call of the ofïîcers and continued to run, suddenly changingf 
his direction toward a large pine tree which was close by, and which 
the ofïîcers thought he was making an efïort to reach in order to 
protect himself and to open fire upon them from behind the tree. 
Before the ofïicers fîred they saw in his hand a pistol, which was raised 
in a threatening manner, and which the ofificers believed he was about 
to use and fire upon them. At this point they fired at him, but did 
not seem to hâve touched him, but just before he reached the tree 
that they presumed he was going to shelter himself behind they fired 
again, which seems to hâve proved fatal, though he ran for sonie dis- 
tance afterward beyond the tree to the place where he was found 
dead. When the officers saw that he had got beyond the tree, after 
the second fire, they supposed that they had not hit him, and did not 
fire again. Upon his death being discovered by the officers, they 
telegraphed to the local authorities of the county. And thereupon 
the local authorities of the county investigated the matter, and the 
resuit of the investigation was an indictment in the circuit court of 
Raleigh county, found at the April term, 1903, against Laing and 
Hurt for murder. The petitioners were arrested, and lodged in the 
jail of the county. And thereupon they filed their pétition in the Cir- 
cuit Court of the United States for a writ of habeas corpus, praying 
for their discharge from imprisonment. 

The writ was issued, and the petitioners were brought before the 
court for a hearing upon the facts set up in the pétition. The right 
and power to award the writ upon the pétition is not denied. It is 
and has long been settled law that the courts of the United States, in 
cases of this character, and notably in Re Neagle, 135 U. S. i, 10 
Sup. Ct. 658, 34 L. Ed. 55, and several subséquent décisions, will 
award their writs to bring the parties before them, where they are con- 
fined in jail under some judicial proceedings of the state, to détermine 
whether or not the parties should be released from further imprison- 
ment. In re Quarles, 158 U. S. 532, 15 Sup. Ct. 959, 39 L,. Ed. 1080; 
In re Burrus, 136 U. S. 590, 10 Sup. Ct. 850, 34 L. Ed. 1500; Logan 
V. U. S., 144 U. S. 263, 12 Sup. Ct. 617, 36 L. Ed. 429; Virginia v. 
Paul, 148 U. S. 114, 13 Sup. Ct. 536, 37 L. Ed. 386; Tennessee v. 
Davis, 100 U. S. 257, 25 L. Ed. 648 ; Storti v. Massachusetts, 183 U. 
S, 138, 22 Sup. Ct. ^2, 46 L. Ed. 120. It is incident to the power of 
every court, both fédéral and state, to see that their officers are prop- 
erly protected in the exécution of the writs that emanate from their 
courts ; for this reason courts of the United States will in every case, 
upon the proper pétition presented to them, inquire into the cause of 
tiîe détention of their officers by any judical process emanating from 
a state court, It is in the exercise of this power that the petitioners 
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■Are before the court to-day. It follows, from what we hâve said, that 
this court has jurisdiction to détermine whether or not the petitioners 
are entitled to a discharge from their further détention under the in- 
dictment in the state court. 

This brings me to the considération of the only other question in- 
volved in this case, and that is whether, under the facts and circum- 
stances surrounding the officers in the exécution of the process of the 
court, they so conducted themselves as not to make them amenable to 
the prosecution in the state court. It is claimed by the prosecution 
that the officers acted in this case with undue haste, and that it was 
not necessary for their protection to hâve fired their guns and shot 
at Harless in their attempt to efïect his arrest. The court, in consider- 
ing this view of the case, must look to ail of the surrounding circum- 
stances to détermine whether the action upon the part of the officers 
was unwarranted, or whether they had reasonable grounds to believe 
that the action they took was necessary to save their lives or protect 
them from great bodily harm. The presumption is that they did only 
what was necessary to accomplish his arrest, but, of course, this pre- 
sumption can be overthrown by évidence which would tend to prove 
a malicious murder on their part. It is well settled that if petitioners 
were there in the discharge of a public duty imposed upon them by 
the laws of the land, and that they had been suramoned by the mar- 
shal as a posse to aid in the arrest of Harless, who was resisting ar- 
rest, and who threatened that he would never be taken alive, then, 
in the absence of ail malice upon their part, they would be justified 
in their action. In this case there is not only an absence of malice 
upon the part of the officers, but there seems to hâve been no motive 
other than a désire to discharge the duty imposed upon them by rea- 
son of the fact that they had been called upon to aid the marshal in 
the exécution of the writs in his hands against the défendant, who, 
when called upon by the petitioners two or three times to "hait !" and 
submit to arrest, paid no attention whatever to the commands o£ the 
officers, but apparently assumed a hostile position, with a gun in his 
hand, which he exhibited in a threatening manner, and which they 
supposed was about to be discharged at them. The petitioners were 
anned with the process of the court, attempting to exécute it for the 
purpose of enforcing the law against Harless ; while he was resisting 
his arrest, not only by flight, but being armed with a deadly weapon 
pointed in the direction of the officers, either for the purpose of a 
menace to them, or with the intention, if it became necessary in his 
opinion, to use the weapon to slay the officers who were in pursuit of 
him, rather than submit to arrest. This is inferable from the conduct 
of Harless ; it is fairly inferable from his resisting the officers upon 
two previous occasions. Supra. It is fairly inferable from the fact 
that he stated upon various occasions that he "did not intend to be 
taken alive, and never intended to be arrested." That Harless was a 
criminal, and evading the officers of the law, cannot be denied. The 
offense with which he was charged was a grave one, and if, upon 
trial, he was convicted, his punishment would most likely be con- 
finement in the penitentiary. But counsel for the state suggest and 
insist that the process the marshal had for the arrest of Harless was 



218 127 FEDERAL REPORTER. 

not for a felony, and that he and his posse were guilty of a great 
want of discrétion and abuse of power. I cannot concur with œunsel 
in this position. Harless and his confederates had resisted the mar- 
shal in his efforts to exécute process on two previous occasions. As 
we hâve seen, he was présent at Atkinsville and Stanaford, armed and 
resisting the officers in the discharge of their duties under the law. 
In the view I take of the case, it was immaterial what the character 
of the process of arrest was. The process commanded the marshal 
to take the body of Harless. The moment he offered résistance and 
refused to be arrested, he not only put his own life in péril, but the 
lives of the oiBcers also. If an officer of the law, armed with the 
process of the court, when he undertakes to exécute it, is to be pre- 
vented from the discharge of his duty by threats of violence and a 
resort to deadly weapons, then it would be useless for the courts to 
issue process and command the arrest of any one for any cause what- 
ever. At the time Harless was killed he stood indicted in two cases, 
under section 5398 of the Revised Statutes of the United States [U. 
S. Comp. St. 1901, p. 3655], for resisting officers at Atkinsville and 
Stanaford City, and if he was convicted under those indictments the 
court would hâve imprisoned him 12 months and fined him $300 in 
each case. The officers, at the time of his death, were attempting to 
arrest him to answer thèse two indictments. The évidence discloses 
that he made an overt démonstration of violence sufficient to iustify 
the officers in the belief that their lives were in danger, and that they 
were exposed to great bodily harm. The court in this case must look 
at ail of the facts and circumstances, and must pass upon the weight 
and effect of the évidence, and détermine whether the circumstances 
by which the officers were surrounded justified their actions because 
of their reasonable appréhension of danger. The évidence is clear 
and convincing upon this point, and, if they had reason to believe that 
their lives were in péril, the first law of nature— the one of self-pro- 
tection — would furnish an excuse for their actions. I do not conceive 
that it is necessary for me to furnish any authority in support of this 
position. Numerous décisions could be cited to sustain the court in 
its conclusion. In ist Hawkins, P. C, p. 81, § 11, he states the rule 
of law to be: 

"That if a person havlng actually committed a felony will not stift'er him- 
self to be arrested, but stand on his own défense or fly, so that he caunot 
possibly be appretiended alive by those who pursue him, whether prlvate 
persons or public officers, with or without a warrant from a magistrate, he 
may be lawfully slain by them." 

This principle, as announced by Hawkins, has been held to be law 
in this country. In the case of the State v. Garrett, 60 N. C. 144, 
84 Am. Dec. 359, the court upon that occasion, after fuU and elaborate 
discussions and a review of ail the authorities, reached the conclusion 
that the process must be executed and the law vindicated, by saying, 
"Peaceably if you can, forcibly if you must." Such is the trend of dé- 
cisions in this country. The conclusions of the court in this case, I 
think, are fully sustained by the Suprême Court of the United States 
in Allison v. United States, 160 U. S. 203-216, 16 Sup. Ct. 252, 257, 
40 L. Ed. 395. In that case the court holds that a "slight movement 
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may be sufficient to justify instant action." In the caseof Allen v. 
United States, 164 U. S. 493, 17 Sup. Ct. 154, 156, 41 L. Ed. 528, 
the Suprême Court holds that, in a case of homicide, a person commit- 
ting homicide must be surrounded by such circumstances as would 
"lead a reasonable person to believe that his life is in péril." In 
the case of United States v. Jailer of Fayette County, 2 Abb. (U. S.) 
265 and 280, Fed. Cas. No. 15,463, which was somewhat analogous 
to the one we hâve under considération, and in which the court dis- 
cussed at some length ail of the authorities, both ancient and modem, 
bearing upon the subject, the court reached the conclusion that ail 
it had to do was to ascertain whether the ofRcer in that case did what 
was donc in pursuance of a law and process of the United States, and, 
so justified, not excused, by that law and process, reached the con- 
clusion that it was because he was authorized and justified by the 
law and process under which he acted to do ail that he did. 

The court reaches the conclusion that Laing and Hurt were sum- 
moned by a deputy marshal, Cunningham, and were attempting to 
arrest Harless for a violation of the laws of the United States, and, 
while so acting under the authority of the law, were authorized and 
justified in using whatever means were necessary to exécute the 
process of the court; and that if they believed, in the exécution of 
the process, that it was necessary, to save their lives or protect them- 
selves from great bodily harm, to take the life of Harless, and they 
had reasonable grounds for such belief, the law will hold them harm- 
less of homicide, upon which they stand indicted in the court of 
Raleigh county, W. Va. Reviewing ail the facts and circumstances 
which surround the killing of Harless by Laing and Hurt, the court 
is of the opinion that the petitioners are in custody of the state au- 
thorities in violation of their rights as citizens under the Constitution 
and laws of the United States, and, for the reasons assigned, that they 
should be discharged. An order will be entered that the petitioners 
be discharged from further custody, and the clerk of the court will fur- 
nish the circuit court of Raleigh county with a copy of the opinion 
and order of the court. 



JOHNSON et al. v. HUNTBR et al. 

(Circuit Court, E. D. Arkansas, E. D. January 11, 1904.) 

No. 110. 

1. Levées— Speciai. Assessments— Sale of Land— Notice to Heihs, 

Wtiere proeeedlngs resulting in the sale of lands belongmg to plain- 
tlft's ancestor for nonpayment of levée assessments were bad during his 
lifetime, objections by his heirs, in proeeedlngs to set aside such sale, as 
to want of notice to them, are iminaterial. 

a, Same— Collatéral Attack. 

Where land in controversy was sold for nonpayment of levée assess- 
ments in a proceeding at the instance of a district levée board, and such 
board was not made a party to a subséquent proceeding to cancel the 
deels made pursuant to such sale, such action was a collatéral, and not 
a direct, attack on the proeeedlngs resulting in the sale. 
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& Samb—Statutes— Notice— Reasonableness. 

Acts Ark. 1895, p. 88, No. 71, authorizlng the commencement of pro- 
ceedlngs to enforce the collection of taxes on lands owned by non- 
residents of the county on a notice to be published weekly for four 
weeks, Is not unconstltutional on the ground that such tlme is un- 
reasonably short. 

4. Samk— Discrimination. 

Acts Ark. 1895, p. 88, No. 71, authorizlng the sale of lands of non- 
residents for nonpayment of taxes due thereon on four weeks' published 
notice, is not unconstltutional, as discriminating against nonresidents, in 
that it requires 20 days' notice to be glven to a résident, and by reason 
of the fact that the gênerai statutes of the state in ordinary proceedlngs 
provide for a longer notice to nonresidents, and glves tliem 2 years after 
rendition of the decree to hâve the same vacated and make a défense. 

5. Samk— Affidavit op Nonresidence. 

Where a sworn complaint in a proceeding to subject nonresident lands 
to the payment of delinquent levée taxes alleged that the owner was a 
nonresident, it was sufficient to authorize service by publication without 
a separate affidavit of nonresidence. 

6. Same— Order for Publication — Entrt. 

Where a spécial act for the subjection of nonresident lands to the pay- 
ment of delinquent levée taxes dld not require the entry of an order for 
publication on the record, or any indorsement thereof on the complaint, 
neither such entry nor indorsement was required to authorize publication 
of the notice. 

7. Same— Proof of Pubmcation— Récitals of Decbee — Collatéral Attack. 

Where a decree for the sale of land belonging to a nonresident for non- 
payment of levée taxes reelted that the défendants had beeu con- 
structively summoned by publication, etc., the decree eould not be col- 
laterally attacked on the ground that there was no évidence of proof of 
publication, and that therefore it would be presumed that notice had not 
been published. 

8. Same- Complaint— SoFFiciBNcy. 

A decree in proeeedings for the sale of land for the nonpayment of 
levée taxes cannot be coUaterally attacked on the ground that the com- 
plaint dld not State a good cause of action. 

9. Samk— CoMMissioNERS— Fees— Bxcessivbness. 

A decree authorizlng the sale of lands belonging to a nonresident for 
nonpayment of levée taxes is not subject to collatéral attack on the 
ground that the court allowed the commissioner making the sale greater 
fees than were allowed by law. 

10. Samb — Statotory Proceedings — JuRisDiCTioNAL Facts— Record. 

Under Acts Ark. 1895, p. 88, No. 71, providing for the sale of land 
for nonpayment of levée taxes by means of a proceeding In a superior 
court of record to foreclose the lien, authorizlng the défendant to file an 
answer, take proofs, and bave a hearing as in ordinary chancery cases, 
the decree of such court forecloslng such lien is not subject to collatéral 
attack on the ground that the record of proceedings dld not disclose ail 
the jurlsdictional facts. 

1 1. Same — Statutes— Construction — Time. 

Acts Ark. 1895, p. 88, No. 71, provldes for the sale of nonresident 
lands for nonpayment of levée taxes, and déclares that a suit to foreclose 
the tax lien shall stand for trial at the first term of the court after the 
complaint may be flled if said four weeks In the case of a nonresident 
shall expire either before the first day of the terni or during the term 
of the court to which said suits are brought, respectlvely. Held, that 
such act authorized the hearing to be had four weeks after the flrst pub- 
lication of the notice, and not four weeks after the last publication. 

Randolph & Randolph, for plaintiffs. 

L. P. Berry and A. B. Shafer, for défendants. 
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TRIEBER, District Judge. This is an action to cancel certain 
deeds of the défendants to the lands in controversy as clouds on com- 
plainants' title thereto, and also a cross-bill on the part of the défend- 
ants to confirm their title. The action was first instituted in the 
chancery court of Crittenden county, Ark., and by the défendants 
removed to this court on account of a diversity of citizenship. The 
complainants sue as sole heirs at law of A. H. Johnson, who departed 
this life intestate on December 4, 1899. The allégations of the bill and 
the proofs establish the fact that A. H. Johnson acquired a perfect 
title to the lands by mesne conveyances running back to the original 
patentée, and the défendants' claim of title is based on purchases made 
at judicial sales under and by virtue of decrees rendered by the 
chancery court of Crittenden county in actions brought by the board 
of directors of the St. Francis Levée District, who, for convenience, 
will be referred to herein as the "Levée Board," to enforce the collec- 
tion of levée taxes alleged to hâve been due on thèse lands, and for the 
nonpayment of which the chancery court directed the lands to be sold 
by a commissioner in chancery appointed by the court for that pur- 
pose. Johnson, being a nonresident of the state, was brought into 
court by publication, but failed to appear. The deeds under which de- 
fendants claim show the rendition of the decrees, the sales by the 
commissioner and purchase by the défendants, a confirmation of the 
sales by the court, and payment of the purchase money, and are in 
ail respects. valid on their face. Thèse purchases were made by the 
défendant Charles W. Hunter, who thereupon, for a valuable con- 
sidération, conveyed an undivided interest in them to his codefendants. 
The prayer for relief asks for a cancellation of thèse deeds upon repay- 
raent by the complainants of the purchase money paid by Hunter to the 
commissioner in chancery, with the interest thereon, a tender of which 
was duly made by them ; and also that the decrees on which they are 
based, and ail proceedings in the suit in which they were rendered, 
may be declared void and of no effect. 

The lands in controversy were purchased under decrees in two suits, 
but practically the validity of défendants' title under both decrees is 
attacked for the same reasons, and therefore will be treated together, 
as if there had been only one suit instituted by the levée board, ex- 
cept as to one or two matters in which they differ. As the proceed- 
ings in the chancery court which resulted in the sale of thèse lands were 
had during the lifetime of plaintiffs' ancestor, this cause must be 
treated in the same manner as if he were alive, and had instituted this 
proceeding. If the decrees were valid as against him, complainants, as 
his heirs at law, are concluded in the same manner as he would be if 
alive. Therefore ail allégations and proofs as to want of notice to 
complainants are immaterial, and need not be considered. 

Counsel for the complainants in the argument strenuously insisted 
that this is a direct proceeding to impeach the decrees of the chancery 
court, and not merely a collatéral attack upon them. This contention 
cannot be sustained, as the levée board, which was the sole complain- 
ant in those actions, is not made a party to this proceeding. Harwood 
v. Railroad Company, 17 Wall. 78, 81, 21 L. Ed. 558, is direct in point. 
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In that case Mr. Justice Hunt, in delivering the opinion of tlie court, 
said : 

"Mr. Carlisle, the plaintiff in the suit in which the decree is sought to be 
vaeated, is not a party to thls proceeding. * * * This is against author- 
ity and principle. No case is cited to justify it, and it is believed that none 
can be found. The judgments of courts of record would be scarcely worth 
obtalning if they eould be thus lightly thrown aside. The absence of the 
plaintiff in the original suit is a fatal defeot." 

See, also, McCarter v. Neil, 50 Ark. 188, 6 S. W. 731. 

The bill must therefore be treated as a collatéral attack on the de- 
crees of the chancery court, and subject to the principles of law gov- 
erning such proceedings. Citations of authorities to maintain that a 
decree of a superior court of gênerai jurisdiction cannot be attacked 
unless it is shown that the court is without jurisdiction either of the 
parties or the subject-matter, or that its decree or judgment was in 
excess of its jurisdiction, are unnecessary, as that is elementary. The 
bill is not only very voluminous, but sets up several grounds in its at- 
tack on the decrees under which the sales were made which are too 
f rivolous to require attention. In disposing of this case the, court will 
only pass upon those issues which hâve some little merit in them. 

It is claimed that the acts of the Législature of Arkansas under 
which thèse proceedings were had are in conflict with the Constitution 
of the State of Arkansas, as well as the fourteenth amendment to the 
Constitution of the United States, in the following matters : 

First. That the act does not provide for a reasonable notice of the 
pendency of the suit to défendants who are nonresidents of the state. 
The act provides that in proceedings to enforce the collection of taxes 
due on lands owned by nonresidents of the county in which they are 
situate, or in the case of nonresidents of the state, notice of the 
pendency of the suit shall be given by a publication weekly for four 
weeks prior to the day of the terni of court on which final judgment 
may be entered for the sale of said lands, in some newspaper published 
in the county where such suit may be pending; and such suit shall 
stand for trial at the first term of the court after the complaint may be 
filed, if said four weeks, in the case of a nonresident or unknown de- 
fendant as aforesaid, shall expire either before the first day of the 
term or during the term of court to which said suits are brought 
respectively, unless a continuance is granted for good cause shown, 
within the discrétion of the court. The act also provides that "the 
proceedings and judgment shall be in the nature of proceedings in 
rem." Acts Ark. 1895, p. 88, No. 71. 

Learned counsel for the complainants bave argued very fully the 
distinction between proceedings in rem and proceedings in the nature 
of proceedings in rem. So far as the détermination of this cause is 
concerned, I can conçoive of no necessity to go into this matter. It is 
sufficient that the statutes of Arkansas provide that the liens granted 
by law against lands within the levée district for the enforcement of the 
taxes duly levied in conformity with the law may be enforced against 
the lands of nonresidents of the state, and on whom, for this reason, no 
Personal service can be had, by giving them notice by publication ; but 
there can be no personal decree against the owner. The leading case 
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on that subject, in which this question was thoroughiy discussed, is- 
Arndt v. Griggs, 134 U. S. 316, 10 Sup. Ct. 557, 33 L. Ed. 918, where 
the authorities are carefully reviewed by the court. This rule bas 
been followed by the fédéral as well as state courts generally. Wehr- 
man v. Conklin, 155 U. S. 332, 15 Sup. Ct. 129, 39 L. Ed.- 167; Lynch 
V. Murphy, 161 U. S. 251, 16 Sup. Ct. 523, 40 L. Ed. 688; Hamilton 
V. Brown, 161 U. S. 275, 16 Sup. Ct. 585, 40 L. Ed. 691 ; Ormsby v. 
Ottman, 29 C. C. A. 295, 85 Fed. 492 ; McLaughlin v. McCrory, 55 
Ark. 442, 18 S. W. 762, 29 Ara. St. Rep. 56. The time given — four 
full weeks — is not so unreasonable as to justify a court to déclare a 
statute solemnly enacted by the Législature of a state to be void. 
Bellingham, etc., Co. v. New Whatcom, 172 U. S. 314, 19 Sup. Ct. 205, 
43 L. Ed. 460; Fallbrook Irrig. Dist. v. Bradley, 164 U. S. 112, 17 
Sup. Ct.'sô, 41 L- Ed. 369. In RoUer v. HoUy, 176 U. S. 398, 20 Sup. 
Ct. 410, 44 L. Ed. 520, it was held that five days' notice to a défendant 
residing in Virginia to appear in a court held in Texas, when it would 
take a party traveling continuously four days to reach the place where 
the court is held, is unreasonable ; but f rom the citation of the various 
statutes of the différent states found in the opinion of the court in that 
case it will readily be seen that four weeks' notice is not unreasonably 
short. In Hanover Nat. Bank v. Moyses, 186 U. S. 181, 192, 22 
Sup. Ct. 857, 862, 46 L. Ed. II 13, the constitutionality of the bank- 
ruptcy act was attacked upon the ground that "the notice provided by 
the act [ten days] is unreasonably short." But the chief justice, who 
delivered the unanimous opinion of the court in overruling this conten- 
tion, said : 

"Considering the plenary power of Congress, the subject-toatter of the 
sait, and the common rights and interests of the creditors, we regard the con- 
tention as untenahle. Oongress may prescrîbe any régulations coucerning dis- 
charge in bankruptcy that are not so grossly unreasonable as to be in- 
conapatible with fundamental law, and we cannot flnd anything in this act on 
that subject, whIch would justify us in overthrowing its action." 

The fact that the complainants réside in the state of Ohio cannot 
change the rule. It would hardly be reasonable to expect Législatures, 
in enacting laws of this kind, to provide for a longer time to such de- 
fendants as réside a greater distance than others. AU that the Légis- 
lature is required to do is to give a reasonable time, and four weeks 
is not unreasonable. 

In Huling v. Kaw Valley Railway, 130 U. S. 559, 563, 9 Sup. Ct. 
603, 605, 32 L. Ed. I045_, a- statute of the state of Kansas, which pro- 
vided for notice by publication for 30 days, was attacked, as is done 
in this case, and in reply to the objections thus raised to the act Mr. 
Justice Miller, who delivered the opinion of the court, said : 

"The owner of real estate who is a nonresident of the state within which 
the property lies cannot évade the duties and obligations which the law im- 
poses upon him In regard to such property by his absence from the state. 
Because he cannot be reached by some process of the courts of the state, 
which, of course, bave no efficacy beyond their own borders, he cannot, 
therefore, hold his property exempt from the liabilities, duties, and obligations 
which the state bas a right to Impose upon such property; and in such cases 
some substituted form of notice bas always been held to be a suflOlcient warn- 
ing to the owner of the proceedings which are being taken under the au- 
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thority of the state to subject hls property to tliose demanda and obligations. 
Otherwise the burdens of taxation, and, the llability of such property to be 
taken under the power of emlnent domain, would be useless in regard to a 
very large amount of property in every state of the Union. It is therefore the 
duty of the owner of real estate who Is a nonreaident to take measures that 
in some way he shall be represented when his property is called into réquisi- 
tion; and, If he fails to do this, and fails to get notice by the ordinary publi- 
cations which hâve usually been requlred in sueh cases, it is his misfortune, 
and he must abide the conséquences. Suçh publication is 'due process of law' 
as applied to thiâ class of cases" — citing Hg^rvey v. Tyler, 2 Wall. 328, 17 L. 
Ed. 871; Secombe v. Kailroad Oo., 23 Wall. 108, 23 L. Ed. 67; Pennoyer v. 
Neff, 95 U. S. 714, 24 L. Ed. 565; Hagar v. Réclamation District, 111 U. S. 
701, 4 Sup. et. 663, 28 L. Ed. 569; McMillen v. Andersen, 95 U. S. 37, 24 L. 
Ed. 335; Davidson v. New Orléans, 96 U. S. 97, 24 L. Ed. 616; Boom Go. v. 
Patterson, 98 U. S. 403, 25 L. Ed. 206. 

The acts of the Législature under which thèse proceedings were 
had were public acts, of which Johnson was bound to take notice. 
They advised him of the fact that at the times and places mentioned 
in the law his lands would be assessed and taxes levied thereon for 
levée purposes; that, unless thèse taxes were paid within the time 
prescribed by the acts, suits would be instituted in the chancery court 
to enforce the collection by sale; that, being a nonresident, he would 
be brought into court by publication in a newspaper printed and pub- 
lished in the county in which the lands lie. Therefore his duty, as 
stated by Mr. Justice Miller, was "to take measures that in some way 
he shall be represented when his property is called into réquisition, 
and if he fails to do this, it is his misfortune, and he must abide the 
conséquences." 

Second. That the act discriminâtes against nonresidents. There 
is not a shadow of foundation for this contention, unless the fact that 
the act requires 20 days' notice to be given to a résident, while four 
weeks' notice is required to be given to a nonresident, bas that effect. 
As the statute requiring a notice of only four weeks to défendants con- 
structively summoned is held to be reasonable, there is no reason why 
courts should interfère with the discrétion vested in the législative 
department by the Constitution. The Législature thought that 4 
weeks' notice to a nonresident was sufficient, while 20 days would be 
long enough notice to a résident. Nor does the fact that the gênerai 
statutes of the state provide in ordinary proceedings for a longer notice 
to be given to nonresidents to make their défense, and also granted 
them two years after the rendition of the decree for the purpose of 
vacating it and making a défense, affect the validity of the act. There 
is nothing in the Constitution of the state of Arkansas which prohibits 
the Législature from passing such a spécial act, if, in its judgment, a 
gênerai law will not subserve the purpose sought as well as a spécial 
act. This was expressly decided in Carson v. St. Francis Levée Dis- 
trict, 59 Ark. 513, 27 S. W. 590, in which the constitutionality of the 
act under which thèse proceedings were had was questioned. Courts 
hâve nothing to do with the policy of législation. That has been wisely 
intrusted by the Constitution to the législative department, and, as the 
state government is not one merely of delegated powers, one who 
questions the constitutionality of a législative enactment of a state 
must affirmatively show that it is within the restrictions or prohibi- 
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tions of tlie national or state Constitution. If any doubts afise in con- 
troversies of this kind, they raust be resolved in favor of the validity 
of the législative act 

It is next claimed that in one of the suits under which défendants 
claim title there was no affidavit of Johnson's nonresidency, and there- 
fore there was no warrant for service by publication. It may be con- 
ceded that the failure of an affidavit of nonresidency is fatal to a pro- 
ceeding in which the défendant was not served personally, and entered 
no appearance, but was only brought into court by publication ; but 
the record in that case shows that the complaint specifically charges 
that Johnson was a nonresident of the state, and to this complaint 
there is an affidavit that ail the allégations therein contained are true. 
This is sufficient under the Code of Practice of the state of Arkansas. 
Sannoner v. Jacobson, 47 Ark. 31, 14 S. W. 458, where it was held 
that, while there can be no attachment without a complaint, tHe affi- 
davit and complaint may be included in one paper, if it contâins ail the 
essentials of both. See, aiso, Ludlow v. Ramsey, 11 Wall. 581, 20 
L. Ed. 216; Wilson v. Teague, 95 Ky. 47, 23 S. W. 656; Allen v. 
Ray, g6 Mo. 542, 10 S. W. 153. Nor is there any merit in the claim 
that the clerk failed to indorse an order for the publication of notice 
on the complaint, nor entered such order on the records of the court. 
Gregory v. Bartlett, 55 Ark. 30, 17 S. W. 344, is relied on to sustain 
this contention, but that case was instituted under a spécial act re- 
quiring the clerk of the court to enter the order for publication on 
the record, and the publication was to be simply a copy of that order. 
The act under which thèse proceedings were had required no such 
entry, nor any indorsement on the complaint, and, of course, none was 
necessary. Nor does Beidler v. Beidler (Ark.) 74 S. W. 13, apply, 
for that was an action under the gênerai statute which requires the 
warning order to be indorsed on the complaint, but, aside from that, 
that case was determined on appeal, and was not a collatéral attack 
on the judgment. For this reason the expression of the learned judge 
who delivered the opinion of the court that the failure to indorse the 
warning order on the complaint deprived the court of jurisdiction is 
obiter dictum. That such an omission is not jurisdictional was ex- 
pressly decided in Smith v. Valentine, 19 Minn. 452 (Gil. 393). 

It is next insisted that in one of the cases (No. 589) there is no évi- 
dence of proof of publication, and therefore the presumption is that 
there was no such publication of the notice. The decree in that case 
recites that the court fiinds that Johnson and the other nonresidents 
named in the decree "were severally constructively summoned by pub- 
lication in a newspaper published in Crittenden county, Ark., weekiy, 
for four consécutive weeks, before this day, proof of which has been 
previously filed herein." The decree in the second case (No. 628) con- 
tâins a similar finding by the court, and the agreed statement of facts 
also shows that among the papers in that case a copy of the notice, with 
the proof of publication thereof, is found, marked "Filed" by the clerk 
of the court. It is the settled rule of this state that a récital in a 
decree that notice was given as required by the statute, without speci- 
fying how the notice was given, is valid as against collatéral attack, 
127 F.— 15 
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if the law does not expressly require the évidence of publication to be 
made a part of the record, either by entering it at large on the record 
or by filing it. McLain v. Duncan, 57 Ark. 49, 20 S. W. 597 ; McCon- 
nell V. Day, 61 Ark. 464, 33 S. W. 731. See, also, Foster v. Givens, 
14 C. C. A. 625, 67 Fed. 684; Koons V. Bryson, 16 C. C. A. 227, 
69 Fed. 297. The chancery court having determined that there was 
a publication, and proper praof thereof, it is conclusive in this collatéral 
proceeding. Applegate v. Lexington, etc., Mining Go., 117 U. S. 269, 
6 Sup. Ct. 742, 29X. Ed. 892; Foster v. Givens, 14 C. C. A. 625, (yy 
Fed. 691; Noble v. Railroad Ce, 147 U. S. 165, 13 Sup. Ct. 271, 37 
L. Ed. 123; Eltonhead v. Allen, 119 Fed. 126, 55 C. C. A. 671 ; Coons 
v. Throckmorton, 25 Ark. 60; Porter v. Dooley, 66 Ark. i, 49 S. W. 
1083; Porter y. Tallman, 68 Ark. 211, 56 S. W. 1071. 

It is urged that the complaints in those proceedings did not state a 
gpod cause of action. That was a question clearly within the province 
of the chancery court to détermine, and, having decided, as is evi- 
denced by the rendition of the decrees, that the complaints were suf- 
ficient to entitle complainant to the relief asked, any error of that court 
in this détermination can only be corrected by appeal, and not by a 
collatéral attack in this court. Griswold v. Hazard, 141 ^ U. S. 260, 
290, II Sup. Ct. 972, 999, ,35 L. Ed. 678; Seaman v. Ins. Co., 30 
C. C. A. 212, 86 Fed. 493. 

The decrees are also attacked upon the ground that the court allowed 
the commissioner excessive fées for making the sale. Without de- 
termining whether this allégation is true, it is sufhcient to say that, 
if the court did allow the commissioner greater fées than were war- 
ranted by law, it would not vitiate the decree so as to subject it to a 
collatéral attack. Decrees of superior courts would, indeed, rest on 
a weak foundation if a purchaser at a judicial sale had under such a 
decree could hâve his purchase annuUed in a collatéral proceeding 
because the court committed an error in allowing the master who made 
the sale a greater compensation than the statute permitted. Counsel 
referred to a number pf décisions in which it was held that sales made 
for the nonpayment of taxes by ministerial olïîcers without the inter- 
vention of any proceedings of a court, and which included illégal fées, 
are void ; but no case is cited in which it has been held that a judicial 
sale under a decree of a court of record, having jurisdiction of the 
person and subject-matter, has been declared void on such a ground, 
and none it is believed can be found. 

It is further claimed that qll the jurisdictional facts must appear of 
record, otherwise the presumption is that there was no jurisdiction, 
and that there is nothing of record to show that the court ever ob- 
tained jurisdiction of the person of Mr. Johnson. Without going in- 
to the facts, this claim cannot be sustained. It is based upon the 
fact that this is a statutory proceeding. But the rule that ail matters 
necessary to confer jurisdiction on a court where the proceedings 
are statutory is not as broad as contended by learned counsel. It ap- 
plies only to such statutory proceedings as are to be conducted in a 
spécial, and often summary, manner, and not according to the usual 
forms of court procédure, and which do not belong to it as a court of 
gênerai jurisdiction. Galpin v. Page, 18 Wall. 350, 21 L,, Ed. 959; 
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Ex parte Cuddy, 131 U. S. 285, 9 Sup. Ct. 703, 33 L. Ed. 154; Holmes 
V. Buckner, 67 Tex. 109, 2 S. W. 452. The cases relied upon by coun- 
sel hâve no application to the facts as they appear in this case. Gibney 
V. Crawford, 51 Ark. 34, 9 S. W. 30g, was a casé in which the county 
courts were authorized to call in county warrants for examination and 
classification in a summary manner, the notice to be given by publica- 
tion only. Hindman v. O'Connor, 54 Ark. 627, 16 S. W. 1052, 13 
L. R. A. 490, was a case in which the statute involved was one which 
authorized ex parte proceedings toremove the disabilities of minors. 
In Morris v. Dooley, 59 Ark. 483, 28 S. W. 30, 430, the statute was 
one which empowered probate courts to authorize the adoption of in- 
fants, and make them îieirs on an ex parte hearing. In the cases at 
bar the proceedings were to be and were conducted according to the 
usual methods of procédure prevailing in chancery courts in cases of 
foreclosure of mortgages. Every défendant had a right to file an 
answer, take proofs, and hâve a hearing as in ordinary chancery cases. 
There was nothing spécial or summary in the procédure after the de- 
fendant had appeared in court. If, after due notice, he made default, 
the proceedings would then be conducted in the same manner as in 
other cases instituted in a chancery court of the state, and the court, 
being one of gênerai jurisdiction, was vested with the jurisdiction to 
foreclose liens on real estate. The true rule is that, if tlie record of 
a superior court, although it be one of limited jurisdiction, fails to 
contain the allégations necessary to confer jurisdiction, its judgment 
or decree will be reversed for that cause on appeal or writ of error ; 
but until reversed such judgment or decree is conclusive, and not sub- 
ject to collatéral attack. Thus the courts of the United States are 
statutory courts of limited jurisdiction, and the complaint filed or the 
pétition for removal, in case the cause is one removed to the national 
court from a state court, must contain ail the allégations necessary to 
show that the cause is one within the jurisdiction of the national courts. 
While a jtfdgment rendered by such a court in a cause the record of 
which faits to contain the necessary jurisdictional allégations will be 
reversed upon appeal, even if not raised by the parties in the trial court 
nor assigned as error in the appellate court, it cannot be collaterally 
attacked. Skillern v. May, 6 Cranch, 267, 3 L. Ed. 230 ; McCormick 
V. Sullivant, 10 Wheat. 192, 6 L,. Ed. 300; Des Moines Navigation 
Co. V. lowa Homestead Co., 123 U. S. 552, 8 Sup. Ct. 217, 31 L. Ed. 
202; Cutler V. Huston, 158 U. S. 423, 15 Sup. Ct. 868, 39 L. Ed. 
1040; Skirving v. Insurance Co., 8 C. C. A. 241, 59 Fed. 742; Rice 
V. Adler-Goldman Commission Co., 18 C. C. A. 15, 71 Fed. 151. 

The oiily other question worthy of considération is whether the 
hearing under the statute was to be had four weeks after the first or 
last publication of the warning notice. Counsel for coraplainants in- 
sist on the latter construction. Whether rendering a judgment before 
the time fixed for filing the answer is merely a clérical misprision un- 
der section 419^, Sand. & , H. Dig. Ark., which certainly would not 
make the decree a nulUty subject to collatéral attack, it is unnecessary 
to détermine in this case, although under the provisions of section 4197 
of thèse statutes a judgment or decree may be vacated by the court, for 
such misprision after the expiration of the term. The language of 
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the statute îs too clear to justify such a construction. The act pro- 
vides : 

"And the said Bult shall stand for trial at the flrst term of the court after 
the complalnt may be flled if sald four weeks In the case of a nonresldent or 
nnknown défendant as aforesald • * • shall expire either before the flrst 
day of the term or during the term of the court to which sald suits are 
brought respectively." 

The gênerai rule is that, unless the statute requires the last publi- 
cation to be a certain time before the hearing, it is sufficient that the 
first publication was the required time before rendition of the decree 
or judgment. Colman v. Anderson, lo Mass. 105; Harper v. Ely, 
56 m. 179; Fry V. Bidwell, 74 III. 381. 

It follows from what has been said that the decrees under which de- 
fendants claim title are valid decrees, and that complainants are en- 
titled to no relief, but that défendants are entitled to a decree confirm- 
ing their tftle as against the complainants. 

Since preparing the foregoing opinion the Suprême Court of Arkan- 
sas in Clay v. Bilby (delivered on January 9, 1904) 78 S. W. 749, ex- 
pressly overruled Gallagher v. Johnson, 65 Ark. 90, 44 S. W. 1041, 
one of the principal cases relied on by counsel for complainants, and 
limited the rule that, unless the warning order is by the clerk indorsed 
on the complaint, the court is without jurisdiction of the person of the 
défendant, announced in Beidler v. Beidler (Ark.) 74 S. W. 13, to direct 
proceedings on appeal, and not applicable to proceedings in which the 
judgment of the court is attacked collât erally. 



DONALD V. GUY et al. 
(District Court, B. D. Virginia. December 17, 1903.) 

1. PiLOTS — AOTIOIÎ AGAINST FOR NEaLIGENCE. 

The fact that a vessel settled and pald a claim against her for damages 
by collision without suit does not afCect the rlght of the owners to recover 
over against the pllot throUgh whose négligence It Is alleged the liability 
was Incurred, the burden resting upon libelants in any case to prove the 
vessel's liability and Its amount, as against respondent, and that it wa» 
Incurred through respondent's négligence. 

9. SaMB — LlABILITT FOR NBaLIOENCK CAUSING COLLISION. 

It is the settled law of the admiralty of the United States that a 
vessel Is llable for a collision caused by the négligent acts of her pilot, 
although the pilotage was compulsory, and also that the pilot whose négli- 
gence caused the collision Is llable therefor to such vessel as well as to 
the vessel Injured. 
8. Samb— Pilot Assooiation— Joint Liability fob Nkolioence of Mkmber. 

The Virginia Pllot Association Is an unlncorporated association of pilots 
formed for the purpose of controUing and regulating the business of its 
members, and through which they In efCect act by joint co-operàtion in 
performing their duties as pllots. The association elects oflScers, leases 
offices, owns property, including the pllot boats used, assigns Its members 
to service in turn, and collects ail pilotage fées earned by them, which 
are paid into bank to its crédit, and divlded between the members after 
payment of the eipenses of the association. Seld, that the members of 
such association were jointly llable for the négligent performance by one 

f 2. See Collision, vol. 10, Cent Dlg. i 236 ; Pilots, vol. 39, Cent Dig. i 19. , 
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of Itfi members of hls duty as a pilot, through whlch the vessel of whicli 
he was in charge was subjected to liablUty for collision, there belag notb- 
ing lu the statutes of Virginia provldlng for the régulation and llcenslng 
of pilots by a board of pilot commlssloners Inconsistent wlth such Joint 
liabllity. 

In Admiralty. Libel to recover damages arising from alleged neg- 
lect of pilot. On exceptions to libel. 

Hughes & Little, for libelant. 

R. C. Marshall and D. Tucker Brooke, for respondents. 

WADDILL, District Judge. This is a libel filed by the owner of 
the steamer Santuit to recover damages sustained by the owners of 
the schooner George Churchman, and paid by the libelant hère, aris- 
ing frora the collision between the Santuit and Churchman in Chesa- 
peake Bay, near Thimble Light, on the I4th of January, 1901, and 
which collision libelant allèges was brought about by the négligence 
and want of proper care on the part of the respondent Frank W. 
Guy, a licensed Virginia pilot, and who as such was in charge of the 
navigation of the Santuit at the time of collision. By the libel it is 
sought to charge the said Guy and his associâtes, some 26 in num- 
ber, who compose the Virginia Pilot Association, jointly with the 
damages sustained by said collision. 

The case is now before the court upon the exceptions filed by the 
respondents to the libel, which présent the légal question as to the 
individual liability of the members of the Pilot Association for the 
acts of one of their number, 

A preliminary question is presented as to the efifect of the libelant 
agreeing upon the amount of damages sustained by the Churchman, 
and the paj'ment of the same, without notice to the respondents, if 
it was proposed to hold them liable for the collision. This conduct 
on the part of the libelant does not disentitle a recovery in this action, 
but bears upon the amount of the recovery, if anything, that he is 
entitled to. No settlement, it is true, need hâve been made with 
the Churchman on account of the claim for damages sustained in 
the collision, as libelant might hâve awaited the resuit of suit for the 
same by the Churchman. The failure so to contest the claim, and 
the payment thereof, should not serve to relieve the respondents al- 
together from liability, if any exists against them, by reason of said 
collision. The payment ol the alleged damages in advance of a judi- 
cial ascertainment of the same in no manner binds the respondents 
to pay the amount thus acquiesced in, or, indeed, afïects their lia- 
bility. They hâve the full right in this action to make every défense 
that could hâve been made in the libel in their own behalf or by the 
Santuit, and the payment does not establish even a prima facie case 
either as to the amount due or the right of recovery. It affects the 
burden of proof rather than otherwise ; that is to say, the libelant as- 
sumes the burden to establish the négligence of the respondent Guy, 
as well as the freedom from fault of the Churchman, and also of his 
own vessel, the Santuit. The authorities to sustain this position are 
numerous, and quite conclusive. Oceanic Steam Nav. Co. v. Com- 
pania Trans-Atlantica Espanola, 144 N. Y. 663, 39 N. E. 360; Wil- 
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liams V. Greer's Adm'rs, 4 Hayw. 235 ; Village of Port Jervîs v. First 
Nat. Bank, 96 N. Y. 550, 556; Aberdeen v. Blackmar, 6 Hill, 324; 
Binsse v. Wood, 37 N. Y. 526, 531 ; Bridgeport Fire Ins. Co. v. 
Wilson, 34 N. Y. 275 ; Swansey v. Chase, 16 Gray, 303. 

The right of the iibelant to recover over against the respondents, 
if, indeed, they are liable at ail, exists as well where a settlement has 
been made as if the question of their liability and the amount of the 
sanie had been concluded by judgment. Smith v. Forân, 43 Conn. 
244, 21 Am. Rep. 647; Swansey v. Chase, ï6 Gray, 303; Gray v. 
Gasiight Ce, 114 Mass. 149, ig Am. Rep. 324. 

Respondents refer in opposition to this view to the cases of Rob- 
bins V. Chicago, 4 Wall. 657, 18 L. Ed. 427, and Washington Gas Co. 
V, District of Columbia, 161 U. S. 329, 16 Sup. Ct. 564, 40 L. Ed. 712. 
A careful review of thèse cases will be found to contain nothing in- 
consistent with the views herein expressed. They treat rather of 
ifie efïect of the failure of a défendant jointly liable with another to 
appear and défend a suit of which he has notice, involving possible 
iiability, than otherwise, and apparently concède the existence of the 
liability. 

Coniing to the question of the liability of the members of the Pilot 
Association for the individual acts of each other, treating them either 
as partners, or parties jointly liable for the acts of one another, con- 
sidération should be had to the spécifie averments of the libel. After 
setting out that the défendants named, at the time of the collision 
and the filing of the libel, were licensed Virginia pilots, under the laws 
of the State of Virginia, and having the right to charge compulsory 
pilotage, provided they tendered their services, the libel avers that: 

"Third. The said défendants, Frank W. Guy [and naming the other 26], as 
a matter of convenience to themselves, and in order to avoid conflict as to 
their respective rights to board vessels, hâve formed themselves into an un- 
incorporated association, which they call the A^irginia Pilot Association. The 
iibelant avers that the gênerai terms of that association are that the pilots 
hâve agreed among themselves that they shall taice tums in boarding vessels 
which are required by the statute to talie a pilot. By a furtlier agreement 
among themselves, the fées, which would otherwise be due the individual 
pilots for pilotage, are not paid by the vessels boarded to the spécial pilot 
that boards her, but are paid into a common fund, and put in bank to the 
crédit of the said Virginia Pilot Association. The said parties, as members 
Of the Virginia Pilot Association, own varions property, including pilot boats, 
office furniture, and other property necessary to the conduct of their business, 
and they lease offices and undergo varions other expenses necessary to the 
conduct of said business. The funds collected from vessels for pilotage con- 
stitute a common fund, out of which they pay aU expenses incident to the 
business, including office expenses, expense of operating their pilot boats, 
etc., and the balance remaining after such expenses is divided among the said 
parties. The blUs for pilotage are made out in the name of the Virginia Pilot 
Association, and the bills against the said business are paid by checks of 
the Virginia Pilot Association. The said défendants hâve elected O. E. 
Edwards as président of the said association, and the above named W. T. 
Stanworth as secretary of the said association." 

The exception to this libel admits the truth of its averments of 
fact, and this case is therefore to be disposed of upon the pleadings 
thus made. 

It would seem quite clear upon the averments of the libel, as thus 
admitted by the exception, that a liabiHty would arise against the 
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défendants Jointly for their acts, unless there be some statute or ruie 
of public policy to the contrary. The question of the liability of the 
Santuit for the négligent acts of her pilot, as well as of the pilot to 
the Santuit, and the Churchman aiso, is no longer an open question 
in the courts of this country. In The China, 7 Wall. 53, 67, 68, 19 
L. Ed. fy^, the Suprême Court, after a full and elaborate review of 
the law, held that a libel in rem would lie against an ofEending vessel 
for the négligent act of a pilot employed under compulsion; and 
aîso recognized the fact of the liability of the pilot for damages 
arising from his négligence, as well to the vessel employing him as 
to the one injured in a collision. Sideracudi v. Mapes, 3 Fed. 874, 
87s ; Wilson V. Charleston Pilots' Ass'n et al, 57 Fed. 227. Tbese 
latter décisions are from the District Court — the former by Judge 
Choate, of New York, and the latter by Judge Simonton, now Circuit 
Judge of fhis circuit. 

The respondents insist that they are relieved from joint liability 
for the acts of each other because of the statute of the state of Vir- 
ginia under which pilots are appointed, regulated, and controlled. 
Act Gen. Assem. Va. April 21, 1882 (Acts 1881-82, p. 392, c. 62), 
which now constitutes chapter 89 of the présent Code of Virginia. 

It is true by this act provision is made for the appointment of 
pilots, and a board of pilot commissioners, the latter to look after and 
regulate the conduct of the pilots ; and elaborate directions are pre- 
scribed concerning the rights and acts of pilots, and their powers and 
privilèges; and said board is given extensive powers for enforcing 
the claims of pilots, and of their control over pilots. But by section 
39, p. 397, of the act, it is expressly provided that "nothing herein 
shall authorize such board to décide upon the liability of the pilot or 
his apprentice to any party injured by his négligence or raisconduct, 
or to prevent such party from recovering for any damage occasioned 
thereby" (section 1982, Code 1887) ; and by section 2, p. 392, of thé 
act (section 1955, Code 1887), the board is authorized to make such 
rulcs as it may think necessary for the proper government and régu- 
lation of pilots licensed by them. 

Indeed, the entire act of assembly referred to contemplâtes a plan 
of pilotage inconsistent with the conduct of the business as an indi- 
vidual enterprise by any one pilot, and which could only be rendered 
by the joint opération of a number of persons. Section 7, p, 393, 
of the act thus refers to the pilots : 

"(7) Every pilot, or tbe company to which he belongs, ehall keep one suf- 
ficient beat of at least 30 feet keél, which he shall be attachée! to and cruise 
in, and any one acting as a pllot without having such a boat, shall forfeit 
$150.00 to any person wbo may sue for the same." Section 1960, Code 1887. 

There seems to be nothing in the statute referred to inconsistent 
with the pilots' joint liability for the négligent acts of each other, and 
the old statutes of Virginia, down to the Code of 1849, ii^ terms treat- 
ed the pilots' associations as partnerships. Act May i, 1755, § 4 
(6 Hen. St. at Large, p. 491, c. 11) ; Act Dec. 26, 1792, Code 1803, 
p. 239, § 12; Act Jan. 23, 1802, Code 18O3, § 9, p. 417; Act Feb. 10, 
1819, § 11; 2 Rev. Code 1819, p. 123, c. 216. Whether the respond- 
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ents be technically partners or not, upon the charges made in the 
libel, and conceded by the exception, they combine ail the éléments 
of a copartnership, and on reason as well as authority should be so 
treated and held liable as such. 

In the récent case of Meehan v. Valentine, 145 U. S. 611, 618, 623, 
12 Sup. Ct. 972, 973, 975, 36 L. Ed. 835, the Suprême Court of the 
United States had under review the question of partnership, and quite 
fuUy discussed the doctrine of what were the requisites of a partner- 
ship ; and Mr. Justice Gray, speaking for the court, referring to Ward 
V. Thompson, 22 How. 330, 16 L. Ed. 249, said (page 618, 145 U. S., 
page 973, 12 Sup. Ct., 36 E. Ed. 835) : "The requisites of a partner- 
ship are that the parties must hâve joined together to carry on a trade 
or adventure for their common benefît, each contributing property or 
services, and having a community of interest in the profits ;" and later 
on (page 623, 145 U. S., page 975, 12 Sup. Ct., 36 L. Ed. 835) says, 
after referring to this définition: 

"If they do this, the incidents or conséquences foUow that the acts of one 
conducting the partnership business are the acts o£ ail; that each is agent for 
the flrm and for the other partners; that each recel ves part of the profits as 
profits, and takes part of the fund to which the creditors of the partnership 
hâve a right to look for payment of thelr debts; that ail are liable upon con- 
traets made by any of them with thlrd persons, wlthln the scope of the part- 
nership business; and that even an express stipulation between them that 
one shall not be liable, though good as between themselves, is ineffectuai as 
against thlrd persons; and participation in the profits Is presumptive, but not 
conclusive, évidence of partnership." 

The Suprême Court in Berthold v. Goldsmith, 24 How. 536, 16 L. 
Ed. 762, in discussing the liability of partners (Mr. Justice Cliflford 
speaking for the court), said : 

"Actual participation in the profits as a principal, we think, créâtes a part- 
nership as between the parties and a thlrd person, whatever may be their 
intention in that behalf, and notwithstanding the dormant partner was not 
expected to participate in the loss beyond the amount of profits. Every man 
who has a share in the profits in a trade or business ought also to bear hls 
share of the losses, for the reason that in taking a part of the profits he takes 
a part of the fund or trade on which the creditor relies for payment." 

The rule in this latter case was recognized by the same court in 
Seymour v. Freer, 8 Wall. 221, 19 L. Ed. 306; Hunt v. Oliver, 118 
U. S. 212, 221, 6 Sup. Ct. 1083, 30 L. Ed. 128; as well as in the 
case of Meehan v. Valentine, supra. This same test of a copartner- 
ship is supported by authorities almost without number; as is also 
the proposition that the members of an unincorporated association, 
which shares profits, are Hable as partners. Keasley v. Codd, 2 C 
& P. (12 E. C. L.) 408; Brown's Ex'r v. Higginbotham, 5 Eeigh, 
633, 27 Am. Dec. 618; Jones v. Murphy, 93 Va. 214, 24 S. E. 825; 
Fleming v. Lay, 109 Fed! 952, 48 C. C. A. 748; Meehan v. Valentine, 
supra; Ricker v. Trust Co., 140 Mass. 346, 348, 5 N. E. 284; Rail- 
road Co. v. Pearson, 128 Mass. 445 ; Frost v. Walker, 60 Me. 468 ; 
Davison v. Holden, 55 Conn. 103, 10 Atl. 515, 3 Am. St. Rep. 40; 
Kaiser v. Bank, 56 lowa, 104, 8 N. W. 772, 41 Am. Rep. 85 ; Robbins 
v. Butler, 24 111. 387, 426; Kramer v. Arthurs, 7 Pa. 165; McGovern 
v. Robertson (N. Y.) 22 N. E. 398, 5 L. R. A. 589. 
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Whether the respondents are liable as copartners or not, there 
would seem to be no reason why they should not be held jointly liable 
for the faithfui performance of their duties, discharged under the cir- 
cunistances set forth in the libel, where it appears that although not 
incorporated, and therefore not liable as an association, they in efïect 
act by joint co-operation in the dis charge of their duties. They di- 
■vide the work among themselves, so that each one gets a full share ; 
the fées are paid by the vess&Is boarded, or to which services are ten- 
dered, not to the pilot who actually perforais the service, but it goes 
into a common fund, and is placed in bank to the crédit of the pilot 
association ; as members of the association, they own personal prop- 
erty of various kinds; lease ofïices for the use of the association; 
bills for services are made out in the name of the association, and 
biîls against the business are paid by checks of the association ; they 
also hâve a président and secretary of said association. Railroad Co. 
v. Ross (111.) 31 N. E. 412, 34 Am. St. Rep. 49; Cobb v. Abbott, 
14 Pick. 289 ; Steel v. Lester, L. R. 3 C. P. D. 121 ; Machine Co. v. 
Keifer (111.) 25 N. E. 799, 10 L. R. A. 696, 23 Am. St. Rep. 688; 
ConnoUy v. Davidson, 15 Minn. 519 (Gil. 428), 2 Am. Rep. 154; 
Champion v. Bostwick, 18 Wend. 175, 31 Am. Dec. 376. 

In his récent valuable treatise on Admiralty (Hughes, Adm. pp. 
34-36), the author, an admiralty lawyer of recognized ability, strongly 
maintains the doctrine that pilots are jointly liable for the négligent 
acts of each other rendered under the circumstances of the présent 
case. ' 

That copartners and the members of a joint association are liable 
for the tortious acts of each other when the same are committed in 
the discharge of their respective businesses or duties, and in further- 
ance of the objects and aims of the copartnership or association, is 
well settled ; and certainly in a case like the présent, where the serv- 
ices to bc rendered by the- respondents require a high order of skill 
to intelligently discharge, it would seemi both plain and right that if 
persons acting in such capacity negligently discharge their duties 
they should one and ail be liable for the conséquences which follow. 
Hyrne v. Erwin, 23 S. C. 226, 55 Am. Rep. 15 ; Mellors v. Shaw, i 
Best & S. (loi E. C. L.) 437; Ashworth v. Stanwix, 3 L. & E. (107 
E. C L.) 700; United States v. Baxter (C. C.) 46 Fed. 350; Cobb v. 
Abbott, supra; Moreton v. Harden, 4 B. & C. (10 E. C. L.) 223,- 
316; ConnoUy v. Davidson, supra; Champion v. Bostwick, supra; 
Railway Co. v. Shacklet, 105 III. 364, 44 Am. Rep. 791 ; Storv, Part. 
(7th Ed.) §§ 166, 167. 

There is nothing in the Virginia pilotage law that opérâtes to re- 
lieve the respondents from. joint liability, and it would be contrary 
to pubHc policy if such were the case. Pilots are, it is true, the 
créatures of the statute, and they are required to give a $500 bond, 
but upon what condition it does not appear, nor for whose benefit it 
is given. It is presumably for the faithfui discharge of their duties, 
and not for the benefit of those who may sufifer from their négligence 
or want of skill. Sideracudi v. Mapes (D. C.) 3 Fed. 876. The pilot- 
age laws are enacted in the interest of commerce ; and while large 
rewards are ofifered to persons embarking in this undertaking, and to 
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some extent commerce may be burdened as well as benefited thereby, 
still, in the main, the législation is in the interest of the latter, and 
should be broadly construed to that end. Certain it is, it was net 
passed in the interest of the piiots particularly, further than to accord 
them their just dues and fair reward and rémunération for their serv- 
ices. Nor is it contrary to public policy that thèse functionaries 
should be held liable for the acts of each other, where they jointly act, 
as in this case. In this âge, when the business of the country has 
grown to the extent that it has, and the médiums of commerce are 
such as to make it impracticable for them to discharge their duties 
intelligently and eiïectively acting in their individual capacity, as is 
apparent from the law itself, just why they should not be jointly liable 
cannot well be perceived, unless it be that the laws in question were 
enacted solely in their interest, which surely cannot be the case. So 
far as the public is concerned and commercial interests are affected, 
every considération would dictate that they should be held liable for 
the acts of each other, since they so act together, and that each 
should be the monitor of the behavior, the conduct, and the capacity 
of the other, thus tending to insure some security to the public and 
to the persons whom they serve and from whùm they receive their 
patronage. The plan of individual liability would afiford no security 
in fact, since an entirely unworthy or irresponsible member might 
discharge the duty which is made compulsory by law to be performed, 
and the person afïected would neither hâve the opportunity of pro- 
test nor notice of such inefificiency. 

The chief theory on which joint liability is denied in this case is 
the lack of any contractual relation between the respondents gen- 
erally and the shipowner for whom the pilot performed the service ; 
the contention being that each case stands upon its own merit, each 
rests upon the contract made between the ship on the one hand and 
the pilot on the other, and that the pilot association has no lot or 
part in this undertaking, and that the same is not contemplated in 
the organization between the members of the association. Conced- 
ing this to be true, the argument is entirely specious, for the reason 
that the service does not dépend on the contract between the parties. 
It lacks the most essential élément of contract; that is, mutuality 
of agreement. It is compulsory pilotage, plain and simple. The 
pilot charges, and the vessel pays, not because of any contract be- 
tween them, but by virtue of the state law imposing upon the vessel 
served, or to which the service is tendered, in behalf of the pilot, a 
fixed and definite compensation. Ail that has to be done is to prof- 
fer the service, and liability attaches, although no pilotage be actually 
performed. 

Counsel for the respondents refer to the case' of Mason v. Ervine 
(C. C.) 27 Fed. 459, to support their contention of the nonliability 
of the members of the association in this case. This décision, while 
apparently supporting their view, arose under a local statute of the 
State of Louisiana, which would seem to relieve its force as authority 
in this case. The détermination of the présent question was not 
iiecessary to the décision of that case, since it was held that the col- 
lision was caused by the négligence of the vessel suing, and not of 
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tlie individual pilot in charge. Référence has also been made to The 
City of Dundee and The City of Reading (D. C.) 103 Fed. 696, and 
108 Fed. 679, the latter being a décision of the Circuit Court of Ap- 
peals for tlie Third Circuit on appeal from the former décision. This 
case arose in the Eastern District of Pennsylvania, as the resuit of a 
collision in the Delaware river between Camden and Philadelphia ; 
and, while there is not enough in the décision to tell what were the 
peculiarities of the local pilotage laws under considération in that 
case, still it sufïiciently appears that whatever may hâve been said 
by that court on this subject was mère obiter. There the City of Read- 
ing, a ferry boat, Hbeled the City of Dundee, an océan steamship, an- 
chored in the river, because of her improper place of anchorage, and her 
failure to give proper signais ; and the court held that the Dundee was 
properly anchored, and did give the proper fog signais, and that there 
was no négligence on the part of the individual pilot in making the im- 
proper anchorage. 

Wilson v. Charleston Pilots' Association (D. C.) 57 Fed. 227, 233, 
a pilots' association under the laws of South Carolina, seems to hâve 
been a case arising under an act similar in many respects to the Vir- 
ginia act, and there the question of liability was squarely raised; but 
Judge Simonton, after reviewing the subject of individual liability of 
the pilot, as well as that of fault in the case, decided that inasmuch as it 
appèared that the damage sued for arose from the négligence of the 
libelant, and not that of the pilot, it was not necessary to pass upon 
the liability of the association. 

From what has been said it foUows that the exception should be 
overruled, and a decree cntered accordingly. 



EAELB V. CHESAPEAKE & 0. KY. CO. 

(Circuit Court, E. D. Pennsylvania. February 8, 1904.) 

No. 31. 

1. FoBEiGN Coepoeations—Peocesb— Service — Business withxh State, 

Where in an action In a fédéral court, sltting In Pennsylvania, agalnst 
a foreign corporation, the statement of clalm flled when the summons 
was Issued described the défendant as a raiiway corporation of the state 
of Virginia, and neither such statement, the summons, the preecipe there- 
for, not the return, reclted that the corporation was transacting business 
In Pennsylvania, a service made on the corporatloh's assistant secretary 
in Pennsylvania was insufficient to confer jurisdictlon of the corporation. 

2. Same—Evidence. 

Défendant, a Virginia rallroad company, neither owned nor operated any 
raiiroad located in Pennsylvania, and malntained no office in that state, 
though three directors and Its assistant secretary resided tltîve, who may 
at varions times hâve received and given information indirectly affiecting 

IT 1. Service of proeess on foreign corporations, see note to EIdred v, Ameri- 
can Palace Car Co., 45 0. C. A. 3. 

1[ 2. Foreign corporations "doing business" in state, see note to Wagner t. 
J. & G. Meakin, 33 0. 0. A. 585. 
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the corporation's business elsewhere'. Defendant's cars, both freight anfl 
passeiiger, were transported througb Pennsylvania by other rallroads for 
the convenlence of passengers and shippers; such rallroads, however, 
paying for the use of the cars, and receiving the freight and passenger 
rates for that portion of the haul that was done In Pennsylvania. Défend- 
ant was aiso a member of a freight transportation Une which maintained 
an agency in Pennsylvania for the solicitation of freight to be shipped 
under through bills of lading, eaeh Une receiving a proportionate share 
of the freight, and eaeh contributlng to the expense of the agency ; and 
another railroad Company, located in Pennsylvania, sold coupon tickets 
In connection with Its own tickets only, good over defendant's road, ac- 
counting eaeh month to défendant for its proportion of the proceeds. 
^Beld, that such facts did not justlfy a finding that défendant was doing 
business In Pennsylvania, so as to authorize it to be sued in that state. 

Asa W. Waters and Chas. Biddle, for plaintiff. 
Théodore W. Reath, Thomas Reath, and Joseph I. Doran, for défend- 
ant. 

J. B. McPHERSON, District Judge. This is a motion to vacate 
the service of a summons in assumpsit on two grounds : First, that 
the return of the marshal is fatally def active; and, second, that, even 
if the return were in proper form, the défendant, which is a corpora- 
tion of the state of Virginia, is not doing business in Pennsylvania, 
and therefore cannot be sued in this court. 

I. The writ commands the marshal to summon the Chesapeake & 
Ohio Railway Company, "a corporation under the laws of the state of 
Virginia," and the return is as follows : 

"May 2, 1902, at Philadelphla, in my district, served the withln writ on 
Chesapeake & Ohio Railway Company, by giving a true and attested copy 
thereof to David C. Green, assistant secretary of said company, and making 
contents known ; also plaintiff's statement." 

Nowhere upon the record is there any averment that the défendant 
is doing business in the state of Pennsylvania, and, in view of this fact, 
the absence of such an avernlent from the marshal's return is said to 
constitute a fatal defect therein. In my opinion, this proposition is 
sound. In the statement of claim, which was filed when the summons 
was issued, the défendant is described as a railway corporation of the 
state of Virginia. Prima facie, therefore, its business of transporta- 
tion is conducted there ; and although, no doubt, it may do part of its 
business in this state, there is certainly no presumption that this is 
true. The corporation cannot be hère for any purpose unless it is 
transacting the business for which it was organized. The mère prés- 
ence of some of its ofQcers or agents does not justify the conclusion 
that they hâve brought the corporation with them. That invisible and 
intangible entity only exists in thought, and is regarded as présent in 
a foreign jurisdiction only when its officers or other agents cross the 
line of that jurisdiction for the purpose of carrying on the corporate 
enterprise, and actually do carry it on, within the foreign boundaries. 
A Virginia corporation cannot be sued in this district as long as it 
keeps its agents and its property at home, because it is not within reach 
of the court's process ; and therefore, to make a valid service upon it, 
the fact must exist that the corporation has voluntarily crossed the 
state line, and by doing business hère has placed itself within the power 
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of the State and fédéral tribunals. In the state courts of gênerai 
jurisdiction it raay be true that sUch a return as is now under con- 
sidération would be prima facie valid ; but, in a fédéral court of limited 
jurisdiction, it is hardly necessary to say that every jurisdictional fact 
must appear upon the record, Therefore the présent record should 
show somewhere that the défendant is doing business in this common- 
wealth, and, as the fact is nowhere else averred — ^neither in the praecipe 
for the summons, nor in the summons itself, nor in the statement of 
claim — the marshal's return should hâve supplied the essential fact. 
In St. Clair v. Cox, io6 U. S. 350, i Sup. Ct. 354, 27 L. Ed. 222, the 
Suprême Court thus stated the rule that I hâve just applied (page 359, 
106 U. S., page 362, I Sup. Ct., 27 L. Ed. 222) : 

"* • * We are of opinion that, wàen Bervice is made witliin the state 
upon an agent of a forelgn corporation, It is essential, in order to support the 
jurisdiction of the court to render a personal judgment, that it should appear 
somewhere in the record — either in the application for the writ, or accompany- 
ing its service, or in the pleadings, or the flnding of the court — that the cor- 
poration was engagea în business in the state. The transaction of business 
by the corporation In the state, gênerai or spécial, appearlng, a certiflcate of 
service by the proper ofBcer on a person who Is Its agent there would, in our 
opinion, be sufBcient prima facie évidence that the agent represented the Com- 
pany in the business. It would then be open, when the record is offiered as 
évidence In another state, to show that the agent stood in no représentative 
character to the company, that his duties were llmlted to those of a sub- 
ordinate employé or to a partlcular transaction, or that bis agency had ceased 
when the matter In suit arose." 

Judge Dallas has recently set aside a similar return in this dis- 
trict for the same reason. Scott v. Oil Co., 122 Fed. 835. And 
the point was decided within a few months by the Circuit Court of 
Appeals for the Seventh Circuit in Central Grain & Stock Exchange 
V. Board of Trade, 125 Fed. 463. 

This conclusion is in no way afïected by the fact that the Pennsyl- 
vania act of 1901 (P. L. 614), under whose second section the service 
in this case was made, authorizes the service of the writ of summons 
upon any corporation, domestic or foreign, "by handing a true and 
attested copy thereof to the président, secretary, treasurer, cashier, 
chief clerk or other executive officer personally." This act only deals 
with the manner of service. Park v. Oil City Boiler Works, 204 Pa. 
453, 54 Atl. 334, where the Suprême Court of Pennsylvania declared 
that this statute had made no change in the common-law rule con- 
cerning suits against corporations, and no change in the jurisdiction 
of the courts or the liability of corporations to be sued. Section 2 
necessarily présupposes that the corporation is already within the 
state, and is therefore capable of being reached by a writ. Assuming 
the assistant secretary of the défendant to be an "executive officer," 
and not merely a subordinate upon whom service would not be suf- 
ficient, it is clear that his mère présence, either as a visiter or as a 
résident, in this district, is immaterial. The vital question is, was the 
corporation doing business in the state of Pennsylvania? If it was 
not, the fact that the assistant secretary chose to live hère could not 
confer jurisdiction upon any court; and in the fédéral courts, as I 
hâve already said, every jurisdictional fact must appear upon the 
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record. Upon the subject of service of process upon a foreign cor- 
poration, see the note to Eldred v. American Palace Car Ce, 45 C. 
C. A. 3, which contains an extensive collection of the cases upon this 
subject. 

2. But as the technical défense just considered may be avoided in 
another suit, or in the return upon an alias wiit, it is désirable to dé- 
cide the remaining and more important question. Upon this point, 
dépositions hâve been taken, and there is no dispute about the facts. 
They are as follows, to use the language of defendant's counsel : 

"(1) The défendant, tbe Chesapeake & Ohlo Rallway Company, is a raiiroad 
corporation organized and existing under the laws of the state of Virginia, 
and opérâtes a raiiroad only in the states of Virginia, West Virginia, Ken- 
tucky, and Ohio, and has no stations, dépôts, or railway within the state of 
Pennsylvania. The gênerai offices of the défendant Company are at Rlch- 
mond, Virginia, and it opérâtes a Jine of raiiroad, for the carriage of freight 
and passengers, extending from Virginia, through the states of Virginia, West 
Virginia, and Kentucky, to Cincinnati, in the state of Ohio, 

"(2) David C. Green, residing at St. Davids, Pennsylvania, is the assistant 
secretary of the défendant corporation, and John P. Green, S. M. Prévost, and 
Samuel Rea are directors of the défendant corporation, ail three of whom ré- 
side in or near Philadelphia, in the state of Pennsylvania ; but neither the 
said assistant secretary, nor any of the three directors mentioned, hâve of- 
fices in Pennsylvania for the transaction of business of the défendant Com- 
pany, and no meetings of the board of directors of the défendant Company 
were held in Pennsylvania on or prior to the date when service of the writ 
herein was attempted, escept that one witness [John P. Green's testimony 
taken in Philadelphia, May 1, 1903, page 3] testiiied that he could not remem- 
ber any meeting of the board in Philadelphia. but thought the board 'met once' 
in Philadelphia 'two or three years ago' ; nor do any of them do or transact 
in Pennsylvania any business for the défendant company. Some of the meet- 
ings of the board of directors of the company are held in the city and state 
of New York. The said David O. Green has no corporate seal or ofiice furni- 
ture of the défendant company in his possession or for his use in Philadelphia 
or in Pennsylvania. 

"(3) The défendant company, with the Cleveland, Cincinnati, Chicago & St. 
Louis Railway, Atlantic Coast Line Raiiroad, Seaboard Air Line Railway, 
Southern Railway, Ohio Central Raiiroad, and Columbus, Hocking Valley & 
Toledo I/ines, Cincinnati, Hamilton & Dayton Railway, Pittsburg, Cincinnati, 
Chicago & St. Louis Railway, Old Dominion Steamship Company, Illinois 
Central Raiiroad (Southern Lines), and Clyde Steamship Company, Is a mem- 
ber of a freight soliciting bureau [see testimony of E. D. Hotchkiss, page 31 
of dépositions taken at Richmond, Va., March 24, 1903], or arrangement solely 
for the purpose of solicitlng Interstate freight to move via their respective 
Unes, known as the Kanawha Despatch ; and the said Kanawha Despatch 
maintains in Philadelphia, Pennsylvania, a freight soliciter, James Harris ; 
he being the agent of the Kanawha Despateh, composed of the last-named 
carriers, Including the défendant company ; each carrier being entitled to its 
charges for such service as It may render on its own line. The Kanawha 
Despatch is simply the name of a route by which freight moves, as is indi- 
eated by the évidence, and particularly by the bills of ladlng in évidence, 
with 'Kanawha Despatch Routes,' or 'Chesapeake & Ohio Route,' as a caption. 
The expenses of the said Kanawha Despatch, .including the salary of James 
Harris, are paid proportionately by the carriers interested in the freight 
bureau, according to the revenue, upon the basis of the distance such freight 
is carried by each carrier, from the business so solicited and obtained. Tbe 
carriers do not divide profits or expenses of transportation of freights so so- 
licited by the said James Harris, but each line bears the gênerai expenses 
of Its own route and of ail transportation over it ; and the only duties of the 
said James Harris. and his only authority, so far as the défendant company 
is concerned, are llmited and conflued' to the solicitation in Philadelphia of 



BABLE V, OHESAPEAKE * O. ET. 00, 23Ô 

Interstate freiglit tû be moved or transported over the Une pf this défendant 
outside of the state of Pennsylvanla, and wholly between" states other thàn 
Pennsylva;nia ; the issue of throùgh bills of lading for transportation of 
gôods, Including sucU Interstate transportation, over défendants railway 
vvholly outside the state of Pennsylvanla, such bills of ladlng belng by thelr 
terms several, and not joint, and limlting loss or damage to the carrier on 
whose Une the loss or damage occurs; and the giving of Information as to 
def endant's f reight charges for such transportation to persona deslrous of 
procuring the same. James Harris bas no authority for this défendant to 
colleet, and does not eollect, the charges for such Interstate transportation, 
nor does the défendant company eontrol or appoint him, and has merely one 
vote in hls appointment as a member of the solieiting freight bureau known 
as the Kanawha Despatch. 

"(4) The défendant company, by an arrangement witb the Pennsylvanla 
Kaiiroad Company, delivers certain of its passenger cars to the Pennsylvanla 
Raiiroad Company, at Washington, District of Columbia, wbich cars are then 
made up into a ti-aln by the Pennsylvanla Eallroad Company, and operated 
by the Pennsylvanla Raiiroad Company from Washington to Jersey City, New 
Jersey, and again returned to Washington solely in charge and management 
of employés of the Pennsylvanla Eailroad Company between the two last- 
mentionéd points, the revenue from passengers carried upon the said train 
between Washington and Jersey City belng approprlated to and by the Penn- 
sylvanla Eailroad Company ; the objéct of this hlring by the défendant com- 
pany to the Pennsylvanla Raiiroad Company of the said passenger cars being 
to avoid the neeesslty of change by through passengers at Washington, Dis- 
trict of Columbia, and the hirlng and use of the coaches of the défendant 
company by the Pennsylvanla Raiiroad Company whlle such coaches are in 
the service of the Pennsylvanla Raiiroad Company is paid for by thè Penn- 
sylvanla Raiiroad Company on a mlleage basis, at tlireecents per car mile. 

"(5) The défendant company, at tlmes prlor to the attempted service of the 
writ hereln (May 2, 1902), and untll a date early in July, 1902, allowed the 
Pennsylvanla Raiiroad Company to haul the Chesapeake & Ohio dinlng car 
between Washington and Jersey City, through Pbîladelphla ; the steward, 
cooks, and vyalters çemaining ou the car, but the transportation of the car 
belng conducted eintirely by the Pennsylvanla Raiiroad Company north of 
Washington, and through the state of Pennsylvanla. 

"(6) The défendant company, under a eustom among the raiiroad Systems 
of the United States, delivers to the possession of its Connecting companies, 
from time to time, at such points as Rlchmond, Virginia, and Washington, 
District of Columbia (ail of them being points outside of the state of Penn- 
sylvanla), where ifs Une of raiiroad conneets witb the Unes of other com- 
panies, its freight cars, loadéd witb merehandise, eonsigned to varions points 
in the United States ; and some of its said cars are transported, solely in the 
possession, charge, and eontrol of companies other than the défendant com- 
pany, to points in and beyond Pennsylvanla, and pass through or into Penn- 
sylvanla in the course of such transportation. And when the hauj of the said 
cars Is completed by such Connecting companies of this défendant, the said 
cars are in due course returned to this défendant, the Connecting companies 
paying to this défendant as compensation for the hlring and use of said cars 
the sum of twenty cents for each day such Connecting companies retaln pos- 
session, use, and eontrol of each car, wlthout regard to where or how far the 
car is hauled. ' The purpose of this arrangement Is the convenience of the 
shlppers, and to avold the delay incident to unloading the cars and reloadlng 
the merehandise into other cars at such Connecting points. The défendant 
company does not recelve the freight charges for the haul of such merehandise 
on the Unes of its Connecting companies in Pennsylvanla and elsewhere, and 
does not haul the said cars through, into, or in Pennsylvanla. 

"(T) The Pennsylvanla- Raiiroad Company, a raiiroad corporation incor- 
pora ted, organlzed, and dolng business in and under the laws of Pennsylvanla, 
sells at its ticket offices in Pbîladelphla coupon tickets of the défendant com- 
pany, but only In connection wlth the sale of Pennsylvanla Raiiroad tickets, 
and remits on monthly ticket balances the moneys so derlved from such 
sales, so far as thé sâid moneys are to pay for the Chesapeake & Ohio Railway 
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Company coupon, and only In connection with the purchase by passengers of 
tickets over the Pennsylvania Railroad to points where the sald rallroad con- 
neets with the raiiway of the said défendant eompany, or eonneets with other 
Unes of railroad which ultimately connect with the railroad of the défendant 
Company." 

As it seems to me, nothing in the foregoing statement constitutes 
such a doing of business in the state of Pennsylvania as subjects the 
défendant to the jurisdiction of the courts. Clearly, the mère rési- 
dence of the three directors and the assistant secretary is not enough. 
The corporation maintains no office in the state, and the occasional 
giving of information to one of the directors, who is also the chairman 
of the finance committee, by the assistant secretary, and the infrequent 
receipt or posting of a letter, while thèse acts may indirectly afïect the 
transaction of the corporate business else where, do not, in my 
opinion, bring the corporation itself "within this jurisdiction. Neither 
does the transit of the defendant's freight and passenger cars across 
the state, either separately or as soHd trains, constitute the transaction 
of corporate business by the défendant. Thèse cars are drawn by the 
Pennsylvania Railroad Company, and not by the défendant itself; and 
the Pennsylvania Company is paid for this service by receiving a due 
proportion of the money paid for freight and passage. The trans- 
portation is not the defendant's act, and the fact that its cars con- 
tinue to be used, for the convenience of passengers and shippers, 
after the state Une has been reached, is unimportant. To hold other- 
wise would make many railroad companies suable in nearly every 
state in the Union, for it is vi^ell known that a freight car of any 
railroad may visit many states before it is finally returned to its 
owner. Such cars are really hired to other carriers, and for the time 
are the cars of the railroad that hauls them. Wall v. Norfolk & 
West. R. Co. (W. Va.) 44 S. E. 294. The sale of tickets over the de- 
fendant's railroad by the Pennsylvania Company in Philadelphia is 
only made in connection with the sale of the Pennsylvania company's 
own tickets, and is largely for the convenience of travelers. If this 
constitutes the transaction of corporate business in a state, it is pos- 
sible that every important railroad eompany in the United States may 
be sued in this district, and in many other districts as well. Finally, 
to maintain a freight soliciting agency in connection with other trans- 
portation companies has been decided not to subject the various com- 
panies to suit in the jurisdiction where the agency is maintained. 
Pennsylvania R. R. Co. v. Rogers, 44 S. E. 30D, 62 L. R. A. 178. 
In that case the Court of Appeals of West Virginia said : 

"The existence of this Star Union Line and its opérations In the county of 
Ohio is the only ground for saying that the Pennsylvania Railroad Company 
does business in the state. This seems to be fully admitted. It is not con- 
tended tl<at the railroad eompany has complied with the statutory requlre- 
ments giving to forelgn corporations the rights, and subjecting them to the 
liabilities, of domestlc corporations. So it must be determined whether its 
connection with the Star Union Line amounts to a doing business within the 
state, so as to make it llable to garnishment The Star Union Line is a sort 
of joint trafic arrangement maintained by several railroads to facllltate the 
handiing and forwardlng of freight. One of thèse is the garnishee eompany. 
It appoints the président of tUj Star Union Line, and he appointed McCor- 
mick, the agent in charge, and it Is said MeCormick sollcits freight for the 
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Pennsylvanla Rallroad Company. The garnlshee company contributes to the 
expenses and maintenance of tMs arrangement, and In that way to the pay- 
ment o£ the agent for hls services. It does not amouut to a dolng business 
within the State, wlthln the meanlng of the law of garnlshment. The Penn- 
sylvanla Eailroad Company has not In any sensé made Itself a West Virginia 
corporation by contrlbutlng to the maintenance of thls joint trafic arrange- 
ment, although It may in some sensé — a limlted sensé — amount to a dolng 
business vFîthln the state. It could not be regarded as belng within the state 
otherwise than translently. It opérâtes no Unes hère, runs no cars hère, and 
performs none of its business as a conamon carrier within the state." 

As was said in St. Louis Ins. Co. v. Railroad Co., 104 U. S. 146, 
26 L. Ed. 679, "The arrangement in question was one simply for the 
convenience both of the shipper and the carrier," and the court de- 
cided that such an agreement does not make the companies partners. 

What is "doing business" within a state is also considered in Phillips 
V. Library Co., 141 Pa. 462, 21 Atl. 640, 23 Am. St. Rep. 304; Pa- 
villon Co. V. Hamilton, 15 Pa. Super. Ct. 389; New Jersey Steel Co. 
V. Riehl, 9 Pa. Super. Ct. 220; Building Association v. Berlin, 201 
Pa. I, 50 Atl. 308, 88 Am. St. Rep. 764; Mandel v. Swan Land Co., 
154 111. 177, 40 N. E. 462, 27 L. R. A. 313, 45 Am. St. Rep. 124; 
Delaware River Quarry Co. v. Railway Co., 204 Pa. 22, 53 Atl. 533 ; 
Commonwealth v. Conglomerate Mining Co., i Dauph. Co. Rep. (Pa.) 
85; Waterman Co. v. Parker Pen Co. (C. C.) 100 Fed. 544. See, 
also, Barrow Steamship Co. v. Kane, 170 U. S. 100, 18 Sup. Ct. 526, 
42 If. Ed. 964. 

The motion to set aside the service must be granted. 
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(Circuit Court, B. D. Pennsylvanla. January 16, 1904) 

No. 59. 

1. CoNTRAOTs—BxEcnTiON— Agent op Disclosrd Principa,!,. . 

Where 6. & Co. had contracted to furnish certain machinery to a 
corporation, the fact that plaintift's proposai to furnish such machinery, 
addressed to 6. & Co. at thelr ofilce, contalned as a part thereof the 
words, "For the National Umbrella Company, herelnafter called the pur- 
chaser," and reclted that plaiiitltt proposed to furnish the followlng ap- 
paratus, dellvered f. 0. b. Philadelphia, "for the National Umbrella Com- 
pany," dld not relieve défendant, who subsequently slgned G. & Co.'s 
acceptance of the proposai on plalntiff's refusai to approve the same 
unless guarantied by défendant, from llabillty, on the ground that the 
contract showed that the slgners of the acceptance were actlng only as 
agents for the umbrella company. 

8. Same— Pebsons Liable— Signatorb— Effect. 

G. & Oo. requested plaintlffl to glve them a written proposai to furnish 
certain machinery, which was done by a proposai addressed to them at 
thelr office. The proposai was accepted on a printed form, the signature 
belng "G. & Co., by S. S. G., Président," wlth the word "Président" 
erased. The acceptance was not satlsfactory to plalntiff, and It refused 
to approve same unless défendant, who was the father of the members 
of the flrm composlng G. & Co., would guaranty It. Thls he dld not do, 
but instead slgned hls name at the bottom of the acceptance with the 
indivldual names of the other partners. Eeld, that défendant was liable 
on the acceptance as a party to the contract. 

127 F.— 16 
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Read & Péttif , for plaintiff. 

David Lavis and George L. Crawford, for défendant Wm. B. Gill. 

J. B. McPHERSON, District Judge. In May, 1902, Sidney S. Gill 
and T. Harvey Gill, electrical contractors, composed the firm of Gill & 
Co., their office being at 1000 Chestnut street, in the city of Philadel- 
phia. In that month they cntered into a contract to furnish certain 
motors and Other electrical àpparatus for the factory of the National 
Umbrella Company, situated at Thirtieth and Thompson streets, in 
the same city, and asked the General Electric Company to make a 
proposai to furnish the machinery and àpparatus that were needed. 
Accordingly, on May 29th, the electric company submitted a written 
proposai, signed "General Electric Company, by J. B. Porter, Phila- 
delphia Office," and addressed as follows : 

"To Messrs. Gill & Co. (For the National TJmbrella Co.) 

"(Herelnafter called the Purchaser) 
"Address, 1000 Chestnut Street, PhUadelphia, Pa." 

On June 4th the following acceptance was signed, immediately un- 
der the signature of Mr. Porter : 

"To General Electric Company: 

"Your proposai as above is hereby accepted this fourth day of June, 1902. 

"Gill & Co. 
"By Sidney S. Gill, 

"Attest: 



"Secretary." 

The words "By" and "Président" were printed (being evidently part 
of a form to be used when the accepter was a corporation), and "Prés- 
ident" waserased, apparently, as inspection of the paper will show, 
by Sidney, at the time when he appended his signature to the accept- 
ance. In this condition the paper was brought to Mr. Porter by 
Sidney, and was laid before E. D. Mullen, the manager of the Phila- 
delphia office, whose approval wàs necessary before the contract 
could take efïect. Mr. Mullen was not satisfied with the fînancial 
responsibihty of the firm of Gill & Co., and declined to approve the 
acceptance, unless WilHam B. Gill, who was the father of Sidney and 
Harvey, should guaranty it. A separate agreemeht of guaranty was 
thereupoa handed to Sidney to be exécuted by his fàther, but, so far 
as, appears, this agreement was never signed. Instead the paper 
containing the acceptance of Gill & Co. was brought back to the com- 
pany on June I7th or i8th by Harvey, but the acceptance was now 
signed by "W. B. Gill" and "T. Harvey Gill" also, their names being 
written in that order under the name of Sidney S. Gill; and the ac- 
ceptance thus exécuted was then; approved by Mr. Mullen. His ap- 
proval, which is dated June i8th, made the contract complète. The 
machinery contracted for wàs delivered by the plaintifï to Gill & 
Co. f, o. b. at Philadelphia, and was set up in the building of the 
umbrella company. Default having been made în the payment of 
the contract price, this suit was brought against Sidney, T. Harvey, 
and W. B. Gill as individuals. Sidney and Harvey made no défense, 
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and judgment was entered against them by default. W. B. Gill elect- 
ed to go to trial, and defended on the ground that the contract shows 
on its face that he merely signed as the hand of Gill & Co., and that, as 
Gill & Co. were acting, net for themselves, but as agents for the 
National Umbrella Company, and had disclosed their principal, he 
could not be held liable as an individual signer. 

I do not dispute the proposition that, if a written contract, either 
in the body of thé writing or in the signature at the end, shows dis- 
tinctly that a signer is merely an agent acting for a disclosed principal, 
the signer is not personally bound. The Suprême Court of the Unit- 
ed States, in Sun Printing Ass'n v. Moore, 183 U. S. 642, 22 Sup. 
Ct. 240, 46 L. Ed. 366, where a contract was signed, "Chester S. Lord, 
for The Sun Printing and Publishing Association," thus states the 
rules to be applied in this class of cases : 

"The first question to be determined is, assuming for ttie présent that 
Lord bad authority to bind tbe Sun Association, was the ârst document the 
individual contract of Lord or that of the Sun Association? 

"The rule of law to be applied in the détermination of this question is thus 
stated in Whitney v. Wyman (18S0) 101 U. S. 392, 395 [25 L. Ed. 1050] : 

" 'Where the question of agency in malcing a contract arises, there is a 
broad line of distinction between instruments under seal and stipulations in 
writing not under seal, or by paroi. In tbe former case the contract must 
be In the name of the principal, must be under seal, and must purport to be 
his deed, and not the deed of the agent covenantiug for hlm, Stanton v. 
Camp, 4 Barb. (N. Y.) 274. 

" 'In the latter cases the question is ahvays one of Intent ; and the court, 
being untrammeled by any other considération, is bound to give It effect. As 
the meaulng of the lawmaker is the law, so the meaning o£ the contracting 
parties is the agreement. Words are merely the symbols they employ to 
manifest their purpose that it may be carried Into exécution. If the contract 
be unsealed, and the meaning clear, it matters not bow it is phrased, nor how 
it is signed, whether by the agent for the principal, or with the name of the 
principal by the agent, or otherwise. 

" 'The Intent developed Is alone materlal, and when that Is ascertalned it 
Is eonclusive. Where the principal is disclosed, and the agent is known to be 
acting as such, the latter cannot be made personally liable unless he agrées 
to be so.' 

"Now, whlle Lord is referred to in the body of the flrst writing as an Indi- 
vidual, he signed the agreement 'For The Sun Printing and Publishing Asso- 
ciation.' Clearly, this was a disclosure of the principal, and an apt manner 
of expressing an intention to bind such principal." 

Other cases to the same effect are cited in the brief of the défend- 
ants counsel: Continental Nat. Bank v. Heilman (C. C.) 8i Fed. 36; 
Gadd V. Houghton, i Exch. Div. 357; Hough v. Manzanos, 4 Exch. 
Div. 106; Ogden v. Hall, 40 L. T. 751; Pike v. Ongley, 18 Q. B. 
Div. 710 ; Whitford v. Laidler, 94 N. Y. 145, 46 Am. Rep. 131 ; Camp- 
bell V. Baker, 2 Watts, 84; Hopkins v. Mehafïy, 11 Serg. & R. 126. 
Butj in my opinion, the rule has no application to the présent case. 
As I construe the contract, Gill & Co. did not assume to act as agents 
for the umbrella corapany, but entered into the contract upon their 
own account. It- may be conceded that the words, "For the National 
Umbrella Company," are capable of the construciion contended for 
by the défendant, but in thé position where they are found in the writ- 
ing they are equally capable of the construction contended for by the 
plaintifï, namely, that they simply mean to statefor whom the iiia- 
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chinery was to be erected. The words being ambigiious, therefore, 
ît is permissible to turn to undisputed facts that may throw light on 
the question of their true meaning. The same phrase is used later in 
the contract : "The company proposes to furnîsh the foUowing ap- 
paratus, delivered f. o. b. Philadelphia, for the National Umbrella 
Company." Hère, I think, the ambiguity is less apparent, and the 
plaintiff's contention seems more likely to be correct. Moreover, it is 
plainly the firm of Gill & Co. that is described as "the purchaser," and 
not the National Umbrella Company, for it is Gill & Co.'s ofhce ad- 
dress that is given, and not the address of the umbrella company at 
ail. And, finally, as Gill & Co. had a contract with the umbrella com- 
pany to erect this machinery in the latter's factory — the fact that 
there was such a contract, but not its terms, was proved without ob- 
jection at the trial — the natural inference is that they were seeking 
proposais on their own account, in order to enable them to fulfill their 
contract, and were not acting as agents for the very company with 
whom they had already established a différent relation concerning 
the same subject-matter. The proposai is upon a standard printed 
form, and is evidently prepared with the expectation that it will be or- 
dinarily signed by the ultimate owner and user of the machinery. For 
this reason it contains some provisions that are only applicable to 
such an owner, but there are a number of other provisions that ap- 
ply to a contractor, such as Gill & Co., as completely as to the ulti- 
mate owner. 

If this construction of the contract is correct, no other question 
need be considered ; but if I am wrong, and if Gill & Co. are to be 
regarded as having made the contract on behalf of the umbrella com- 
pany, W. B. Gill's responsibility must still be considered from another 
point of view. The partnership of Gill & Co. would then be relieved 
from liability, but it does not follow that the other signers are also re- 
lieved. There is no doubt, as it seems to me, that the word "By" aft- 
er the partnership name applies to Sidney, and to him alone. He sign- 
ed the firm name, and there is no évidence that the other two names 
were intended to be bracketed with his, as if the three had performed 
the impossible act of signing the firm name together, or as if they 
had been the joint agents or attorneys of Gill & Co. Harvey and the 
défendant did not sign for a week or two afterwards, and their names 
hâve no connection vi'hatever with the partnership signature. The 
défendant was not a member of the firm, and there is no évidence that 
he had any authority to sign the firm name. But his name was cer- 
tainly intended to hâve some significance, otherwise it would not hâve 
been put upon the paper ; and in the light of the uncontradicted évi- 
dence — which does not in the least impair or alter the written instru- 
ment — I see no dififîculty in determining what was meant. In my 
opinion, W. B. Gill signed the acceptance, instead of the separate 
guaranty that had been sent for his signature, because he intended to 
bind himself for the fulfillment of the contract in response to Mr. 
Mullen's demand, and it was simpler to bave one paper than two. 
It made no real différence whether he became Hable as an accepter 
or as a surety, and (probably for that reason) he accepted the prop- 
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posai în precisely the same form as the other signers accepted it. 
Even if the proposai should be held to be addressed to Gill & Co. as 
the agents of tlae umbrella company, this did not prevent him from 
binding himself to see that such a contract, should be properly carried 
ont. The fact that he is not named in the body of the proposai is un- 
important. He deliberately signed the acceptance, and thereby offered 
himself to the plaintiff as a party to the contract. There are numerous 
cases that hold a signer bound by the terras of an instrument, al- 
though he is not named therein. In Leith v. Bush, 6i Pa. 395, the 
bond declared, "that I, Wm. H. Bush," etc., "am held and firmly 
bound," and was signed by Bush and four others, ail of whom were 
decided to be Hable jointly and severally. Similar décisions are Knise- 
ly V. Shenberger, 7 Watts, 193; Dodge v. Chessman, 10 Pa. Super. 
Ct. 604; Smith V. Crooker, 5 Mass. 538; Parks v. Brinkerhoff, 2 
Hill, 663 ; Clerk v. Blackstock, i Holt, 474, 3 E. C. L. 188 ; Hemen- 
way V. Stone, 7 Mass. 58, 5 Am. Dec. 27; Dart v. Sherwood, 7 Wis. 
523, ^6 Am. Dec. 228; Clark v. Railroad Co., ^6 N. Y. 135, 93 Am. 
Dec. 495 ; Thompson v. Cofïman, 15 Or. 631, 16 Pac. 713 ; Staples v. 
Wheeler, 38 Me. 372. 

The situation hère makes a stronger case against the défendant 
than is to be found in the décisions just cited. If the contract had been 
complète vvhen he sjgned the acceptance, the cases would be parallel. 
But it was not complète until Mr. Mullen had weighed and considered 
what was réally the counter proposai contained in the acceptance, and 
had decided to close with the offer. The original proposai was made 
to Gill & Co., either as principals or agents, and for présent purposes 
it makes no différence which they were. The acceptance offered the 
firm as a contracting party, but added a proposai that W. B. Gill 
should also be a party. This was a new term of the contract, which 
Mr. Mullen was not bound to accept ; but when he did accept it W. 
B. Gill's obligation was fixed, and he is now bound to raake it good. 
It is immaterial vvhether he became a principal or a surety. In either 
character he is equally bound to pay the sum that is still due. 

Judgment may be entered for the plaintiff on the verdict. 
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In re PAINE. 
(District Court, W. D. Kentucky. January 23, 1904.) 

1. Bankhuptct — Discharge— CoNCKALMBNT of Assbts— Application to Re- 
OPBN Case— TiMB. 

An application to reopen a bankruptcy proceeding on the ground that 
It was closed before the estate was fuUy administered, as authorized by 
Bankr. Act July 1, 1898, c. 541, § 2, cl. 8, 30 Stat. 546 [U. S. Comp. St. 
1901, p. 3421], on the discovery of assets alleged to bave been concealed 
by the bankrupt, must be made witbin a reasonable time, at the discré- 
tion of the court on considération of ail the circumstances of the case. 

S. Samb— SuiTs BT' Trustée. 

An application by a trustée in bankruptcy to open the proceeding on the 
ground that it had been closed before the estate had been fuUy admin- 
istered is not a "suit," within Bankr. Act July 1, 1808, c. 541, § lld, 30 
Stat. 549 [U. S. Comp. St. 1901, p. 3426], providing that suits shall not be 
brought by or against a trustée of a bankrupt estate subséquent to two 
years after the estate is closed. 

8. Same— RisHTS OF Trostbb. 

Where a bankrupt's estate has been closed and the bankrupt dls- 
charged, the former ' trustee's office is thereby termina ted, and he has no 
standing to apply to bave the estate reopened as not fuUy administered. 
4. 8amb— Riqhtb op Creditors — Proop dp Claim. 

Where, in a bankruptcy proceeding, the proof of the debt of a créditer 
was tendered and filed In the office of the clerk of the court after the case 
was closed in the refereé's office, but before the bankrupt was dls- 
charged, and remained in that condition without ever being formally al- 
lowed by the court or référée, there being no assets applicable to cred- 
itors, such proof was prima facle sufflcient to entitle the créditer to apply 
to hâve the estate reopened on the ground that the bankrupt had fraud- 
ulently concealed assets applicable to creditors. 

fil 8ame. 

Where clalms of creditors were not proved within the time required 
by Bankr. Act, July 1, 1898, c. 541, § 57, cl. "n," 30 Stat. 561 [U. S. 
Comp. St. 1901, p. 8444], sueh creditors had no standing to apply to hâve 
the bankrupt's estate reopened on the ground that he had fraudulently 
concealed assets applicable to creditors. 

9, Bame— Evidence. 

A bankrupt's father dled October 19, 1899, and by hls wlll, whlch was 
probated October 23d, he left to the bankrupt the incOme of a trust fund 
valued at $7,600. The bankrupt transferred hls interest in the fund to 
O. on October 27th, having received from the latter a loan of not to ex- 
ceed $1,000. A bankruptcy pétition was filed November 3, 1899, and a 
discharge granted February 10, 1900, after which 0. transferred the trust 
fund to the bankrupt's wife in considération of $300, which was the 
balance due to O. from her husband on the loan, and this amount was 
raised by mortgaging the bankrupt's homestead, whlch was devised to 
him for life by bis father. Held, that such facts warranted the granting 
of a pétition to reopen the case on the ground that his failure to disclose 
such trust fund in his schedules amounted to a fraudulent coucealment 
of the assets. 

In Bankruptcy. 

D. I. Heyman and Menefee Wirgman, for petitioners. 

Samuel Avritt, for bankrupt. 

EVANS, District Judge. The bankrupt filed his voluntary pétition 
on November 3, 1899. On the next succeeding day he was adjudi- 
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cated a bankrupt according-Iy. His schedules încluded the names of 
W. P. Adams and the Western Bank among his creditors. Ail the 
assets described in his schedules, including a life estate in certain lands 
devised to him by the fourth item of his father's will, were claimed as 
exempt under the Kentucky law. The interest thus devised, and the 
land to which it applied, were clearly described in the schedules, and 
in doing so express référence was made to the fourth item of the will. 
Claude W. Johnson in due course was appointed trustée. He allowed 
the exemptions claimed by the bankrupt, and ail the scheduled assets 
were accordingly yielded to the bankrupt as exempt. Nothing was 
left for creditors. And though the bankrupt's liabilities were sched- 
uled at over $20,000, none of the creditors filed proofs of debt, except 
John Broderick for $244.67, and the Western Bank for $272.79. The 
référée closed the case in his office, and discharged the trustée from 
his trust by an order to that efïect on December 16, 1899. On Feb- 
ruary 10, 1900, the bankrupt was discharged, and the case was closed 
by the court. No restraining order having been made, the Western 
Bank, early in January, 1900, obtained à judgment in the state court 
in a suit pending therein upon the debt proved in this proceeding, and 
also upon another debt which was not proved herein, though this lat- 
ter fact is not very material, as the judgment was rendered, and the 
daim on which it was based was created, before the discharge of the 
bankrupt. The status remained thus until the 2ist day of November, 
1903, when Claude W. Johnson, formerly trustée, and the Western 
Bank, filed a pétition praying that the case might be reopened. On 
December 12, 1903, W. P. Adams was permitted, on his pétition for 
that purpose, to join in the prayer for reopening the case. Adams, 
however, has never made proof of his debt, though named as a créd- 
iter in the bankrupt's schedules. The ground upon which the prayer 
for reopening the case was made is, in substance, that the bankrupt 
fraudulently omitted from his schedule, and concealed from his cred- 
itors, a lifé interest which he had, under the fifth item of his father's 
will, to the income from something like $7,500, which had been placed 
by the termsof the will in the hands of the Louis ville Trust' Com- 
pany as triiétee. No référence whatever to the interest thus held in 
trust is made by the bankrupt in his schedules. He, however, insisted 
in his response that he had, previously to filing his pétition in bank- 
ruptcy, sold in good faith and transferred that interest to one Louis 
Oberdorfer, who in turn, shortly after the bankrupt's discharge, had 
sold it to the bankrupt's wife.- The matter was referred to the référée 
to take proof upon the issues thus raised, and to report his conclusions 
thereon. He has made his report to the efïect that the bankrupt did 
conceal his interest in the trust fund created under the fifth item of 
his father's will^ and had undertaken to cover up that interest by a 
secret and collusive transfer thereof, and, furthermore, that the pe- 
titioning creditors had no knowledge of this transfer until about the 
time the pétition for the reopening of the case was filed. The référée 
further reported thatit might be possible that the will of the bank- 
rupt's father,' admitted. to probate in 1899, was avoided by his second 
marriage at'a date subséquent to the making of the will; but, as ail 
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this part of the report is pertinent to no issue in the case as made 
by the pleadings seeking to hâve it reopened, the same will be dis- 
regarded, and the exceptions thereto will be sustained. Other ex- 
ceptions to the report hâve also been filed. 

Section 2, cl. 8, Bankr. Act July i, 1898, c. 541, 30 Stat. 546 [U. S. 
Comp. St. 1901, p. 3421], gives to the District Courts jurisdiction to 
"close estâtes whenever it appears that they hâve been fully admin- 
istered, by approving the final accounts and discharging the trustées, 
and re-open them whenever it appears that they were closed before be- 
ing fully administered." The power to reopen a case is given in one 
contingency only, namely, when it appears that the case was closed 
before being fully administered. No time is fixed within which this 
may be donc. Something is doubtless left to the sound discrétion of 
the court, upon a considération of ail the circumstances surrounding 
each case. It would not be supposed that the court would as readily 
reopen a case where the creditors knew ail the facts and slept on their 
rights, as where the concealment of assets was not only artful, but 
was unknown to the creditors, and not discovered by them for a long 
period. I take the proper rule to be that a fairly reasonable time 
under ail the circumstances of a case should be allowed, and that, if 
the parties who had full knowledge delayed an unreasonable time to 
seek to reopen a case, their lâches would authorize the court to refuse 
to do so. But neither the statute nor judicial discrétion dictâtes any 
hard and fast rule in the premises. It is, however, contended by the 
bankrupt that section iid of the Bankruptcy Act of July i, 1898, c. 
541, 30 Stat. 549 [U. S. Comp. St. 1901, p. 3426], présents a bar to 
this proceeding. The language is this: "Suits sliall not be brought 
by or against a trustée of a bankrupt estate subséquent to two years 
after the estate has been closed." I think it clear enough that this pro- 
ceeding to reopen this case is not a "suit" within the provision just 
copied. That provision manifestly refers to other matters, and not 
to a mère application to the court to reopen a case. The bankruptcy 
act furnishes much évidence of its purpose to require the winding up 
of estâtes as speedily as possible, but no intent can be gathered from 
any of its provisions that a bankrupt should be benefited by a delay 
which results entirely from his own wrong — from his own artful at- 
tempt to cover up his assets. On the contrary, such an attempt, if 
made by a bankrupt, may be criminally punished. There is, there- 
fore, small merit in a plea coming from a bankrupt that his creditors 
hâve been guilty of delay. Indeed, if a bankrupt has honestly sur- 
rendered ail of his assets to the trustée, he seems to hâve no interest 
in the question of reopening the case. 

Upon the face of the papers, as they appeared in February, 1900, 
the assets had been fully administered. It now seems at least to be 
probable that they had not in fact been administered fully, though 
it would be prématuré to décide, on the présent issues as between the 
présent parties, that in fact the transfer from the bankrupt to Ober- 
dorfer, and from the latter to the bankrupt's wife, were either actually 
or constructively fraudulent as to creditors. .But if the court must 
carry the above clause of the bankrupt act into efïect under the prompt- 
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îng of a Sound discrétion, it would seem to be clear ehough that it is 
at least probable that in a plenary suit to which, Obérdorfer and Mrs. 
Paine were made parties it might be adjudged that the transfers were 
fraudulent, or at least that there was never more than a pledge of the 
estate to secure a loan, and, if so, that the bankrupt still had art interest 
in the trust fund created by the fifth item of his father's will. Certain 
facts may, in this connection, be very suggestive. The bankrupt's 
father died October 19, 1899; his will was admitted to probate Oc- 
tober 23, 1899; the transfer to Obérdorfer was made October 27, 
1899 ; the pétition in bankruptcy was filed November 3, 1899 ; the dis- 
charge was granted and the case closed on February 10, 1900; and 
Obérdorfer made the transfer to Mrs. Paine on July 31, 1900. The 
trust fund, including real and personal estate, the income of which 
was to be paid to the bankrupt, is valued at $7,600, and the income 
therefrom was at least $400 per annum; but Obérdorfer loaned to 
the bankrupt not over $1,000 upon it, and Mrs. Paine paid Obérdorfer 
<3nly $300 as the considération of the transfer to her, and this sum 
seems to hâve been the balance due to Obérdorfer from her husband 
on loans made to him, and was raised by mortgaging his homestead, 
namely, the land devised to him for life by his father. Upon the life 
tables the interest of the bankrupt in the trust fund would be valued 
at, at least, $4,500. I repeat that thèse things furnish sufficient ground 
for supposing it probable that in a plenary suit the alleged sale or 
sales referred to would be adjudged fraudulent and collusive as to 
creditors, or at least nothing more than pledges to secure loans. Such 
a probability is sufficient to move the discrétion of the court in the di- 
rection of granting the relief now prayed for, namely, the reopening 
of the case, in order that the questions suggested and the character 
of the transfers may be passed upon in a plenary suit to which Obér- 
dorfer and Mrs. Paine shall be parties. If this were ail, an order to 
that effect might be at once granted, but other considérations should 
be noted. 

1. Claude W. Johnson is not a trustée herein, and has not been 
since the case was closed. He was discharged from the trust about 
four years ago. His trusteeship is functus officio, and he, as a mère 
former trustée, has no standing in court to seek a reopening of the 
case. I conclude that none but creditors hâve a right to that relief. 

2. W. P. Adams has never proved his debt at ail, and, upon grounds 
presently to be noted, he can never do so. He, therefore, has no right 
to a reopening of the case. As he can never prove his debt, the re- 
opening of the case, so far as he is concerned, would be an idle and 
vain thing. The same reraark applies to ail other creditors similarly 
situated. 

3. Only John Broderick and the Western Bank, to the extent in- 
dicated, hâve proved their debts. Broderick does not join in the 
pétition for a reopening of the case, but if that relief is granted it will 
of course inure to his benefit. It should be stated that the proof of 
debt made by the Western Bank was tendered and filed in the clerk's 
office of the court after the case was closed in the referee's office, but 
before the discharge was granted. It remained in that condition, and 
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was never allowed formally by the court or the référée, but I bave as- 
sumed that this was a proof of debt prima facie sufficient for the prés- 
ent proceeding, though I bave net finally so determined. There may 
be some question under the Act upon that point. 

4. Section 57, cl. "n" (30 Stat. 561 [U. S. Comp. St. 1901, p. 3444]). 
is as follows: 

"Claims shall not be proved against a bankrupt estate subséquent to one 
year after the adjudication; or if they are llquidated by litlgation and the 
final judgment therein Is rendered wlthin thirty days before or after the 
expiration of such time, then within sixty days after the rendition of such 
judgment: provided, that the right of infants and insane persons without 
guardians, without notice of the proceedings, may continue six months lon- 
ger." 

It niay well be that Congress could with wisdom hâve put into the 
clause an exception covering cases where there had been a fraudulent 
concealment of assets ; but that was a niatter exclusively for Congress 
to détermine, and not for the courts to remedy. This court at least 
assumes no power to interpolate an exception, and thus put into the stat- 
ute what Congress declined to embrace therein. 

The language of the clause is plain and unequivocal. There is no 
ambiguity about it, and it admits of no construction. The décisions 
are equally clear to the effect that no proof of debt can be made after 
the expiration of one year after the adjudication, except in those in- 
stances where the period is extended by the act to not exceeding one 
year and six months. Either period would effectively bar the making 
of any proofs of debt in this case by any creditor whatever. In re 
Hawk, 114 Fed. 916, 52 C. C. A. 536; In re Rhodes (D. C.) 105 Fed. 
231 ; In re Leibowitz (D. C.) 108 Fed. 617. This narrows matters 
down to a small compass, namely, to the two claims proved against 
the estate. 

5. As already indicated, the petitioners who ask for â reopening of 
the case base their claim upon the sole ground that the bankrupt, in 
making his schedules, concealed an estate given him by the fîfth item 
of his father's will, and I think they must be confined to that conten- 
tion. They bave asserted no claim that the will is invahd, and no is- 
sue relative to that subject arises on the pleadings, even if it be as- 
sumed that this court is not bound by the judgment of the state court 
which has jurisdiction over the probate of wills, and which more than 
four years ago admitted this will to probate, and which judgment has 
been acquiesced in by ail parties. At ail events, this case will be re- 
opened for the sole purpose of enabling any trustée of the bankrupt to 
litigate the question of his right to recover such an amount of the 
trust fund as may be necessary to pay the two demands supposed to be 
entitled to share therein. It is possible that the reopening of the case 
may be avoided if an amount sufficient to pay those debts, interest 
thereon, and costs should be deposited in the registry of the court 
under fair conditions as to the settlement of the rights of ail parties 
therein, including Mrs. Paine. 

Upon a very careful considération of the subject in ail its phases. 
I hâve concluded that the pétitions of Claude W. Johnson and W. P. 
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Adams should be dîsmissed, as neither of them bas any standing to 
claini the relief sought, and cannot possibly hâve éiny share in the as- 
sets. , 

John Broderick has not joined in the pétition, but, as he seasonably 
proved his debt, any relief now granted would neeessarily inare to his 
benefit, as he would be entitled to share in any fund realized as assets 
of the bankrupt. 

Unless I am in error in treating the proof of debt of the Western 
Bank as prima facie sufScient to entitle it to ask for the reopening of 
the case, then its prayer for that relief should be granted, but any 
judgment reopening the case should Umit the right of thé,trustee of 
the bankrupt to seeking to subject so much only of the trust estatc 
as may be necessary to pay the two debts referred to, interest thereon, 
and the proper costs of this proceeding. Even if the bank's debt is 
not properly proved and allowed, I am stiU inclined to think that the 
case ought to be reopened for the benefit of John Broderick, and the 
clerk will be directed to notify him of the présent status of this pro- 
ceeding. 

It may be that the bankrupt should be allowed the option of paying 
into court, for the purposes indicated, an amount sufficient to meet 
those purposes, and, if he should choose to do so, the judgment may 
provide for a réservation of his rights and those of Mrs. Paine to raise 
the question of whether the debt of the Western Bank has been prop- 
erly proved and allowed in the légal sensé, and whether the transfers 
to Oberdorfer and Mrs. Paine were, or whether either of them was, 
fraudulent as to the creditors of the bankrupt, or should be held to be 
mère pledges to secure loans. 

The eighth and tenth exceptions filed by the bankrupt to the ref- 
eree's report are sustained, because the findings referred to therein 
are not pertinent to any issue raised by the pleadings, nor responsive 
to the order of référence. Ail the other exceptions are overruled. 
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UNITED STATES v. EBBRHART et al. 

(Circuit Court, N. D. Geoi^la. February 24, 1899.) 

1. Peonaob— Abolition— Statutes— Application. 

Rev. St. § 5526 [TJ. S. Comp. St. 1901, p. 3715], abollshlng and forevet 
prohlbltlhg the System of peonage in tbe territory of New Mexico and 
otlier parts of the United States, bas no application to tbe state of 
Georgia, In which such system never exlsted. 

2. Bamb— Indictment. 

An indictment charglng défendants with restralning certain named 
persons of Afrlcan descent of tbelr Personal liberty, and with compelliiig 
them to render service for défendants agalnst theip will, dîd not state 
an offense wltbln Rev. St. § 5526 [TJ. S. Comp. St. 1901, p. 3715], abolisb- 
ing and prohlblting the System of peonage in New Mexico and elsewhere In 
the United States. 

E. A. Angier, U. S. Atty., and Geo. L. Bell, Asst. U. S. Atty. 
Alex. S. Erwin, T. W. Rucker, Hamilton McWhorter, and E. T. 
Brown, for défendants. 

NEWMAN, District Judge. The indictment charges the défend- 
ants with certain acts in restraint of the personal liberty of named 
persons of African descent, and characterizes thèse acts as peonage, 
and charges the défendants with holding the persons named as peons, 
and with returning them to a condition of peonage, in violation of 
the act of Congress of March 2, 1867, c. 187, 14 Stat. 546, Rev. St. 
§ 5526 [U. S. Comp. St. 1901, p. 3715] . The act of Congress named, 
entitled "An act to abolish and forever prohibit the system of peonage 
in the territory of New Mexico, and other parts of the United States," 
was aimed at a system. Its purpose was to abolish and forever pro- 
hibit the System known as "peonage," as it existed in New Mexico 
and elsewhere. A full discussion of this system, and how it came to 
exist in New Mexico, will be found in the case of Jaremillo v. Rom- 
ero, I N. M. 190. It came with the territory ceded to the United 
States by the treaty with Mexico after the Mexican War. It was 
part of the System of the people inhabiting that territory. The 
clear purpose of the act was to deal with this System by abolishing 
it and prohibiting a return to it. An examination of the act will 
show that this is true, beyond question. No such system as this ever 
existed in Georgia. African slavery existed, but this was the owner- 
ship of Africans and persons of African descent as chattels. There 
could not be, therefore, in Georgia, any such thing as holding persons 
under this system of peonage, or returning them to it. It would be the 
merest perversion of this act to attempt to apply it to an ordinary 
case of restraint of personal liberty, and the case is not strengthened 
by the charge that the person so restrained is of African descent. 
However wrongful and illégal some of the acts charged in the in- 
dictment may be, they cannot be punished under the statute named. 
The purpose of this act, as stated, was to abolish this system of 
peonage, and to render null and void ail acts, laws, resolutions, or- 
ders, régulations, or usages in New Mexico or elsewhere which es- 
tablished or which sought to estabhsh this system. The pénal part 
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of the act wiU not be enlarged beyond the scope and purpose of the 
act as above indicated. The penalty is for holding under, or for ar- 
resting or returning to, this condition of peonage. A person must 
hâve been held under this System, or arrested and returned to it; that 
is, to a pre-existing condition of peonage. 

It may be added that, even if the act of Congress on which this in- 
dictment is based could be held applicable in Georgia, the acts set 
out in the indictment are nothing like the old System of peonage. 
That System seems to hâve been, even as it came from Mexico, a 
voluntary System of labor and of servitude. The individual, in the 
beginning, at least, voluntarily assumed this service. He was after- 
wards, it is true, held to the service against his will until his contract 
was discharged ; and he could be held under it, or by the custom and 
usages of the country arrested and returned to it. Certain it is that 
by the act of the territorial Législature of New Mexico of 1852 (Laws 
1851-52, p. 184), which was probably in force when the act of Con- 
gress was passed, the service must hâve been voluntarily entered in- 
to. Jaremillo v. Romero, supra. So that both under the old Sys- 
tem of peonage as it came from Mexico, and also as it was em- 
bodied in the statute law of New Mexico, the contract was entered 
into freely and voluntarily by the servant. The act of Congress on 
which this indictment is based is inapplicable in Georgia, and, even 
if applicable hère, the facts set out in the indictment are not such as 
make a case under the act. To merely characterize acts in restraint 
of Personal liberty as peonage is not sufficient to make them such — 
certainly not under this act of Congress. 

NOTE. 

The foregoing opinion was filed in 1899, but has not before been pub- 
lished. Since this décision, Judge Jones, of the Northern District of 
Alabama, has taken what seems to be a différent view of the matter, in 
some respects at least, as shown by his "Response to Questions by Grand 
Jury." In re Peonage Cases, 123 Fed. 671. It is understood that 
Judge Speer, of the Southern District of Georgia, and Judge Swayne, 
of the Northern District of Florida, hâve also held difïerently, but in 
cases which, so far as known, hâve not been reported. Circuit Judge 
Shelby had a peonage case before him on habeas corpus. In re Lewis, 
1 14 Fed. 963. Judge Shelby states, however, in référence to the ques- 
tion involved hère, that it "need not now be decided." Cases on writ 
of error frora the Northern District of Florida are pending in the Cir- 
cuit Court of Appeals for the Fifth Circuit, but hâve not yet been heard. 
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UNITED STATES v. EBERHART et al. 
(Circuit Court, N. D. Georgia. January 25, 1899.) 

1. CONSPIRACY— PbRSOKAL LiBERTY— DePRIVATION — FEDERAL J0RISDICTION. 

Wliete an indictment charged tliat défendants conspired to injure, op- 
press, tbreaten, and intimidate B., a citizen of the United States, in the 
free exercise of his privilège of contracting and being contracted witti, 
his right of Personal security and personal liberty, and the overt act 
eliarged was tlie seizing of B., the placing of handcufEs on hina, and com- 
pelling him, by force and against his will, to enter into a pretended 
contract to worlî for a long period of time for the défendant, the indict- 
ment did not State an offense within the jurlsdiction of the fédéral courts, 
under Rev. St. § 5508 [U. S. Comp. St. 1901, p. 3712], prohibiting con- 
spiracy to injure or intimidate citizens in the exercise of civil rights, the 
citizen's right to personal liberty and security being within the primary 
jurisdiction of the state. 

E. A. Angier, U. S. Atty., and Geo. L- Bell, Asst. U. S. Atty. 
Alex. S. Erwin, T. W. Rucker, Hamilton McWhorter, and E. T. 
Brown, for défendants. 

NEWMAN, District Judge. This is an indictment against Wil- 
liam Eberhart and Albert Boykin for conspiracy under section 5508, 
Rev. St. [U. S. Comp. St. 1901, p. 3712], to which a gênerai de- 
murrer is fîled on the ground that it fails to state any ofïense under 
the section named. The indictment contains three counts, charging 
the same ofïense in respect to three différent individuals. The charge 
is that the défendants conspired "to injure, oppress, threaten, and 
intimidate one Thomas Bush, a citizen of the United States, in the 
free exercise and enjoyment of a right and privilège secured to him 
by the Constitution and laws of the United States, to wit, the right 
and privilège of contracting and being contracted with, and the right 
and privilège of personal security, that is, the free and uninterrupted 
enjoyment of life, limb, body, health, and réputation, and the right 
and privilège of personal liberty, that is, moving and going wherever 
lie, the said Thomas Bush, desired without restraint or control save 
by due process of law, and the right and privilège of private property, 
or the free use, enjoyment, and disposai of his, own acquisitions, 
without any restraint, control* or diminution save by the process of 
law ; each and ail of said rights and privilèges being secured to him 
by the Constitution and laws of the United States." And the fur- 
ther charge is that thèse défendants and others did conspire "to de- 
prive the said Thomas Bush of the rights, privilèges, and immunities 
aforesaid, and to establish slavery and involuntary servitude, not as 
a punishment for crime whereof the party shall hâve been duly con- 
victed, but to obtain cheap, servile labor to conduct the farming 
opérations of the said William Eberhart and Albert Boykin and oth- 
ers to the grand jurors unknown, at a cost below that which said 
farm laborers were entitled to." It is further charged that "in fur- 
therance of said conspiracy, so formed as aforesaid, for the purpose 
aforesaid, and to effect the object thereof, the said William Eberhart 
and Albert Boykin, with other evil-disposed persons to the grand 
jurors unknown, did on the day and date aforesaid deprive the said 
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Thomas Bush of his rights and privilèges aforesaid, and did then and 
there make an unreasonable seizure of the person of the said Thônîas 
Bush, and did then and there reduce him, the said Thomas Bush, 
to a condition of vassalage and serfdom, and the said William Eber- 
hart and Albert Boykin, with divers other evil-disposed persons to 
the grand jurors unknown,'conspiring together as aforesaid, fôr the 
purpose aforesaid, did with force and arms, and without any authority 
of law, seize and arrest the said Thomas Bush, and did place hand- 
cufïs upon hira, said Thomas Bush, and did compel him, by force and 
against his will, to enter into a pretended contract with the said Wil- 
liam Eberhart to work for and serve him for a long period of time, 
and did subj'ect him to said involuntary servitude by force, intimida- 
tion, and threats." 

It will be perceived that the object of conspiracy is charged to be 
to deprive Bush fîrst of the "right and privilège of contracting and 
being contracted with" ; and, secondly, the "right and privilège of 
Personal security, that is, the free and uninterrupted enjoyment of 
life, limb, body, health, and réputation, and the right and privilège 
of Personal liberty, that is, moving and going wherever he, the said 
Thomas Bush, desired without restraint or control"; the overt act 
charged being that Bush was seized, handcufïs placed upon him, and 
he compelled by force and against his will to enter into a pretended 
contract to work foi- a long period of time for the said William Eber- 
hart. 

Of course, the real question in this case is as to whether the rights 
infringed, as gathered from the indictment, are rights pertaining to 
the individuals against whom the conspiracy was formed as citizens 
of the United States, as distinguished from their rights as citizens 
of the State. There has been much discussion of this question, and 
there are numerous décisions of the Suprême Court thereon. It is 
clearly laid down in ail the cases, commencing with the Slaughter 
House Cases, i6 Wall. 36, 21 h. Éd. 394, that the rights o£ citizens 
of a State are those which are fundamental, and among thèse funda- 
mental rights that of personal liberty. Unless in some way the right 
to prevent the exercise of which, or on account of the exercise of 
which, the Wreng is donc, is a right exercised by the citizen under 
and by virtue of the Constitution or laws of the United States, as 
distinguished from his fundamental and primary rights as a citizen 
of a State, no case is made for the fédéral courts under the section 
named. Many of the rights which come wïthin this classification 
rights of citizens of the United States hâve already been passed upon 
by the Suprême Court. As to the rights and privilèges which are 
protected, and the character of the same, référence may be made to a 
récent opinion ol the Suprême Court in a case that went up from 
this district on application for a writ of habeas corpus (In re Quarles 
and Butler, Petitioners, 158 U. S. 532, 15 Sup. Ct. 959, 39 L. Ed. 
1080). Referring to section 5508, in the opinion by Mr. Justice 
Gray it is said : 

"Arûong the rights and privilèges which bave been recognlzed by this court 
to be secured to citizens of the United States by the Constitution are the 
right to pétition Congress for a redress of grievances (U. S. v, Crulkshank, 92 
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tr. S. 542, 558 [23 L. Ed. 588]); and the right to vote for prestdentlal electors 
or members of Oongress (Ex parte Jarbrough, 110 U. S. 651 [4 Sup. Ct. 152, 
28 L. Ed. 274]); and the right of every judicial and executive offleer, or other 
person engaged In the service or kept in the custody of the United States, in 
the course of the administration of justice, to be protected from lawless vio- 
lence. There is a peace of the United States. In re Néagle, 135 U. S. 1, 69 
[10 Sup. Ct 658, 34 L, Ed. 55]; U. S. v. Logan [12 Sup. Ct. 617, 36 L. Ed. 429], 
above clted." 

In the case from whicli this extract is given the right held to be 
protected was that of a private citizen ta report to a deputy marshal 
violations of internai revenue laws of the United States. 

The foregoing instances are sufficient to distinguish the character 
of right which an individual has as a citizen of the United States 
from those original rights which he has as a citizen of the state in 
which he résides. So full and ample are the décisions of the Suprême 
Court on the question raised hère, and as to the character and scope 
of thèse constitutional amendments, and especially as to the rights, 
certainly as to the character and nature of rights, pertaining to citi- 
zens as citizens of the United -States, that a discussion of them hère 
would be superfluous. 

It may be proper to quote briefly from the case of Cruikshank v. 
United States, 92 U. S. 542, 23 L,. Ed. 588, as bearing directly upon 
the question presented hère, namely, how the fundamental right of 
a citizen to personal liberty is protected. In discussing the third 
and eleventh counts, after stating that they are even more objection- 
able than other counts before discussed, the opinion proceeds: 

"They charge the inteut to bave beeri to deprive the citizens named, they 
being in Louisiana, of tbeir respective several lives and liberty of person 
without due process of law. This Is nothing else than alleging a conspiracy 
to falsely imprison or murder citizens of the United States, being within the 
territorial jurisdiction of the state of Louisiana. The rights of life and Per- 
sonal Uberty are natural rights of man. 'To secure thèse rights,' says thef 
Déclaration of Independence, 'governments are instituted among men, deriv- 
ing their Just powers from the consent of the governed.' The very highest 
duty of the states, when they entered into the Union under the Constitution, 
was to protect ail persons within the boundaries in the enjoyment of those 
'inaliénable rights with which they were endowed by the Creator.' Sov- 
ereignty for this purpose rests alone with the states. It is no more the duty 
or within the power of the United States to punish for a conspiracy to falsely 
imprison or murder within a state than it would be to punish for false im- 
prisonment." 

Nothing could be added to this language of the Suprême Court. 
Quotations of the same purport might be made from other cases, but 
it is unnecessary, so clear and so pertinent is the extract given from 
the Cruilishank Case. As the matters charged in the indictment 
make no case under section 5508, Rev. St. [U. S. Comp. St. 1901, 
p. 3712], or under any other law of the United States, the demurrers 
must be sustained. 
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WXMAN V. BOWMAN et aL ' 

(Circuit Court of Appeals, Eighth Circuit January 11, 1904.) 

No. 1,935. 

1. COEPOBATIONS— SUBSCKIPTIOW FOE STOCK— LlABII,ITT OF ORIGINAI. SUB- 

SCBIBEBS. 

The llabillty o£ the original subscribers for stock under section 4, art. 
11b, of the Constitution of Nebraska, whlch provides that the original 
subscribers shall be Indivldually liable for daims against the corporation 
to the estent of thelr unpaid subscriptions after the corporate property 
bas been exhausted, arises from the agreement of subscription, and Is con- 
tractual. 

2. Same— Pbovision Does Xot Ceeate New Cohibact— Sale or Stock— Cos- 

TINUma GUABANTÏ. 

The efCect of this provision Is not to create a new obligation or llabillty, 
but, in case of a sale of the stock by the subscriber, to modlfy hls old con- 
tract to pay on the call of the board of directors into a guaranty to pay 
the debts of the corporation, tothe amount of the unpaid subscription, 
after the corporate property bas been exhausted. 

8. SaME— LlABILITY Enfobcbable bt its Receivee ob Repeesentative. 

This guaranty, like the original contract, is an agreement with, and the 
property of, the corporation — held by It to pay its debts. It passes to a 
receiver of its property, or other proper représentative of the corporation, 
and may be enforced by him. 

4. Same— Stjbeendeb of Cebtificates— SuBSTirxTTioN OF Notes- EÎFFEOT. 

The surrender by the original subscriber of hls certiflcates of stock, the 
issue of new certiflcates to a purchaser, and the substitution of the se- 
cured notes of the latter for the unpaid part of the subscription in place 
of the notes of the former, do not évidence a rescission of the contract, or 
relleve the original subscriber from the effeet of the constltutlonal provi- 
sion. 

6. JUKISDICTION IN EqOTTY— AVOIDANCE OF EELBASES AND ASSIGNMENTS FOB 

Feaud. 

The avoldance of releases of obligations and of assignments of choses 
In action for fraud is a subject of jurlsdlctlon In equity. 

A bill to enforce payment of subscription for stock, a chief part of the 
relief sought in whlch is the avoldance, as a fraudulent préférence, of 
releases and assignments of a large part of the subscriptions, evidenced 
by the records of the board of directors of the corporation, upon whlch 
the défendants rely to establish thelr défense of payment, présents a sub- 
ject of équitable cognizance. 

6, Same— MuLTiPLiciTY of Suits. 

There is no hard and fast rule by whlch jurlsdlctlon In equity on the 
ground of the avoldance of a multlpllcity of sults may be determlned. 

But whenever there is a common and décisive point of litigation be- 
tween a complainant and several défendants separately liable either at law 
or In equity, the complainant's remedy at law is not as prompt, practlcal, 
and efficient to attain the ends of justice as the suit in equity, the con- 
venienee of the complainant ia not overcome by the greater Inconvenience 
to the défendants of a single suit, and a suit in equity against ail the de- 
fendants wîll avoid several actions at law or suits In equity Involving 
similar questions, the jurlsdlctlon of a court of equity may be successfully 
invoked. 

1Î1. Stockholders' llability to creditors in equity, see note to Rlckerson 
Roller Mi 11 Co. v. Farrell Foundry & Machine Co., 23 O. C. A. 315; Scott v. 
Latlmer, 33 C. C. A. 23. 

127 F.— 17 
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7. SaMï>— BiLI, AVOIDING XlNE ACTIONS AT LAW. 

A bill to collect iinpaiâ subscriptions of nlne défendants separately liable 
at law may be maintained on the ground that It avoids a multipllcity of 
actions at law, where the défendants hâve a comnmnity of interest in the 
questions of law and fact presented by the controversies, and the con- 
venience of ail parties will be better subserved by determining thèse ques- 
tions in a single suit in equity than by deciding them in nine actions at 
law. 

8. CoBPORATioN—SuBSCBiPTioN— Condition Waived. 

One who on a condition subscribes for stock of a corporation or pur- 
chases property waives compliance with, and estops himself from assert- 
ing, the condition, by executing the eontract, accepting, using, and selling 
the stock or property, without requiring the condition to be fulflUed. 

9. Res Adjtjdicata— Issues Not Litigable in Former Suit. 

Issues involving the merits of a controversy, which were presented by 
the pleadlngs, but were not litigable in a former suit between the same 
parties, are not concluded by a judgment or decree therein. 

10. Limitations— Action to Enforce Original Subsckibers' Liabilitt. 

The cause of action to enforce the liability of an original subscriber 
under section i, art. 11b, of the Constitution of Nebraska, does not accrue 
until the claims against the corporation are judlcially ascertalned, and 
the corporate property is exhausted. An action couimenced August 7, 
1902, on an original subscription made in 1883, when the corporate prop- 
erty was first exhausted in 1901, was not barred by the limitation of five 
or ten years contained in section 3447 of the Code of Civil Practice of lowa 
of 1897. 

11. Lâches— Analogous Limitation at Law. 

Under ordinary circumstanees, a suit in equity will not be stayed for 
lâches before, and will be stayed after, the time flxed by the analogous 
limitation at law. But if uuusual conditions or; extraordinary circum- 
stanees make it inéquitable to allow the prosecution of a suit after a 
briefer period, or to forbid its maintenance after a longer period, than 
that flxed at law, the chancelier will not be bound thereby, but will dé- 
termine the extraordinary case in accordance with the equities which con- 
dition it. 

12. Same— BuEDBN on Him Seekxng Application. 

When a suit is brought within the time flxed by the analogous statute, 
the burden is on the défendant to show, either from the face of the bill, 
or by hls answer, that extraordinary circumstanees exist which require 
the application of the doctrine of lâches. And when the suit is brought 
after the statutory time, the burden is on the complainant to show in his 
bill that it would be inéquitable to apply it to his case. 

13. Corporations— Costract with Dibectoes— Préférences. 

A eontract between a corporation and a majority of its directora, 
whereby the latter advances or loans money to the former to pay its debts, 
some of which are owing to the latter, and whereby the former gives the 
latter a préférence over other creditors, is not void, but voidable at the 
option of the creditors or stockholders of the corporation. 

14. Same— Contract— Rescission— Restoeation of Considération. 

A court of equity will not, at the suit of a receiver of a corporation, 
rescind or avoid a transaction between the corporation and four of its 
directors whereby the former and its creditors received the amount of 
an assessment upon its stock, and proceed to enforce the collection of the 
amount of this assessment again from the original subscribers to the stock, 
while the corporation and its creditors retain the flrst payment and ail its 
benefits. He who seeks equity must do equity. 

1 8. See Corporations, vol. 12, Cent. Dig. § 276. 
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15. Same— CowTEAOTS wiTH Officeks— When Valid. 

Contracts and transactions between indivlduals and corporations of 
whicb they are directors or officers, which are fair and are made in good 
faith, which do not secure to the indivlduals an undue or unjust beneflt 
or advantage, and in which the Interest of the indivlduals and the duty 
of the officers work in unison for the welfare of the corporation, are valld 
and enforceable in law and in equlty. 

16. S AME— When Ik valid. 

Contracts and transactions between indivlduals and corporations of 
which they are directors or officers which are unfair, in which the indi- 
vlduals hâve secured an undue or unjust advantage, In which an an- 
tagonism between the Interest of the Indivlduals and the duty of the of- 
ficiais has resulted in the trlumph of the former, are voidable at the 
option of the corporation, its credltors or stockholders. 

17. Same— Peefeeehce of Ceeditobs by— When Valid. 

A solvent corporation may lawfully prefer one créditer to others. 

Such a préférence may be lawfully made by a corporation, although Its 
liabllitles exceed its assets, if it is made in good faith, and its officers are 
not aware, and would not be aware by the exercise of reasonable prudence 
and diligence, that its continuance as a going concern must soon cease, or 
that Its liquidation is imminent. 

18. Same--When Voidable. 

A préférence by an insolvent corporation of one credltor to others Is 
voidable by its creditors or stockholders if it was made in bad faith, to 
glve the preferred créditer an undue advantage over others, at a tlme when 
the officers of the corporation were aware, or by the exercise of reasonable 
prudence or diligence would hâve been aware, that the liquidation of the 
corporation was imminent, or that it probably could not continue its active 
existence for any considérable tlme. 
(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the Southern 
District of lowa. 

This is an appeal from a decree which dlsmissed a blll lu equlty exhlbited 
by Albert U. Wyinan, as receiver of the property of the Nebraska Flre Insur- 
ance Company, agalnst Thomas Bowman, Mlllard F. Rohrer, Fayette O. Glea- 
son, Eli L. Shugart, Henry O. Laub, John M. Campbell, John Y. Stone, and 
George W. Klngsnorth, who were once stockholders of the Insurance company, 
to compel them to pay the unpald part of their subscrlptlons to the stock of 
that corporation, which was alleged to be 50 per cent, thereof. When the 
decree was rendered, the suit agalnst Klngsnorth stood upon demurrer to the 
bill, while the other défendants had ansvvered, a replleatloa had been flled, 
testlmony had been taken, and there had been a final hearing. The case will 
be considered upon the évidence, which dlsclosed thèse facts : 

The Nebraska Fire Insurance Company, which prlor to 1890 was the Ne- 
braska & lowa Insurance Company, was a corporation of the state of Nebras- 
ka, organized in 1883. In Mareh of that year each of the défendants sub- 
scribed for certain shares of its stock, paid 50 per cent of the amount of his 
subseriptlon, and gave to the corporation hls promissory note for the unpald 
portion thereof, payable on demand, as and when the board of directors should 
designate. In 1887 each of the défendants sold hls stock to a solvent pur- 
chaser, who substituted hls promissory note for that of his vendor, the original 
certlficates of stock were surrendered and cauceled, and new certiflcates were 
Issued to the purchasers. In 1890, and in the early part of 1891, L. B. Wil- 
liams, S. R. Johnson, George F. Wright, and M. J. Burns were the directors 
of the Insurance company, and owned more than 600 shares of its stock, which 
consisted of 1,000 shares. The company was insolvent. On April 13, 1891, the 
Indebtedjaess of the company then due was about Çél,625, and the board of 
directors made an assessment of 41.625 per cent, on the stock of the corpora- 
tion. Williams,' Johnson, Wright, and Burns at and prior to thls tlme paid to 
the company $41,612.06, and the money thus paid was used to pay the debts of 
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the corporation. For this payment they were credlted with the payment of 
the assessment on the stock they owned, and were glven assignments of the 
certiflcates o( the assessments upon the stock of the other stockholders who 
would not pay their assessments. The blll alleged, and the answer denied, that 
this payment upon the stock was fraudulent and void as to the creditors of 
the corporation, because it gave a préférence to those who paid it over other 
creditors of the corporation. In 1892, on the pétition of a stockholder, and 
on the intervening pétition of the auditor of the state of Nebraska, the insur- 
ance company was by the district court of Douglas county, in the state of 
Nebraska, adjudged to be Insolvent, was dissolved, and the complainant was 
appointed receiver of its property, and directed to collect and distribute its 
assets, and to prosecute such suits as any créditer of the corporation could 
maintain. He proceeded to sell the property, collect the crédits, and distribute 
the proceeds of the assets of the corporation, until, on September 10, 1901, 
he had exhausted them. 

Section 4 of article 11b of the Constitution of Nebraska reads: "In ail 
cases of claims against corporations and joint stock associations, the exact 
amount justly due shall be flrst ascertalned, and after the corporate property 
shall hâve been exhausted the original subscribers shall be individually llable 
to the extent of their unpaid subscriptlon, and the liability for the unpaid 
subscriptlon shall follow the stock." On August 7, 1902, the receiver exhibited 
the blll In this case to enforce the liability of the défendants as original stock- 
holders of the Insurance corporation under their contract of subscriptlon, in 
View of the foregoing section of the Constitution of the state of Nebraska. 
On January 6, 1903, the complainant, Wyman, was by order of the court below 
appointed anclllary receiver as of a date just before the commencement of this 
suit, with the same powers in that court that he has in the state court from 
which he received his original appolntment. 

E. Wakeley (Arthur C. Wakeley, A. T. Flickinger, and I. N. Flick- 
inger, on the brief), for appellant. 

Charles M. Harl (Finley Burke, Enimet Tinley, Jacob Sims, Con- 
stant R. Marks, and David Mould, on the brief), for appellees. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
HOOK, District Judge. 

SANBORN, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

Section 4 of article iib of the Constitution of Nebraska déclares that 
the original subscribers to the stock of a corporation in that state shall, 
after the corporate property is exhausted, be individually liable for its 
debts to the extent of their unpaid subscriptions. This liability is con- 
tractua!. It rests on the agreement of subscriptlon. Each subscriber, 
when he makes his contract to take and pay for the stock, agrées to 
assume and discharge ail the légal obligations and duties of a stock- 
holder. This provision of the Constitution of the state of Nebraska 
is necessarily read into, and becomes a part of, every contract of sub- 
scriptlon to stock of a corporation of that state. By that contract each 
subscriber becomes liable to pay the unpaid part of his subscriptlon, 
regardless of this constitutional provision. In its absence, by a sale of 
his stock to a solvent purchaser who undertakes to perform his agree- 
ment, he might terminate his liability. The eflfect of the provision is 
not to create any new obligation, but to prevent the original stock- 
holder from relieving himself of his liability to pay his subscriptlon 
until either it is fully paid, or ail the debts of the corporation are 
satisfied. In its inception, the contract of subscriptlon is an agreement 
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to pay the unpaid part thereof from time to lime as it is called for by 
the board of directors of the corporation. After the original sub- 
scriber sells his stock, the contract and the liability remain, but they 
are modified. They become a guaranty to pay the unpaid part of 
the subscription only after the corporate property is exhausted. THe 
original contract was with the corporation, and was a part of its prop- 
erty. The modified contract — the guaranty — though available for the 
benefit of creditors only, is still a contract with the corporation for the 
benefit of its creditors, and a part of its property, which its receiver or 
représentative may lawfully enforce for the purpose of paying its cor- 
porate debts. Patterson v. Lynde, io6 U. S. 519, 520, i Sup. Ct. 432, 
27 L. Ed. 265; Van Pelt v. Gardner, 54 Neb. 701, 711, 75 N. W. 
874. This brief considération of the nature of the liability which the 
complainant seeks to enforce wiU be of material aid in leading us 
through the maze of questions which this case présents. 

The complainant is met at the threshold of his suit by the objection 
that a court of equity has no jurisdiction of it, because he has an adé- 
quate remedy at law in nine separate actions — one against each of the 
nine défendants. But one branch, and, indeed, the most important 
part, of the relief which the complainant seeks in this suit, is the 
avoidance, as a fraudulent préférence, of the release of the assessment 
of 41.625 per cent, upon the capital stock of the corporation, held by 
Johnson, Williams, Burns, and Wright, on April 13, 1891, which was 
more than 600 out of a total of 1,000 shares, and of the assignment to 
them of the certificates of that assessment upon the stock of the corpora- 
tion which they did not own, which releases and assignments are evi- 
denced by the record of the meetings of the board of directors of the 
insurance company, and form the basis of one of the six défenses in 
this suit. The record of the meeting of the board of directors of 
April 13, 1891, shows that, by resolutions adopted by that board on 
that day, this assessment upon the stock held by Johnson and his as- 
sociâtes was released and satisfied, and certificates of assessment upon 
the other stock of the corporation were assigned to them, in considéra- 
tion of the loan by them to the corporation on that day of $41,612.06, 
and of the indorsement upon the promissory notes of the corporation 
evidencing that loan, delivered to them that day, of the amount of this 
assessment upon their stock. The défendants maintain that this trans- 
action paid the assessment on the stock of Johnson and his associâtes, 
and divested the corporation and its creditors of ail interest in the 
assessment upon the stock which they did not own, so that the défend- 
ants, as original subscribers, are no longer liable for this 41.625 per 
cent, of their subscription to the stock. On the other hand, the com- 
plainant pleads that this transaction was void as to the creditors of the 
corporation, because the company was then insolvent, and the efïect 
of the transaction was to give a fraudulent préférence in payment to 
creditors who were the directors of the corporation; and the com- 
plainant prays that ail the proceedings relative to this matter be ad- 
judged void, inefïectual, and inoperative to pay or to discharge any 
part of that assessment, as against him and the creditors of the in- 
surance company. Upon its face, this transaction was lawful and valid. 
Even as to creditors, it was voidable only, not void. A solvent cor- 
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poration, in the orclinary course of its business, has tlie undoubted 
rigiit to accept its own promissory notes in payment of subscriptions 
to its stock, or in payment of the purchase price for assignments of 
assessments upon its stockholders. At most, the creditors liad but the 
option to affirm or to avoid the transaction. If they failed to attack 
it, it remained valid and binding. 

If the transaction had been a simple payment of money of the 
corporation to themselves, as creditors, by its directors, so that tliey 
thereby obtained a préférence in payment over other creditors, it 
might, indeed, hâve been disregarded in an action at law, in belaalf 
of the other creditors, as fraudulent and ineffectuai, without a suit 
in equity. But this transaction was more. If a préférence was a 
part of it, the payment and release of the assessment upon a part of 
the stock, and the assignment of the certificates of the assessment upon 
the remainder, were also a part of it, and ail the parts form but a single 
transaction. Before this afïair could be disregarded, the release and 
the assignments must both be avoided, and the entire transaction must 
be rescinded. The relief which the complainant sought— the relief 
which was indispensable to bis recovery of the 41.625 per cent, from 
the défendants — was the avoidance, for fraud, of the release of the 
assessments against the stock of Johnson and bis associâtes, and the 
avoidance of the assignment of the certificates of the assessments 
against the other stockholders, which were evidenced by the record of 
the corporation. But the cancellation of assignments and releases for 
fraud is a subject of équitable cognizance, and the relief against the 
transaction of April 13, 1891, which was indispensable to the complain- 
ant's recovery of that portion of the subscription evidenced by the as- 
sessment of that date, presented ample ground for invoking the juris- 
diction of a court of equity. 

If, however, the concession were made that the complainant could 
hâve maintained nine separate actions at law — one against each of the 
nine défendants in this suit— and could in tliose actions hâve disre- 
garded the releases and assignments, and bave recovered the entire 50 
per cent, alleged to bave been unpaid upon the subscriptions, neverthe- 
less the comraunity of interest of the défendants in every question of 
law and of fact involved in the controversies presented by this suit, 
the inadequacy of the nine separate actions at law to attain the ends 
of justice, the greater convenience and less expense for ail parties in 
the détermination of the controversies hère presented in a single suit 
in equity, are in themselves sufficient to sustain the jurisdiction of 
the court below on the ground that this suit avoids a multiplicity of ac- 
tions at law. In support of the counter proposition, counsel for the 
défendants cite Haie v. AUinson, 188 U. S. 56, 23 Sup. Ct. 244, 47 L,. 
Ed. 380, in which the Suprême Court sustained the dismissal of a 
bill in equity brought by a receiver against 47 stockholders to enforce 
their double liability for the debts of the corporation, which was im- 
posed by the Minnesota statute, upon the ground that the liability of 
each stockholder was separate and independent, and was to the cred- 
itors only, and that the convenience of the complainant in enforcing 
their liability by a single suit was overcome by the greater incon- 
venience that would be entailed upon the défendants by such a course 
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of proceeding, in vîew of the fact that they werë supposed to hâve 
différent défenses to the alleged causes of action against them. The 
décision in that case is not conclusive hère, because that was a suit to , 
enforce a liability beyond the amount of the subscription to the stock, 
imposed by statute in behalf of creditors only. This is a suit to en- 
force the payment of subscriptions to the stock of the corporation for 
the purpose of paying the corporate debts. In that case the Habihty 
was directly to the creditors, and they alone, or their représentative, 
could maintain an action to enforce it. In this caae the Hability is to 
the corporation, for the benefit of the creditors (Pattetson v. Lynde, 
ro6 U. S. 519, 520, 521, I Sup. Ct. 432, 27 L. Ed. 265; Van Pelt v. 
Gardner, 54 Neb. 711, 75 N. W. 874), and any shareholder who pays 
more thân his proportion of the corporate debts may enforce con- 
tribution of his co-subscribers (Van Pelt v. Gardner, 54 Neb. 709, 75 
N. W. 874). This fact alone présents a persuasive argument in sup- 
port of a remedy by a single suit in equity. In that case there was 
no community of interest among the défendants in the controversies 
presented for litigation, and the convenience of the complainant in pur- 
suing the single suit was overcome by the inconvenience of such a 
course to the several défendants. In this case there is a community of 
interest among the défendants in every question of law: and of fact 
presented by the controversies, and the convenience of ail parties will 
be better served by a détermination of them hère in a single suit, 
than by repeated décisions of them in nine separate actions at law. 

In Haie v. AUinson, 188 U. S., at page JT, 23 Sup. Ct. 252, 47 L. 
Ed. 380, the Suprême Court, after reviewing many authorities, stated 
its final conclusion relative to this matter of jurisdiction in equity upon 
the ground of the avoidance of a multiplicity of actions at law or of 
suits in equity in thèse words : 

"Each case, if not brought directly witliin tbe principle of some preeediag 
case, must, as we think, be deeided upon its own merits, and upon a survey of 
the real and substantial convenience of ail parties, the adeqjiacy of the légal 
remedy, the situations of the différent parties, the points to be contested, and 
the resuit which would follow if jurisdiction should be assumed or denled; 
thèse Tarions matters being factors to be taken Into considération upon the 
question of équitable jurisdiction on this ground, and wùether, wlthin rea- 
sonable and fair grounds, the suit is calculated to be In trutb one which will 
practically prevent a multiplicity of litigation, and will be an actual con- 
venience to ail parties, and will not unreasonably overlook or obstruct the 
material Interests of any. The single fact that a multiplicity of suits may be 
prevented by this assumptlon of jurisdiction is not enough. In ail cases, to 
sustain it. It might be that the exercise of équitable jurisdiction on this 
ground, while pueveutiiig a formai multiplicity of suits, would nevertheless 
be attended with more anddeeper inconvenience to the défendants than would 
be compensated for by the convenience of a single plaintlff; and, where the 
case is not eovered by any controlling précèdent, the inconvenience might con- 
stitute good ground for denying jurisdiction. We are not disposed to deny 
that jurisdiction» on the ground of preventlng a multiplicity of suits may be 
exerclsed In many cases in behalf of a single complainant against a number of 
défendants, although there Is no common title nor community of right or 
interest in the subject-matter among such défendants, but where there is a 
community of interest among them in the questions of law and fact involved 
In the gênerai contre versy." 

This court has repeatedly held^ — ^and that holding is sustained by 
the great weight of authority— that a bill in equity against several 
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défendants separately liable either at law or in equity may be main- 
tained, in order to avoid a multiplicity of actions at law or _of suitb 
jn equity, whenever there is a common and décisive point of litigation 
between the complainant and the défendants, the complainant bas no 
remedy at law as prompt, practical, and efficient to attain the ends 
of justice as the suit in equity, and the convenience of the complainant 
in pursuing the single suit in equity is not overcome by the deeper 
inconvenience of such a course to the défendants. Prentice v. Duluth 
Storage Co., 58 Fed. 437, 7 C. C. A. 293 ; Kelley v. Boettcher, 85 Fed. 
55, 64, 65, 29 C. C. A. 14, 23; Curran v. Campion, 85 Fed. 67, 70, 
29 C. C. A. 26, 29;. Watson v. Bonfils, 116 Fed. I57, 159, 53 C. C. A. 
535> 537; Bailey v. Tillinghast, 40 C. C. A. 93, 99, 99 Fed. 801, 807; 
Mayor of York v. Pilkington, i Atk. 282 ; Lord Tenham v. Herbert, 
3 Atk. 483 ; Louisville N. A. & C. Ry. Co. v. Ohio Valley Improvement 
& C. Co. (C. C.) 57 Fed. 42, 45 ; i Pomeroy's Eq. Jur. § 269 ; Osborne 
V. Wisconsin Central Ry. Co. (C. C.) 43 Fed. 824, 826. In the suit 
under considération, every point of litigation between complainant and 
the défendants is common to ail the latter. One of them bas demurred 
to the bill, and eight bave joined in a common answer. Their alleged 
liability is based on their signatures to the same agreement of subscrip- 
tion. They ail défend on the ground that their subscriptions were 
conditional, that their contracts were rescinded, that 41.625 per cent, 
of their subscriptions was paid by Johnson and bis associâtes, that the 
questions presented in this suit are res adjudicata, that the complainant 
bas no légal capacity to maintain the suit, and that the court below 
had no jurisdiction in equity. The same facts proved by the same évi- 
dence condition the défenses of each of the défendants, and the same 
questions of law are presented by each of them for our détermination. 
Why does not this suit prevent a multiplicity of actions at law, and 
give to the complainant a more efficient and practical remedy, without 
inconvenience to the défendants, than nine separate actions at law 
could give. The remedy at law which will preclude the maintenance of 
a suit in equity must be "plain and adéquate, or, in other words, as 
practical and efficient to the ends of justice and its prompt administra- 
tion as the remedy in equity." Boyce v. Grundy, 3 Pet. 210, 215, 7 
L. Ed. 655; Oelrichs v. Spain, 15 Wall. 211, 222, 223, 21 L. Ed. 43; 
Preteca v. Land Grant Co., 50 Fed. 674, i C. C. A. 607; Foltz v. 
Railroad Co., 60 Fed. 316, 322, 8 C. C. A. 635, 641 ; Hayden v. Thomp- 
son, 71 Fed. 61, 63, 17 C. C. A. 592, 594. Would nine actions at law, 
in which the same questions of law and fact would be tried nine times 
upon the production and reproduction of the same évidence before nine 
différent juries, be as efficient and prompt or as practical a means to dé- 
termine the questions hère at issue, and to attain the ends of justice, 
as this single suit in equity? The question is its own answer. Is 
there any deeper inconvenience to the défendants than would be com- 
pensated for by the convenience of the plaintiff in pursuing this rem- 
edy? None is proved; none can be conceived. Indeed, the single 
suit in equity entails less expense, less labor, and less trouble upon the 
défendants by as much as it is less expensive and troublesome to try 
a single suit in equity than it is to try nine actions at law, involving 
the same controversies, conditioned by the same évidence. The de- 
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fendants hâve a common interest in every material question of law or 
of fact involved in the controversy in this suit. The remedy of the 
complainant by this proceeding in equity is far more efficient, prompt, 
and practical to attain the ends of justice, and much less expensive 
and inconvénient to ail the parties to the contre versies, than nine ac- 
tions at law would be. The case falls far withintheprinciple that a 
suit in equity may be maintained to avoid a multiplicity of actions at 
law, and the decree of dismissal cannot be sustained on the ground 
that the cause of action stated in the bill was not of équitable cogniz- 
ance. 

The next objection to the maintenance of this suit is that the com- 
plainant is a foreign receiver appointed by the district court of Doug- 
las county, in the state of Nebraska. But he is also a domestic re- 
ceiver appointed by the court below, and vested with ail the powers 
and authority in the Southern District of lowa which were conferred 
upon him in Nebraska by the order of the district court of Douglas 
county. If he is a foreign receiver, he is also a domestic receiver, and 
in the latter capacity he may certainly lawfuUy maintain this suit. i 

It is said that this receiver has no légal capacity to sue hère, be- 
cause he takes only the property and causes of action of the corpora- 
tion ; and cases are cited in which it is held that an ordinary receiver 
does not take and cannot enforce the statutory liability of stockholders 
beyond their contract liability for their subscriptions, because such li- 
abilities do not accrue to, or become the property of, the corporation 
or of its légal représentative. Evans v. Nellis, 187 U. S. 271, 23 Sup. 
Ct. 74, 47 L. Ed. 173 ; Haie v. Allinson, 188 U. S. 56, 23 Sup. Ct. 
244, 47 L. Ed. 380 ; Hancock National Bank v. ElHs (Mass.) 44 N. E. 
349, 55 Am. St. Rep, 414; Republic Life Ins. Co. v. Swigert (III.) 25 
N. E. 680, 12 L. R. A. 328. But the liability which this receiver seeks 
to enforce is not a liability which was imposed by statute, beyond that 
which resulted from the contract of subscription. It is a liability based 
upon, and arising out of, the agreement of the défendants with the 
corporation to pay for the stock they received. It is a liability to, and 
the property of, the corporation, held by it for the benefit of its cred- 
itors. The ordinary receiver appointed by a court which has jurisdic- 
tion of the corporation and of a petitioner who lawfully invokes the 
exercise of its powers takes ail the property and choses in action of 
the corporation, and may lawfully enforce the collection of the latter 
by suits and légal proceedings. The liability of thèse défendants to 
pay their subscriptions for the stock after its sale remained a chose in 
action of the corporation, under the constitutional provision, and vested 
in the complainant, who had the légal capacity to enforce it by any 
proper action at law or proceeding in equity. Van Pelt v. Gardner, 
54 Neb. 701, 711, 712, 75 N. W. 874; Wyman v, Williams, 52 Ncb. 
833, 836, 73 N. W. 285. 

The contract of subscription signed by the défendants in 1883 pro- 
vided that they agreed to take the stock of this insurance company "in 
considération of each other's subscription to the capital stock for an 
insurance company in the state of lowa and the state of Nebraska to 
be organized in both states separately and after organization to be 
Consolidated." But no such consolidation was evtr made. Upon this 
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fact the défendants base their claim that their subscription was con- 
ditioned upon thé'brganization of the Consolidated company, and that, 
as there was rio compliance with this condition, they never became li- 
able to pay their subscriptions. If, however, their subscriptions were 
subject to the condition which they plead, it was a condition for their 
benefit, a compliance with which they had the power to waive. In the 
face of a noncompliance with this condition, they received their stock 
from the corporation, paid 50 per cent, of their subscriptions, secured 
the payment : of the remainder by their promissory notes, held and 
voted their stock for about four years, and then sold it to bona fide 
•purchasers. Gne, under a conditional contract to purchase property, 
who complètes the purchase, receives and sells the property, without 
requiring a compliance with the condition, thereby waives it, and es- 
tops himself from avoiding on its account the purchase or the légal 
liabilities which follow it. The défendants waived comphance with 
the alleged condition that the two corporations should be consolidated 
by their acceptance, use, and sale of the stock of the Nebraska Com- 
pany, and it is too late for them now to présent that condition as a 
défense to their liability to pay for that which they hâve received and 
used. 

About the year 1887 the défendants sold their stock in the insurance 
company, in good faith, to solvent purchasers. Thereupon they sur- 
rendered their certificates of ownership to the corporation, and the lat- 
ter surrendered to the défendants their promissory notes for the unpaid 
50 per cent, of their subscriptions, and issued new certificates to the 
purchasers, who gave to the company their promissory notes, with 
sureties, as required by the statutes of Nebraska, for the unpaid 50 per 
cent, of the subscriptions. Counsel for the défendants invoke the 
principle that a corporation may by agreement make, modify, and re- 
scind contracts, and receive property in payment of obligations to it ; 
and they cite a sentence in section 175 of 2 Waterman on Corporations, 
which reads: 

"When stock has been once issued, and afterward relinqulshed to the cor- 
poration, a party to whom it is then reissued becomes a stockholder, as an 
original subscriber, and not as an assignée." 

It may be that one who receives the reissued stock which has been 
previously surrendered becomes a stockholder, as an original subscriber, 
but he certainly is not the original subscriber ; and the Constitution of 
Nebraska provides that the original subscribers shall remain individual- 
ly liable for the unpaid subscriptions until they are paid. It may be 
that the corporation and the subscriber can, by agreement, release the 
contract of subscription after it is made; that the corporation can 
pay back to the subscriber the money he has paid on account of 
his stock, and surrender to him bis notes for any unpaid part of the 
subscription ; and that the subscriber can repay to tlie corporation the 
dividends which he has received, and surrender his certificates of stock, 
so that both parties may be restored to their condition before the sub- 
scription was made. Nothing of that nature, however, was done in 
this case, and it is not important to discuss the effect of such a trans- 
action. The défendants hère made no contract of rescission. They 
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merely sold their stock. The surrender oî the certificates, the issue 
of new certificates to the purchasers, the substitution of the notes of 
the latter for those of the défendants, evidenced nothing but sales. 
They are only the usual concomitants ojf sales of stock in corporations, 
which, for their own convenience in keeping simple records of the 
ownership of their stock, are accustomed to require the surrender of 
the old certificates and the issue of new ones whenever the sales of their 
stock are called to their attention. The défendants' contracts of sub- 
scription were never rescinded. They weré the original subscribers to 
the stock, and the fact that, when they sold it, their certificates were 
surrendered, new certificates were issued to the purchasers, and the 
secured notes of the latter for the unpaid part of the subscriptions were 
substituted for their original notes, does not change their character as 
original subscribers or relieve them from the modified liability to pay 
their subscriptions which was sedulously preserved by section 4 of 
article i ib of the Constitution of Nebraska. State v. German Savings 
Bank, 50 Neb. 734, 742, 70 N. W. 221. 

Some time before july, 1897, the complainant brought a suit in the 
district court of Pottawattomie county, in the state of lowa, against 
thèse défendants and others, for the same causes of action set forth 
in the bill in this case, and the défendants interposed the same dé- 
fenses that they hâve pleaded hère. On July 19, 1897, the district 
court of that county entered a decree of dismissal of that suit on the 
ground that the assets of the insurance company had not then been 
exhausted, and that until they were so exhausted the complainant was 
not entitled to maintain the action. The complainant appealed from 
this decree to the Suprême Court of lowa, and that court affirmed the 
action of the court below on the ground that a foreign receiver could 
not maintain the suit in the courts of lowa. Wyman v. Eaton, 107 
lowa, 214, 220, Tj N. W. 865, 43 L. R. A, 695, 70 Am. St. Rep. 193. 
Counsel for the défendants insist that this décision of the Suprême 
Court of lowa was a conclusive adjudication of the issues in this case. 
They concède that the decree of the district court, which was subse- 
quently affirmed by the higher court without modification, would not 
hâve had this efïect if no appeal had been taken from it, because of 
the familiar rule that the dismissal of an action on the ground that 
the cause which it présents has not yet accrued is no bar to another 
action for the same cause after it has matured. But they say that, 
on an appeal from a decree in a suit in equity, the appellate court tries 
the case de novo, and enters the proper decree, regardless of the terms 
of that from which the appeal was taken, and that, from the opinion of 
the Suprême Court of lowa in this case, it appears that it determined 
the issues presented by the pleadings therein upon the merits, and 
that it afiîrmed the decree upon the broad ground that there was no 
equity in the bill. In support of this contention they cite thèse words 
from the opinion : 

"Dismissing for the moment the effect of an arbitrary légal lîablllty, which 
must be respected and enforced when known, there is not, in view of the entire 
record in this case, an équitable considération favorable to a recovery against 
thèse défendants. The présent liabllities of the Nebraska corporation cannot 
truthfully be said to hâve accrued in conséquence of, or with rellance upon, 
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the former connection of thèse défendants with the enterprlse from whlch 
sprang the présent company. Thèse faets are important as aiding in the solu- 
tion of a légal proposition urged by appellees, to the efCect that thls action 
cannot be maintained In lowa, because it Is bronght by a recel ver of a Ke 
braska corporation to enforce a provision of a law of that state." 

But thèse are the only expressions in the opinion of the Suprême 
Court of lowa which even hint at a thought of considering or deter- 
mining the issues presented by the merits of this controversy, and 
there is nothing in thèse expressions which either discusses or décides 
whether the défense of conditional subscription, of rescission, of limi- 
tation, of lâches, or of payment, ought or ought not to be sustained. 
On the other hand, the opinion proceeds to discuss the single question 
whether or not a foreign receiver could maintain the suit before it in 
the courts of the state of lowa, to décide that he could not do so, 
under the settled law of that state, and to affirm the decree below upon 
that ground. Wyman v. Eaton, 107 lowa, 220, "jj N. W. 865, 43 L. 
R. A. 695, 70 Am. St. Rep. 193. In a suit between the same parties 
upon the same claim or demand, a prior décision on the merits is con- 
clusive not only of every matter olïered, but also of every admissible 
matter which might hâve been ofïered, to sustain or defeat the claim 
or demand. James v. Germania Iron Co., 107 Fed. 597, 617, 46 C. C. 
A. 476, 496. But no matter to support or to defeat the claim of the 
complainant upon its merits was admissible, and no issue concerning 
any such matter was or could hâve been lawfuUy considered or deter- 
mined by the Suprême Court of lowa in the case before it, because, by 
the established rule of that state, the complainant had no légal ca- 
pacity to présent those issues to the courts of lowa for décision. The 
issues presented in the case in hand for our détermination were not liti- 
gable in the Suprême Court of lowa in the suit of Wyman against Ea- 
ton, because the complainant was without légal capacity to présent 
them to the courts of that state for décision. Thqse courts did not 
consider or décide them, and neither the decree in the district court, nor 
the opinion and décision of the Suprême Court, render them res ad- 
judicata between the parties to this suit. 

Another défense urged upon our considération is that this suit is 
barred by the statute of limitations, and that the complainant bas been 
guilty of such lâches that he is entitled to no relief. The défendants 
took their stock, in the year 1883, and gave their notes for the unpaid 
part of their subscriptions, payable at such time as the board of di- 
rectors should prescribe. Actions founded upon written contracts are 
barred in ten years, and those based upon unwritten contracts and 
those not otherwise provided for are barred in five years, after the 
respective causes of action accrue, by section 3447, subds. 6 and 7, of 
the Code of Civil Practice of the state of lowa. In Great Western 
Tel. Co. v. Purdy, 83 lowa, 420, 50 N. W. 45, the Suprême Court of 
that state held that an action upon a stockholder's contract to pay a 
part of the amount of his subscription from time to time as the directors 
should order was barred after ten years from the date of the contract, 
because the ordering of the payment, and thus the accrual of the cause 
of action, depended upon the mère exercise of the will of the obligée 
named in the contract. It might not be difficult to présent persuasive 
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and cogent reasons wliy a cause of action based upon such a contract 
does not and ought not to accrue until the board of directors calls for 
the payment of the subscription pursuant to the terms of the contract. 
But it is unnecessary to discuss that question in this case, because, if 
the décision in Great Western Tel. Co. v. Purdy were conceded to 
contain a statement of the true rule, that rule would not defeat this 
suit. Four years after the défendants gave their notes, and years be- 
fore any limitation had run against an action upon them, they sold 
their stock to third parties, and, under section 4, article iib, of the 
Constitution of Nebraska, thereby modified their contract into a guar- 
anty to pay the corporate debts of the insurance company, to the 
amount of their unpaid subscriptions, when those debts should be as- 
certained, and the corporate property should be exhausted. It is not 
upon the original notes of thèse subscribers, but upon this guaranty, 
that this suit is founded ; and, by the very terms of this contract, the 
défendants were not liable to any suit or action upon it, and no exercise 
of the will of the corporation or of its receiver could make them so 
liable until the debts of the corporation were ascertained, and the cor- 
porate property was exhausted. The property of the corporation was 
first exhausted on September lo, 1901, and this suit was commenced 
on August 7, 1902. The cause of action against the défendants upon 
their guaranty under the Constitution of Nebraska did not accrue until 
September 10, 190 1, and, as this suit was commenced within one year 
thereafter, it was not barred by any statute of limitations of the state 
of lowa. Van Pelt v. Oardner, 54 Neb. 701, 75 N. W. 874. 

Has the complainant been guilty of such lâches that he may not in- 
voke the aid of a court of equity ? Courts of chancery are not bound 
by, but in the application of the doctrine of lâches they usually act or 
refuse to act in analogy to, the statute of limitations relating to actions 
at law of like character. Under ordinary circumstances, a suit in 
equity will not be stayed for lâches before, and will be stayed after, 
the time fixed by the analogous statute of limitations at law. But if 
unusual conditions or extraordinary circumstances make it inéquitable 
to allow the prosecution of a suit after a briefer, or to forbid its main- 
tenance after a longer, period than that fixed by the statute, the 
chancellor will not be bound by the statute, but will dete^-mine the 
extraordinary case in accordance with the equities which condition it. 
When a suit is brought within the time fixed by the analogous statute, 
the burden is on the défendant to show, either from the face of the bill, 
or by his answer, that extraordinary circumstances exist, which require 
the application of the doctrine of lâches. And when such a suit is 
brought after the statutory time has elapsed, the burden is on the com- 
plainant to show, by suitable averments in his bill, that it would be 
inéquitable to apply it to his case. Kelley v. Boettcher, 85 Fed. 55, 62, 
29 C. C. A. 14,21. This suit was brought within the time fixed by the 
analogous statute of limitations at law. The burden was therefore 
upon the défendants to show that, by reason of extraordinary circum- 
stances, this case should be taken out of the gênerai rule, and the doc- 
trine of lâches should be applied to it. They' hâve not successfully 
borne this burden. The corporate assets were exhausted September 
10, 1901. This bill was exhibited August 7, 1902, There was no 
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culpable delay between the accrual of the cause of action and the com- 
mencement of the suit. But the défendants insist that the complainant 
was appointed receiver in June, 1891, and that more than ten years 
elapsed between his appointment and the sale of the last of the property 
of the corporation. He was not idle, however, during this period of 
time. He commenced a suit against thèse défendants to recover thèse 
very subscriptions in 1896. If they were in such haste to pay, the 
opportunity was offered them more than six years ago. They de- 
feated that suit upon the ground that it was prematurely brought. 
In view of that fact, there is little force in their suggestion now that 
this suit is too late. 

The complainant is the officer of the courts which hâve appointed 
him. He has, during the ten years that hâve elapsed between his 
appointment and the complète exhaustion of the corporate assets, 
acted in collecting and distributing them under the orders of the dis- 
trict court of Douglas county, and the presumption is that neither 
that court nor its officer has been guilty oi undue delay. This record 
discloses the fact that the complainant has been conducting vexa- 
tions, tedious, and fiercely contested lawsuits, which it was necessary 
for him to conclude in order to exhaust the corporate assets, and 
to place himself in a position to commence this suit. One of thèse 
suits, from which he realized $17,600, was an action against the Na- 
tional Bank of Commerce of Omaha and others to recover $35,000 
which the insurance company claimed had been deposited for its 
benefit. Another was an action against Williams and other stock- 
holders to recover the 50 per cent, of the subscriptions which the 
receiver claimed had never been paid. That suit was commenced in 
the year 1892, and it was not concluded until 1897. Wyman v. Wil- 
liams, 52 Neb. 833, 73 N. W. 285. This was not ail the litigation which 
the complainant was compelled to institute and press to a conclusion in 
order to exhaust the corporate assets. But when it is coupled with 
the presumptions in his favor arising from the fact that he commenced 
this suit far within the time prescribed for the analogous action at 
law, and that he was the officer of and was acting under a court of gên- 
erai jurisdiction, it is ample to demonstrate the proposition that he was 
guilty of no such lâches in the collection and distribution of the assets of 
this corporation as will repel him from the precincts of a court of 
equity. The défense of the lâches of the complainant cannot be sus- 
tained. 

What, then, is the measure of relief to which the complainant is 
entitled at the hands of a court of equity? He may undoubtedly re- 
cover from each défendant an amount equal to 8.375 P^f cent, of 
the par value of the stock for which he originally subscribed, be- 
cause this is the amount of the original subscription, which has never 
been paid. But the complainant prays for 41.625 per cent. more. 
He asks this court to avoid the payment made by Williams and his 
associâtes, and to compel the défendants to pay again the 41.625 per 
cent, which the company received from them, and paid to its creditors 
in 1891. Is he entitled to this relief from a court of chancery? The 
facts which condition the answer to this question are thèse: In the 
years 1890 and 1891 Burns was the secretary, and Williams, Wright, 
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Johnson, and Burns were four of the six directors, of the corporation, 
and they owned 609 of the 1,000 shares of the stock. In the year 1890, 
and in the early part of 1891, the company was unable, out of its cur- 
rent inconie, to pay its obligations as they matured ; and thèse direct- 
ors were honestly endeavoring to maintain its crédit, and to keep it in a 
Sound, prosperous, going condition. They w^re the heavy stockhold- 
ers of the company, and were most interested in its success. They per- 
ceived that it would soon be necessary to make an assessment, and to 
call in a part of the unpaid 50 per cent, of the subscriptions for the 
stock. But they deferred action in that direction for a time, and agreed 
araong themselves that they would advance to the company, in prepay- 
ment of the assessment soon to be made upon their stock, and in propor- 
tion to their ownership of it, the amounts of money requisite to meet 
the maturing debts of the corporation. They performed this contract 
until on April 13, 1891, the company owed them $15,552.61, and in- 
terest at 10 per cent, per annum from March 3, 1891, for which they 
held its promissory notes ; and it aiso owed to WiUiams $952.34, and 
to Johnson $250 more. At that time Burns, the secretary, reported 
the indebtedness of the company to be $41,703.60, and the board of 
directors made an assessment of 41.625 per cent, upon its stock for the 
purpose of paying ail the matured obligations of the corporation. This 
assessment was sufhcient to pay substantially ail thèse debts. The com- 
pany was a going concern. It was constaiatly receiving its income and 
conducting its business, and, while it was undoubtedly in reality in- 
solvent, the directors do not seem to hâve realized this fact. They had 
no intention of abandoning its functions or opération, and the évidence 
convinces that they honestly advanced their money to relieve the cor- 
poration from embarrassment, and, as they hoped and believed, to carry 
it forward to prosperity and success. The assessment was made, but 
no stockholder except Williams, Wright, Burns, and Johnson would 
pay it; and thereupon thèse four men borrowed from banks on their 
own crédit, and paid to the company in cash, an amount sufïicient, to- 
gether with the amount they had' already advanced to the company, to 
make the entire amount of the assessment, and this money was used by 
the corporation to pay its debts. They advanced this money in the pro- 
portion of their holdings of the stock, took the notes of the company 
for their advances, together with assignments of the certificates of the 
assessment upon the stock of the other stockholders, and agreed with 
the corporation that when thèse assessments were paid they should con- 
stitute full payment and satisfaction of their notes and interest. Thèse 
notes amounted in the aggregate to $41,612, and the assessment upon 
the stock of the four directors, which amounted to $25,349.13, was paid 
by them on the day it was made, and was also indorsed and credited 
upon the notes which they received. Ail thèse transactions were ap- 
proved by the board of directors. There was nothing secret or con- 
cealed about them. The assessment, the payment of the assessment 
upon the stock of Johnson, Wright, Burns, and Williams, the issue of 
the notes, and of the assignments of the certificates of assessment upon 
the stock of other holders, were ail evidenced by proper resolutions of 
the board of directors, and were spread upon its records on the day 
of the , transaction. The insurance company actually received from 
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thèse four diractors, net because they were anxious to loan money 
to the corporation to make interest or profit for themselves, but simply 
because they were stockholders of the corporation and liable to the 
assessment, more than $41,000 in cash in the years 1890 and 1891, ail 
of which it applied to the payment of its debts, and no part of which 
has ever been returned to the four directors or to the défendants. The 
notes which thèse directors received were never presented as daims 
against the corporation, and were never intended to évidence such 
claims, but were issued simply to show the amounts advanced by the 
directors who held them on account of the assessment which their 
action imposed upon the stock. 

The receiver now asks that this entire transaction be avoided or 
disregarded, in order that he may compel thèse défendants to pay 
again this assessment of 41.625 per cent., while the corporation he 
represents and its creditors whom this money paid retain the $41,- 
612 which Williams and his associâtes delivered to them on account 
of it; and he asks this because, as he insists, the four directors, as 
oiîficers of the corporation, were incompétent to contract with them- 
selves as individuals, and because this transaction gave to them, as 
creditors, a préférence over the other creditors of the corporation. 
But the complainant is appealing to a court of equity for this relief. 
He is the actor hère. Concède for the moment that the directors were 
not compétent to make the contract with themselves, and that they re- 
ceived a préférence over the other creditors. Nevertheless their con- 
tract and transaction was not void. It was voidable only, and voidable 
at the option of the creditors or the stockholders of the corporation. 
Neither the corporation nor its creditors nor its stockholders could 
take and keep the benefit of the contract and transaction, and repudiate 
its burdens. The transaction was valid until avoided, not void until 
confirmed. Gorder v. Plattsmouth Canning Co., 36 Neb. 548, 556, 54 
N. W. 830; Buell V. Buckingham & Co., 16 lowa, 281, 284, 291, 293, 
85 Am. Dec. 516. By this transaction the company and its creditors 
received on account of the subscriptions to its stock $41,612, which they 
still retain. A court of equity never grants inéquitable relief. The 
maxim that he who seeks equity must do equity expresses a funda- 
mental principle which conditions ail its action. Under this principle, 
the complainant, the successor and représentative of the insurance com- 
pany and of its creditors, is entitled to no rescission or avoidance of the 
contract or transaction by which they obtained the $41,612 on account of 
the assessment upon its stock which it now seeks to enforce again, and 
to no second payment from the défendants of this portion of their 
subscriptions until he surrenders and returns either to Williams and 
his associâtes, or to the défendants, that portion of the $41,612 which 
was paid on account of the stock for which the défendants originally 
subscribed. The return of this amount is a condition précèdent to the 
rescission of this transaction, and to the second enforcement of this as- 
sessment. This sum has never been returned, and the bill of the com- 
plainant has been searched in vain for any averment of any tender of it, 
or of any offer to return it. Neither the bill nor the évidence pré- 
sents a case which entitles the complainant to a rescission or avoidance 
of the contract or transaction of April, 1891, or to another payment o£ 
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tHe 41.625 per cent, of the subscriptions of the défendants whîch the 
Company and its creditors realized therefrom. The rule that he wha 
seeks equity must do equity is an insuperable obstacle to the granting 
by a court of chancery of the relief which the complainant hère seeks. 
Thomas v. Brownsville, etc., R. Co., 109 U. S. 522, 526, 3 Sup. Ct 315, 
27 L. Ed. 1018. 

There are other considérations which lead to the same conclusion. 
In the first place, it is not true, as a gênerai rule, that the directors of 
a corporation are incompétent to make contracts with themselves as 
individuals, or that agreements so made may generally be avoidef* 
at the suit of creditors or stockholders of the corporation. The only 
reason why a contract of this character may be set aside in any case is 
because directors occupy a fiduciary relation to the corporation, and to 
its creditors and stockholders. This relation is analogous to that of 
agent to principal, and trustée to cestui que trust, but it is not of so inti- 
mate and confidential a character as either of thèse. Still it is such a 
relation of trust and confidence that courts scrutinize with jealous care 
ail transactions between directors as officers and as individuals, and re- 
quire them to be characterized by good faith and the conscientious dis- 
charge of officiai duty. The vice against which they seek to guard 
them is that the adverse interest of the individuals may overcome the 
duty of the officiais, and induce agreements and transactions detri- 
mental to the corporation, and unduly bénéficiai to the individuals. 
Yet in many — ^probably in most — cases the interest of the directors 
and officers of tJhe corporation is as great, and it is often greater, in the 
welfare and success of the company, than in their individual prosperity. 
In many cases the prosperity of the individuals is conditioned by the 
success of tlie corporation they are managing. There is no sound rea- 
son why individuals who are directors of a corporation may not come 
to its assistance in days of financial distress ; may not make their con- 
tracts to loan money to it ; to receive security f rom it for repayment ; 
to accept payment of obligations to them, to buy property from, or sell 
property to, it ; or to do any other act bénéficiai to the corporation, or 
mutually advantageous to both the corporation and the individuals. 
The question hère under considération ihas often been discussed and 
determined by the courts of this country and of England, and, with- 
out entering upon an exhaustive review of the opinions, it may be 
safely said that thèse principles hâve become firmly established both 
by reason and by authority : Contracts and transactions between indi- 
viduals and corporations of which they are directors or officers, which 
are fair, which are made in good faith, which do not secure to the in- 
dividuals any undue or unjust benefit or advantage, and in which the 
interest of the individuals and the duty of the officiais work in unison 
for the welfare of the corporation, are valid and enforceable both at law 
and in equity. Twin Lick Oil Co. v. Marbury, 91 U. S. 587, 590, 23 
L. Ed. 328; Hôtel Co. v. Wade, 97 U. S. 13, 22, 23, 24 L. Ed. 917; 
Gould v. Railway Co. (C. C.) 52 Fed. 680, 681 ; Sutton Mfg. Co. v. 
Hutchinson, 63 Fed. 496, 11 C. C. A. 320; Holt v. Bennett, 146 Mass. 
437, 16 N. É. 5 ; Smith v. Lansing, 22 N. Y. 520, 528 ; Duncomb v. N. 
Y., etc., R. Co., 88 N. Y. 1,6,9; Buell v. Buckingham & Co., 16 lowa, 
127 F.— 18 
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284,. 291, 293; 'AsKurst's Appeal, 60 Pa.'29i, 312, 315; Hallam v. Indî- 
anola Hôtel Co., 56 lowa, 178, 9 N. W. m ; Combination Trust Co. v. 
Weed (Ç. C.) 2 Fed. 24, 25-27; Gorder v. Plattsmouth Canning Co., 
36 Neb. 548, 556, 54 N. W. 830. But contracts and transactions be- 
tween individuals and corporations of which they are directors or of- 
ficers, which are unfair, in which the individuals hâve secured an undue 
or unjust advantage, in which an antagonism between the interest of 
the individuals and the duty of the officiais has resulted in the triumph 
of the former, are voidable at the option of the corporation, its credit- 
ors or stockholders. Bradley v. Farwell, 3 Fed. Cas. 1146, 1151, No. 
1,779; Koehler v. Black River Falls Iron Co., 2 Black, 715, 719, 17 L. 
Ed. 339 ; Wilbur v. Lynde, 49 Cal. 290, 19 Am. Rep. 645 ; Davis v. 
Rock Creek, etc., Co., 55 Cal. 359, 36 Am. Rep. 40; Kankakee Woolen 
Mill Co. V. Kampe, 38 Mo. App. 229, 234 ; Union Nat. Bank v. Douglas, 
Fed. Cas. No. 14,375 ; Haywood v. Lincoln Lumber Co., 64 Wis. 639, 
647, 26 N. W. 184. 

In Duncomb v. N. Y., etc., R. Co., 88 N. Y. i, 3, 10, 11, the exec- 
utive committee of the board of directors of the railroad company, 
which consisted of one Rucker, the président, and two others, who 
were guarantors of the payment of the debt to him, adopted a reso- 
lution to pledge the bonds of the company to the amount of $810,000, to 
secure the payment of a pre-existing debt of the corporation to Rucker 
of $81,000, and that contract was sustained. In Buell v. Buckingham 
& Co., 16 lowa, 284, 290, Buell was one of three directors, ail of whom 
were necessary to constitute a quorum, who sold property of the cor- 
poration worth $5,000 or $6,000 to Buell in payment of a debt of 
.$12,000 which the corporation owed him; and the sale was sustained 
in a luminous opinion by Judge Dillon, in the face of an attack by other 
creditors of the corporation. In Hôtel Co. v. Wade, 97 U. S. 13, 22, 
23, 24 L. Ed. 917, the lenders of the money upon bonds secured by a 
mortgage of the property of the corporation were directors of the com- 
pany; but the mortgage was sustained and foreclosed. In Twin Lick 
Oil Co. v. Marbury, 91 U. S. 587, 590, 23 L. Ed. 328, Mr. Justice 
Miller said : 

"Whlle It Is true that the défendant, as a director of the corporation, was 
bounji by ail those rules of conscientious falrness wliich courts of equity hâve 
iiuposed as the guides for dealing in s^ch cases, It cannot be maintalned that 
any rule forbids one director amoug several from loaning money to the cor' 
poration when the money is needed, and the transaction is open and otherwise 
free from blâme. No adjudged case has gone so far as thls. Such a doctrine, 
while it would afCord little protection to the corporation against actual fra'id 
or oppression, would deprive it of the aid of those most interested in giving 
aid judiclousiy, and best quaiiâed to judge of the necessity of that aid, and of 
the extent to which it may safely be given." 

In the light of the principles and authorities to which we hâve ad- 
verted, it is clear that the transaction between the corporation and 
Williams, Johnson, Wright, and Burns, which the complainant hère 
asSails, was not rendered either void or voidable by the mère fact 
that they; were members of the board of directors of the corporation 
when it was consummated. But counsel for the complainant insists 
that this transaction was unfair, dishonest, fraudulent, and voidable, 
because it gave to Williams, Johnson, Wright, and Burns a préférence 
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over the other creditors of the corporation. The record in thîs case 
has been searched in vain for the slightest évidence of any fraud, deceit, 
dishonesty, or evil intent in or about this entire transaction. The évi- 
dence shows it to hâve been a reasonable and honest endeavor of the 
four men most deeply interested in the success of the insurance corapany 
to maintain it a going concern, to yield to it needed assistance in 
a financial crisis, and to place it in a condition in which it might con- 
tinue its business, at great expense and inconvenience to themselves. 
If it falls under the ban of the law, it does so on account of the single 
fact that it gave to Williams and his associâtes an unlawful préférence 
over the other creditors of the corporation. It is by no means évident 
that thèse men ever received any actual préférence over other creditors. 
The claim of the receiver is that a préférence arose in their favor in 
this way : The board of directors, as such, never made a contract with 
Williams, Johnson, Wright, and Burns to the effect that their advances 
prior to April 13, 1891, should constitute payments in advance upon 
the assessment made on that day, and when that assessment was ntade 
they had taken the notes of the corporation, dated about a month before, 
for $15,552.61, the amount of money which they had advanced or 
loaned to the company, and the corporation also owed Williams and 
Johnson $1,202.34 more; so that there was a pre-existing indebtedness 
of the corporation to thèse four men upon that day of $16,754.95. 
Thereupon they borrowed of banks and paid to the company $24,857.05 
in cash, took the promissory notes of the company for $41,612, cred- 
ited upon them the $25,349.13 assessed upon their stock, and received 
from the corporation a discharge of their liability for that assessment, 
and the assignment of the certificates of assessment upon the stock of 
the other holders. When we remember that thèse four men, as di- 
rectors of this corporation, voluntarily made this assçssment upon them- 
selves as individuals, and paid into the treasury of the company more 
than $24,000 in cash, and yet permitted the corporation to remain in- 
debted to them in the sum of $15,262.87, secured only by the certificates 
of assessment upon the stock of other holders, which do not appear to 
hâve been collectible or of any substantial value, it is difficult to reach 
the conclusion that they secured any substantial préférence hère over 
any other creditors of the corporation. No other créditer raised and 
paid to the company 150 per cent, of the amount of his claim against it, 
and still retained substantially ail of his claim unpaid and practically 
unsecured. Concède, however, that the assignment of the certificates 
of assessment as collatéral security gave to thèse four men a nominal 
préférence over some of the other creditors of the company. Did this 
préférence render this transaction voidable at the suit of those credit- 
ors, or at the suit of stockholders of the corporation, under the cir- 
cumstances of this case? The ground on which préférences given 
by corporations are held to be voidable is that when a corporation 
becomes insolvent, and its officers are, or .ought to be, aware that it 
raust soon cease to operate as a going concern, its assets become a 
trust fund, sacredly pledged, subject only to prior liens, to be equally 
distributed, first among its creditors, and then among its stockholders. 
But this trust does not attach until the corporation becomes insolvent. 
Nay, more, it does not so attach as to avoid préférences given in good 
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faith until its officers become aware, or by the exercise of reasonable 
prudence and diligence would hâve become aware, that the continued 
opération of the company as a going concern for any considérable length 
of time is probably inipracticable, and that it must soon close its busi- 
ness, cease its active existence, and distribute its property among its 
creditors. Hollins v. Iron Co., 150 U. S. 371, 382, 14 Sup. Ct. 127, 2,7 
L. Ed. II 13; Sutton Mfg. Co. v. Hutchinson, 63 Fed. 496, 501, il 
C. C. A. 320, 325 ; Gould v. Raiiway Co. (C. C.) 52 Fed. 680, 684, 685 ; 
Duncomb v. N. Y., etc., R. Co., 88 N. Y. i, 6, 9; Buell v. Buckingham 
& Co., 16 lowa, 284, 291, 293; Hallam v. Indianola Hôtel Co., 56 
lowa, 178, 180, 9 N. W. III ; Combination Trust Co> v. Weed (C. C.) 
2 Fed. 24, 25-27; Ashurst's Appeal, 60 Pa. 291, 312, 315; Twin Lick 
Oil Co. V. Marbury, 91 U. S. 581, 590, 591, 23 L,. Ed. 328; Hôtel Co. 
v. Wade, 97 U. S. 13, 22, 23, 24 L. Ed. 9x7. Perhaps there is no clearer 
statement of the law upon this subject than that contained in the 
opinion of the Circuit Court of Appeals of the Seventh Circuit, deliv- 
ered by Mr. Justice Harlan, in Sutton Mfg. Co. v. Hutchinson, 63 Fed. 
496, at page 501, 11 C. C. A. 325, in which he said: 

"Undoubtedly a solvent corporation, if not forbidden by its charter, may 
mortgage its property to seeure the performance of obligations assumed before 
or at the time of the exécution of the mortgage. So a mortgage executed by 
a corporation whose debts exceed its assets, to seeure a liability incurred by 
it or on its behalf, will be sustained, if it appears to bave been given in good 
faith to keep the corporation upon its feet, and enable it to continue the prose- 
cution of its business. A corporation is not required by any duty it owes to 
creditors to suspend opérations the moment it becomes flnancially embarrassed, 
or because it may be doubtful whether the objects of its création can be at- 
talned by further effort upon its part. It Is in the Une of right and of duty, 
when attempting, in good faith, by the exercise of its lawful powers and by 
the use of ail legitimate means, to préserve its active existence, and thereby 
accomplish the objects for which it was created. In such a crisis in its affairs, 
and to those ends, it may accept flnancial assistance from one of its directors, 
and, by a mortgage upon Its property, seeure the payment of money then loaned 
or advanced by him, or in that mode protect him against liability then incurred 
in its behalf by him. Of course, in cases of that kind, a court of equity will 
closely scrutinize the transaction, and, in a eontest between gênerai creditors 
and a director or managing ofBcer who takes a mortgage upon its property, 
will hold the latter to clear proof that the mortgage was executed in good faith, 
and was not a device to enable him to obtain an advantage for hlmself over 
those interested in the distribution of the mortgagor's property. Richardson's 
Ex'r V. Green, 133 U. S. 30, 43, 10 Sup. Ct. 280 [33 L. Ed. 516] ; Oil Co. v. Mar- 
bury, 91 U. S. 5S7, 588 [23 1,. Ed. 328]." 

Under the established rules of law to which référence has now been 
made, Williams, Johnson, Wright, and Burns secured no such préf- 
érence as rendered their transaction with the Insurance company void- 
able. If they secured any préférence whatever, it was but a nominal 
one, evidenced by the assignment of the apparently uncollectible and 
worthless certificates of assessment as collatéral security to their claims. 
The actual préférence they gave to the other creditors of the corpora- 
tion, to those whose claims were paid by the $24,857.05 which they 
raised and turned over to the company on April 13, 1891, and to the 
other creditors of the corporation whose share of its assets was in- 
creased by the extinguishment of the claims so paid. None of the 
moneys which they paid to the company were loaned or advanced to 
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obtain any advantage for themselves over other creditors or stockhold- 
ers, from choice, or because they thought they were making a safe or 
a profitable investment. They volimtarily advanced or paid to this 
Company more than $40,000 to maintain it as a going concern, in the 
hope, and doubtless in the belief, that in this way they could carry it 
forward to prosperity and success. They evidently then had no thought 
that the company would soon be compelled to cease its active existence, 
or to go into liquidation. While its liabilities doubtless exceeded its 
assets, they were mostly contingent or unliquidated liabilities. The 
money which they furnished paid substantially ail the matured obliga- 
tions of the corporation, and put it in a condition which they expected 
would enable it to successfuUy continue as a going concern. In other 
words, their transaction with the company was had before its imminent 
liquidation was, or would by the exercise of reasonable prudence or dili- 
gence hâve been, known to them. It secured to them no unjust ad- 
vantage. It was made in good faith. It was of far greater benefit 
to the corporation than it was to them, and in its conception and con- 
summation the interest of the individuals and their duty as officiais 
worked together in unison for the highest interest of the corpora- 
tion. Their transaction was not voidable in equity at the suit of the 
corporation, its creditors, stockholders, or receiver. 

This resuit has not been attained without a careful considération 
of the opinion of the Suprême Court of Nebraska in the case of Wyman 
v. Williams, 52 Neb. 833, 840, 73 N. W. 285, in which that court, re- 
viewing a judgment of the district court of Douglas county in an action 
between the complainant hère aiad Williams, Johnson, Wright, and 
Burns, reached the opposite conclusion. But the défendants in this 
suit were not parties to, and are not bound by, the judgment in that 
action. This controversy is between citizens of différent states, and 
the duty is imposed upon us by the Constitution and the acts of Con- 
gress to form and express an independent judgment upon it. The 
record in hand does not disclose what the évidence was upon which 
the décisions in Wyman v. Williams are based. It may hâve dif- 
fered from that presented for our considération, and whatever it may 
hâve been the considérations of law and of fact to which we hâve 
adverted, force our minds irresistibly to the conclusion that no court 
of equity ought to avoid or disregard the transaction of April 13, 
1891, to enable this complainant to recover from the défendants 
hère a second payment of the assessment made on that day, while those 
he represents received and continue to retain the benefit of the fiirst. 

Finally, counsel for the complainant argue that the défendants are 
not entitled to the benefit 01 the transaction between the corporation and 
Williams, Johnson, Wright, and Burns, because the record does not 
clearly show that the stock which they held on April 13, 1891, was that 
for which the défendants originally subscribed, so that it does not ap- 
pear that the payment of the assessment upon their stock constituted 
a payment upon the subscriptions of the défendants. It is, however, 
immaterial whether the stock for which the défendants originally sub- 
scribed was owned by Williams, Wright, Johnson, and Burns, or by 
the other stockholders of the corporation, on that day. If Wright, 
Williams, Burns, and Johnson held the stock for whichthe défendants 
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originally subscribed, that assessment îs paid upon ît. If other stock- 
holders held it, the right to collect it was assigned by the corporation to 
Johnson, Wright, WilUanis, and Burns ; and neither the corporation, 
nor its successor, the receiver, can, as against thèse défendants, avoid 
or disregard those assignments, or collect the amount of that assess- 
ment of them, without first restoring the considération for and rescind- 
ing the transaction. 

The conclusion of the whole matter is that the decree below niust 
be reversed, and the case must be remanded to the Circuit Court, with 
instructions to enter a decree against each of the défendants Bowman, 
Rohrer, Shugart, Campbell, Straub, Laub, and Stone for an amount 
equal in the case of each défendant to 8.375 Per cent, of the amount of 
his original subscription to the stock of the insurance company, with 
interest thereon from September 10, 1901, and the costs of the suit; 
to overrule the demurrer of the défendant Kingsnorth ; to permit hini 
to answer; and to take further proceedings not inconsistent with the 
views expressed m this opinion; and it is so ordered 



TWEEDIE TRADING CO. v. NEW YORK & BOSTON DYEWOOD CO. 
(Circuit Court of Appeals, Second Circuit. Deceniber 23, 1903.) 

No. 27. 

1. ShIPPING — CONSTBUCriON OF ClIAETEE PAETY— INABILITT TO LeAVE PoBT 

WITH FuLL Cargo— Dead Freight. 

A charter party flxed the port of loading on a South American river, 
and the amount of cargo at 2,000 tons, 10 per cent, more or less at the 
vessel's option. After reaching the port she elected to take 2,200 tons, 
but, when 1,900 had been loaded, she refused to load more because if she 
dld so she would be unable to cross a bar in the river 50 miles below. 
The charter party required the charterer to furnish the cargo "withln 
reach of the ship's taeliles at ports of loading and discharge where steamer 
can always safely lie afloat ; lighterage, if any, to be at expense and risk 
of cargo." Both parties had knowledge of the bars and of the stage of 
water usually prevailiug at that season. Held, that such provision was 
not équivalent to one that the vessel should go to the specified port, or "as 
near as she can safely get," and could not be construed to requlre the 
charterer to lighter the additional 300 tons of cargo to the steamer after 
she had passed the bar, and that It was not liable for dead freight because 
of its refusai to do so. 

Appeal from the District Court of the United States for the Southern 
District of New York. 

Appeal from decree in admiralty dismissing libel for an alleged 
breach of charter party of the steamer Endsleigh. The steamer was 
chartered on January 29, 1901, to the respondent for the transportation 
of a shipment of quebracho wood from Colastine, Argentine Republic, 
to New York. Opinion below reported in 1 18 Fed. 492. 

Everett P. Wheeler and Charles S. Haight, for appellant. 
Wilhelmus Mynderse, for respondent. 

Before LACOMBE and COXE, Circuit Judges, and HAZEL, Dis- 
trict Judge. 
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HAZEL, District Judge. We concur in the conclusions of fact and 
law stated in the opinion of the court below, which détermine that 
neither dead freight nor demurrage is recoverable. The facts are 
thèse : By the terms of the charter party, the Endsieigh was to proceed 
with ail reasonable dispatch from the port of Rosario to the port of 
Colastine, on the Parana river, there to be loaded with 1,500 tons of 
quebracho wood, 10 per cent, more or less at the vessel's option. The 
cargo was to be furnished by the respondent. The agreement was 
modified on April 15, 1901, increasing the quantity of the contemplated 
shipment by 500 tons, and an additional 10 per cent, more or less at 
the option of the vessel. The rate of freight was slightly changed, 
but in ail other respects the original charter party remained unaltered. 
The steamer was 285 feet in length. Her draft, when laden, was 20 
feet 6 inches, and her capacity was 3,500 tons. The port of loading 
was approximately 120 miles above the port of Rosario, and between 
thèse ports there were two bars extending across the river, one 6 miles 
and the other about 50 miles below the port of loading. When the 
agreement as to quantity was modified as above stated, the existence of 
thèse bars and the varying depth of water in différent seasons of the 
year were known to both parties. 

The terms of the charter party which need to be construed bound the 
charterers to furnish the cargo "within reach of the ship's tackles at 
ports of loading and discharge where steamer can always safely He 
afloat ; lighterage, if any, to be at expense and risk of cargo." This 
provision was added in writing at the end of the printed form of the 
agreement. It appears by the proofs that the vessel proceeded to the 
port of loading, the depth of water being ample, and, arriving there, 
she loaded with 1,900 tons only. She declined to receive the fuU cargo 
at Colastine for the reason that she would hâve been unable to clear 
the bars below, where the depth of water was insufficient, owing to the 
lowering of the river (a condition which usually prevails during that 
season of the year), and get out to the open sea. The vessel arrived at 
Colastine on May 15, 190 1, and immediately elected to take 10 per cent, 
more than 2,000 tons of cargo. Between the date of her arrivai and 
May 29th, while the vessel was loading,' the river receded 9 inches. 
Even then there was an abundance of depth of water at the port of load- 
ing for a vessel of the draft of the Endsieigh, but over the bars the 
depth of water was insufficient to carry a greater amount of cargo than 
1,900 tons. At the time the master of the Endsieigh elected to take the 
increased cargo, the river was falling ; and subsequently, on May 28th, 
the vessel's draft then being 16 feet 9 inches aft and 16 feet 7 inches 
forward, she declined to receive more than 1,900 tons. This, as above 
stated, was then on board, in addition to 400 tons of coal. Soundings 
taken over the first bar a f ew days before the ship was loaded, and while 
the water was receding, disclosed a depth of water of about 18 feet, 
and at the lower bar 16 feet 11 inches. Thus the vessel was just en- 
abled to clear the bars with the water she was drawing. Before leaving 
the port of loading the master of thé Endsieigh requested that the bal- 
ance of the cargo be lightered out beyond the bars. This the agent 
of the charterer refused'to do, claiming that as the charter party pro- 
vided, in tfirms, for loading at Colastine, the provisions of the agrée- 
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ment in respect to lîghterage referred only to lighterage at the ports of 
loading and discharge, and not outside of the bars. According to the 
libelant, the provision of the contract which requires loadîng the full 
cargo at a point where the steamer "can always safely lie afloat" con- 
templâtes free access to the sea, and whenever conditions arise which 
prevent loading the agreed cargo at the designated port, on account of 
the insuificient depth of water, or the inability of the vessel to safely 
clear the bars, the charterer is in default, and ansvverable in damages, 
unless the charterer lighters the cargo to a place of free egress to the 
sea. The authorities hold that the phrase ordinarily incorporated in 
charter parties, that the vessel shall go so near to the designated port 
"as she can safely get," refers to the vessel's safety in going to the port 
of loading, and also leaving the same when loaded, and whenever she 
is unable to get away with the full cargo, because of the reefs or bars, 
the charterer is held to a strict fulfillment of his undertaking. Shield 
V. Wilkins, 5 Exch. 304; Bacon v. Ennis (D. C.) iio P'ed. 404; Mencke 
V. A Cargo of Sugar, 187 U. S. 249, 23 Sup. Ct. 86, 47 L. Ed. 163. 
But we think the principle enunciated in thèse cases is not strictly ap- 
plicable hère. The charter party is devoid of any allusion to the ves- 
sel's approaching as near to the port of loading as she can safely get, 
and the court cannot supply a provision which manifestly was contrary 
to the expectation and understanding of ail parties to the contract. 

The libelant also contends that under the clause, "always safely lie 
afloat ; lighterage, if any, to be at the expense and risk of cargo," the 
same légal construction follows as that which is given by the authori- 
ties above cited to a provision that the vessel shall go to the specified 
port, "or as near as she can safely get." We do not assent to the propo- 
sition that the former provision is the équivalent of the latter, in the 
absence of an intention to so regard it by the parties. We think the 
District Court was right in receiving évidence to show what the actual 
intention was with respect to scarcity of depth of water to enable a full 
freight to be carried beyond the reefs. As the proofs disclosed that 
the libelant possessed full information regarding the existing con- 
ditions, and of the sudden changes at that season of the year in the 
depth of the river below Colastine, it is difficult to conceive of any 
Sound reason why the vessel should not be held to hâve assumed ail risk 
attending her movement to and from the port of loading. Moreover, 
the testimony establishes that, with full knowledge of the conditions in 
the Parana river, the libelant increased the quantity of freight to be car- 
ried from, 1,500 to 2,000 tons, plus 10 per cent. Thèse facts found by 
the District Court certainly présuppose that the owners were willing 
to accept the specified port as a safe one, and without the customary 
qualification that the vessel shall "go as near as she can safely get." 
The Maggie Moore (C. C.) 8 Fed. 620; The Gazelle (D. C.) 11 Fed. 
429. 

The construction which the court below places upon the lighterage 
clause is not only reasonable, but is substantiated by the proofs. It ap- 
pears to hâve been the intention of the charterer to obtain the services 
of a vessel of such dimensions and draft as would take a cargo out be- 
yond the bars without requiring lighterage; hence the provision that 
the vessel shall load and discharge where she can always safely lie 
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afloat can be given no other construction than that the respondént 
became bound to assign to the ship a berth in a suitable depth of water 
at the specified port of loading and at the port of discharge, and, upon 
respondent's failure to do so, the expense of lighterage was to be borne 
by it. The theory of libelant, that the lighterage clause had no applica- 
tion to the port of loading, for the reason that eiiough depth of water 
is generally fouud at the loading port, and accordingly usage and cus- 
tom of the port require lighterage belovv the bars, is not borne out by 
the évidence. It is a correct principle of law that a charter party shall 
be interpreted not only in furtherance of usage and custom of trade, 
"but also in accordance with the true and reasonable intendment of the 
parties. Raymond v. Tyson, 17 How. 53, 15 L. Ed. 47. The words 
added in writing to the printed provision can be given no greater efifect 
and significance than they reasonably import. 

Thèse views render it unnecessary to discuss the point respecting the 
supply of coal carried by the Endsîeigh, on account of which she was 
tinable to take the full cargo f rom the loading port. 

The decree of the District Court is affirmed, with costs. 
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(Circuit Court of Appeals, B'irst Circuit. January 21, 1904.) 

No. 484. 

1. Life Insttbance— Massachusetts Statute— Requiring Coerect Copt of 

Application to be Attaciied to Policy. 

Under the statuts of Massachusetts (Acts 1894, c. 522, p. 718, i 73) pro- 
vlding that, uniess a correct copy of the application Is attached to a life 
Insurance pollcy, it shall uot be considered a part of such pollcy or re- 
celved in évidence, an application cannot be admltted In évidence to sus- 
tain a défense to an action on the pollcy where the copy entirely omitted 
the answer of the applicant to a question respecting the heaith and âge at 
the time of death of an ancestor ; such omission being of a matter of sub- 
stance. 

2. FEDERAL COTTETS— EULES OF EVIDENCE— FOLLOWING StATE DECISIONS. 

In construing such statute the Suprême Judlelal Court of the state laid 
down the rule that where, uuder Its terms, the application vras not Itself 
admissible in évidence, the company could not be permltted to show by 
oral évidence statements made by the insured, whlch were afterward in- 
eorporated into the application, in support of a défense of fraud, and such 
rule bas been acquiesced in without question for a number of years. 
Eeld that, without regard to Its correctness, such rule was blnding on the 
fédéral courts sitting wlthin the state In actions at law of the same ebar- 
acter. 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

For opinion below, see 119 Fed. 629. 

%2. State laws as rules of décision in fédéral courts, see notes to Grlffln v. 
Overman Wheel Co., 9 C. C. A. 548 ; Wilson v. Perrin, 11 C. C. A. 71 ; Hlll v. 
Hite, 29 C. C. A. 553. 

Cbnformlty of practice in fédéral courts to that in state courts, see note to 
O'Counell v. Eeed, 5 C, C. A. 594; Nederland Life Ins. Co. v. Hall, 27 C, C. A. 
392. 
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Edward S. Rapallo (Edward L. Short, on the brief), for plaintiff 
in error. 

John W. Cummings (Charles R. Cummings, on the brief), for de- 
fendant in error. 

Before COLT, Circuit Judge, and ALDRICH and BROWN, Dis- 
trict Judges. 

ALDRICH, District Judge. This is an action at law to recover 
$10,000 from a New York life insurance company upon an insurance 
contract completed in Massachusetts, and the questions we are to con- 
sider relate to the provisions of the statutes of Massachusetts (section 
73, c. 522, p. 718, Acts 1894), which require a correct copy of an 
application for life insurance to be attached to the policy, and which 
undertake to define or limit the défenses which the company may make 
to an action upon the policy where the application is attached, and 
to déclare the rights of the parties in certain particulars where the 
application is not attached to the policy. The particular questions 
which we must décide are, first, whether the copy of the application 
was so far a correct copy as to answer the requirements of the stat- 
ute; and, second, if it shall be held that the copy attached does not 
meet the requirements of the statute, and is therefore not a part of 
the policy, and, under the terms of the statute, cannot be received in 
évidence, whether the insurance company, under such circumstances, 
in making the défense of fraud reserved to the insurance company by 
the statute, may, under such issue, introduce oral évidence, not as to 
the contents of the application, but in respect to matter which the 
application covers. 

There is an elaborate and satisfactory discussion of the question 
of the requirements of the statutes in respect to a correct copy of the 
application in Nugent v. Greenfield Life Association, 172 Mass. 278, 
52 N. E. 440. In the course of the reasoning of the court in that case 
it is said that a copy which differs in substance from the original can- 
not be a correct copy, in the common acceptation of terms, and we 
hâve no hésitation in adopting that view. Any other view would de- 
feat the manifest purpose of the statute. The opinion in that case 
carefully points out that a reasonable construction of the statute does not 
require that the copy shall be exactly and literally correct, and that 
the statute would not necessarily operate upon mère clérical errors, 
which cannot in any possible event aiïect the rights or obligations of 
the parties. The ground of the décision in that case is that the statute 
is not complied with, if there are discrepancies of substance between the 
application actually signed and the copy attached to the policy. This 
must be sound, and is, we think, sufficiently favorable to the insurance 
company. 

In the case at bar, in connection with the family history, under a 
form which assumed to require it, the application contained a repré- 
sentation that the insured's grandmother died at the âge of 109, of old 
âge, and that her health had been good. The paper annexed to the 
policy varied from this, to the extent of being silent upon this sub- 
ject. This, we think, was a matter of substance; that is to say, it 
being a succinct history of the health and âge and cause of death of 
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one of the ancestors of the insured, it became so far a substantial 
feature of the application that a paper which contained nothing what- 
ever about the subject cannot be said to comply with the statute, which 
imperatively requires a correct copy of an application to be attached to 
the policy. It is not, we think, under the circumstances, a question 
whether it was so far a matter of substance as to afïect the risk, but 
whether, under the common acceptation of terms and expressions, a 
copy with so substantial and so extensive an omission can be said to 
be a correct copy, within the meaning of the statute. We think the 
Circuit Court was right in excluding the paper annexed to the policy 
which purported to be a copy of the application, and in excluding from 
the case ail considérations in respect to alleged breaches of vvarranty, 
and in refusing to allow the application to be introduced as évidence 
for the purpose of showing what représentations were made by the 
insured when the application was signed. In doing this the court was 
simply obeying the imperative and unqualified provisions of the Massa- 
chusetts statute which déclares that, in a case where a correct copy of 
the application is not attached to the policy, the application shall not 
be received in évidence or considered a part of the policy. 

In view of the décision in Provident Savings Life Assurance Society 
v. Hadley, 102 Fed. 856, 43 C. C. A. 25, there is no occasion to dis- 
cuss the question of the application of the Massachusetts statute to 
the case we are now considering; and we now hâve only to deal with 
the assignment of error based upon the qualified or limited manner 
in which the issue of fraud was submitted to the jury after the ap- 
plication had been (properly, as we think) withdrawn from the cause. 

The material part of the statute under considération is as follows : 

"In any elaim arising under a policy which bas been issued In thls common- 
wealth by any life Insurance company, witbout previous médical examinatlon, 
or witbout the knowledge and consent of tbe insured, or, in case said Insured 
is a minor, witbout tbe consent of the parent, guardian or otber person having 
légal custody of said minor, the statements made In the application as to the 
âge, pbysieal condition and family history of the Insured shall be held to be 
valld. and binding upon the Company ; provided, however, that the company 
shall not be debarred from proving as a defence to such claim that said state- 
ments were wilfully false, fraudulent or misleadlng; and provided, further, 
that every policy which contains a référence to the application of the insured, 
elther as a part of the policy or as having any bearing thereon, must bave at- 
tached tbereto a correct copy of tbe application, and unless so attached the 
same shall not be considered a part of tîie policy or received in évidence." 

The learned judge who presided at the jury trial, having held that a 
correct copy of the application was <not attached to the policy, and feel- 
ing bound by what was said by the Suprême Court of Massachusetts 
in Considine v. Metropolitan Ins. Co., 165 Mass. 462, 466, 43 N. E. 
201, and in Nugent v. Greenfield Life Association, 172 Mass. 278, 52 
N. E. 440, with hesitancy and under expressions of very grave doubts, 
excluded oral représentations or statements by the insured which were 
afterwards incorporated into the application of Insurance, and which 
were material to the défense of fraud, saved to the défendant by the 
statute. 

It is open to argument whether the Massachusetts court, in the cases 
referred to, intended a construction of the statute as one which should 
exclude évidence of this character. It is clear enough that, if the ap- 
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plication îs attached to the policy, tlie défense of actual fraud may be 
aided by the évidence contained in the written application. It is also 
clear that there are apt words in the statute withdrawing an unattached 
■copy f rom the policy and from the évidence as showing a contract, and 
apt words, under such circumstances, destructive of the conditions and 
warranties in the policy based upon the application, and words which, 
under reasonable construction, destroy the right of the Insurance Com- 
pany to use an unannexed application as évidence upon the question of 
fraud ; but it is difficult for us to find words in the statute which in- 
dicate any purpose of the Législature to qualify or abridge the scope 
of oral évidence in support of the expressly reserved and unqualified 
défense of fraud, where the oral évidence is not offered as a part of 
the contract or as a part of the application, but as évidence tending to 
show that no contract was ever made. 

The question presented in this case involves a rule of évidence, and 
the rule adopted by Judge Putnam was one which it was supposed the 
highest court of the state had enunciated as the resuit of its construc- 
tion of the Massachusetts statute. It is not so clear that the Massa- 
chusetts court, in the cases referred to, intended to go to the extent of 
holding a limitation upon oral proofs, independent of the application, 
upon a question of fraud going to the foundation of the contract and to 
its existence, that we can accept such a view as not involving error 
without hésitation and reluctance. But however the question of évi- 
dence might appear if we were at liberty to treat it as an original and 
open question, the authorities are numerous which hold that in actions 
at law a settled rule of évidence and settled rules of law in a state, 
especially when they resuit from express provisions of a state statute, or 
from a construction or interprétation thereof by its highest court, will 
be accepted as binding upon a United States court exercising jurisdic- 
tion within such state, provided they do not conflict with the fédéral 
Constitution, the fédéral statutes, or gênerai or commercial law, and 
the case in which the rule is sought to be applied does not involve 
rights accruing prior to the time at which the rules of évidence or rule 
of right in question was enacted or enunciated ; and, on the whole, we 
conclude, in view of the broad expressions of the state court, that we 
are bound by them, under this class of fédéral cases, for reasons which 
we shall state further on, though it does not expressly and distinctly 
appear that the question with which we are dealing was fully and care- 
fully considered by the Massachusetts court. 

It is not necessary to review the reasons which impel the fédéral 
courts to accept as conclusive, under such circumstances, the décisions 
of state tribunals. It is sufficient to say that it results in part from the 
provisions of the fédéral statutes, and in part from considérations of 
comity, promoted by a public policy which requires, so far as may be, 
that there shall be but one systeni of laws administered in respect to 
property and rights within a given state. 

It is urged by the insurance Company against the décisions in Consi- 
dine v. Company and Nugent v. Company, to which we hâve referred, 
that it does not appear that the précise question presented hère was dis- 
cussed by counsel, or that the view urged in the case at bar was con- 
sidered by the court in those cases, and that the gênerai expressions 
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therein resulted inadvertently from the point of view of the court that 
oral proofs of the contents of the application were being offered to 
prove its contents as a part of the contract. It must be observed, how- 
ever, that the issue of fraud was, in a gênerai way, in issue, at least in 
the last-mentioned case, and the language employed in the opinion in 
both cases, though gênerai, was sufficiently broad to exclude the évi- 
dence which the presiding judge excluded at the trial of the case at bar. 
In Considine v. Company, 165 Mass. 462, 43 N. E. 201, it is said at 
page 466, 165 Mass., and page 202, 43 N. E. : 

"The application * * * not being admissible in évidence, the défendant 
was rightfully re£used permission to show by oral évidence wbat was said by 
the insured at the time of his examination, • • * ail of which was con- 
tained in the application." 

In Nugent v. Association, 172 Mass. 278, 280, 281, 52 N. E. 440, 441, 
it is said, referring to the statute in question : 

"This provision came before the court in Considine v. Metropolitan Insur- 
ance Company, 165 Mass. 462 [43 N. E. 201], and it was there held that the 
provision was applicable to ail premiuni life insurance ; that while it rendered 
the application inadmissible, and forbade it to be considered as a part of the 
contract, the défendant could not show what was said by the Insured at the 
time of his médical examination, and that the provision was withln the coii- 
etitutional power of the Législature." 

In Cross v. Allen, 141 U. S. 528, 538, 12 Sup. Ct. 67, 71, 35 L. Ed. 
S43, it was urged that certain décisions of the Suprême Court of 
Oregon were not binding upon the fédéral courts, because they were 
decided without being fully argued, and without mature considération 
of the question involved, and therefore were not a rule of property in 
the state; but in the course of the opinion, at page 538, 141 U. S., 
page 71, 12 Sup. Ct., 35 L. Ed. 843, Mr. Justice Lamar, in speaking 
for the court, said : 

"Without discussing this question upon the merits, it is sufflclent to say tbar 
the Suprême Court of the state bas decided in the affirmative In at least two 
separate cases, * * * and it is not our province to question such construc- 
tion. Being a construction by the highest court of the state of its Constitution 
and laws, we should accept it. * * * Such argument might wlth propriety 
be addressed to the Suprême Court of the state, but it is without favor hère. 
We are bound to présume that, when the question arose in the state court, 
it was thoroughiy eonsidered by that tribunal, and that the décision rendered 
embodied its deliberate judgment tfaereon." 

The décisions upon the gênerai question as to the binding force of 
construction and interprétation of local statutes by the highest court 
of a state are so numerous, and the rule is so familiar, that we do not 
deem it at ail necessary to enter upon a citation of authorities upon 
the gênerai proposition. The rule which we hâve observed is a familiar 
one, and holds good, though it rests on a single décision, provided it has 
been acquiesced in for a considérable time, and its binding force is 
recognized, although the construction "is not altogether satisfactory." 
Noble V. Mitchell, 164 U. S. 367, 372, 17 Sup. Ct. iio, 41 L. Ed. 472. 

We disclaim having entered upon the question of the construction 
of the statute as an original question, and it should be said that the dé- 
cisions of the state court thereon are not based upon a satisfactory dis- 
cussion of the précise question presented hère ; still, in view of the f act 
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that the question was before the Massachusetts court in at least one of 
the cases, and in view of the doctrine of presumption of deliberate 
judgment upon thorough considération by the highest court of a state 
so strongly expressed by the Suprême Court in Cross v. Allen, supra, 
we cannot say that the learned judge below should hâve done othervvise 
than accept the Massachusetts authorities as conclusive upon the stat- 
utory rule of évidence. 

The judgment of the Circuit Court is affirmed, with costs for the de- 
fendant in error. 



In re NOYES BROS. 

SMITH V. NATIONAL SUFFOLK BANK. 

(Circuit Court of Appeals, First Circuit. December 14, 1903.) 

No. 492. 

1. Bankkuptct— Appeai.— Eeview of ï"'indings of Facts. 

On an appeal talcen under Bankr. Act July 1, 1898, c. 541, § 25a, 30 Stat. 
553 [U. S. Comp. St. 1901, p. 3432], the same rule governs as in equity 
cases, and a flnding of fact made by a référée and affirmed by the Dis- 
trict Court vvill not be reversed unless manifestly against the weight of 
évidence. 

2. Same— Peoof of Claims— Pabt Patment by Accommodation Indoesee. 

The rule is well settled that a créditer whose claim is secured or partly 
paid by an accommodation indorser may prove the claim to Its full amount 
without giving the estate the beneflt of the security or part payment. 

Appeal from the District Court of the United States for the District 

of Massachusetts. 

Frank H. Stewart, for appellant. 

Flenry S. MacPherson (Gaston, Snow & Saltonstall, on the brief), 
for appellee. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, Dis- 
trict Judge. 

ALDRICH, District Judge. This case, coming to us on appeal un- 
der section 25 of the bankruptcy statute (Aqt July i, 1898, c. 541, 30 
Stat. 553 [U. S. Comp. St. 1901, p. 3432]), we think fairly enough 
raises ail material questions relating to the status of the claim in ques- 
tion. The important question before the référée in bankruptcy as a 
tribunal of first instance, and subsequently before Judge Lowell, sitting 
in the District Court for the District of Massachusetts, vi^as a question 
of fact. 

It appears that the National Sufïolk Bank of Boston ofïered for 
proof against the estate of the bankrupt seven promissory notes 
amounting to $20,000. Thèse notes were made by the bankrupt, and 
indorsed by the bankrupt through David W. Noyés as treasurer and 

1 1. Appeal and review in bankruptcy cases, see note to la re Eggert, 43 
C. C. A. 9. 

11 2. See Bankruptcy, vol. 6, Cent. Dig. § 512. 
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by David W. Noyés individually. Certain collatéral security held by 
the créditer had been sold, and the proceeds were being held by the 
créditer, and the real question was whether the collatéral and its pro- 
ceeds were held by the créditer as security for the g-eneral indebted- 
ness of the maker of the notes or as security of the individual indorse- 
nient. Certain créditer interests claimed that the proceeds ef the col- 
latéral should be applied in réduction of the face amount of the notes. 
Whether this should be se dépends, of course, upon a question of 
fact; that is te say, upon the question whether the collatéral was for 
the security of the individual indorsement of Neyes or whether it was 
security for the indebtedness of the corporation g-enerally. 

It was found by the référée expressly, and inferentially by Judge 
Lowell, te whom an appeal was taken, and who afRrmed the judgment 
ef the référée, that the collatéral was for the security ef Mr. Neyes' 
individual indorsement. Such question ef fact having been passed 
upon by the référée and the District Court, it cannot be disturbed hère 
upon appeal unless the proposition is clearly and unmistakably estab- 
lished that the finding in the tribunals below was erroneeus. The 
statute authorizing appeals like the one hère expressly prevides for 
"appeals as in equity cases." That kind of an appeal being authorized, 
the proceeding thereunder would cenform itself, as far as may be con- 
sistent with justice, te the ordinary course ef equity procédure; and 
it is a familiar rule in equity that an appellate court will net interfère 
with findings of fact under such circumstances as appear hère, unless 
the findings are clearly erroneeus, or, as it is sometimes expressed, 
manifestly against the weight ef évidence. Some cases go se far as 
te hold that a chancellor's findings will net be reversed wliere the 
appellate court cannot see that the decree is right, and where the évi- 
dence raises some doubt as te its cerrectness. But it is not necessary 
te go to that extrême in this case, for, while the évidence presented by 
the record is meager, there is nothing in the case te lead us to doubt 
the cerrectness of the finding below. The fact, therefore, remaining 
established that the collatéral was fer the security of the individual in- 
dorsement, the créditer, under the authorities, is entitled te preve its 
claim for the full amount. 

It is too late te go to the reason of the rule which permits a créd- 
iter whose claim is secured or partly paid by an accommodation in- 
dorser to prove the claim te its full amount, and exclude from the 
bankrupt estate the avails of such security or part payment, because 
the authorities in this ceuntry and England establishing that rule are 
such that we feel we ought to be governed by them. 

The decree of the District Court is affirmed, and the appellee re- 
covers its costs of appeal. 
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CLARK V. HENNE & MEYER et al. 

(Circuit Court of Appeals, Fifth Circuit January 26, 1904.) 

No. 1,246. 

1. Bankeuptct— Involuntabt Pétition— Pleading Acts of Bankeuptct. 

An allégation of the commission of an act of bankruptcy in a creditors' 
pétition should state the spécifie fact relied on, wlth time, place, and cir- 
cumstances, so that the alleged bankrupt may be distinctly apprised of 
what he Is required to answer. An allégation that the défendant com- 
mitted varlous and sundry acts of bankruptcy by paying several of his 
creditors varions sums of money while insolvent, with intent to give préf- 
érences, without stating the names of the creditors, or the sums so paid, 
is wholly Insufflcient. 

2. Same— pRoop oF Acts of Bankeuptct— Pbefeeences. 

Evidence that a debtor who was a merchant, while insolvent, and with- 
in four months prier to the flling of a pétition In bankruptcy agalnst 
him, made varlous payments of bllls maturing, is insufficlent to establlsh 
an act of bankruptcy, where there was no évidence that he intended there- 
by to give préférences or contemplated bankruptcy, nor that the créditera 
receiving such payments did not thereafter estend crédit to him for larger 
amounts. 

3. Same— EsTOppEL of Creditors— Inducing Assignment by Debtob. 

Where, at a meeting of creditors of an insolvent merchant, called by 
him, and attended by nearly ail of his creditors, a proposai was made 
him, by vote, and without dissent, that if he would convey his stock of 
goods and accounts and crédits to a trustée, to be disposed of and the 
proceeds dlstributed as therein stated, they ' would accept the same in 
full of their claims, and he accepted the proposition in good faith, and 
made- the conveyance to the trustée named by them, who disposed of the 
property, creditors who participated in the meeting, and were to reçoive 
their pro rata share of the proceeds of the property, are estopped to set 
up the conveyance by the debtor as a ground for having him adjudged 
an involuntary bankrupt 

Shelby, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the Western 
District of Texas. 

T. S. Henderson, for appellant 
L. C. McBride, for appellees. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge. We cannot affirm the judgment of 
the court of bankruptcy in this case. 

On December i8, 1902, Henné & Meyer, a partnership, the Eikel- 
Breustedt Company, a corporation, and one H. L. Witcher, fîled in the 
bankruptcy court their pétition against the appellant, asking that he be 
adjudged a bankrupt. This pétition is not brought up in the record. 
On March g, 1903, the petitioners filed an amended pétition. It set 
forth the necessary jurisdictional facts as to the résidence and occupa- 
tion of the défendant, and averred that the petitioners had provable 
claims, amounting, in the aggregate, in excess of securities held by 

î 1. See Bankruptcy, vol. 6, Cent. Dig. § 118. 
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them, to the sum of $500; stating their respective daims. The char- 
ging pai-t of the pétition is as foUows : 

"And your petitioners further represent that sald Lee -Clark Is insolrent, 
and tbat, wlthln four months next preceding the flllng of tbe original pétition 
herein, tliat the sald Lee Clark commltted varions and sundry acts of bank- 
rnptey, by paying to several of his credltors varions sums of money, while 
Ineolvent, and that such payments are, and were meant to be, préférences. 
The dates and amounts of such payments, and the names of the credltors to 
whom they were made, cannot now be stated by petitioners, but will be fully 
shown upon the trial of this cause. 

"And your petitioners further represent that wlthln the sald four months, 
and while Insolvent, the sald Lee Clark commltted another and distinct aet 
of bankruptcy, in that Le dld heretofore, to wlt, on or about the 4th day of 
December, 1902, transfer and convey a portion of hls property to a trustée, 
so called, to wlt, one Léonard Isaacs, of Eockdale, Texas, with Instructions 
contalned In sald conveyance or transfer to sald Léonard Isaacs to dispose of 
sald property for cash, and out of the proeeeds to pay certain credltors of 
him, the sald Lee Clark, In full, wltb Intent on the part of sald Lee Clark to 
prêter sald creditors over hls other credltors ; sald preferred credltors belng, as 
named in sald conveyance, C. M. Sessions, H. G. Murphree, T. S. Henderson, 
N. H. Tracey, and W. A. Morrlson. And petitioners further charge that 
sald conveyance, though in the form of a deed o£ trust or mortgage, and made 
by sald Lee Clark wlth Intent to prêter certain credltors over hls other cred- 
ltors, is, under the law, a gênerai asslgnment, and that the maklng of same 
was an act of bankruptcy. They further charge and allège that sald convey- 
ance was made wlth Intent on the part of sald Lee Clark to hînder, delay, 
and defraud some of hls credltors, and that such would be the effect of said 
conveyance If the same was executed accordlng to Its terms, and that the 
same Is in violation of the act of Congress relatlng to bankruptcy, and that 
the maklng of the same by sald Lee Clark was an act of bankruptcy per se." 

And on the same day (March 9, 1903) the défendant filed his sworn 
answer, as follows: 

"First. He dénies that he bas commltted any of the acts of bankruptcy al- 
légea agalnst him in the pétition herein flled, or that be bas commltted any 
other act or acts of bankruptcy whatsoever, and be especlally dénies that he 
has made or executed any gênerai asslgnment as thereln alleged, or tbat the 
Instrument alleged to bave been executd by him Is a gênerai asslgnment ; and 
he further dénies, specially, that he has transferred, while insolvent, any 
portion of his property to one or more of hls creditors wlth Intent to prêter 
such credltors over his other creditors. And he dénies that the instrument 
alleged In sald pétition was such a transfer. 

"Second. For further and spécial answer he says that heretofore, to wlt, 
on the 4th day of December, A. D. 1902. he was engaged In business as a 
merchant in the clty of Rockdale, in Mllam county, Texas, and owned and 
possessed a large stock of goods, wares, and merchandise, tben and there slt- 
uate In hls storehouse in said city, and he also owned and possessed certain 
notes, aceounts, and other évidences of indebtedness due to him on account of 
his said mercantile business by a large number of persons resldlng In sald 
clty and vicinity, and sald property was then and there of large, and unknown 
value. He was also Indebted to petitioners and to divers other" persons Uvlng 
at Kockdale and at other places In various sums, and, desirlng to retire from 
sald business, and to llquldate, pay, and satisfy his said Indebtedness afore- 
sald, he dld then and there reguest and notlfy ail of his sald mercantile cred- 
itors to meet wlth him at said city of Rockdale on sald date for the purpose 
of considering the matter and manner and method of payment of hls said 
indebtedness. In pursuance of sald notification as aforesald a meeting of 
hls credltors was duly held at sald tlme and place, and said petitioners Henné 
& Meyer and Elkel-Breustedt Company, and ail of his other mercantile cred- 
itors, except the petltioner H. L. Witcher, were présent and participated there- 
ln. The absence of the sald petltioner H. L. Wltcher was overlooked and un- 
known to sald other creditors and this défendant at sald tlme, but the said 
127 F,— 19 
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Wltcher was then and there In sala city of Eockdale, and had full knowledge 
of sald meeting and Its purpose; and at said meeting It was agreed by and 
between thls défendant and hls sald credltors that défendant wotild exécute 
a transfer In the form 6î a deed of trust or chattel mortgage, In the usual and 
ordinary form of sueh Instruments, with power of sale and condition of de- 
feasance, of hls stock of goods, wares, and merchandlse, notes, aecounts, and 
other évidences of Indebtedness aforesald, to Léonard Isaacs, as trustée, to 
secure the payment of the Indebtedness so owlng by défendant, and It was 
agreed that the proceeds arlsing from sald property should be applied In the 
f oUowlng manner, viz. : 

"(1) To C. M. Sessions, $259.79, sald amount betng due to hlm by défendant 
for clerk hlre ; to H. G. Murphree, the sum of $125,34, sald amount being due 
to hlm by défendant as clerk hlre ; and to T. S. Henderson, N. H. Tracey, and 
W. A. Morrlson, each the sum of $100, same belng the amount due to them, 
respectlvely, as attorney's fées for services rendered to défendant and to his 
said credltors for services in the matter of sald settlement and the prépara- 
tion of sald transfer aforesald. 

"(2) Xo adjust and pay the clalm for rent due by défendant for the 
storehouse in whlch hls sald stock of goods was sltuated, to adjust and settle 
ail liens on any of the goods so transferred, and to pay and adjust ail clalms 
for taxes due or to become due thereon. 

"(3) After the payment of sald above Items, to pay to said creditors, pro 
rata, the amounts due to them, respectlvely ; and each of said creditors then 
and there agreeing to accept such payment, and to exécute to défendant a 
full and complète acquittance and discharge of ail further Indebtedness whieh 
might be owing to them by défendant 

"(4) And any balance whlch might remain after the payment of sald Indebt- 
edness to be pald to thls défendant. 

"And it was then and there agreed that upon the exécution of said transfer 
aforesald, and the delivery of said property to said trustée, that said credltors, 
and each of them, would exécute to défendant a discharge from his Indebted- 
ness to them, respectlvely, and that the exécution of sald transfer and the 
delivery of said property to the trustée should operate as a full discharge 
and payment of hls said Indebtedness. A copy of sald transfer, marked 'Bx- 
hibit A,' Is hereto attached and made a part hereof, and défendant shows 
that the same was duly executed by him In accordance with the terms of sald 
agreement, and said property was duly delivered by défendant to said trustée 
In full exécution of his agreement with said creditors aforesald, and sald trus- 
tée bas duly sold said stock of goods under said transfer, and now bas the 
proceeds thereof in his hands for distribution among sald credltors ; and at 
said time it was further agreed by and among said creditors that in the event 
of any of the mercantile creditors of défendant who were not présent and 
partlcipatlng In sald meeting, and not mentioned in said transfer, should so 
désire, such creditors should be permitted to share with such partlcipatlng 
creditors in the proceeds of the sale of the property so transferred, upon the 
same terms as stipulated for the credltors named therein, and the value of 
the property so transferred by défendant was very greatly In excess of the 
amount due by défendant to petltioner H. L. Witcher. 

"Wherefore défendant says that ail of hls credltors, except H. L. Witcher, 
by reason of said agreement, and the due and complète exécution thereof by 
thls défendant, were fully pald and satlsfled, and were not thereafter and are 
now no longer credltors of thls défendant; and particularly the said peti- 
tloners Heune & Meyer and Blkel-Breustèdt Company, having so agreed with 
défendant, did fully disoharge hlm from their said debts, and were not at 
the time of the fillng of thelr said pétition, and are not now, credltors of thls 
défendant, and had not at sald time, and hâve not now, a provable claim for 
any amount whatever agalnst thls défendant; and thls défendant further 
shows that If any préférence Whatever was made, as alleged by petltioners, 
in said transfer, over any other créditer or creditors, that same was done by 
the consent and at the request and by agreement of hls said credltors, and 
was fully concurred in by them, and particularly by the petltioners Henné 
& Meyer and Elkel-Breustedt Company; and he further shows that the 
amounts therein agi-eed to be pald to said Tracey, Morrlson, and Henderson 
as aforesald were not, in fact, préférences, as alleged, but, as aforesald, were 
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duly agreed to be paid by sald credltors, and, further, sald amounts were then 
and there due to said parties, who were practlcing attorneys at law, for pro- 
fessional services rendered and to be rendered by tliem to said credltors and 
défendant and said trustée, at their request, in the matter of preparing said 
transfer aforesaid, and were in fact expenses necessary and Incident to the 
transfer and disposition of said property in accordance witb said agreement, 
and tbe amounts therein directed to be paid to said Sessions and Murptiree 
were tben and there agreed to be so paid by said credltors aforesaid; and 
défendant further shows that the same were not préférences, as alleged in 
said pétition, but were for an amount then and there due and owing by de- 
fendant for services rendered by them within three months nest before said 
date, and were then and there, In law, preferred clalms against sald propertj'. 
"Wherefore, by reason of the premises, défendant says that he bas fully 
paid and satisfled said petitioners Henné & Meyer and Elkel-Breustedt Com- 
pany ail indebtedness due by him to them, or either of them, and partlcularly 
the indebtedness described in their pétition herein flled, and he was not in- 
debted to them, or either of them, on the date of the flling of their said pétition 
against him, and Is not now justly indebted to them, or either of them, in any 
sum whatsoever, and neither of said petitioners has a provable daim against 
him in any sum whatsoever, nor had when said pétition was flled, and neither 
of said petitioners is a credltors [créditer] of thls défendant, nor was when 
sald pétition was flled. Défendant was Indebted to sald H. L. Witeher at the 
tlme said pétition was flled, and is now indebted to him, in said sum of |50 
only, and said Wltcher at the time of tbe filing of sald pétition and at thls 
time bas a provable daim against him for the amount of $50 only, and was 
and is now a creditor for sald amount only ; and no other person bas a prov- 
able ciaim against the défendant for any amount whatever, save and except 
the said H. L. Witeher for the sum of §50, and sald clalm is not sufficient in 
amount to entitle sald Witeher to bave and maintain hls pétition herein flled 
against thls défendant. Wherefore he prays that said pétition be dlsmlssed, 
with ail costs and attorney's fées, and he further prays that he bave a trial 
by jury herein." 

And on the same day, after hearing testimony, the court thereupon 
adjudged as follows: 

"On thls day thls cause comlng on to be heard in said court, upon the péti- 
tion of Henné & Meyer, Elkel-Breustedt Company, and H. L. Witeher, praylng 
that I/ee Clark be adjudged a bankrupt, withlu the true intent and meaning 
of the acts of Congress reïating to baniiruptey, and the sald Lee Clark having 
denied the acts of bankruptcy alleged to bave been by him committed, and 
the parties having walved a jury in wrlting, and submltted the Issues joined 
to the court, the court thereupon, and upon considération of the proofs in sald 
cause, found that said Lee Clark, wblle insolvent, and within fotu- months 
next precedlng the flling of tbe pétition in bankruptcy m thls cause, trans- 
ferred a portion of bis property to several of hls credltors with intent to prê- 
ter such credltors over bis other credltors. Now, therefore, It is adjudged 
that said Lee Clark be, and he is hereby, declared and adjudged a bankrupt ; 
and the elerk wlll enter an order accordlngly, conformlng as near as may be 
to form No. 12." 

Three witnesses were called for the petitioning creditors, namely, 
the défendant, Lee Clark ; the petitioner H. C. Meyer, a member of the 
firm of Henné & Meyer ; and E. B. Phillips, an employé of Henné & 
Meyer. Without distinguishing between the direct and the cross ex- 
aminations, or following rigidly the form o£ question and answer in 
which the testimony appears in the transcript, we give the testimony of 
thèse witnesses with considérable détail. Mr. Clark says : 

"I am the défendant Eockdale bas been my home about ten years. I bave 
been in business there as a merchant, having commenced that business about 
nlne years ago. I quit it about the 4th of December [1902], The deed of trust 
which I œade to Mr. Isaacs on that day states the facts as to my indebtedness. 
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The exact amount I cannot now remember — something llke elghteen or twenty 
thousand dollars. The property that I owned at that tlme invoiced over seven 
thousand dollars, besides the notes and accounts, whlch notes and accounts 
were worth, I think, something over flve thousand dollars. What I owned 
at that time was not sufflcient to pay my debts. I suppose I was insolvent 
when I made the deed of trust. Q. Did you make any payments to any cred- 
Itors during the four months preceding the exécution of this document? A. 
I did ; but I don't remember what they were. I made some payments ou what 
I owed. Q. Did you pay Scarborough & Hicks during that four months? A. 
No, sir ; not that I know of. Q. Oan you recall anybody you paid money to 
during the four months? A. Yes ; I remember several. Q. Name some of them. 
A. I cannot remember the amounts. I paid Parlin & OrendorfC, of Dallas. 
Q. How much? A. I think about $200. Q. Who else? A. I paid Mr. Witcber 
$150. Q. Who else? A. I paid — I cannot remember exactly whether It was 
within the four months I am speaking of. I paid Tom Padgitt Q. lîow much 
did you pay hlm? A. I don't remember whether it was $150. I think about 
that. I paid Bikel-Breustedt. Q. Did you pay ail of your creditors, then, dur- 
ing the four months? A. No, sir. Q. Well, those you paid had no better 
claim against you, did they — any more preferred claim — than the others you 
did not pay? A. I only paid as they became due and they drew on me for It. 
I was carrying on my mercantile business at the time thèse payments were 
made, and they were made in due course of business to my creditors. Q. 
by Counsel for Défendant: In regard to this instrument hère — the deed of 
trust — State in regard to that, how it came about? A. Well, when I realized 
the situation, I sat down and wrote to a number of my creditors — the largest 
of them — and told them I wanted to call a meeting on the 4th of December, 
I believe it was, to consult them. I did not want to do anything until I had con- 
sulted and advised with them as to what was best in the premises. I did not 
want to go to any expense and costs until they recommended what I ought to 
do. And the meeting was held there, and, as well as I remember, something 
over 95 per cent, of my creditors were présent, and at that meeting they 
made a proposition to me. When I got into the meeting the meeting had al- 
ready opened, and they had taken a list of ahout how much I owed among 
them, and they asked me, if I remember correctly, and I handed them a state- 
ment, ând told them ; and they «uggested that I make a deed of trust. I told 
them I would let them know as soon as my lawyers came. Mr. Henderson 
did not come in on the train, and I was walting to see him, to let them know 
what to do. I left the meeting, and while I was gone to see Mr. Henderson 
they made an agreement among themselves ; and when I went bacli they re- 
ported to me that if I would make a deed of trust conveying my stoclî of gooda 
and notes and accounts, and appoint Mr. Léonard Isaacs as trustée, they 
would aceept it and relieve me of my indebtedness. I complied with their re- 
quest and made a deed of trust, and it was agreed that the attorneys should 
be paid the amounts stipulated, and if I made this deed of trust and appointed 
this trustée — and they suggested this — they would relieve me from my liabili- 
ties. The attorney's fées, it was agreed, should be paid as preferred claims, 
and the clerk hire and the rent. Ail as mentioned in the Instrument was agreed 
to. I executed the deed of trust, and delivered It to the trustée, and turned 
over the property described in it to the trustée, who bas had possession of it 
ever since. Mr. Meyer was at the meeting, and represented Eikel-Breustedt 
Why Mr. Witcher was not présent, I do not know. I do not know that he was 
personally notified; but it was generally understood, and his was a small 
claim, and he was included in a number of parties I owed, in the deed of trust ; 
but I do not know just why he was not there, and I do not know Just why he 
was not notiiied. There was no secrecy or privacy about the meeting. It was 
generally understood, and everybody was notifled, because I had It atteuded 
to. The creditors organized the meeting and elected their oiEcers. They 
elected Mr. Coffleld, Mr. Witcher's partner, président of the meeting. [Mr. 
Witcher's claim was not a firm obligation. It was an individual debt] Mr. 
Peter, of Dallas, was seeretary. There were minutes of the meeting kept, but 
I do not know where they are. Mr. Meyer did not wlthdraw from the meeting, 
and say he would bave nothing to do with it, a few days before the document 
was made. Q. Didn't he give you notice that he would bave nothing to do 
with it — would repudiate the whole thing — take his own course, and decliaed 



OLAEK V. HENNE & METEK, 293 

to participate In the meeting? A. After the meeting was orer, Mr. Meyer sent 
Mr. Ptîllipg. I suppose he sent hlm. Anyhow, he trled to get me to secure 
them on tbe side for the indebtedness to them, and I told them tbat I had not 
done that to anybody, and couldn't prêter anybody. Q. Did not he expressly 
déclare hls répudiation of the whole thing? A. Yes ; he said if I did not pro- 
tect hlm he would hâve nothing to do with It He said that after the trustée 
was appolnted, not before the trustée was appointed. I think not before the 
meeting was adjourned. Q. Did Mr. Meyer represent Eikel-Breustedt Com- 
pany? A. He said he had authorlty to represent them. Q. Did not he say he 
would hâve nothing to do with It? A. Mr. Meyer did not say anything to me 
at ail. After this deed of trust was made, and the meeting was over, Mr. 
Phillips said that — Q. Did not Mr. Meyer go to you before tbe deed of trust 
was made, and say he would bave nothing to do with it? A. No, sir ; after the 
deed of trust was made. Q. Tou did not hâve any conférence with Mr. Meyer 
at ail until after the deed of trust was made? A. No, sir; except tbat we 
figured on bis buylng the stock of goods. That was ail. Q. Mr. Clark, how 
long hâve you been insolvent — that is, owed more debts than you could pay? 
For a year or two? A. I could not say. Q. More than a year? A. I think not. 
Q. Could you, with the property you owned, hâve paid your debts? Could you 
bave sold your stuff for enough to bave paid it dollar for dollar, and cleared 
yourself of indebtedness? A. I do not know whetber I could bave or not. I 
had enough stuff if I could bave sold It at a reasonable value. Q. How long 
before that were you Insolvent? A. I could not say. Q. Six months? A. I 
don't know. I did not realize I was going to fall before tblrty days before I 
did fall. Q. Did you owe over six months ago more than your property could 
bave paid out, if sold at a reasonable value? A. I don't think so. I could not 
say." 

H. C. Meyer, a witness called by the plaintxffs, testified : 

"I am one of the partners of Henné & Meyer, and live in Rockdale. My 
flrm is a creditor of Lee Clark. I represented my firm, and also Bikel-Breus- 
tedt Company, at the creditors' meeting preceding the exécution of the deed 
of trust. I appeared in tbe meeting, not thlnking it was binding In any way. 
In référence to bis conveyance of property, my understanding was that he 
was to convey ail of his property. Q. by Mr. Henderson: Did you par- 
ticipate in the meeting up to its close? A. Tes, sir. Q. What was said be- 
tween you and Mr. Clark about securing you on tbe outslde — about your not 
consenting to the proceedings? A. There was not anything said then. That 
was said before. I don't know as I spoke to Mr. Clark any more after the 
meeting, but I did speak to hls attorney. Q. You say you spoke to him be- 
fore the meeting. What was that? A. It was before tbe meeting that I 
wanted security, not after tbe meeting. Q. Then after the meeting did you 
go to any of his attorneys and bave a conférence? A. Yes, sir ; I went to 
Mr. Morrison, and told hlm I would not take part, and I told him I would not 
slgn the instrument. Q. You went to Mr. Morrison before the document was 
executed, and said you would bave nothing to do with it? A, Yes; he had 
just commenced on the instrument, and said it was no use to commence it 
then, if I would not agrée to it. Q. In tbat. were you acting for your part- 
ner and Eikel-Breustedt Company? A. In that, I only acted for myself. I 
could not act for Eikel-Breustedt Company, as I had not authorlty, except 
to put in their claim. Q. Did you agrée to cancel your debt if he gave you a 
mortgage on this property? A. No, sir. Q. by Mr. Henderson: What did 
you agrée to do, Mr. Meyer? A. I did not agrée to do anything there. Q. 
At tbe creditors' meeting? A. No, sir. Q. You remained there until tbey got 
through? A. Yes; I remained, silent. Q. After they adjourned, you left 
with the crowd? A. Yes ; and it was possibly an hour before I went to Mr. 
Morrison, who was then drawing the instrument. Q. The fact about It is, 
it was in the evening wben you went to Mr. Morrison, was not It? A. I am 
not sure about It. I remember he had just commenced wrlting the Instru- 
ment, and possibly ten Unes had been written. Q. The creditors' meeting was 
held up In the hall in tbe forenoon? A. Yes, sir. Q. Had a little judge's 
stand there, did they, for the chalrman and secretary? A. Yes, sir. Q. The 
proceedings were open and public thereî A. Yes, sir. Q. You came, and made 
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110 Objection? A. No, sir. Q. Tlie creditors voted when the questions were 
put? A. Yes. Q. And y ou did not notify the meeting you would not agrée 
to what was done? A. No, sir. Q. You represented your claîm and Eiijel- 
Breustedt's daim? A. Yes, sir. Q. And you stated to ttie meeting tbat you 
did represent them? A. Yes, sir. Q. And you were présent when ail the 
proceedings were had? A. Yes, sir. Q. Did Mr. Clark pay you any money 
during the fall? A. No, sir; he did not pay us any money, but he paid us 
a note. Q. 0£ what amount? A. Well, I don't remember. I think, $60 — lu 
the neighborhood of §C0. Q. by the Court: What montb was it? A. I think 
it was in November. I am not sure about It. Either October or November. 
I think. In November. Q. by the Court: A month before this? A. Yes, sir. 
Q. You wanted to'buy the stock of goods, did not you? A. Yes, sir. Q. You 
and the trustée could not agrée on the prlce? A. No, sir. Q. And you dick- 
ered along until the 18th of December trying to buy the stock of goods? A. 
Yes, sir. Q. Failing to buy it, you then filed a pétition In bankruptcy? A. 
Yes, sir. Q. After you flled the pétition, you bought the stock of goods, didn't 
you? A. Yes, sir; under the condition that the proceedings in bankruptcy 
would be dismissed. Q. Aud after you did that you decided you had agreed 
to pay a little too much for It, didn't you? A. Yes, sir ; the goods were to be 
delivered before Christmas, when they were wortli more money than if sold 
after Christmas. Q. The trustée had to corne down from about $4,200 to 
Jf3,600, didn't he? A. Yes, sir. Q. Didn't you clalm tbat, the Christmas sea- 
son being about over, you did not care for the stock of goods? A. I wanted 
them before Christmas. That is correct. I didn't want them after the Christ- 
mas season. Q. Yours aud this stock were the only stocks of Christmas hard- 
ware in the city, weren't they? A. I didn't bave any Christmas hardware; 
no, sir. Q. You had some nice household articles, didn't you? A. No, sir. 
Q. You did not dismiss the proceedings, did you? A. No; I trled to do so. 
Q. What did you do toward dismissing the proceedings? A. I asked our at- 
torney to hâve it dismissed — phoned him the same day, directly after the deal. 
I phoned him to hâve the case dismissed. Q. Did not you tell Mr. Isaacs after 
Christmas that they were not worth what you had agreed to pay? A. Not 
after Christmas. I don't know when, but I told him before Christmas that 
I didn't want the goods after Christmas. Q. They had been ail tied up dur- 
ing the Christmas season? A. Yes; I remember I told him now that they 
were worth it now, but would not be worth It after the Christmas holidays. 
Q. Did not Sir. Isaacs go to you and tell you you could bave them before 
Christmas? And didn't he tender you the lieys of the house? A. Yes, sir. 
Q. Told you to take the goods? A. Yes, sir. Q. Isaacs was solvent? A. 
Yes, sir. Q. You would not bave any fear hereafter about any proceedings 
of his ? A. No ; but I was not posted In the bankruptcy business. Q. Did 
not you buy the goods, and succeed In keeping them oC£ the market during the 
Christmas holidays? A. No. Q. Didn't your flrm extend to Lee Clark crédit 
exceeding $60 during the four months? A. Yes, sir. Q. Was any créditer 
jolning and refusing to dIsmIss it [the bankruptcy proceeding]? A. The bank 
was. I asked to bave the case dismissed. Mr. McBride, I suppose It was. 
phoned to the court, or phoned you, to bave It dismissed. I mentloned the 
case to Mr. Witcher, aud he told us — I think, in the présence of ilr. Morrison 
— that he 'would be in hell before he would see it dismissed.' Of course, we 
then dropped the matter. I think those are the very words Mr. Witcher used. 
Q. Witcher is one of the petitioning creditors? A. Yes, sir. Q. Is Mr. Witch- 
er hère now? A. No, sir ; I don't think he Is. Q. He is the only person who 
ever objected to the dismissal? A. That is ail I know of." 

E. B. Phillips, a witness called by the plaintiffs, testified that he 
worked for Henné & Meyer. Lived in Rockdale. Recollects being 
sent by Mr. Meyer, on the 4th of December, to Mr. Clark, with a 
message. 

"He told me to go up and notify Mr. Clark that he had decided he would 
not sign this agreement that the lawyers at this time were writing out. He 
said that he was going to see Mr. Morrison himself, and sent me to see Mr. 
Clark. I saw Mr. Clark, and delivered the message. I think it was just be- 
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fore I went to dlnner, or just after I came back. I am not positive which, 
but It was very sooe after the adjournment of the creditors' meeting. Q. by 
Mr. Henderson: Is it not a fact that Mr. Meyer was not required to sign 
this instrument at ail? A. He thougbt it was required to be signed by hlm. 
Q. There was another Instrument that he was required to sign, between hlm 
and Mr. Isaacs? A. ïes, sir. Q. Dld you hâve two conversations with Mr. 
Olarlc? A. I did not hâve any with Mr. Clark about buying the stock of 
goods, at ail. Q. In the conversation that you dld hâve with Mr. Clark, in 
which you told hlm what Mr. Meyer eaid, dld not you say to hlm that Mr. 
Meyer would stand by that, uniess he would glve him somethiug on the side? 
A. Yes. Q. And what dld Mr. Clark tell you about that? A. Mr. Clark re- 
plied that he would not do it; that he had not done anythlng of the klnd, 
and, se far as going into bankruptcy was concerned, he thought that was the 
best thing that could happen to him, anyway, and the only reason he regretted 
it was, he thought the creditors would be delayed in getting their money; 
that ultimately he would hâve to take the bankrupt law, anyway, and it did 
not make any material différence to him. Q. Didn't he also state that he 
had stayed out of bankruptcy in order to protect, as far as he could, the in- 
terests — the estate — of his creditors, in order that they would get what they 
were going to get as quickly as possible? A. îes; that they would get It 
quicker than by going into the bankruptcy court — by making this deed of 
trust and not going into bankruptcy at ail at that time." 

The court permitted the minutes of the creditors' meeting to be read 
in évidence, substantially, as follows : 

"Rockdale, Tex., 12/4, 1902. Creditors' meeting of Lee Clark, met and 
organized by electlng 0. H. Coffield prest. aud W. P. Peter secty. ; fifteen cred- 
itors were présent in person aiid proxy, representing $20,074.00, and outslde 
there was estimated to two creditors whose claim représente $800, to which 
be added taxes to be paid, and rents on unexpired lease for the current year 
about 1880.00, and salaries and expenses. Creditors appointed Léonard Isaacs 
on suggestion of Lee Clark. Motion put and carried, Hicks and Coffield ap- 
pointed to act with Léonard Isaacs. Motion put and carried to accept the 
notes, accounts and stock and release Mr. Clark from ail obligations. 

"[Signed] O. H. Coffield, Prest 

"W. P. Peter, Secty." 

The other witnesses examined vi^ere Léonard Isaacs (the trustée), R. 
H. Hicks, W. A. Morrison, and N. H. Tracey, ail of whom, with sub- 
stantial unaniraity, testified to the fact that the instrument conveyed 
the property which the creditors agreed in the creditors' meeting should 
be conveyed, and directed the distribution of the proceeds in accord- 
ance with the views held and clearly expressed in the hearing of ail of 
the creditors engaged in the meeting, and not objected to or dissented 
from by any of those présent; that the property was surrendered at 
once to the trustée, whose right and duty to hold and care for and 
dispose of the same has not been questioned by any of the creditors, 
other than the petitioning creditors; that the goods hâve been subject 
to some inconsiderable loss, and that the stock of goods has been sold 
at something less than 50 per cent, of the invoice value ; and that he 
now holds the proceeds deposited in a local bank for distribution un- 
der the deed of trust, or subject to the orders of the court herein. 

It is manifest that the pétition of the plaintiffs charges only one dis- 
tinct act of bankruptcy, namely, the conveyance made December 4, 
1902. Form No. 3, after the allégations required to show the jurisdic- 
tion of the court, is in thèse words : 

"And your petitionftrs further represent that saici Is Insolvent, and 

that within four months next preceding the date of thls pétition, the said ' 
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committed an act of bankruptcy in that he did, heretofore, to wit, on the 
day of ," etc. 

This is substantially followed in charging- the exécution of the deed 
of trust, but is not substantially met by the charge that — 

"Lee Clark is Insolvent, and that, wlthin four months ncxt preceding the fll- 
ing of the original pétition herein, the said Lee Clark committed varions and 
suudry acts of bankruptcy, by paying to several of his credltors varions sums 
of money while insolvent, and that such payments are and were meant to be 
préférences. The dates and amounts of such payments, and the names of 
the creditors to whom they were made, cannot now be stated by petltioners. 
but will be fully shown upon the trial of this cause." 

And this paragraph in the pétition is not taken from the original 
pétition, but from the amended pétition, which was filed the same day 
that the proof was heard and the order of adjudication passed. "À 
pétition in involuntary bankruptcy is in the nature of a pleading, and 
should set forth ail the facts material to the claim of the petitioners for 
an adjudication, so that the alleged bankrupt may be distinctly ap- 
prised of what he is required to answer." Brandenberg on Bank- 
ruptcy, p. 288, § 10, citing In re Raynor, 7 Nat. Bankr. R. 527, 11 
Blatchf. 43, Fed. Cas. No. 11,597; In re Randall, 3 Nat. Bankr. R. 4, 
Deady, 557, Fed. Cas. No. 11,551; In re Chappel, 4 Nat. Bankr. R. 
176, Fed. Cas. No. 2,612. 

In Re Nelson, 98 Fed. 76, Judge Bunn, in the District Court for the 
Western District of Wisconsin, held that : 

"The allégation that Nelson had, within four months last past, transferred, 
while insolvent, large amounts and values of his property to one or more ot 
his credltors, with an intent to prefer said creditors over his other creditors, 
is quite insuffleient as an allégation of fact. The spécifie fact relied upon 
should be alleged, with time, place, and circumstance, as in any other alléga- 
tion of fraud in a pleading either in law or equity." 

He cites numerous authorities. Without referring to them, we con- 
cur in his announcement of the rule. But if this were not so, and the 
proofs offered and heard were admissible under the pleading, it is 
manifestly most insufficient to support the charge. It not only does 
not tend to show a disposition to prefer one creditor over another, 
but, with remarkable energy, does show the utmost anxiety to treat ail 
alike, It does not show that each of the payments made within the four 
months before the filing of the pétition was not made in the regular 
course of business, and followed by crédit of equal or greater amount 
extended by the creditor to whom such payment was made, in the shape 
of goods that went into his business, and increased, rather than dimin- 
ished, the assets of the bankrupt. It is expressly shown by the testi- 
mony of the most active of the petitioning creditors — the only one who 
was examined on the stand — that one payment, the only one the date 
of which is distinctly fixed within the four months before the fihng of 
the original pétition, was made to him, not in money, but in a note, 
and tliat after this his firm did extend crédit exceeding $60 to the 
défendant. It is shown by the testimony of the défendant that he paid 
Parlin & Orendorff, of Dallas, about $200, but it is not shown that they 
did not extend to him further crédit. It is shown by his own testimony 
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that he paid to Witcher about $150. He testifies to some other smajl 
payments, but expressly says he cannot remember exactly whether it 
was within the four months, and no other proof on the subject was 
offered. We think it is clear that the petitioning creditors must rely 
upon the distinct act of bankruptcy which they charge, namely, the ex- 
écution of the deed of trust; and it seems equally clear to us that the 
petitioners Henné & Meyer and Eikel-Breustedt Company should not 
be permitted to obtain against the défendant an adjudication of bank- 
ruptcy based on that charge. We refrain from reviewing the authori- 
ties, because we find it to hâve been so well done by the Circuit Court 
of Appeals for the Sixth Circuit in the cases of Simonson v. Sinsheimer 
et al., 95 Fed. R. 948, 37 C. C. A. 337, and Carriage Co. v. Stengel, 95 
Fed. 637, 37 C. C. A. 210. After a review of numerous cases, the 
opinion in the Sinsheimer Case uses this language : 

"Judge Lowell, in Re Eomanow [(D. C.) 92 Fed. 510] followed Perry v. 
Langley [19 Fed. Cas. 280], and holds that an assignment consented to and 
participated în by the petitioning credltor estops him from relylng upon that 
as a ground for seeking to hâve the assigner adjudged a bankrupt. After 
an examinatlon of the foregolng cases and the statutes under which they were 
decided, we are unable to concur with Judge Allen in hls conclusion that a 
petitioning CTedltor may not be estopped to set up an assignment for the ben- 
eflt of creditors as a ground for adjudging the assignor a bankrupt. Could 
one who had induced and abetted another to convey to hIm property in fraud 
of hls creditors flle a pétition against hls fraudulent grantor, baslng hls péti- 
tion on the fraudulent conveyance? It seems to us clear that he ought not 
to be permitted thus to take advantage of his own wrong. To hold otberwîse 
would enable the unscrupulous to entrap a person Into involuntary bank- 
ruptcy. This has been the view of the courts under ail previous bankrupt 
laws, and any person conniving In the alleged act of bankruptcy, whether 
it be actually fraudulent, or only constructively so, has always been denied 
relief asked on the ground of such act. Are the provisions of the présent 
law 80 différent from the earller laws of this country and the English law 
as to justify a différent holding? The présent law déclares the assignment 
for the beneflt of creditors to be an act of bankruptcy, but this is only what 
was uniformly held to be the effect of the act of 1867 and of the English bank- 
rupt laws." [Citlng authorities.] 

And again, later in the opinion, this language occurs: 

"While the doctrine may bave originally rested wholly on estoppel, it would 
be difficult now to explain thus ail the cases of élection. We think the only 
just ground for refusing to allow a man to complain of an act of bankruptcy 
is that he induced the act, or after its commission he so acted with regard 
to it that he gave others the rlght to act on the faith of its validlty so far 
as his subséquent conduct would affect It On the one hand, It would be 
gross iniquity to allow him to sub.1ect the debtor to judgment for an act he 
induced ; and, on the other, it would be equally unjust to allow him to repu- 
dlate, as invalid, a transaction, when by his conduct he had induced others 
to change their position on the faith of Its validlty." 

We think the case before us satisfies ail the conditions suggested in 
the opinion from which thèse excerpts are taken. If creditors could, 
by previous acts and by contemporaneous acts and by subséquent arts, 
estopthemselves from setting up the assignment involved in this case 
as a ground to support an adjudication of bankruptcy against the de- 
fendant, then the petitioning creditors Henné & Meyer and Eikel- 
Breustedt Company must be held to hâve done so in this case. So far 
as this record shows, there is in existence only one other creditor, the 
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petitioner H. L. Witcher, against the defendant's estate, and that is for 
the sum of $50 only. 

The judgment of the court in bankruptcy is reversed, with directions 
to that court to dismiss the pétition at the cost of the petitioners. 

SHELBY, Circuit Judge, dissents. 



THE GARDEN CITY. 

DAVIS et al. v. BOLAND et al. 

(Circuit Court of Appeals, Sixth Circuit January 18, 1904.) 

Nos. 1,183, 1,184. 

1. TowAGE— Injuey op Tow— Liability of Ttjg. 

The master of a tug is bound to possess and exercise such âegree of 
sklll and judgment for the protection of his tow as might fairly be ex- 
pected from a man of his calling under the circumstances in which he is 
placed, and, if he fulfiUs such ineasure of duty, the vessel is not liable 
because a loss or disaster to the tow niay resuit from an errer of judgment 
on his part. 

2. Same— Evidence Considered. 

The steamer Garden City, 140 feet long, with two barges in tow on a 
line, passed out of the Portage Ship Canal, going westward, in Lake 
Superior, at 6 in the eveniug, and at 9, when 15 miles distant, the wind 
became so strong from the west that slie could not make headway, aud 
she turned, and niade again for the entrance to the canal. In attempt- 
ing to pass in, the barges drifted to leeward of the entrance, aîid one 
was beached and injured. Held, on the évidence, that the steamer was 
not in fault either for leaving the canal, the vrind not being strong 
enough at that tinie to render it imprudent, or for attempting to take lier 
tows into the canal again, the entrance to which was 250 to 300 feet wide, 
instead of seeking a refuge behind Keweenaw Point, which would hâve 
required her to go 70 miles, or for négligent navigation in attempting the 
entrance to the canal ; but that, on the contrary, the évidence showed that 
good seamauship required her to endeavor to get back into the canal, 
rather than to attempt to go around the point, and that the failure of the 
tows to make the entrance was due to the faulty steering of the rear 
barge. 

Appeal from the District Court of the United States for the Eastern 
District of Michigan. 

Potter & Wright,. for appellants. 

John C. Shaw, Charles B. Warren, William B. Cady, and Herbert K. 
Oakes, for appellees. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. Thèse appeals are in one and the 
same case ; that first entitled being one by claimants from the decree 
condemning the steamer Garden City in damages, and the other one 
by the libelants from the refusai of the District Court to include in- 
terest on the penalty of the bond given by the claimants for the re- 

11 1. See Towage, vol. 45, Cent. Dig. § 13. 
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lease of the vessel in fixing the exteiit of the liability. The libelants 
were the owners of the barge Wenona, and they charged that their 
vessel and the barge J. C. King had been taken by the Garden City 
to the port of Houghton, on Lake Superior, where their cargoes of 
coal were unioaded, and were chartered to proceed from thence to 
Ashland, Wis., to take cargoes of lurriber; that when, on the after- 
noon of September 7, 1898, the steamer was about to take them in 
tow through the Portage Lake Ship Canal and out on the trip to Ash- 
land, there were indications of bad weather, and the mastcr of the 
Wenona remonstrated v/ith the master of the steamer against starting 
out at that time; that the master of the steamer would not regard 
the remonstrance, and, having taken the barges in tow — the King first 
and the Wenona second — proceeded out through the canal, and west- 
ward on the course to Ashland; that when, about 6 o'clock p. m., 
they got out into the lake, the wind, which had been blowing from the 
west, increased, raising a heavy sea; that they kept on their course, 
making slow progress, until about 9 o'clock, when the steamer, unable 
longer to make headway, was turned about, and, taking her tow with 
her, proceeded as if to retrace her course and make for the port they 
had last left ; that the master of the Wenona trumpeted to the master 
of the King, and requested him to notify the steamer that he did not 
think it practicable to make the canal, and requesting the master of the 
steamer to go around Keweenaw Point to find a lee, and that the mas- 
ter of the King conveyed the message to the master of the steamer, 
but that the master of the steamer disregarded the request and made 
for the canal ; that on heading up for entering the piers at the northern 
entrance of the canal the barges drifted to the leeward so far that 
they could not be taken into the canal, but could still hâve been taken 
around Keweenaw Point; that just as the steamer reached the en- 
trance she sounded several blasts of her whistle and threw ofï the tow- 
line to the King; that only the steamer succeeded in getting into the 
entrance safely, and that the Wenona, although she threw her anchor 
out, went ashore on the beach, and from her stranding there sufïered 
the damages for which the libel was filed. Numerous faults are speci- 
fied, which include charges of incompetency and négligence on the part 
of the ofScers and crew of the steamer and mismanagement ail along 
the course out, the return and the endeavor to get into shelter at the 
canal. But the gravamen of the errors charged and relied upon con- 
sista of the alleged want of reasonable skill and judgment in failing 
to go around Keweenaw Point for shelter, instead of taking the tow 
back to the canal and trying to take it in there. - '•> 

The answer of the respondents, while admitting the more gênerai 
outlines of the case made by the libelants, denied ail the faults charged, 
denied that the Wenona's master raised any objection to the starting 
ofï on the trip, as alleged in the libel, or that when on the return he 
made known to the master of the steamer any request to be taken 
around Keweenaw Point, or any objection to the endeavor to reach 
shelter by way of the canal; and charges that the Wenona was at 
fault on coming in to make the entrance in holding her head so stiffly 
to windward that the King was held up at the stern, and was unable 
to control her own course so as to follow the steamer, whereby the 
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tow became so unmanageable that the steamer could not prevent the 
disaster which happened. Proofs were taken, and a décision was 
reached by the District Court in favor of the libelants, grounded upon 
the fourth and fifth spécifications of fault charged in the libel as fol- 
lows: 

"(4) In not taklng her tow to shelter beliind Keweenaw Point, whieh place 
was readlly accessible, and would hâve afforded perfeet shelter. 

"(5) In attempting to take her tow into the narrow entrance of the Portage 
Canal under the conditions then existlng." 

ï In order to hâve reached this conchision, the learned district judge 
must hâve been of opinion that the master of the steamer failed to 
exercise that measure of skill and judgment which he owed to the tow, 
in that he tried to take the latter into the harbor at the canal instead 
of trying to take it around and under the lee of Keweenaw Point. 
We are not satisfied that such an opinion is well founded. The resuit 
may hâve some tendency to show that the master of the steamer made 
a mistake in his choice of the courses open to him. But whether it 
has such tendency dépends upon the other circumstances of the case, 
to which we shall presently give attention. Still the test of liability 
is not the resuit which occurred, but is whether the master possessed 
and exercised a reasonable degree of skill and judgment, such as might 
fairly be expected of a man of his calling in the circumstances in 
which he was placed. He was bound to this measure of duty, and, 
if he failed to discharge it, his ship would be responsible for the dam- 
ages ensuing. But this responsibility is not that of an insurer. Nor 
is he to be held at fault simply because a disaster or loss has happened, 
if, being qualified, he has fairly exercised his best judgment in the 
emergency, and behaved as a prudent man would in similar afîairs of 
his own. The Margaret, 94 U. S. 494, 24 L. Ed. 146 ; The Burling- 
ton, 137 U. S. 386, II Sup. Ct. 138, 34 L. Ed. 731 ; The S. S. Wilhelm, 
59 Fed. 169, 8 C. C. A. 72; The W. H. Simpson, 80 Fed. 153, 25 C. 
C. A. 318; Pederson v. J. D. Spreckles & Bros. Co., 87 Fed. 938, 31 
C. C. A. 308. From the record we find that the Garden City was a 
comparatively small steamer, about 140 feet long; the J. C. King, the 
first in tow, was 175 feet in length ; and the Wenona 193 feet. AU 
were in seaworthy condition, and on the trip to Ashland ail were going 
light, the steamer drawing 12 feet aft and i foot forward. The pré- 
pondérance of the évidence is that, while there were some indications 
of rough weather, they were not so serious as to deter a man of com- 
mon prudence from proceeding. The libel charges, and the master of 
the Wenona testifies, that he remonstrated against going out. The 
évidence leaves this matter in doubt, as it does also the allégation that 
the master of the Wenona communicated to the master of the Garden 
City on the return a request that the tow be taken around Keweenaw 
Point. But, assuming thèse doubts to be resolved in favor of the 
libelants, it remains that the master of the Garden City was entitled 
to judge of the expediency of proceeding on the voyage. The district 
judge finds that the weather was fair at the time of the departure of 
the vessels, and he does not find that it was imprudent to leave. After 
the vessels got on their course, the wind, which had not been strong, 
continued to increase, coming from nearly due west; and after they 
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had made about 15 miles, and were then some S miles off shore, it 
became so severe, and the sea so rough, that the steamer was unable 
to hold her course, and was blown around. It became apparent that 
the vessels could not proceed, but must seek shelter. In this emer- 
gency the question was presented to the sound discrétion of the mas- 
ter of the Garden City as to what place of shelter he had best seek. 
He thought it best to go back to the shelter at the Portage Lake Ship 
Canal, and proceeded accordingly. If, in adopting this course, he 
was grossly imprudent, his ship is liable for ail the conséquences which 
happened and were reasonably to be expected from it, but not for such 
as were brought about solely by the fault of others. But if his choice 
was a mère error of judgment there was no liability, even though the 
mistake was demonstrated by the resuit. Undoubtedly, serions em- 
barrassment confronted the Garden City. The difficulty of getting 
into the canal would be met in turning in after that locality should 
be reached, where the wind would be abaft the beams of the ves- 
sels, and would hâve a strong tendency to drive them to leeward, and 
embarrass them in holding up to their proper course to make the en- 
trance. But the piers of the canal were 240 or 250 feet apart, and the 
western pier extended considerably further out than the eastern. The 
master might not unreasonably hâve thought he could make allowance 
for the tendency of his tow to drift to leeward before the wind when 
he should come to make the turn. He had the right to expect that the 
vessels in tow would, by proper handling of themselves, co-operate in 
making the entrance safely. The distance back was only about 15 
miles, and the main course would be made with the wind astern. On 
the other hand, the distance around Keweenaw Point was 70 miles, 
and probably more than that to any place where shelter would be 
found. The course along the shore would require a change to the 
northward of from one and a half to two points from the course back 
to the canal, and would hâve exposed the port side of his vessels 
nîore to the wind, which had already shifted somewhat to the north. 
He could not know to what point the wind might shift, or to what 
velocity it might increase, before he could round Keweenaw Point. 
The wind might drive him and his tow ashore before he could get so 
far. It was night, and there was no refuge short of the point. The 
point was low, and he would hâve to come about into the wind and 
make a considérable distance before finding shelter. We confess that 
we think it a harsh judgment to say that, in the face of thèse considéra- 
tions, there was gross imprudence in concluding to go back to the 
canal, rather than to take the other course. 

But the claimants called three experts, who had been masters of 
long expérience on the lakes, and to questions propounded to them, 
which substantially presented the emergency in which the Garden City 
was placed, they severally answered that good s'eamanship would re- 
quire an endeavor to get back into the canal, and not to attempt to 
go around Keweenaw Point. Thèse witnesses were disinterested. 
No experts were called by the libelants. For reasons which we do 
not understand, but which he no doubt thought sufficient, the learned 
district judge ignored the testimony of the masters to which we hâve 
referred. It would seem, if this testimony was honestly given — and 
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we see no reason for thinking it was not — it would press hard against 
a conclusion which can only be supported by proof of gross errer. 

For the appellee it is contended that the sequel demonstrates the lack 
of good seamanship in making choice of the shelter of the canal. In 
going in the barges failed to make the canal. As the J. C. King was 
approaching the entrance, she was heading on the end of the eastern 
pier, and, seeing little chance of getting into the canal, she put her 
wheel to starboard, and went along the east side of the pier, and finally 
stopped without much damage. The Wenona was drawn ofï to lee- 
ward by the pull of the King and the force of the wind so much that 
she could not keep up sufficiently to make the entrance, and, seeing 
this, she threw off her towline and dropped her anchor. She drifted 
to the leeward of the King and went on the beach as above stated. 
The évidence touching the incidents of this part of the return passage 
is conflicting. The appellees seem to take an uncertain stand in regard 
to the question whether they will insist that the accident to their vessel 
was due to bad management on the part of the Garden City in mak- 
ing the entrance, or was due to the mistaken choice of the master 
in coming to that harbor for refuge. To contend for the first position 
practically admits that by good seamanship on the part of the Garden 
City the Wenona might hâve been saved, and this would go far to re- 
lieve the charge of fault in making the choice. We think, however, 
we should understand the position of the appellees to be that the sequel 
is convincing évidence to show how impracticable it was to get into 
that shelter, and how gross the error of the master of the Garden City 
was in attempting it. 

The reason assigned by the libelants for the inability of the steamer 
to take the barges in is that the wind and sea bore so hard on the wind- 
ward side of the vessels after they rounded in that they could not be 
kept up or prevented from being cast on the eastern pier, or on the 
beach outside. Upon examination of the évidence bearing upon this 
subject, we are convinced that the failure to make the entrance was 
due not so much to the stress of weather or the lack of seamanship on 
the part of the Garden City as to the want of proper co-operation on 
the part of the barges. The most reliable of the évidence indicates 
that the wind was blowing from nearly westward at about 24 or 25 
miles an hour, and that when the steamer began to make the turn to 
go in the vessels were about a mile, or a little less, ofï the entrance, 
and somewhat to the westward of the range made by the lights stand- 
ing one at the outer end of the western pier, and the other farther 
in on the margin of the same pier — a range established for guiding 
navigation from the lake into the canal, and the reverse. At the 
time when the vessels had made the turn they were from half to three- 
quarters of a mile away from the entrance. On making the turn the 
barges drifted somewhat to the eastward, but not so far but that, if 
they had both been maneuvered properly, they should hâve corne up 
and followed the steamer in. The latter, on seeing the King sagging 
off, blew warning whistles to the tow to straighten up. The King 
did not take effective measures for doing this, and was embarrassed 
by the Wenona, which held up so far to starboard as to prevent the 
stern of the King from turning to leeward ; the effect of which must 
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have beén to compel the King to run off to leeward of her proper 
course. The ultimate effect o£ ail this was that the King drew the 
Wenona after her, and, when the King's fate became évident, the 
Wenona, being headed too far to the east, let go her line and cast ofF 
her anchor, but the wind and her own momentum carried her to the 
beach. 

We are aware that the master of the Wenona states that the tow 
was five miles off shore when they began to make the turn to go in, 
and there is some other évidence in the record to the same effect. If 
we believed this, while we should think it would deprive the resuit 
of any significance as tending to show that the chdice of shelter was 
itself a mistake, we should have thought the steamer ought to have 
been held guilty of a gross fault. But such a course of conduct îs im- 
probable, and the weight of the évidence tends to a différent conclu- 
sion ; and the court below found the fact to be against the libelants' 
contention. Supposing this to be a mistake on the part of the master 
of the Wenona, it considerably affects the accuracy of his judgment 
and the effect to be given to his account of subséquent events. We 
are convinced there could not have been the prolonged sagging off to 
leeward which he emphasises in his testimony, and the fact that the 
steamer sounded its warning whistles but once before she got to the 
pier loses much of its signifiance if the sagging off was shortly before 
the entrance was reached. Again, if the fact be as we find it, there 
is little or no ground for the contention that the steamer, on seeing its 
tow so much disordered as to endanger its progress, should have then 
turned for Keweenaw Point. 

Then as to the conduct of the barges, the master of the King, who 
seems to have been a disinterested witness, and in position to know 
and appreciate the facts as well as any one, gives a clear and intelligible 
account. His testimony shows, as we think, that he did not change 
his helm soon enough when they came to make the turn, and that in 
conséquence he got rather too far to leeward. But it aiso shows 
that when he put his helm over to bring his boat up, the Wenona 
kept hauling off to windward so that the King did not answer her 
helm, but ran off — "crippled" him, as he says — and that he called out 
to the Wenona that "if he didn't hold on he would eut his tow line." 
His story is corroborated by the mate and steward of the King, and 
seems to be in accord with the other facts about which there is no dis- 
pute. And upon the point we are now considering it is not difficult 
to find in the testimony of other witnesses statements which give color 
to the account of the master of the King; Several witnesses testify 
that when the vessels were making the entrance the Wenona was 
headed up to windward, and that the King was headed to leeward, 
running toward the eastern pier. The only reasonable explanation of 
this position of the King is that her stern was held up by the Wenona ; 
for the pull of the steamer was to windward, and, this being so, the 
tendency of the wind would have been to carry the stern of the King 
to leeward. The effect of this position of the King would also have a 
tendency to draw down the stern of the steamer, and reconcile some of 
the évidence to the effect that the steamer went in at an angle. And 
this position of the vessels must have been taken not long before the 
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steamer got in, for ail the évidence concurs to the effect that the King^ 
could net long hâve been running in that direction. The experts also 
testify that with proper handling of the vessels in tow the steamer 
might reasonably be expeçted, under conditions which we believe aç- 
corded with the facts, to get them safely in. We think the prépondér- 
ance of the évidence justifies the conclusion that the Garden City 
rounded in for making the entrance into the canal in a proper way, 
and that when she reached the range she held onto it going at f uli 
speed, as she ought to hâve donc, and that she gave the signal to her 
barges to straighten up as soon as their situation showed the necessity 
for it. Besides, the testimony from the King shows that her officers 
were fully alive to her difficulty. 

Little need be said in regard to the contention that the steamer, on 
realizing that she could not get her tow into the canal, should hâve 
then turned for Keweenaw Point. Assuming that she might hâve 
taken that course at one time, there was nothing to induce serions ap- 
préhension of disaster until it was imminent, and then the only chance 
was to go ahead. She failed by only a few feet, and we are satisfied 
she would not hâve failed but for the faults of the barges, for which 
she was not responsible. 

What we hâve said in regard to the conduct of the vessels after 
turning in to make the entrance has primary référence to the bearing 
which the resuit of the endeavor has upon the wisdom of the choice of 
the master in seeking the ship canal rather than going around Kewee- 
naw Point. But we hâve had in mind that the appeal brings up the 
whole case, and that we may possibly be mistaken in our jnference that 
the appellees plant their case entirely upon the allégation of fault on 
the part of the steamer in not taking the course around Keweenaw 
Point, and hâve therefore given the reasons for our opinion that, upon 
the whole record, there is no just foundation for imputing négligent 
seamanship to the steamer. We hâve no disposition to relax the ob- 
ligations of steamers and tugs who undertake the duties of towing 
other vessels, but it would be unjust to charge the steamer with a 
fault which rests on grounds not substantiated by the proof. Our 
opinion is that it is not shown that the Garden City did not discharge 
her duty with that reasonable degree of skill and prudence which the 
law required of her; that is to say, such a measure as is generally 
bestowed in the practice of good seamanship. 

This conclusion disposes also of the appeal of the libelants. 

The decree of the District Court is reversed, with direction to dis- 
miss the libel, with costs in the District Court and in this court. 
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THE TEANSFER NO. 14, 

THE TEASEE. 

(OIrcnIt Court of Appeals, Second Circuit December 8, 1903.) 

No. 42. 

1. COtl/ISION— TUG AND MEETING TOW— INATTENTION TO I/IGHTS AND SlGNAtS. 

A tug, -with a car float on eaeb side, passing up East river In the 
channel between New York and BlackwelFs Island, in the early momlng, 
held in fault for a collision with a barge coming-down in tow on a haw- 
ser, which occurred on the New York slde of the channel, on the ground 
that ehe was on the wrong side of the channel, and was négligent In 
faîling to give proper attention to the ligbts and signais of the approach- 
tng vessels, or to promptly and decisively change her course to starboard 
as soon as they were seen coming nearly head on. 

2. SAME— CONTEIBUTOEY FAULT. 

Under the rule that, where one vessel was primarily in fault for a 
collision, clear proof of contributory fault by the other is required, a tug 
which was passing down East river with the ebb tide at half speed, havlng 
a barge in tow on a hawser, held not in fault for a collision between her 
tow and a meeting tug ha vin g a car, float on eaeh side because she did 
not sooner stop and reverse, although the meeting tug failed to change 
her course or answer signais, where in ail other respects she was properly 
and carefuUy navigated, and it appeared that, In the state of the tide, 
there was danger of her propeller being fouled by the hawser if she 
etopped, and also that the barge would be less manageable. 

3. Samb— Barge in Tow. 

A barge in tow held not in fault for a sheer which brought her In col- 
lision with the tow of a meeting tug, where she kept her course untll 
after collision between the two tugs, and after her own tug had stopped, 
leaving her exposed to the effiect of the tide. 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a final decree of the Dis- 
trict Court, Southern District of New York, condemning each of the 
tugs Teaser and Transfer No. 14 to pay one-half of libelant's damages 
resulting from a collision between its barge David Wallace in tow of 
the Teaser and a car float in tow of the Transfer No. 14 on March 
25, 1901. 

For opinion below, see 118 Fed. 81. 

Chas. C. Burlingham, for the Teaser. 
William Greenough, for the Transfer No. 14. 
Le Roy S. Gove, for appellees. 

Before LACOMBE, TOWNSEND, and HAZEL, Circuit Judges. 

PER CURIAM. As found by the district judge: 

"The barge was in tow, on a hawser of about 45 or 50 fathoms in length, 
of the steam tug Teaser, and bound from Newport, E. I., to Hoboken, 
N. J., through the channel between Blackwell's Island and New York. The 
Transfer No. 14, with a float on each side, was proceeding through the channel 
from Jersey City to Harlem. The collision happened about 5 o'clock In the 
moming. It was before dawn, while the vessel's lights were bumlng, and 
the navigation governed thereby. The tide was ebb, and the weather clear. 
• * • There is no material conflict in the testimony as to the tugs havlng 
been substantially in a head and head position to each other for some time 
127 F.— 20 
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as they approached, and it was the duty of each to port lier helm and pass 
the other on the port side. ïhe distance between BlackweU's Island and the 
New York shore varies from 750 to 900 feet, and, allowing a reasonable mar- 
gin for navigation av^ay from the shore, there is an average navigable chan- 
nel in the vidnity of tiie collision, somewhere In the nejghborhood of Sixty- 
First Street, of about 600 feet. Of this space. No. 14, with her floats, occupied 
about 100 feet. The Teaser was about 25 feet wide, and the barge about 36 
feet wide." 

We agrée with the district judge in the proposition that "the ascer- 
tainment of the part of the channel in which the collision took place is 
determinative of the question whether the tugs performed their re- 
spective duties to keep to the right," and in the finding that it took 
place on the New York side of the channel, and near the shore. We 
therefore concur in the conclusion that "No. 14 was navigating so 
near the New York shore that, considering the space she and her tow 
were occupying in the channel, a collision was imminent unless she 
changed her course promptly, and decidedly to the starboard when the 
Teaser and tow were some distance away. This she did not do, 
* * * and was primarily in fault for the collision." 

The port corner of the port float of No. 14 came in contact with 
the lower guard on the port bow of the Teaser — a glancing blow, do- 
ing little damage — and thereafter the starboard stem of the barge 
collided with the starboard corner of the starboard float of No. 14. 
From this statement it is obvious that the barge sheered a considérable 
distance to the eastward, and it was contended on behalf of Nô. 14 
that the collision was due to such sheer. Just how the sheer came 
about is not quite plain, but we are of the opinion that those in charge 
of the barge were attentive to their steering and properly managed her 
helm down to the very moment of collision between the tugs, and 
that her erratic movements were produced either by that collision, or 
by some sudden movements of the Teaser in endeavoring to avoid it. 
The failure of No. 14 to port promptly and decidedly made it neces- 
sary for the Teaser to change direction more quickly than she other- 
wise would, and at least to stop her engine ; thus slackening the 
towing hawser, and rendering the barge less controllable in the ebb 
tide. We concur therefore with the district judge in holding libelant's 
barge free from fatdt. 

The Teaser was held to hâve fulfilled her duty in portihg, in going 
to the right of the channel, and as to her lights and signais. The 
testimony of her witnesses as to her navigation was credited by the 
district judge who heard them, and we see no reason why it should be 
discredited. She saw No. 14 and her floats when nearly a mile away. 
She repeatedly blew single whistles, interspersed with alarm whistles 
when they were not responded to either by whistle or by change of 
course. She ported promptly, then straightened out, then ported 
again, and straightened finally when quite as close to the New York 
shore as it was safe to go. She was condemned for not stopping and 
backing sooner. In The City of Àugusta and The Chicago, 125 Fed. 
712, we held that, where the primary fault was attributable to one 
vessel, clear proof of contributing négligence by the other vessel 
should be presented, before the latter could be held to bear an equal 
share of the conséquent damage. The Teaser was going at half 
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speed, which, plus the tide, made her progress over the ground about 
six miles an hour, and she did not stop and back till she was in the 
immédiate vicinity of No. 14 — se close to her, indeed, that, had she 
been imincumbered, her failure to stop and back sooner might fairly 
he held to be a fault. Her excuse for holding on was that she ex- 
pected until the last moment that No, 14 would swing to starboard, in 
accordance with her plain duty, and that any stoppage or even slack- 
ening of speed by the Teaser would be likely to foui her propeller 
with the towing hawser, and would bring her tow, incapable of check- 
ing speed down on the ebb tide, into the upgoing flotilla. It turned 
out that, when she finally did stop and back, the hawser did not foui 
her propeller; but, in our opinion, such fouling was a contingency 
fairly to be expected, and the action of her navigators in deciding to 
avoid that risk was an error in judgment under conditions of uncer- 
tainty which had been produced by the faulty navigation of No. 14. 
Moreover, we are by no means satisfîed that this collision would hâve 
been avoided had she stopped and backed sooner. It is quite prob- 
able that by so doing the Teaser would herself hâve escaped collision 
with the flotilla. It was not that collision which caused the damage; 
but, under existing conditions, it seeras to us that an earlier stoppage 
would hâve resulted only in bringing the barge down upon the port 
instead of the starboard car float. We conclude that No. 14 was sole- 
ly in fault for the collision. 

The decree is reversed, with costs of this appeal to the Teaser 
against the No. 14, and cause is remanded to the District Court, with 
instructions to decree in favor of libelant against No. 14, with interest 
and costs. 



DTTNWORTH y. GBAND TEUNK WESTEEN ET. CO. 
(Circuit Court of Appeals, Seventh Circuit October 24, 1903.) 

No. 959. 

1, CONTRIBUTORT NEGLIGENCE— TrIAI/— DIRECTION OF VERDICT. 

Where, In an action for death resulting from defendant's alleged négli- 
gence, It followed as a necessary conclusion and as a matter of law, from 
the facts dlsclosed, that deceased was guilty of contributory négligence, 
and that there could be no recovery under any proper vlew of the facts, 
it was the duty of the trial court to direct a verdict for the défendant. 

2, Same— Railroads— CROSâisGs— IKJ0EIES TO Pedestrians. 

Where a street car conductor left bis car at a railroad crossing, and 
went on the track to see if it was clear, and on seeing a train approach- 
Ing on one of the tracka stepped back onto another, and stood there 
waiting for the train to pass, when he was struck and kllled by a train 
approaching from the rear on such track, which he could hâve seen if he 
had looked, and there was unobstructed space of 10 feet between the 
crossing gâtes and the first track in which he could hâve stood in safety, 
he was guilty of contributory négligence as a matter of law. 
8. Same— Négligence of Défendant— STATgTOEï Régulations— Noncompli- 

ANCE. 

Where deceased, who was kllled while standing on a railroad crossing, 
was guilty of contributory négligence as a matter of law, the fact that 
défendant was at fault for noncompliance with statutory régulations did 
not preclude it from relying on the défense of plaintifC's contributory 
négligence. 
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4 Same— Pkoximatb Cause. 

Where, in an action for death of plalntlff's Intestate at a rallroad cross- 
tng, it did not appear that decedent's présence on the track was ob- 
served by the locomotive engineer, or that after seelng him, and after 
knowledge that he was unobservant of his danger, there was time to 
avoid the catastrophe, défendant was not liable, notwithstanding plain- 
tifC's contributory négligence, on the ground that by the exercise of ordi- 
nary care défendant might hâve avoided the conséquences of decedent's 
négligence. 

Grosscup, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the North- 
ern District of Illinois. 

This action is brought by the plaintifC to recover damages sustained by 
reason of the death of her intestate, caused, as alleged, by the wrongful acts 
of the défendant at a street crossing of its railway. The négligence charged 
was that the bell of a locomotive engine approachlng and crossing South 
Halsted street was not rung or its whlstle sounded, that no headlight was 
exhibited, and that the gâtes were not lowered. There was a plea of the 
gênerai issue. At the trial, upon the conclusion of the évidence for the plain- 
tiff, the court directed the jury to render a verdict for the défendant, for 
whlch supposed error the cause is brought hère for review. 

The two tracks of the défendant' s railway running east and west intersect 
Halsted street, in the city of Chicago, at right angles, and for a long dis- 
tance the tracks are straight. The north track is used by west-bound trains; 
the south track by east-bound trains. Ten feet south of the south rail of the 
south track are gâtes, and from eight to ten feet south of the gâtes, and on 
the west side of the street, is a small station. From this station the view 
to the west along the tracks is unobstructed, the space between the south 
rail and the gâtes and the station belng unoccupied. At the west line of the 
street there is a switch track which curves to the south, and then to the west, 
running for some distance parallel to the south track, about on a line with 
the station house. The street car line of the Chicago City Railway Company 
located upon Halsted street crosses thèse railway tracks. The deceased 
was a conductor in the service of that company. The car upon which he 
served was on a trip north, and had come to a stop south of the railway 
gâtes, to allow the conductor to go forward, according to his customary duty, 
to ascertain if the way was clear and to signal the car when the way should 
be clear. The évidence is contradlctory whether the gâtes were lowered be- 
fore Dunworth went upon the crossing. As he passed the gâtes a west-bound 
freight train was approaching Halsted street from the east upon the north 
track, and was some 300 feet away. Dunworth went to the north track, 
and, in the language of a witness for the plaintiffl, "when the conductor saw 
the gâtes coming down and the train approaching he came back to the south 
track and stood on the track." He took a position between the rails of the 
south track, where he remained for from two to four minutes, looking north- 
east and north, watching the freight train as it approached and was pass- 
ing. At this time an engine coming from the west approached on the south 
track at a speed of eight miles an hour, backing up, its bell not being rung 
or its whlstle sounded, and without a headlight on the tender of the engine, 
and struck and killed Dunworth. This was before the freight train had 
passed. The time was December 4, 1901, at about 7 o'clock in the evening. 
The night was dark, but the ground was covered wlth snow to a depth of 
two inches, making "it look quite light." The locality was also lighted by 
an electric arc light suspended over the center of Halsted street. 

James Hamilton Lewis, for plaintifï in error. 
Kenesaw M. Landis, for défendant in error. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

JENKINS, Circuit Judge (after stating the facts as above). If the 
facts, or the inferences to be drawn from theni, with respect to con- 



DUNWOKTH V, GBAND TE0NK WESTERN RT, CO. 309 

tributory négligence, be doubtful, the case is one for the jury. But if 
from the facts disclosed the conclusion follows as a matter of law that 
there can be no recovery in any proper view of the facts, it is the duty 
of the trial court to direct a verdict. Schofield v. Railway Company, 
114 U. S. 615, 5 Sup. Ct. 1125, 29 L. Ed. 224; Railway Company v. 
Converse, 139 U. S. 469, 11 Sup. Ct. 56g, 35 L. Ed. 213; Railway 
Company v. Ives, 144 U. S. 408, 417, 12 Sup. Ct. 679, 36 L. Ed. 485 ; 
Gardner v. Michigan Central Railroad Company, 150 U. S. 349, 361, 
14 Sup. Ct. 140, 37 L. Ed. 1 107 ; Warner v. Baltimore & Ohio Rail- 
way Company, 168 U. S. 339, 348, 18 Sup. Ct. 68, 42 L. Ed. 491 ; 
District of Columbia v. Moulton, 182 U. S. 576, 579, 21 Sup. Ct. 840, 
45 L. Ed. 1237. 

The facts in the case at bar are without contention, and were dis- 
closed by the évidence of the plaintifï. It was the duty of the de- 
ceased to go upon the crossing to see if a train was approaching 
from either direction, and to signal the motorman if and when the 
way was clear for the crossing of the street car. But the perform- 
ance of this duty did not absolve him from. the duty of cai'e with 
respect to his own safety. He was there to look for danger. That 
was his duty, not only with respect to the service in which he was 
engaged, but with respect to himself in the performance of that 
duty. Thèse duties were concurrent. After the gâtes were loweredf 
th Street car could not cross until after the passage of the freight 
train. The deceased had then no duty to perform with respect to the 
Street car until the train had passed and the gâtes had been raised. 
Until that should occur, duty to himself, if not to the railway Com- 
pany, required that he should stand in a place of safety. Therê 
were ten feet in width of unobstructed space between the south rail 
of the south track and the gâtes, where he could hâve stood in abso- 
lute safety and in full view of the situation. Instead, he took his 
position between the rails of the south track with his back or side to 
the west, from which direction algne danger upon that track was to 
be apprehended, and, without looking to the west, watched the coming 
and passing of the west bound train upon the north track. This 
is abundantly proven by the concurrent testimony for the plaintifï. 
Those speaking to the question, and whO' were watching him as he 
stood there, saw him look but in the one direction. Such conduct 
can be characterized only as reckless. Without necessity he delib- 
erately placed himself in a situation of known danger. In the open 
space he would hâve been immune from danger, and with equal fa- 
cilities for seeing in both directions. He had no right to stand upon 
the track. Taking the risk, the conséquences shoufd not be imposed 
upon another. Railroad Company v. Houston, 95 U. S. 697, 24 L. 
Ed. 542 ; Schofield v. Railway Compaïay, 114 U. S. 615, 5 Sup. Ct. 1125, 
29 L. Ed. 224; Northern Pacific Railroad Company v. Freeman, 174 
U. S. 379, 19 Sup. Ct. 763, 43 L. Ed. 1014. 

It is urged that, because the défendant was in fault for noncom- 
pliance with statutory régulations, contributory négligence of the 
party injured is unavailing as a défense, and this is said to be stated 
with absoluteness in Deserant v. Cerillos Coal Railroad Company, 178 
U. S. 409, 20 Sup. Ct. 967, 44 L. Ed. 1 127. It was there ruled that the 
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master's liability to furnish a safe working place for his servant is net 
absolved by the concurrent négligence of a fellow servant. The 
charge of the trial court there under considération contained the 
clause (paragraph 13, p. 417, 178 U. S., page 971, 20 Sup. Ct., 44 L. 
Ed. 1127) that if the servant knevi^ of the failure of his employer to 
perform his statutory duty, and still remained in service in the danger- 
ous place, he assumed the risk. This charge was not even excepted 
to or suggested as erroneous. The case gives no color to the con- 
tention of counsel. The contrary principle is sustained by the Su- 
prême Court in the cases above referred to. In Railroad Company 
V. Houston, supra, the court, referring to failure to sound the whistle 
or ring the bell, says that such failure did not relieve from the necessity 
of taking ordinary précaution for safety ; that négligence in thèse par- 
ticulars is no excuse for want of ordinary care. The law furnishes no 
support for the contention of counsel. 

It is also said that the contributory négligence of the deceased 
should not prevent a recovery if the locomotive engineer, in the ex- 
ercise of ordinary care, might hâve avoided the conséquence of the 
deceased's négligence ; and this under the modification of the rule 
as held by the Suprême Court in Inland & Seaboard Coasting Com- 
pany V. Toison, 139 U. S. 551, II Sup. Ct. 653, 35 L. Ed. 270; Rail- 
way Company v. Ives, 144 U. S. 408, 12 Sup. Ct. 679, 36 L. Ed. 485. 
There are no facts disclosed in this record caUing for the applica- 
tion of the modification of the rule. It does not appear that the 
présence of the deceased upon the track was observed by the loco- 
motive engineer, or that after seeing him, and after knowledge that 
he was unobservant of his danger, there was time to avoid the catas- 
trophe. To bring the case within the modification of the rule it is 
incumbent upon the plaintifï to make a showing calling for its ap- 
plication. 

GROSSCUP, Circuit Judge (dissenting). I cannot consent, that 
as a matter of law, Dunworth was, under the circumstances stated, 
guilty of contributory négligence. 

Dunworth left his car and walked alone to the tracks. There 
was no proof that in stepping upon the tracks, he did not look both 
west and east. The presumption of law, he being dead, is that he 
did; for the law présumes diligence on his part, both for the pro- 
tection of himself and of the passengers in his care. Once on the 
south tracks, he stood with his face north. There is no proof that in 
such posture he did not look, at intervais, both east and west ; and 
the presumption, again in favor of diligence, is that he did. From 
the mère fact that he was struck by the engine, the presumption is 
not overcome — no witness having seen the engine until it was within 
seventy-five feet of Dunworth — for, though the track was straight, 
and Dunvi'orth was standing between the rails, the engine could not, 
under the circumstances I shall now state, hâve been either seen or 
heard until it came within two or three hundred feet of him, or, at 
the rate traveled, within one half minute of the time he was struck. 

The night was dark. True, snow lay on the ground, and there was 
an arc light nearly overhead; but to one standing on the tracks, a 
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dark engine coming down a dark track is not visualized by out- 
lying snow, or by an arc light overhead. Tbere is no warrant, 
therefore, for holding that he could hâve seen had he looked, at least 
longer ahead than thirty seconds. About this there is no doubt, for 
the speed of the train was from eight to ten miles an hour, at which 
rate three hundred feet would be traveled in about one-half min- 
ute; and the noise of the passing freight train doubtless so smoth- 
ered the noise of the coming engine as to make warning through the 
ears improbable. The real question then is this : Wâs his standing 
on the track, and his failure while there, to look westward oftener 
than each thirty seconds, contributory négligence, as a matter of 
law? Suppose he had gone only to the edge of the track, and, ob- 
serving the précaution for his own safety required by the majority 
opinion, had looked west ; seeing nothing, he would, of course, hâve 
beckoned his car to cross ; suppose that, still looking, nothing was 
seen until the car reached the track, when the lightless engine loomed 
out of the dark, thirty seconds away, and the car was overtaken be- 
fore it could clear the tracks — Would the doctrine of contributory 
négligence, under such circumstances, avail the railway company 
against either the passengers or the injured conductor? But why 
should it be contributory négligence in one case and not in the other? 
Why should the conductor be held to greater care for his own safety 
than for the safety of his passengers ? The truth is that the ma- 
jority opinion, while adhering to the académie injunction that men 
near railway tracks must look and listen, loses sight of the fact that 
the common run of men, discharging the duty under which he acted, 
would hâve done just as he did. In my judgment the rule invoked 
is not applicable to the case we are deciding. 
The judgment is afîirraed. 



NATIONAL STEEL CO. v. LOWE. 

(Circuit Court of Appeals, Sixth Circuit. January 5, 1904.) 

Ko. 1,212. 

1. Mastbr and Servant— Injuries to Servant— Depeotivb AfpI/IANCes. 

Plaintifif, a stove tender in défendant steelworks, waa burned by molten 
iron from a blast furnace, caused by a water block belng forced from 
the wall of tbe furnace. The block liad become détective on ttie even- 
ing of the previous day, and the superintendent ordered préparations 
niade to remove it That evening tbe packing was removed to a depth 
of 9 or 10 inches, and between 7 and 8 o'ciock the next mornlng the 
superintendent, though It had been hia Intention to remove the bipck 
when the blast was offi the furnace during the 9 o'ciock cast, on his be- 
lng notifted that the water was not runnlng freely tbrough the différent 
blocks, by reason of the strainer belng clogged, directed that tbe block 
should not be removed untU 12 o'ciock, and that the water strainer be 
repaired at the same time. Before noon, and while the blast was still 
on the furnace, and as certain workmen were preparing to pull out the 
block, the Inside of which had become melted ofC by reason of the def ect 
In the water apparatus, tbe block was suddenly forced from the wali 
by the pressure In the furnace, and plaintiffi was bumed by the flame 
and moittn material issuing from the aperture. Hél4 that, whether treated 
as a place at which to work or an appliance with which to work, It wàs' 
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the positive duty of the company to keep the furnace reasonably safe for 
Its employés at work about It. For any neglect to do this, the company 
was responslble, as the duty could not be delegated. 

2. Saue — Fellow Servants. 

Whether the neglect was that of the superintendent or foreman, or a 
workman, In nelther case was the person guilty of negligeuce a fellow serv- 
ant of the plaintiff, so as to relieve the company of responsibility. 

3. Same— AssuMPTioN or Bisks. 

The removal of the water block under the clrcumstances deseribed was 
not one of the risks which plaintifE assumed upon entering the employment 
of the company. 

In Error to the Circuit Court of the United States for the Southern 
District of Ohio. 

James C. Tallman, for plaintifï in error. 

C. L. Weems, Chas. J. Lynch, and Fred Spriggs, for défendant in 
error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. Chester A. Lowe, the défendant in er- 
ror, was employed by the National Steel Company, plaintifï in error, at 
Furnace No. 2, of its plant, in Bellaire, Ohio, and while so employed, on 
January 24, 1901, was badly burned, as he claimed, through the nég- 
ligence of the company, by the sudden forcing from the walls of the 
furnace of a "water block." The original action was brought in the 
local State court, and removed by the company to the Circuit Court 
of the United States for the Southern District of Ohio. The trial 
court refusing to direct a verdict for the défendant, the case was sub- 
mitted to the jury, and a verdict and judgment rendered for $10,000. 
The case is hère on error. 

Furnace No. 2 was a hot blast furnace, used to manufacture pig 
iron from iron ore. The raw material was dumped into the top of 
the furnace, and the molten product drawn ofE at the bottom. To 
melt the raw material, a high degree of heat was required, and, to pro- 
duce and maintain it, air heated in hot blast stoves was pumped into 
the furnace by powerful blowing engines through tuyères. This pro- 
cess produced intense heat within the furnace, and a strong pressure 
upon its walls. To keep the walls cool, some 200 copper water 
blocks were inserted in the walls in the lower part of the furnace, 
and formed a part thereof. Water was conducted into thèse water 
blocks through pipes from a tank which was kept full of water 
pumped from the Ohio river. At the bottom of the tank, there was 
a perforated cylinder, which acted as a strainer, and around it a steel 
brush worked up and down to keep it free from mud and débris. 
To keep the blocks cool, the water had to be kept in constant circu- 
lation, and for this purpose had to be kept clear of any substance 
which would clog the smaller pipes through which it entered the 
blocks. A water tender looked after the circulation of the water, 
and a plumber was provided to make necessary repairs. A stoppage 
of the water while the blast was on would soon resuit in the melting 
of the inside ends of the blocks, and a, conséquent weakening of the 
walls. 
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The process of drawing ofï the melted îron at the bottom of the 
furnace through the tapping hole was called a "cast," and a cast was 
made every three hours. After casting, the blast was shut off until 
the tapping hole could be closed, when it was put on again. In the 
opération of the furnace, it was of great importance to keep the blast 
on as steadily as possible. The shutting off of the blast for any con- 
sidérable time was Hable to chill the furnace and cause serious trouble 
and expense. For this reason, it was usual to remove a leaking 
water block directly after a cast, and while the blast was shut off; 
and, in order to save time, the packing about the block to a safe 
depth was dug away in advance, so that the block might be promptly 
pulled out when the blast was shut off. 

Aside from the superintendent, who had complète charge, the men 
working at the furnace were called the "furnacemen," and consisted 
of a turn foreman, who represented the superintendent in his ab- 
sence, the stove tender, first and second helper, cinder snapper, scrap- 
per, water tender, and plumber. They were divided into two gangs, 
the day turn being in charge of the superintendent; and the night, 
of the turn foreman. No one except the superintendent had authority 
to remove a water block. The work of removing a block was usually 
done by some of thèse men under the direction and supervision of 
the superintendent, or, in his absence the turn foreman. 

The plaintiff below charged in his amended pétition that, while the 
furnace was still in blast, the défendant below negligently and care- 
lessly caused the brick, mortar, and fîre clay to be dug away from 
immediately around one of the water blocks, so as dangerously to 
weaken the same, and, while it was in this weakened condition, care- 
lessly and negligently permitted and caused the water pipes feeding 
the water block with water to become so out of repair and discon- 
nected as not to feed the water block properly with water, and neg- 
ligently and carelessly continued to operate the furnace, and to force 
air by means of the engines through the furnace, while the water 
block was in the condition mentioned, and by such négligence caused 
the water block to be violently forced from the wall of the furnace, 
whereby the molten métal and flame in the furnace were forced out 
of the opening thus negligently made, and against the body of the 
plaintiff, burning him, etc. 

The answer of the company denied ail négligence, alleged that the 
furnace was being operated in the customary and usual way when the 
water block was forced from the wall, and averred that the plaintiff was 
injured because he was not at his post of duty. It may be remarked 
that this défense — that the plaintiff below was not at his post of 
duty when hurt — ^was abandoned on the trial, the testimony showing 
conclusively that he was in the discharge of his duties when injured. 

Upon the trial, testimony was introduced tending to establish the 
following facts : Harry Thomas was the superintendent of the fur- 
nace, in full charge of its opérations, with authority to employ and 
discharge men, and order and supervise repairs. Next to him was 
the turn boss or foreman. The superintendent was the only one 
who had power to order the removal of a water block. Between 
4 and 5 o'clock on the evening of January 23, 1901, it was discovered 
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that one of the blocks was leaking, and Thomas gave orders that 
préparations be made to remove it. About 6 o'clock, the turn boss, 
Dunn, then in charge of the night turn, gave directions to dig around 
the water block and get ready to take it out. Accordingly the pack- 
ing about the block was removed to the depth of 9 or 10 inches. 
This work was completed between 10 and II o'clock that night. The 
cast was made at 12 o'clock, another at 3 a. m., another at 6 a. m.; 
and between 7 and 8 o'clock the superintendent, who had been off 
during the night turn, returned to the furnace. It had been the in- 
tention to remove the block on the 9 o'clock cast, the morning of 
January 24th, but Chissholm, the plumber, notified Thomas, when he 
reached the furnace, that it had developed at différent water blocks 
that the water was not running as freely as it should, owing to the 
fact that the steel brush had become disconnected, and the strainer 
was more or less clogged. In view of this, Thomas directed that the 
removal of the water block should be postponed until the 12 o'clock 
cast, so that an additional plumber might be ready to repair the steel 
brush at the same time the leaking water block was removed. The 
postponement was to save time — to enable both things to be done 
while the blast was off. At noon ail was ready to remove the water 
block and repair the steel brush. But while the blast was still on, 
and certain workmen were preparing to apply the pressure to pull 
the block, it was suddenly forced out of the wall by the pressure in- 
side. Through the hole thus made, molten iron, cinder, and flame 
were discharged, killing one of the workmen, and badly burning the 
plaintiff, Lowe. While Lowe was a stove tender, and usually em- 
ployed at the hot blast stoves, it appears that he was frequently used 
by the superintendent to "catch the test"; that is, to catch at the tap- 
ping hole a small amount of the cast to be used for testing purposes. 
He had done this, and was standing near the superintendent. The 
workmen were getting ready to pull the block, and the blast was 
still on. The attention of the superintendent was called to the fact 
that the block was hot; that blazing gas was issuing from around it. 
So he directed Lowe to go to the cord used to shut off the blast, 
and be ready to pull it when he gave the signal. Lowe had taken a 
couple of steps towards the cord when the block gave way. An ex- 
amination of the block showed that its inside end had been nielted 
oft'. There was testimony tending to show that the stoppage of the 
water caused the melting of the block, and softening of the packing 
left about it, and that the block was forced from the wall because the 
blast was left on while it was in this weakened condition. 

While there are a number of assignments of error, based upon 
the déniai of the motion to direct a verdict for the défendant, tlie re- 
fusai to give certain charges requested, and the charge as given, 
there is really but one c|uestion, namely, whether the court was war- 
ranted in submitting to the jury the question whether the négligence 
which caused the injury was that of the master, in failing to provide 
and maintain a reasonably safe place in which to work, and reason- 
ably safe appHances with which to work, or whether it was that of 
a fellow servant in the use of appliances provided by the master for 
doing the ordinary work of the employment. 
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The court, after stating the daims of the défendant, and definîng' 
the rttles of law both with respect to the duty of the master to the 
servant, and his exemption from liability for an injury to one servant 
through the négligence of a fellow servant, gave the following in- 
struction : 

"If the jury be of the opinion tbat tlie défendant was négligent in not re- 
morîng the obstructions that prevented proper water supply, and If they flnd 
that the défendant was gullty of négligence in continuing the opération of the 
furnace after the pacbing about the block had been removed, yet, if thèse acte 
of négligence failed to cause the block to be driven ont with force, suddenly, 
turning this molten mass upon the men employed around about it — if those 
acts of négligence did not cause that resuit, but if it was due to soine other 
cause— then the plaintlif will not be entltled to recover, because he must not 
only show the acts of négligence whieh he has claimed, but he must show 
that they caused the injury of which he complains. Kow, the défendant says 
that this bloclj was driven from Its place by an explosion within the block, 
caused by cold water being suddenly turned in when it was in a superheated 
condition, causing the steam and the gases to explode and drive it out. Now, 
if tbat be true — if it was driven out by an explosion from within the block— 
then the plaintlfC's case fails, because there is no évidence bere to show tbat 
that condition arose through any négligence on the part of the défendant, 
because it was a necessary condition to the explosion, as claimed by the de- 
fendant, that cold water should bave been poured into it when it was in that 
superheated condition. If it was poured into, as claimed, I do not thiiik there 
is any évidence hère tending to charge the défendant with fault because of 
it; but, if the évidence fails to support the defendant's view of the case, 
then the Jury must détermine whether the block was forced out by the 
pressure from within, because of the weakened condition In which it was 
ïeft by the reraoval of the packing, and because of the condition which was 
created there by the failure of the water supply. It is sald that the packing 
tbat was left there was softened by the heating of the block, due to the 
failure of the water supply, and that tbat, and this weakened condition by 
the removal of the eight or ten inches of packing, brougbt it into a condition 
where the force within — and the strength of tbat force has been put before 
you— removed the block; ejected it from the wall a short distance upon the 
platform, I believe; and if you flnd that the block was forced from the wall 
by the pressure from within, owiug to the weakened condition brought about 
by the removal of the packing, and the failure of the water supply, bringing 
it into a heated condition, that tended, as it is claimed, to soften the re- 
mainder of the packing there, then you will be warranted and required to 
find in favor of the plaintiffi; that Is — I présume the jury follow me, but, 
out of an abundance of caution, perhaps I ought to say that if the failure 
of the water supply was an act of négligence, as I hâve already deflned négli- 
gence to you, and if leavlng the block in the unpacked condition during the 
length of time that elapsed, up to the time of the cast at 12 o'clock the next 
day — if those were acts of négligence upon the part of the défendant, and If 
they caused this forcing of this block from the wall, then the plaintifï's case 
is made out, and you should return a verdict in his favor, and allow him 
such damages as, in your judgment, may be sufQcient to compensate him for 
the injuries sustained." 

We think the questions raised in the case were fairly and properly 
submitted to the jury. 

The rule that a servant assumes the ordinary risks of the employ- 
ment, and that the master is not Hable for an injury to one servant 
resulting f rorn the négligence of a fellow servant, has its limitations ; 
and one is that a servant does not assume the risks resulting from a 
breach of the duty of the master to his servants. The master owes 
the servant the duty of providing a reasonably safe place in which to 
Work, and reasonably safe appliances with which to work, This is a 
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direct and absolute obligation. The master cannot escape ît by tn- 
trusting its performance to an agent or servant. Such agent or serv- 
ant, although w^orking side by side with a servant injured through his 
négligence, is not regarded as a fellow servant, but as a représentative 
of the master, for whose acts the master is responsible. Ail the 
cases recognize this qualification or limitation of the gênerai rule. 
Thus, in B. & O. R. Co. v. Baugh, 149 U. S. 368, 13 Sup. Ct. 914, 37 
L. Ed. 772, relied on by the plaintifï in error, in which it was held 
that an engineer, through whose négligence a fireman was injured, 
was a fellow servant, and the company not responsible, Mr. Justice 
Brewer, speaking for the court, said (page 386, 149 U. S., page 921, 
13 Sup. et., 37 L. Ed. 772): 

"It is the master who is to provide the place and tools and machinery, and, 
when he employs one to enter Into his service, he impliedly says to him that 
there is no other danger in the place, the tools, and the machinery, than such 
as Is obvions and necessary. « • • The employé has the right to look to 
the master for the discharge of that duty, and if the master, instead of dis- 
charging it himself, sees fit to hâve it attended to by others, that does not 
change the measure of the obligation to the employé, or the latter's rlgbt to 
Inslst that reasonable précaution shall be taken to secure safety in thèse re- 
spects." 

In Central R. Co. v. Keegan, 160 U. S. 259, 16 Sup. Ct. 269, 40 L. 
Ed. 418, the court, speaking by Mr. Justice White, said respecting the 
holding in the Baugh Case (page 264, 160 U. S., page 270, 16 Sup. Ct., 
40 L. Ed. 418) : 

"It was laid down that the rightful test to détermine whether the négli- 
gence complalned of was the ordinary risk of the employment was whether 
the négligent act constituted a breach of positive duty owing by the master, 
such as that of taking fair and reasonable précautions to surround his em- 
ployé with fit and careful co-workers, and furnishlng to such employé a rea- 
sonably safe place to work, and reasonably safe tools and machinery witli 
whleh to do the work; thus making the question of liabllity of the employer 
for the injury to his employé turn rather on the character of the alleged 
négligent act than on the relations of the employés to each other." 

In the récent case of Smith v. Erie R. Co., 67 N. J. Law, 636, 52 
Atl. 634, 59 L. R. A. 302, in which the company was held responsible 
for an injury to a brakeman resulting from the derailment of a car 
caused by the track being out of repair, the New Jersey authorities 
are examined, and the rule in that state declared to be the same as that 
laid down by the Suprême Court of the United States ; the test being 
(page 646, 67 N. J. Law, page 637, 52 Atl., 59 L. R. A. 302)— 
"Whether the négligent servant was In the performance of work which the 
law imposes as a positive duty upon the master, by way of préparation for 
the gênerai employment, or whether, on the other hand, such négligent serv- 
ant was at the time in the performance of some duty Incidental to the gên- 
erai employment itself. In the former case the master is liable; In the latter 
case, not. It is the master's duty to exercise reasonable care In furnishlng 
those thlngs which go to make up the plant and appllances, so as to bave 
them at the outset reasonably safe for the work of the servants who are en- 
gaged in the gênerai employment, and, further, to exercise reasonable care, 
by means of inspections, and repairs when needed, to keep the plant and ap- 
pliances reasonably safe." 

Akin to the New Jersey case are the cases of Calvo v. Charlotte, etc., 
R. Co., 23 S. C. 526, 55 Am. Rep. 28, a South Carolina case, and 
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Moon's Adm'r v. Richmond, etc., R. Co., 8 Va. Law J. 540, a Virginia 
case, cited by Judge (now Mr. Justice) Brewer in Howard v. Denver R_y. 
Co. (C. C.) 26 Fed. 837, in one of which a locomotive engineer, and in 
the other a brakeman, was injured by the négligence of sectionmenen- 
gaged in repairing the track. In each it was held that the section- 
men, being engaged in the discharge of the duty of the master to pro- 
vide a safe and suitable place for the employés to work in and on, could 
not be regarded as fellow servants, within the rule exempting the 
master frora liability for their négligence. 

And so is tlie case of Davis v. Central Vermont R. Co., 55 Vt. 84, 
45 Am. Rep. 590, in which the company was held responsible for the 
négligence of its bridge builder in constructing, and its roadmaster in 
repairing, a culvert, which washed ont, derailing a train and kiiling a 
fireman. The court said: 

"The bridge builder and roadmaster, whlle Inspecting and caring for the 
defectlyely constructed culvert, were perforrning a duty which, as between 
the Intestate and défendant, It was the duty of the défendant to perform. 
Their négligence therein was the négligence of the défendant" 

It was the duty of the défendant below to provide its employés about 
this furnace a reasonably safe place in which to work, and to keep it 
so, and reasonably safe appliances with which to work, and to keep 
them so. If the plaintif! below, while engaged in the discharge of 
his duty, and without fault on his part, had been injured through the 
falling of a part of the roof of the casting house, caused by a defect to 
which the superintendent's attention had been called, but which he 
neglected to repair, it would hardly be contended that the company 
would not be responsible ; and this would be true although there were 
workmen at the furnace, whose duty it was to make repairs when di- 
rected by the superintendent. And so, if one of the hot blast stoves 
had become defective, and the superintendent neglected to repair it, 
although his attention was called to it, and the company continued 
to operate it, and as a resuit there was an accident, and Lowe was hurt 
while in the discharge of his duty and without fault upon his part, un- 
doubtedly the company would be liable. 

There is no essential différence between thèse illustrations and the 
case presented. In one sensé, the furnace was a part of the place in 
which Lowe had to work, and in another it was a part of the appliances 
with which he had to work. The company owed its employés about 
the furnace the duty of making and keeping the furnace reasonably 
safe in both respects. It failed in its duty if it began to operate a fur- 
nace not reasonably safe, and it equally failed in its duty if it continued 
to operate a furnace which had ceased to be reasonably safe. It had 
no right to put the blast on until the walls of the furnace were rea- 
sonably secure, or to keep it on after they had ceased to be reasonably 
secure. 

The plaintiff in error submits that the removal of a water block was 
part of the ordinary work of operating the furnace, and the risks at- 
tending such removal must therefore be regarded as the risks of the 
employment, and the men intrusted with the work of removal as fel- 
low servants. Certainly the testimony fails to show that the removal 
of a water block was a matter of fréquent occurrence. Lowe's testi- 
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mony, undisputed upon the point, was that this was the first block or- 
dered or attempted to be removed on his turn; and in this case the 
work of preparing the block for removal was not donc by men em- 
ployed about Kurnace No. 2, but by certain workmen of Furnace No. 
I, then out of blast. They were called in by the superintendent, who 
ordered the removal of the water block. But passing thèse things, 
which are of little moment, the work of repairing the place or plant, 
and keeping it safe, is none the less the master's because it must be 
done while the plant is being operated, or by the regular workmen un- 
der employment of the Company. Every plant of magnitude must be 
kept in opération, and yet at the same time be kept in repair. It is 
true with regard to a roadbed and the rolling stock of a railroad. 
Other instances will suggest themselves. Nevertheless the work of 
keeping the plant in safe condition is that for which the master is di- 
rectly responsible, no matter who does it. 

It was the contention of the défendant below that, in the opération 
of this furnace, it was customary for the furnaccmen to remove a 
water block. On the other hand, the plaintiff below insisted that the 
furnacemen had no authority to remove a water block, except by di- 
rection of the superintendent, or, in his absence, the turn foreman. 
The duty of keeping the walls of the furnace reasonably safe being the 
master's duty, it made no différence to wliom the work of repair was 
intrusted — whether to the superintendent, as the immédiate repré- 
sentative of the Company, or to the superintendent in connection with 
the furnacemen engaged in the opération of the furnace. In either 
event, the work of repairing the furnace and keeping it in reasonably 
safe condition would be the master's work; and it would remain the 
master's work, whether done by servants who did nothing else, or by 
servants whose time for the most part was given to the business of 
operating the furnace. The repairing of a defective boiler might be 
intrusted to the engineer who ordinarily operated it, or to a mechanic 
whose whole time was given to repair work. But whether done by 
one or the other, if negligently done, and the boiler remained in a 
defective condition, the master would be responsible for any resulting 
in jury to an employé. 

The négligence charged and submitted to the jury was not that of 
the workmen engaged in taking out the water block, but that of the 
superintendent, who, with knowledge of its weakened condition and 
of the defective working of the water supply, continued the opération 
of the furnace, instead of shutting off the blast. One of the défenses 
was that the water block had been forced out by an explosion due 
to the careless introduction of water into the block when red bot, but 
the finding of the jury was that this theory was not sustained by the 
proof. The jury necessarily found that the accident resulted from 
the company's négligence in continuing to operate the furnace when 
the condition of the water block had become so dangerous as to de- 
mand the shutting oiï of the blast. 

Somewhat similar was the situation disclosed in the case of Illinois 
Steel Company v. McFadden, 196 111. 344, 63 N. E. 671, 89 Am. St. 
Rep. 319, where a furnaCeman was injured by the blowing out of a 
water block or bosh plate which they were attempting to remove with 
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tHe blasl on. It was urged in that case, as in thîs, tliat tHe înjury was; 
due to the négligence of a fellow servant engaged in removing the 
block, in not reporting to the superintendent that the block was danger- 
ously loose. But the court held that the injury resulted from the négli- 
gence of the superintendent in directing the plate to be removed while 
the blast was on, and that in making this order the superintendent rep- 
resented the company. Now, in the présent case, in directing that 
the removal of the water block be postponed until the 12 o'clock cast, 
when both the steel brush and water block could be repaired at the 
same time, the superintendent represented the company, which, under 
the instruction of the court below, was properly held responsible for 
his action. 
,The judgment of the Circuit Court is affirmed. 



THE H. B. MOOEB, JR. 

(Circalt Court of Appeals, Second Circuit December 21, 1903.Ï 

No. 40. 

1. Collision— Instjfficient Moohino— Contbibutoht Faclt. 

A water beat made fast to tbe slde of a yacbt moored In North river 
to supply her with water at a time when, owing to the ebb tlde and 
floating Ice, there was more than ordlnary danger. Througb the insujffl- 
clency of her Unes and the négligence of her master in leaving her, she 
brolce away, and was carrled astem by the tide, and struck and injured 
the yacht's launch, whIch hupg In davits about flve feet outboard. The 
owner of the yacht was on board, and observed and spoke of the Ught- 
ness of the water boat's Unes to hold her under the existing conditions, 
but went below without moving the launch, which hung a short distance 
astern of the water boat, and which could readily hâve been swung in- 
ward out of danger. EeU, that be was chargeable with négligence con- 
tributlng to the injury, which required a division of the resulting dam- 
ages. 

Appeal from the District Court of the United States for the Eastem 
District of New York. 

See 116 Fed, 84. 

This cause cornes hère upon appeal from a decree oî the United 
States District Court for the Eastern District of New York in favor 
of libelant, entered in an action brought to recover damages sustained 
by him by reason of the négligence of the water boat Moore, 

Le Roy H. Gove, for appellant. 
Herbert Green, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. The opinion of the district judge accurately states 
the facts attending the collision in question, and discusses the évi- 
dence on which the conclusion was reached that the Moore was in 
fault. It is unnecessary to add anything to said opinion, and we con- 
cur in said conclusion for the reasons stated by the district judge, 

The single question to be considered on this appeal is the one raised 
in the answer, but not considered in the opinion of the district judge. 
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as to the négligence of the yacht in placing its launch so that ît 
projected beyond the sida of the yacht. The launch was about 30 
feet long and 5 feet beam, and was suspended from the yacht's davits 
about 5 feet outboard on the port side and about 150 feet or 160 feet 
aft of the yacht's stem. The stern of the water beat, after it had made 
fast to the yacht, was 80 or 100 feet forward of the forward end of 
the launch. The collision occurred on January 5, 1899. The yacht 
was in winter quarters, and out of commission or service, not hav- 
ing been used since October. When the water boat broke away un- 
der the pressure of the ebb tidé and floating ice, her upper works 
collided with the launch. Had the latter not been hanging outboard, 
no damage would hâve resulted from the breaking of the Unes, ex- 
cept possibly some trivial scratching of the yacht's paint. Watt, the 
owner, was présent when the water boat made fast. He testified that 
he noticed the line looked chafed, and that he said to her captain: 
"I think your line is very light. You hâve got quite an ebb tide and 
a good deal of ice hère in the river;" that when the captain said he 
thought it would hold, he (Watt) replied : " 'AU right, you are boss 
of the job,' or some such word;" and that thereupon he went below. 
By his own admission, therefore, he had reason to beheve the lines 
were insufficient. He knew his launch was hanging outboard, where, 
in the event of the lines parting, she would in ail probability be struck 
as the water boat swept down with the tide. It was a trifling matter 
to swing the launch inboard, and in neglecting to hâve that done 
when he was warned of impending péril we are clearly of the opinion 
that he did not exercise the caution of an ordinarily prudent man. 
His négligence in failing to secure the launch contributed to the col- 
lision, and was a fault which should require a division of the result- 
ing damages. 

The decree of the District Court is reversed, with costs, and the 
cause remanded, with instructions to enter a decree in conformity with 
this opinion. 



BONBRIGHT v. SOHOETTLRR. 
(Circuit Court of Appeals, Tlilrd Circuit. December 30, 1903.) 

No. 36. 
1. Fiée Bscapes— Pennsylvania Statute— Efpect of Cektificate of Ap- 

PBOVAL. 

The Pennsylvania flre eseape act of June 11, 1879 (P. L. 128), requires 
the owner of every factory building of a certain height to provide a per- 
manent, safe, external means of eseape therefrom in case of fire ; pro- 
vides for its inspection by certain oflicers, and that, if found satisfactory, 
a certificate of approval shall be issued to the owner ; imposes a penalty 
for failure to comply with its provisions ; and also gives an action for 
damages against the owner to any person injured as the resuit of the 
absence of such efficient lire eseape. It does not, in terms, provide what 
the effect of the certificate of approval shall be. Seld, that In view of 
the pénal character of the act, and the fact that it created a liability not 
existing at common law, the officiai certificate of approval, properly is- 
sued, must be taken as conclusive évidence of a compliance with the act, 
and protects the owner from liability thereunder for either the penalty 
or damages. 



BONBKIGHT V. 8CH0ETTI-EB, 321 

2. Samb. 

Such a certiflcate relates to the building, and not to the owner, and Is 
equally available to a succeeding owner. 

8. Same— Amendatoet Act— Effbct or Pboviso. 

By an amendatory act o£ June 3, 1885 (P. h. 68), the number and 
character of the flre escapes requlred were specifled, and It was expressly 
provlded that certlfleates of approval issued thereunder should relieve 
the owner from liabillty on aceount of the fines, damages, or Imprlson- 
ment Imposed thereby ; but sueh act contalned the proviso "that nothlng 
in this act shall interfère with flre escapes now in use, approved by the 
proper authoritles." Belct, that such proviso was intended to save from 
the opération of the new act such flre escapes as had been constructed 
and approved under the act of June 11, 1879 (P. L. 128), which continued 
to be legally sufficlent. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 123 Eed. 817. 

Geo. Wharton Pepper, for plaintifif in error. 

Thomas A. Fahy and D. Webster Dougherty, for défendant in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

ACHESON, Circuit Judge. August A. Schoettler brought suit in 
the court below to recover damages, under the Pennsylvania fire es- 
cape législation, for personal injuries which he sustained in a fire 
which destroyed a factory building which the défendant below, Wil- 
liam P. Bonbright, owned in his capacity of trustée for Sarah Long 
and Jane Nelson Bonbright. The factory building was occupied at 
the time of the fire by a tenant for whom the plaintifï worked. The 
fire occurred on June 13, 1902. Upon the trial the jury rendered a 
verdict in the sum of $2,600 for the plaintifï, subject to the opinion of 
the court upon a question of law reserved. Subsequently the court 
entered judgment upon the verdict in favor of the plaintifï, and the 
défendant took this writ of error. As the case comes to us, it involves 
no disputed matter of fact, but solely a question of law. 

On June 11, 1879, the Législature of Pennsylvania passed an act 
(P. L. 128), the first section of which, inter alla, enacts that every 
building used as a factory in which operatives are usually employed 
in the third or any higher story "shall be provided with a permanent, 
safe, external means of escape therefrom in case of fire," and it shall 
be the duty of the owner "to provide and cause to be affixed to every 
such building such permanent fire escape." By the second section of 
the act it is enacted that "it shall be the duty of the board of fire 
commissioners, in conjunction with the fire marshal of the district 
where such commissioners and fire marshal are elected or appointed, 
to first examine and test such fire escape, and after, upon trial, said 
fire escape should prove satis factory, then the said fire marshal, in 
connection with the fire commissioners, or a majority of them, shall 
grant a certificate approving said fire escape." The third section en- 
acts that every person whose duty it is by the first section of the act 
to provide and cause to be affixed to any building such external fire 
127 F.— 21 
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escape shall "be liable in an action for damages in case of death or 
Personal injury sustained in conséquence of fire breaking out in any 
such building and of the absence of such efficient fire escape," and 
that "ail persons failing to comply with the provisions of this act 
shall be liable to a penalty not exceeding ($300.00) three hundred dol- 
lars, to be coUected as fines and forfeitures are now by law col- 
lectible." 

On December 11, 1883, the board of fire commissioners, in con- 
junction with the fire marshal of the district, having first examined 
and tested, and upon trial having found to be satisfactory, an external 
fire escape which James Long, the then owner of the factory building 
hère in question, had provided and caused to be affixed to said factory 
building, issued to Mr. Long the following certificate of approval: 

"No. 588. Fire Escape Inspection. 

"Certificate of Approval. 

"This certifies that the undersigned hâve examined and tested tlie Fire 
Escape erected on the five-stories building, now standing upon the lot of 
ground situate S. B. cor. Second and Oxford Streets, that the said Fire Escape 
proves satisfactory, and that they therefore approve the same. 

"Witness their hands hereto set this Hth day of December, A. D. 1883. 

"Board of Fire Escapes. 
"Jacob Laudenslager, W. F, McCully, 

"Fire Oommissioner. Pire Commissioner. 

"Wm. Judge, Joseph S. Eobinson, 

"Fire Oommissioner. Fire Commissioner. 

"Sam'l Gilpin, Charles W. Wood, 

"Pire Commissioner. Fire Marshal. 

"Edward Furlong, 

"Fire Commissioner." 

Thereafter this external fire escape was maîntained on the building 
in the same condition as when approved, and it was there at the time 
of the fire. The défendant, William P. Bonbright, acquired title to 
this property as trustée under foreclosure of a mortgage given by 
James Long to Mr. Bonbright as trustée for Mr. Long's two daugh- 
ters, named above. After he thus acquired title, Mr. Bonbright 
leased the property to a tenant, who was in possession at the time of 
the fire. 

The jury specifically found that the défendant had discharged his 
duty with regard to ropes and chains required by the supplementary 
act approved June i, 1883 (P. L- 5o)- By an act approved June 3, 
1885 (P. L. 68), the above-recited act of June 11, 1879, was amended 
in several particulars. The first section of the amended act directs 
"such escapes to consist of outside, open, iron stairway, of not more 
than forty-five degrees slant, with steps not less than six inches in 
width and twenty-four inches in length," and that "ail of said build- 
ings capable of accommodating from one hundred to five hundred or 
more persons as operatives, guests or inmates, shall be provided with 
two such stairways, and more than two stairways, if such be necessary 
to secure the speedy and safe escape of said inmates"; but it is pro- 
vided in and by this section "that nothing herein contained shall pro- 
hibit any person whose duty it is under this act to erect fire escapes 
from selecting and erecting any other and dififerent device, design or 
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instrument, being a permanent, safe, external means of escape, subject 
to the inspection and approval of the constituted authorities for that 
purpose." The second section of the act of 1885 déclares that the 
certificate of approval granted by the fire comraissioners and fire 
marshal shall relieve the party or parties to whom such certificate is 
issued "from the liabilities of fines, damages and imprisonment im- 
posed by this act." The third and last section of the act of 1885, 
after prescribing punishment by fine and imprisonment for neglect or 
refusai to comply with the requirements of the first section of the act, 
further enacts that "in case of fire occurring in any of saîd buildings 
in the absence of such fire escape or escapes, approved by certificate 
of said officiais, the said person or corporations shall be liable in an 
action for damages in case of death or personal injuries sustained in 
conséquence of such fire breaking out in said building, and shall also 
be deemed guilty of a misdemeanor punishable by imprisonment for 
not less than six months, nor more than twelve months." This amend- 
ed act of 1885, however, contains at the end thereof the following pro- 
viso: "Provided, that nothing in this act shall interfère with fire es- 
capes now in use, approved by the proper authorities." 

The defendant's fire escape did not conform to the particular spéci- 
fications mentioned in the first section of the act of 1885, and no cer- 
tificate approving his fire escape had issued under that act. The dé- 
fendant relied upon the certificate of approval above set forth, issued 
to his predecessor in title, James Long. 

The controlling question in the case is whether the officiai certificate 
approving the fire escape which was granted under the act of 1879 
protected the défendant against the plaintiff's demand. In consider- 
ing this question, we note at the outstart that the plaintiff's demand 
is founded on a statute which is of a pénal nature. Upon the facts 
appearing, the défendant was under no common-law liability to the 
plaintifif. Schott v. Harvey, 105 Pa. 222, 227, 51 Am. Rep. 201; 
Keely v. O'Conner, 106 Pa. 321. Speaking of the act of 1879, ^^^ 
Suprême Court of Pennsylvania, in Schott v. Harvey, said: "It is 
certainly a highly pénal statute. It imposes a duty unknown to the 
common law, and punishes a neglect of that duty in the manner above 
stated." Bearing in mind the character of this législation as thus 
defined by the Suprême Court of the state, let us first examine the 
primary act of June 11, 1879. What effect is to be given to a cer- 
tificate approving an external fire escape, granted by the fire marshal 
and fire coramissioners under the provisions of that act? The act does 
not in express terms déclare the effect of the certificate, but it seems 
to us that, upon well-settled principles, such certificate, when properly 
issued in accordance with the terms oiE the act, must be taken as con- 
clusive évidence of compliance with the law. It is an indisputable 
proposition that where power or jurisdiction over a subject-matter, 
involving the exercise of discrétion and judgment, is vested by law 
in a public officer or a spécial tribunal, the détermination of such of- 
ficer or tribunal as to such matter, when regularly.made and within 
the scope of the delegated authority, is valid and binding, and cannot 
be questioned collaterally. United States v. Arredondo et al., 6 Pet. 
691, 729, 8 L. Ed. 547; Belcher v. Linn, 24 How. 508, 522, 16 L. Ed, 
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754> 758- The Suprême Court of tlie United States in the former of 
the last-cited cases said: 

"It is a universal princlple that where power or Jurisdiction is delegated 
to any public offlcer or tribunal over a subject-matter, and its exercise is 
conflded to hls or their discrétion, the acts so done are binding and valid as 
to the subject-matter, and individual rlghts will not be disturbed collaterally 
for anything done in the exercise of that discrétion within the authorlty 
and power conferred. The only questions which can arise between an indi- 
vidual claiming a right under the acts done, and the public, or any person 
denying its validity, are power in the officer and fraud in the party. AU 
other questions are settled by the décision made or the act done by the 
tribunal or officer, whether executive ([Marbury v. Madison] 1 Cranch, 170, 
171 [2 L. Ed. 60]), législative ([McCulloch v. Maryland] 4 Wheat. 423 [4 T.. 
Ed. 579]; [Satterlee v. Matthewson] 2 Pet. 412 [7 L. Ed. 458]; [Providence 
Bank v. Billings] 4 Pet. 563 [7 L. Ed. 939]), judicial ([Perkins v. Pairfield] 11 
Mass. 227; [McPherson v. Cunliff] 11 Serg. & R. 429 [14 Am. Dec. 642], 
adopted in [Thompson v. Tolmie] 2 Pet. 167, 168 [7 L. Ed. 381]), or spécial 
([Rogers v. Bradshaw] 20 Johns. 739, 740; 2 Dow, P. C. 521, etc.), unless an 
appeal is provided for, or other revision by some appellate or supervisory 
tribunal Is prescribed by law." 

The manifest intent of the act of 1879, we think, was to give security 
to one to whom an ofïicial certificate approving his fîre escape had been 
duly granted. If the statutory certificate is not conclusive évidence of 
compHance with the law, there is no certain criterion available, for a 
verdict of approval by one jury is not binding upon another jury. It 
is not to be beUeved that the Législature intended to expose to the risk 
of suits for damages and of criminal prosecutions one who in good 
faith has afïixed to his building a fire escape approved by the proper 
officiais, and to whom thèse officiais hâve duly granted a certificate of 
approval. We are of opinion that the action of the constituted board 
of experts, within their jurisdiction, in the absence of any fraud, 
cannot be set aside by the verdict of a jury. The fact that the act 
of 1885 expressly provides that the certificate of approval shall relieve 
the party to whom it is issued from the liabilities of fines, damages, 
and imprisonment imposed by that act does not militate against the 
view that a certificate of approval granted under the act of 1879 is 
conclusive. The act of 1885 only expresses what is clearly implied in 
the act of 1879. 

The suggestion that a certificate of approval granted under the act 
of 1879 was available only to the then owner of the building, and is 
not available to a succeeding owner, does not strike us with favor. 
The fire escape is a permanent fixture. The approval is based upon 
an officiai examination and test of the structure itself. The certifi- 
cate is not of a personal nature, but concerns the res. To hold that 
the officiai certificate of the sufficiency of the affixed fire escape is an- 
nulled or its effect impaired by a mère transfer or dévolution of the 
title to the property would be most unreasonable. Both the letter 
and the spirit of the statute are against such view. 

We are now to inquire whether the certificate upon which the de- 
fendant below relied was vitiated or aiïected by the act of June 3, 
1885. The final proviso of that act, we think, furnishes a négative 
answer to that inquiry. That proviso broadly déclares "that nothing 
in this act shall interfère with fire escapes now in use approved by 
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the proper authoritîes." This language, it seems to us, was întended 
to conserve and did save from the opération of tHe new act then exist- 
ing fire escapes which had been officially approved under the act of 
1879. If '^his was not the purpose of the proviso, it was very mis- 
leading. As the act of 1885 is highly pénal, it is not, in view of its 
proviso, to be construed as embracing persons who had complied with, 
or were under the protection of, the previous act. It will be per- 
ceived that even a departure from the particular construction specified 
in the act of 1885 is permissible, if approved by the constituted authari- 
ties. Evidently the Législature considered the approving judgment 
of thèse authorities as worthy of ail acceptation. Hence the emphatic 
déclaration of the final proviso "that nothing in this act shall interfère 
with fire escapes now in use, approved by the proper authorities." 
Under this sweeping language, existing and duly approved fire es- 
capes were in no wise interfered with by anything contained in the 
act. The defendant's fire escape came squarely within the terms of 
this proviso. It therefore continued to be a legally sufficient struc- 
ture, and the officiai certificate of its approval protected the défendant 
from the plaintifï's demand. We are of opinion that the court below 
should hâve enter ed judgment for the défendant on the reserved 
question. 

The judgment of the circuit court is reversed, and the cause is re- 
manded to that court, with direction to enter a judgment in favor of 
the défendant below non obstante veredicto. 



FAY V. MASON et al. 
(Circuit Court of Appeals, Second Circuit. December 16, 1903.) 

No. 44. 

1. Patents— Imfbingement—Ikoning Machines. 

The Fay reissued patent, No. 11,664 (original No. 560,816), for machines 
for Ironlng the edges of collars and cuitts, and No. 678,949, to the same . 
inventer, for improvements thereon, construed, and held not infringed 
by the machine of the Eickey patent, No. 660,277; the Ironlng heads of 
the Fay patents being circular lieads, which revolve, having no équivalent 
in the Eickey device, which bas swlnging heads, with fixed eccentric 
axes. 

2. Same— Suit fok Infkingement— Expert Testimony. 

Where difflcult questions of form of opération and equivalency of func- 
tion between the parts of a patented machine and one alleged to Infringe 
are involved in a suit for infringement, the complalnant should give the 
' Court the beneflt of expert testlmony on such questions. 

Appeal from the Circuit Court of the United States for the Western 
District of New York. 

This cause cornes hère by appeal from a decree sustaining the 
validity, and ordering an injunction against infringement, of com- 
plainant's reissued patent No. 11,664, dated May 17, 1898, and patent 
No. 678,949, dated July 23, 1901, for machines for ironing edges of 
collars and cuffs. 

For opinion below, see 120 Fed. 506. 
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A. Parker Smith, for appellants. 
J. W. Ellis, for appellee. 

Before LACOMBE and TOWNSEND, Circuit Judges. 

TOWNSEND, Circuit Judge. The record fails to show that, prior 
to the alleged inventions of the patents in suit, any machine had been 
constructed which would smooth the rough edges of collars and cuffs. 
The complainant testified that, as a resuit of some months of inquiry 
and investigation throughout the United States, he "became satisfied 
that there was no such machine or device used ; tliat laundrymen did 
not make any effort at ail to get rid of said wire edge or saw edge 
upon collars and cuffs." He constructed such a machine. It was 
operative and commercially successful, and its construction is covered 
by the patents in suit. 

Counsel for complainant accurately states the issue herein, namely, 
the question as to the pioneer character of the Fay invention. If the 
patent is not a basic one, the charge of infringement cannot be sus- 
tained. 

The chief contention of the parties centers about the earlier or re- 
issued patent, Ko. 11,664. It "relates to improvements upon those 
machines for ironing the edges of cuffs and collars in which a heated 
revolving cylindrical body is provided with peripheral grooves, in 
which the edge of the cuff or collar is to be inserted to smooth the 
same." Its object "is to greatly increase the convenience and facility 
of adjusting the edge of the collar in the groove, thus to increase the 
rapidity with which the work can be done." The "invention com- 
prises an ironing-machine in which the rotating head has a peripheral 
groove, the lower wall of which is wider than the upper wall, and 
projects to form a stop, rest, and guide for catching the cuff or collar, 
and guiding the edge thereof into the groove." 

The rotating head is further described as follows: 

"The improved rotating smoothing-head which I hâve invented is conical, 
and stepped upon its upper face, and has around each of the steps a periph- 
eral groove, the lower wall of which is on a Une with the next lower step." 

Of the first four claims alleged to infringe, claim 2 is said to be most 
clearly reproduced in défendants' construction. Said claim is as fol- 
lows : 

"(2) An ironing-machine having a rotatable head, a circular groove in the 
head, and a guide on tlie same plane as a side of the groove, forming a pro- 
, jecting wall to the latter, suhstantially as set forth." 

The only évidence furnished as to the prior art consisted in the 
introduction by défendant, without explanation, of the German patents 
to Senkbeil and Gantenberg for polishing the edges of collars and cuffs, 
and United States patent No. 557,766, to Burges, not necessary to be 
discussed, for a collar-creasing machine. 

The Senkbeil patent shows a stationary iron head having several 
circular grooves, adapted to différent thicknesses of collars, through 
which the collars may be drawn by hand. The Gantenberg patent 
shows a revolving cylinder with two grooves of différent sizes, for 
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coUars of differing thicknesses. The only criticism of the Senkbeil 
patent by complainant's experts is as follows: 

"The surface being a long, straight groove, you could not bring the ir- 
regular shape of coUars in contact wlth the groove; and the grooves are ail 
made of fixed width, whlch would only take an article of even thickness, and 
no collars are of an even thickness at ail points." 

The Gantenberg patent is said to be impracticable, for the second 
reason stated above. But in this regard the reissued patent is at least 
equally open to the same objection, for, while the German patents sug- 
gest and show différent thicknesses o£ grooves for différent thick- 
nesses of linen, ail the grooves of the reissued patent are shovvn as of 
equal widths. 

Both of complainant's witnesses agrée in the following testimony: 

"X-Q. 15. Would it require more than mechanical sklll to mount the drum, 
e, shown in the Gantenberg patent, In a lathe, and eut therein grooves of the 
same cross-section shown in the various figures of the drawings of tbe Senk- 
beil patent? A. No; it would not." 

Such a machine would embody the construction of the reissued pat- 
ent, except the widening of the lower step to serve as a guide. 

Complainant attempts to avoid the effect of this évidence by the con- 
tention that "the invention lay in the discovery that a guide to the 
groove was what was necessary," and "that was the discovery under- 
lying the Fay invention." But there is not a word of testimony on 
the part of complainant's experts to show that the German patents were 
impracticable for this reason. And his expert, Leary, referring to the 
drawings of the Gantenberg patent, makes the following admission on 
this point : 

"If the groove was wide enougb, so that the article being Ironed could be 
made to touch on one wall only, it would then form a guide to the groove." 

This évidence disposes of the complainant's reissued patent, and 
shows in what his mère improvement on the prior art consisted. The 
prior art sufficiently disclosed the principle and mode of opération of 
such machines. His only contribution thereto consisted in a widening 
of the circular groove so as to make a better finish, and of one of its 
walls so as to make a better guide for the collar. The patentée says : 

"The necessity of havlng a guide whlch is a continuation of the groove 
is to avoid forming a rough portion at the corners of the article to be ironed. 
The article Ironed in this way forms such a perfect ânish of the edge that 
there is no apparent space between the surfaces which are ironed by the two 
machines, namely, the large coIIar and cuffi ironer and the edge Ironer." 

The reissued patent is thus brought within the rule that : 

"A mère carrying forward * * * of the original thought, or a change 
only in form, proportions, or degree, the substitution of équivalents dolng 
substantially the same thing in the same way by substantially the same 
means, with better results, is not such invention as will sustaln a patent." 
Smith V. Nichols, 21 AVall. 112, 119, 22 h. JBd. 566 ; Burt v. Evory, 133 D. S. 
349, 358, 10 Sup. a. 39T, 33 L. Ed. 64T. 

In order that a person shall be entitled to a patent, "it is not enough 
that the thing shall be new, in the sensé that in the shape or form in 
which it is produced it shall not hâve been before known, and that it 
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shall be useful, but it must amount to an invention or discovery." HiH 
V. Wooster, 132 U. S. 693, 701, 10 Sup. Ct. 231, 33 L. Ed. 502. 

In this case the patentée bas testified, as already shown, that "laun- 
drymen did not make any effort at ail to get rid of said wire edge or 
saw edge." He was satisfied that such a machine would meet with 
a market, and he constructed one. As soon as the want was apparent, 
he supplied that obvious want by what confessedly amounted only 
to the ordinary skill of a mechanic. Hollister v. Benedict, 113 U. S. 
59, 5 Sup. Ct. 717, 28 L. Ed. 901. 

The following copies of the drawings of the reissued patent show it3 
construction ; 
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A, is the cone-shaped revolving circular head ; a, a, a, are the grooves 
into which the edge of the collar is to be inserted to be ironed ; "the 
lower wall, b, of each groove projects to form a step, rest, or guide for 
the cufï or collar to be smoothed," the discovery for the necessity of 
which is the foundation of the Fay invention. 

The defendant's machine is covered by letters patent No. 660,277, 
granted to W. H. Rickey October 23, 1900. Its construction is best 
shown by the following copy of Fig. i of the drawings of the patent: 




a, a, a, are ironing heads mounted and swinging on pivots, b, b, b; 
d, d, are weights swinging on fulcrums, and thus controlling the back- 
ward and forward movements of the heads ; i, i, i, are the grooves in 
the face of the heads. The heads are not cone-shaped. They are not 
rotatable, except as they swing on the pivot or eccentric axis when the 
collar is pressed into the grooves. The grooves are not circular, but 
are elHptical or oblong. The only guide claimed to correspond to com- 
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plainant's guide is the upper edge or side of the groove in the ironing 

head. 

But the question of infringement does not dépend upon différences 
of form alone, but of function. Complainant's expert, Leary, testifies 
as foUows : 

"X-Q. 58. The rotation of the head [In the reissued patent] is to increase 
the amount of travel of the ironing surfaces relatively to the edge of the eol- 
lar, is it? A. That is my interprétation of it. X-Q. 59. In the defendant's 
mechanism the object of the swinging motion of the head is to allow it to 
adjust itself to any irregularities or curvatures in the edge of the collar, is it 
not? A. I believe it is. X-Q. 60. Consequently the swinging motion of tJie 
defendant's head and the rotating motion of the head in the reissued patent 
are for entirely diiïerent purposes, are they not? A. I should say the in- 
tention of the movement was for a différent purpose. * * » X-Q. 62. 
Suppose we take out the pin which holds the head on defendant's mechanism 
in place, and assume the head to be mounted on a guide at right angles to 
the line of travel of the collar, so limited as to move baek and fortli about 
a quarter of an inch toward and from the collar; would not that prodnce 
practically the same resuit as the présent swinging action of the head? A. 
It may be possible, with the dlsplay of some little ingenuity, that a con- 
struction of this kind mlght be made to do the work, but it is not hère shown. 
X-Q. 03. In the construction shown in the reissued patent, is there any yield- 
ing action in the ironing head to and from the collar? A. I do not see any 
yielding action to the head in the said patent." 

It is necessary that the groove on the revohnng head should be cir- 
cular, as sliown in the drawings and claimed, because otherwise it 
would not discharge its ironing function and would be inoperative. 

"If the invention claimed be itself but an improvement on a known 
machine by a mère change of forra or combination of parts, the pat- 
entée cannot treat another as an inf ringer who lias improved the 
original machine by use of a différent form or combination performing 
the same function. McCormick v. Talcott, 20 How. 405 [15 L. Ed. 
930]." Burr V. Duryee, i Wall. 531, 17 L. Ed. 650, 660, 661; Rail- 
way Company v. Sayles, 97 U. S. 554, 24 L,. Ed. 1053. 

In this case itis admitted that, by reason of the différent shapes of 
the grooves, they necessarily discharge their functions differently, and, 
as we shall hereafter see in discussing the second patent, that they are 
not interchangeable. 

It is not claimed that the second patent in suit is a basic patent. 
The patentée testifies that his reissued patent was a success, and that 
the second patent w^is for an improvement thereon. It covers a com- 
plicated machine, illustrated by 9 drawings, with about 3 pages of 
spécifications, a,nd has 37 claims. The complainant bas vouchsafed 
no explanation of the construction or opération of this patent, other 
than that he finds the éléments and corabinations covered by said claims 
in defendant's machine; that defendant's yielding head accomplishes 
practically the same results and is a mechanical équivalent of that 
claimed in plaintiff's patent; "that he never put upon the market à 
machine exactly such as is described in said patent," but that his com- 
mercial collar and cuff edger "contains ail or substantially ail of the 
éléments in those patents" ; and that "defendant's machine is mechan- 
ically substantially the same, as fàr as the éléments contained in it are 
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concerned, as the devices that are described by the éléments claimed in 
the two aforesaid patents." With the exception of a discussion of 
some of the phraseology of claim 33, this is ail the material évidence 
as to this patent in the record. 

The défendant has introduced no testimony. The court has thus 
been left to investigate this patent by an indépendant study of its 
claims in the light of the drawings and spécifications. Its gênerai con- 
struction is shown by the following copy of Fig. 3 : 

63 




The groove in which the collar edge is to be inserted, as shown at' 
45 in the drawing, is pointed or substantially V-shaped, which défend- 
ant asserts is an impracticable shape; but this may perhaps be disre- 
garded as an immaterial part of this later patent, especially as other 
parts of the combinations are adapted to be used in connection with 
the reissued patent. In complainant's commercial machine the suc- 
cessive heads are provided with reversely arranged grooves. In the 
patent ail the grooves appear to be arranged alike, with horizontal 
lower walls and inclined upper walls. It would appear, from the ad- 
missions of complainant's expert, that this change of the construction 
from that shown in the patent was necessary to its operativeness. He 
says, referring to the cutting away of opposite lower and upper walls 
in the commercial machine, as follows : 

"The fundamental principle in tlie beads of this machine Is that the upper 
and lower walls which form the guides to the groove must not corne in fric- 
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tional contact at the same tlme with the article to be ironed, as, If thls wei» 
the case, it would cause tbe article to be thrown away or held eut from the 
groove or ironing portion." 

This construction is nowhere referred to in said second patent. We 
are therefore lef t in doubt as to whether the invention as described 
and claimed in said patent covered an operative device. But if this 
doubt be resolved in favor of the patent, by reason of the grant we are 
confronted by unexplained questions as to infringement. 

The patent describes and shows pairs of revolving circular ironing 
heads, 43, provided witli grooves, 45, and mounted on shafts, 37, car- 
ried by the S-shaped swinging arms, 33, and so arranged as to consti- 
tute central axes and yielding supports: 

"As the article Is fed between the flrst pair of the movable heads, 43, they 
gradually travel backward In the curved orifices, 44, the article meanwhile 
traveling forward, and the Ironlng-heads ironing the onter edges or top and 
bottom of the collar or cnfï; the coUar or cufï proceeding to the next pair 
of heads, where the opération is repeated. * • * The action of the heads, 
43, will tend to carry the collar or cufC through between the ironing-heads 
without any auxillary feeding device; but I bave provided a séries of f eeding- 
rollers, 68." 

The second claim, which is chiefly relied on to support the charge o£ 

infringement, is as follows; 

"(2) An ironing-machine comprising two or more grooved circular heads 
adapted to iron the edge of a starcbed collar or cuff, and yielding supports 
for the heads, whereby the latter are permitted to foUow the outline of said 
edge as the article bears thereon, substantially as described." 

But as aiready shown, the défendant does not and could not use a 
circular head. If its irregularly shaped heads could be so arranged 
as to revolve, they would crush and ruin the edge of the article. The 
heads swing back on fixed eccentric axes, which are their supports, and 
which do not yield. 

Whether the second patent covers a mère adaptation to collar and 
cufï edgers of similar yielding rotating circular heads in other arts 
does not appear, and therefore the test to be applied to defendant's 
machine as to equivalency is uncertain. But in view of the fact aiready 
discussed in the considération of the reissued patent, that said head 
must be circular if it revolves, and must revolve in order to discharge 
its functions; that its function is entirely distinct from that of the 
noncircular head ; and because it appears from said second patent, as 
aiready shown, that the revolving heads carry the collar or cuff along, 
while no such effect is produced by the aclion of defendant's heads ; 
and because it does not appear that the sidewise swinging of defend- 
ant's noncircular head, as distinguished from a direct backward move- 
ment, is essential to the performance of its peculiar function, namely, 
that of adjusting itself to the collar edge ; and because its supports 
are not yielding, but rigid; and because the one type of head could 
not be substituted for the other — we think it is sufhciently shown that 
the différences of form are functional and substantial, and that the 
doctrine of équivalents does not apply, whatever may be the status 
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of said second patent. "The spécifie device described in and covered 
by the Wright patent could not be used in the appellant's combination, 
nor the appellant's spring in the appellee's combination. This inter- 
changeability or noninterchangeability is an important test in determin- 
ing the question of infringement." Miller v. Eagle Mfg. Co., 151 U. 
S. 186, 14 Sup. Ct. 310, 38 L. Ed. 121; Pittsburg Meter Co. v. Pitts- 
burg Supply Co., 109 Fed. 651, 48 C. C. A. 580. 

We do not question the rule which permits a complainant to intro- 
duce a patent whose mechanical détails are simple, and where the is- 
sue of infringement is sharply defined, without burdening the court 
with useless expert testimony. But this rule has no application to a 
case like this, where the operative construction embodies only a por- 
tion of the two patents in suit ; where material and difficult questions 
of form, of opération, and of equivalency of function are involved; 
where the validity of a reissue is challenged on the ground that the 
reissued patent is for a différent invention ; and where the 39 claims 
of one of the patents are projected before the court without any at- 
tempt to analyze them, or read them upon defendant's patent or com- 
mercial machine. Waterman v. Shipman, 55 Fed. 982, 5 C. C. A. 371. 

The decree is reversed, with costs. 



COLT'S PATENT FIREARMS MFG. 00. v. WESSON et aL 

(Circuit Court o£ Appeals, First Circuit. December 4, 1903.) 

No. 491. 

1. Patents— Anticipation— Safety Dbvice fob Eevolvees. 

The Felton patent, No. 535,097, for a safety device for revolvers. In 
which a Connecting lever between the cylinder and the flring mechanism 
prevents the cylinder from being swung outward or inward whlle the locU 
is cocked, construed, and the flrst three claims held antlclpated by the 
Galand French patent of addition of January 12, 1894. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

For opinion below, see 122 Fed. 90. 

William A. Redding (Alfred W. Kiddle, on the brief), for appellant. 
William K. Richardson and J. Lewis Stackpole, Jr., for appellees. 

Before PUTNAM, Circuit Judge, and ALDRICH and LOWELL, 
District Judges. 

PUTNAM, Circuit Judge. This is an appeal arising from a decree 
dismissing a bill for alleged infringement of the first three claims of 
letters patent No. 535,097, issued to Frank B. Felton on March 5, 
1895, the caption being "Safety Device for Revolvers." 

The claims are as follows : 

"(1) In a revolver In which the cylinder Is arranged to swing laterally out- 
ward and Inward from and to its recess in the frame, the combination of a 
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holding devlce to confine the cylinder in its recess, adapted to be operated at 
will to release the cylinder, and a movable connection between said holding 
device and the firing mechanism, operated by the movements of said holding 
deyice to lock and release tlie firing mechanism, substantlally as set forth. 

"(2) In a revolver the comblnation of a cylinder arranged to swing laterally 
outward and Inward from and to its recess in the frame, a holding device to 
confine the cylinder in its recess and adapted to be moved at will to release it, 
a flring mechanism for said revolver and a lever arranged between said hold- 
ing device and said firing mechanism, one end of said lever engaging with said 
holding device and the other with a movable part of the flring mechanism, 
and said lever being operated by the movements of said holding device to lock 
and release the flring mechanism substantlally as and for the purpose set 
forth. 

"(3) In a revolver in which the cylinder is arranged to swing laterally out- 
ward and inward from and to its recess in the frame, the combination of a 
latch on the frame constructed to confine the cylinder in its recess, and adapt- 
ed to be moved at will to release it, and a lever, connected with said latch and 
constructed and arranged to stand in the path of a movable part of the firing 
mechanism so as to prevent the opération of said firing mechanism when the 
said latch is in the position to release the cylinder, substantially as and fo;- 
the purpose set forth." 

It will be noticed that each daim commences with the words : "In 
a revolver in which the cylinder is arranged to swing laterally outward 
and inward from and to its recess in the frame," and the spécification 
States as f ollows : 

"My invention relates to an improvement in that class of revolvers in which 
the cylinder is jourualled upon a erane arranged upoii an axis below the cylin- 
der and parallel with the axis of the cylinder, so that the erane and the cylin- 
der may be turned laterally outward from the frame, for loading, or for tlu 
éjection of shells," 

AU this relates to the peculiar type ordinarily known as "Colt's re- 
volver," and nothing which is contained in that type, whether it bc 
a single élément or a combination, can be regarded, for the purposes of 
this appeal, as in any way novel. 

It is true the record does not show that interlocking connections 
between the firing pièce and the holding device had ever been used 
in the peculiar type of revolver to which we say this patent relates, 
except as hereinafter stated. Nevertheless, the suggestion of the in- 
terlocking connection having once been made, it would seem that there 
were innumerable ways of applying it successfully to any type of re- 
volver, so that the same could be donc by any skilled mechanic. In 
our opinion passed down on October 6, 1903, in United States Peg- 
Wood Company v. Sturtevant Company, 125 Fed. 378, we remarked, 
with référence to locking contrivances, that "they are so commonly 
used in the arts for holding in and out of operative position that noth- 
ing of that nature can be patentable unless it contains something pecu- 
liar in the devices used therefor." And we further said: "The sub- 
ject-matter of 'means for holding' 'in and out of operative position' 
is so universal in the arts that there can be no invention except in 
the détails thereof, unless under exceptional circumstances." We 
may add that the methods of locking and of holding in and out of 
operative position are innumerable ; so that, unless extrême care is 
used in analyzing patents for inventions relating to that topic, the 
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rule of équivalents, as applicable to alleged infringements, would 
block the path of invention ,to an extent which would be urireasonable. 

On the question of invention, as well as on the question of infringe- 
ment, the complainant has occupied much of our attention with référ- 
ence to the fact that in the revolver to which the Felton interlocking 
arrangement was in practice attached the cylinder, although moved 
from its frame with manual assistance, can be returned to it instantly 
by a mère twitch of the stock. Tliis means that the latch which, by 
the force of a spring, retains the cylinder in position in the frame until 
raanually pulled back, is so arranged by a very common and well- 
known method that, on an attempt to return the cylinder to the frame, 
it springs back automatically without assistance, and admits the cylin- 
der. This, however, was old in the complainant's type of revolver. 
It has no more relation to the interlocking device than any other pe- 
culiarity ; and it is in no way referred to as an élément in either the 
spécification or the claims of the patent in issue. That this is imma- 
terial necessarily follows from the fact that the claims in issue would' 
l)e as well infringed by a revolver in which the holding device, or latch, 
was operated manually, both for releasing and restoring the cylinder 
to its position, as by one operated as in Colt's revolver. 

The spécification first describes the invention as follows : 

"The object of my Invention Is to provicie such a connection between the 
lyllnder and the lock or flrlng mechanlsm, that the crâne and cylinder cannot 
lie turned laterally eut of thelr normal position in the frame, whlle the lock 
19 cocked, that is, In the flrlng position, and that should the lock be cocked 
■l'hen the crâne and cylinder bave been turned ont of the frame, thèse cannot 
be returned to their normal position until the lock has been uucocked or 
iifought to its position of rest." 

It finally describes it as follows : 

"I, therefore, do not wlsh to be understood as llmlting my Invention to the 
précise construction shown and deserlbed, It only belng essentlal to the In- 
vention that the cylinder latch Is connected with a lever which interlocks 
with a movable part of the flring mechanlsm when the latch is opened." 

Thus, in différent parts of the spécification, the scope of the inven- 
tion is stated in essentially" différent terms. The first extract limitp 
it with référence to the position of the lock, while the second contain? 
no limitation except so far as is implied in the words "the cylinder 
latch is connected with a lever," etc.; that is to say, only in so iar 
as it may, perhaps, be limited by the express statement that the lever 
is connected with the cylinder latch. Accepting in the first claim the 
words "substantially as set forth" as referring only to the second ex- 
tract which we hâve made from the spécification, in which the inven- 
tion is stated broadly, the clàim is positively and exactly anticipated bv 
a French patent issued to Galand, delivered on January 12, 1894, de- 
scribed to be "for improvements in revolvers with extractor with lat- 
erally swinging cylinder." This patent was supplemental to a pre- 
vious patent, but contains the spécifie élément necessary to make the 
combination in the claims before us novel. What is described in Ga- 
land's patent as the "gâte" takes the place of what is described as tU» 
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"latch" by Felton, and serves exactiy the same purpose. The opéra- 
tion of Galand's pistol is clearly expressed in his patent in the follow- 
ing words : 

"By opening the gâte we stop ail movement, prevent the discharge, and we 
release the cylinder which can rotate and présent at liberty its chambers at 
the proper place where the cartridges are to be Introdueed into the same, whlle 
the bearer of the weapon cannot, either voluntarily or Involuntarily, fire as 
long as the gâte is open, and as long as thp arm is not returned to its normal 
position." 

The Galand device compiles fuUy and clearly with ail the requisites 
necessary to constitute a foreign anticipation. Not only is its essential 
principle described in his patent, but the détails are also fully set out, 
and a pistol constructed substantially in accordance therewith has 
gone into extensive use in the French army. Every élément in the 
first claim of the patent in issue thus construed reads into Galand's 
pistol. The court has personally verified this fact by comparing the 
claim with the templet exhibit of the Galand pistol in hand ; and it has 
no doubt on the question of anticipation, so far as the first claim is 
concerned, if broadly construed. 

Referring the words "substantially as set forth" to the first extracf 
describing the invention which we bave made from the spécification, 
it may be observed that our attention has not been called to any proposi- 
tion that anything in that extract, or growing out of it, is essential 
to this case. This extract relates to holding the lock at rest while 
the cylinder is turned laterally out of its normal position. The patent 
describes carefully the détails for this, which include a latéral projec- 
tion on the trigger in front of and below the arm of the Connecting 
lever. This projection is made an express élément in claims 4 and 5. 
No infringement of those claims is alleged. An examination of the 
models shows that, according to the normal use of the Galand device, 
the opening of the gâte holds the hammer instantly, firmly and con- 
stantly at rest, although, with an abnormal use, the gâte can be opened 
when the hammer is cocked, the latter, nevertheless, being held locked. 
However, the fact that no infringement of claims 4 and 5 is alleged 
demonstrates why, as we bave said, our attention was not called to this 
matter by the complainant, and shuts out ail doubt in référence thereto. 

If, further, the words "substantially as set forth" are to be taken 
as referring to the détails of the device described in the spécification,, 
of which there are a great many, it would then follow that the claim 
is to be very narrowly construed, in view, especially, of the rules which 
we hâve already said apply to locking devices; and there could be 
no infringement. If, again, the words "substantially as set forth" 
adopt only so much of the détails described as appear in claims 2 and 
3, this would leave only one aspect for ail three claims. Claims 2 
and 3 specifically name as an élément "a lever arranged between said 
holding device and said firing mechanism, one end of said lever en- 
gaging with said holding device and the other with a movable part of 
the firing mechanism." Galand clearly anticipated this. Ail three 
devices — Galand's, Felton's, and the infringing device — employ a lever 
thus connected, and for the purpose described by Felton, Felton uses 
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a swinging lever, connectée! directly with the latch. The infringing 
device uses a like swinging lever, indirectly and remotely connected. 
Galand used a cylindrical form of lever, as directly connected with the 
parts named by Felton as was Felton's. There can be no question 
that in this art, and in fact in almost every art, each form of lever is 
a full équivalent of the other. 

Therefore, on any construction of any of the claims, we cannot es- 
cape the conclusion that Galand anticipated Felton. Indefed, the com- 
plainant does not meet thèse propositions. It states at considérable 
length, under eight différent heads, the alleged lines of distinction be- 
tween Galand and Felton. None of them relate to the considérations 
which lead us to the conclusion we hâve expressed. Although eight 
in number, they can be classified as constituting only two in substance. 
One is that the Galand pistol is less efHcient than Felton's; but no 
proofs are called to our attention sustaining this proposition, and the 
fact that Galand's pistol has become the standard arm of the French 
army throws on the complainant the burden of sustaining it clearly. 
We are unable to find anything which justifies us in giving any weight 
to this attempted distinction. The second class of distinctions turns 
entirely on the proposition that in Felton's pistol the cylinder can be 
swung back into the frame automatically, while in Galand's it can be 
swung back only with manual assistance opening the latch, or gâte, 
precisely as in both pistols the cylinder must be released by the hand. 
We hâve already shown that this is not an élément in either of the 
claims called to our attention, and that it is a peculiarity of the Colt's 
revolver not relevant to the claimed invention on which this appeal 
assumes to rest. We need not discuss that proposition further. By 
thus resting the case as between Galand and Felton on thèse attempted 
lines of distinction, the complainant impliedly and necessarily concèdes 
that, those disappearing as they do and must disappear, the anticipation 
is perfect. 

The decree of the Circuit Court is afifirmed, and the costs of appeal 
are awarded to the appellees. 
127 F.— 22 
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WHITLBT et al. v. WINSOR & JERADLD MFG. 00. 

(Circuit Court of Appeals, First Circuit January 15, 1904) 

No. 462. 

1. Patents— iNrEiNGEMENT—CLOTH-STBETcniNa Machines. 

The Whitley patent, No. 503,301, for an iinprovement in chain clips 
for cloth-stretching machines, construed, and held not infringed. 

Appeal from the Circuit Court of the United States for the District 
of Rliode Island. 

For opinion below, see 117 Fed. 851. 

Wilmarth H. Thurston and William R. Tillinghast, for appellants. 
William K. Richardson (Alexander D. Salinger, on the brief), for 
appellee. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, Dis- 
trict Judge. 

COLT, Circuit Judge. This appeal relates to the first three claims 
of the Whitley patent. No. 503,301, for improvements in chain clips 
for cloth-stretching machines. The Circuit Court dismissed the bill 
on the ground of noninfringement. This was the only issue presented 
and passed upon. 117 Fed. 851. The carefully considered opinion of 
judge Brown deals with this question in its various aspects, and we 
agrée with his reasoning and conclusion. 

A clip or hblder is a comparatively simple device, composed of three 
parts — a stationary slotted jaw, a movable jaw, and a controller. The 
controller may be attached to the movable jaw, or it may be a separate 
part in the form of a lever which supports the movable jaw. When 
the movable jaw is open, the controller, or the controller lever, rests 
on the fabric above the slot in the stationary jaw. When the fabric 
is withdrawn the end of the controller falls into the slot, thereby re ■ 
leasing the movable jaw, which falls and grips the fabric between the 
two jaws. In stretching light fabrics it is necessary that the controi- 
1er should press lightly upon the fabric to prevent its being torn b;? 
pressing it down into the slot. It is also important that the movable 
jaw should be quick acting and fall upon the fabric with its full weight 
in order to hold it firmly. We hâve thus presented the problem of the 
arrangement of parts and the balancing of weights in such a way 
that the fabric shall be subjected to light pressure from the controller, 
and that at the same time the relatively heavy movable jaw shall be 
quick acting and reliable. 

If we hang an iron lever upon a pivot near one of its ends, we 
shall hâve a lever with a long arm and a short arm in relation to its 
pivot, the long arm being much heavier than the short arm. If we 
then place a weight upon the short arm, it will tend to counterbalance 
or offset the weight of the long arm, and so hâve a tendency to raise 
it, or to make it press lightly upon an object underneath its end. 
This is the principle upon which the Whitley clip is constructed. On 
the other hand, if we pivot a lever at one end, and so discard the short 
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arm, and then place a weight upon the long free arm, there will be 
no counterbalancing effect, but the exact contrary. The weight will 
hâve a tendeiicy to depress further the long arm, and so make its 
end bear more heavily upon an object underneath. Of course, if the 
weight is placed close to the pivot, it will not exert as much pressure 
as if placed further away, since it will be largely supported by the pivot. 
This is the principle upon which the defendant's clip is constructed. 

Whitley conceived the idea of utilizing the weight of the movable 
jaw to counterbalance the weight of the long arm of the lever which 
pressed down upon the fabric, and this is the essence of his invention. 
In defendant's clip the weight of the jaw is not utilized for any such 
advantageous purpose. On the contrary, a portion of its transmitted 
weight serves to increase the pressure of the end of the lever on the 
fabric. 

The two devices are différent in structure, mode of opération, and 
in resuit. The essential structural élément of the Whitley clip, which 
is the short arm of the lever, is absent from defendant's device. By 
the élimination of the counterbalance feature of Whitley, the defend- 
ant's clip does not possess the same mode of opération. In the Whit- 
ley arrangement the resuit is that only a fraction of the weight of 
the lever presses upon the fabric. In the defendant's arrangement the 
resuit is that the entire weight of the lever, together with some part 
of the weight of the movable jaw, presses upon the fabric. 

Whitley was not the inventor of the automatic clip. He disclaims 
any such position in his patent. He states that his invention is for 
a clip which is adapted for stretching light fabrics as distinguished 
from heavy fabrics. It is apparent from the évidence that the Whit- 
ley clip is an improvement on the prior Smith clip. Smith attached 
the controller to the movable jaw, and employed an independent 
weight to counterbalance or offset the weight of both thèse parts. 
The objection to this arrangement was that, when the fabric was 
withdrawn from beneath the controller, the weight operated to hold 
back the quick action of the movable jaw; while if the weight was 
discarded, as was often the case in the practical use of this clip, the 
fabric was subjected to the pressure of the combined weight of the 
movable jaw and controller, which would not answer for light fabrics. 

Desiring to construct a clip which was adapted to light fabrics, and 
at the same time was quick acting and reliable, Whitley in effect said : 

In place of the Smith light controller attached to the movable jaw, I 
will suspend a separate and comparatively heavy lever controller upon 
a pivot, and rest the arm of the movable jaw upon the short arm of the 
lever. By this contrivance I will not only get rid of the pressure of 
the movaljle jaw upon the fabric when beneath the controller, but I 
will utilize the weight of the movable jaw to offset the weight of the 
lever, and so cause its long free arm to bear lightly on the fabric. 

In this way Whitley overcame the objection to bothforms of the 
Smith clip. His movable jaw was quick acting and reliable, since its 
action was not retarded by the counteracting weight of the Smith 
clip. His controller rested lightly on the fabric, since it was relieved 
of the weight of the movable jaw and almost the entire weight of the 
lever. 
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H, 

The attempted construction of the Whitley patent so as to cover 
the defendant's clip rests upon a misconception of the Whitley inven- 
tion. Starting with this misconception, the whole superstructure of 
the argument consists in an effort to distort the plain meaning of 
language and terms. When the patentée says, in the first claim, "the 
said movable jaw bearing on the said lever to counterbalance the 
weight of the lever on the fabric," and, in the second claim, "a lever 
having a free end, h, adapted to rest on the edge of the fabric above 
the slot in the stationary jaw, and provided with a tail, h^, with which 
the said arm. G, engages to counterbalance the weight of the free end, 
h," he means exactly what thèse words import. Thèse expressions 
contain, and were intended to describe, the very essence of the inven- 
tion. 

To interpret "weight of the lever" as "pressure of the heavy mov- 
able jaw," and "to counterbalance the weight of the lever" as "to 
counteract the weight of the heavy movable jaw," is a violent perver- 
sion of language, which finds no warrant in any rule of construction. 
Thèse and other attempts at substitution, which are found in com- 
plainants' brief, are misleading and confusing. And when this is fol- 
lowed with the assertion that the défendant, by placing the arm of the 
movable jaw near the pivot of his lever, has the counterbalancing fea- 
ture of the Whitley patent, because the weight of the arm supported 
on the pivot counterbalances the weight of the movable jaw, we see 
the extraordinary conclusions to which we are led. 

The Whitley patent is not, and makes no pretension to be, for a 
System of leverage interposed "between the movable jaw and the fabric 
so as to reduce the pressure on the fabric due to the weight of the 
jaw, and thus permit a heavy jaw to be employed." The patent says 
nothing about a system of leverage, or heavy movable jaws. Fur- 
ther, when Whitley inserted in his first application a broad claim for a 
pivoted lever to counterbalance, or partially to counterbalance, the 
weight of the movable jaw, it was properly rejected. Upon this re- 
jection he amended the claim, and at the same time wrote a letter to 
the Patent Office defining the real scope and purpose of his invention, 
with the resuit that the patent was passed to issue. 

It is not true, as is contended, that the only différence between the 
two clips is that Whitley rests the arm of his movable jaw on one 
side of a pivoted lever, and the défendant rests it on the other side, 
thereby producing substantially the same counterbalancing effect. 
On the contrary, as we hâve already pointed out, the two devices are 
organized on différent principles. 

This is not a question of the construction of a patent or of the ap- 
pHcation of the doctrine of équivalents. It is a question whether the 
court will reconstruct the Whitley patent in order to cover a device 
in which the essence of the invention covered by that patent has been 
eliminated. 

The decree of the Circuit Court is affirmed, with costs. 
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DIAMOND MATCH CO. v. RDBY MATCH CO. 

(Circuit Court, D. New Jersey. January 13, 1904) 

L Patents— Construction of Claims. 

Where a limitation expressly stated In some o( tbe clalms of a patent 
Is omitted from otbers, it cannot be read Into tbem to avoid a charge of 
Infrlngemenfc 

2. Same— Paeticttlae Fobm or Mbchanical Device. 

An inventer, in claiming a combination of certain éléments, is not con- 
flned to tbe partlcular form of device of either of tbem described In tbe 
spécifications, but is entltled to anytbing of tbe same gênerai character 
whieh is a mechanlcal équivalent. 

5, Same— Infbingembnt— Impeovement or Patentbd Device. 

Mère Improvement of a patented device, even to tbe extent of novelty 
Involvlng invention, does not necessarlly protect from infrlngeraent 

à. Same— Undesceibed Mechanism foe Peoducing a Cebtain Movbment— 

MOKOPOLT OF BVEBT MEANS. 

Where an inventer does not confine bimself to any partlcular form of 
device, sueh as is shown In tbe spécifications and drawlngs, but daims 
generally "mecbanism" (wlthout descrlblng It) suitable for glving a certain 
simple mecbanleal movement, it amounts to a monopoly of every means 
for doing so, whicb Is not patentable. 

Bk Bame—Patentabilitt— Combination. 

Where a device described in a clalm of a patent as an élément of a 
combination in a machine does not co-operate meebanlcally wlth tbe other 
parts, but acts separately — as a mecbanism operated by a band lever to 
lift another part out of position vfben tbe machine Is stopped — ^tbe daim 
Is for a mère aggregatlon, and not a patentable combination. 

6, Same— iNFEiNGEMEKT— Machine foe Making Matches. 

The Beecher patent. No. 389,435, for a machine for making matches, 
wbile unlting éléments wblch were old and taken from prlor machines 
of différent types, covers a new and novel combination, produclng as a 
resuit a machine of larger capaclty and hlgher efficlency than any pre- 
vlously known, and discloses invention, tbe controlling feature of tbe In- 
Tentlon belng mechanism for glving a comblned step by step and con- 
tlnuous motion to tbe endless cbaln havlng perforated plates for carrylng 
tbe match sticks through tbe différent processes of manufacture and dls- 
charglng tbe completed matches. Clalms 4 and 15 construed, and held 
Infringed by a machine made in accordance wlth tbe Kelley patents, No. 
392,f505 and relssued patent No. 10,573. Clalm 17 Jiel'd not valid or In- 
fringed. 

In Equity. Suit for infring-ement of letters patent No. 389,435, 
for a machine for making matches, granted to E. B. Beecher, Septem- 
ber II, 1888. On final hearing. 

Edwin J. Prindle, Charles J. Williamson, and Paul Bakewell, for 
complainant. 

E. B. Stocking, for défendant. 

ARCHBALD, District Judge. This suit is based on letters patent 
issued to E. B. Beecher, September il, 1888, for a machine for mak- 
ing matches, which the défendants are charged with infringing. 
Starting with the block from which the match splints are to be pro- 
duced, the machine in one continuous opération, by means of its va- 
rious devices and appliances, is able to complète and deliver, ready fof 

% 8. See Patents, vol. 38, Cent. Dig. S 379. 
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use, 6,000,000 matches, with the help of one man, within the compass 
of an ordinary working day. Extraordinary as is the resuit, the 
process is a reasonably simple one. The splints, as they are eut, are 
inserted by means of the cutter and cutter heads, row by row, into 
perforated plates, presented to receive them. Thèse plates, loaded 
with splints, are carried by an endless chain, driven by appropriate 
machinery, to other parts of the apparatus, where the ends are dipped 
in a paraffine bath, and further on to a composition box where ignitable 
heads are affixed. To allow the heads to harden, the plates are passed 
back and forth over numerous pulleys for a suitable interval, and are 
fmally brought in a completed state back to the beginning, where they 
are ejected as they were inserted, row by row, by a corresponding row 
of punches, to make way for a new set of splints. At the point of in- 
sertion, as at the adjacent point of éjection, the endless carrier, with 
its perforated plates, must be held rigid, in accurate position to permit 
the inserting and ejecting of the splints, and must be advanced, step by 
step, until each plate is disposed of. On account of the great weight 
of the carrier as a whole — some 1,500 pounds — it cannot be stopped 
and started its entire length in this way without racking the ma- 
chine ; so that, in order to permit of this intermittent motion, a short 
portion, just before this point is reached, is hung slack between pulleys, 
while the progress of the rest is not disturbed. The carrier is thus 
given in part a step by step, and in part a continuous, motion, which, 
permitting, as it does, of the automatic process just described, may 
be regarded as the controlling feature of the invention. Closely asso- 
ciated with this is the use for the carrier of perforated métal plates at- 
tached together in endless chain, by which the capacity of the ma- 
chine is immensely increased, and the damage from fire and its consé- 
quences — a serious matter in matchmaking^s greatly relieved. It 
is clear that there was nothing which had anticipated it in the prior 
art, as the following considérations will show : 

As early as 1854, Gates and Harwood, of Utica, N. Y., secured a 
patent for an endless chain match machine, in which the carrier con- 
sisted of a continuous séries of short wooden clamps or slats in pairs, 
each pair being pressed together by an intermediate bow-shaped métal 
spring, and having their contiguous faces lined with felt, in order to 
more effectively retain the match splints between them. Thèse clamps, 
as they were fed over the cutters in pairs, were opened by a wedge, 
a row of match splints eut from the block by the cutters was carried 
up and inserted in them, the wedge was withdrawn, a hammer from 
above descended and evened the row, and the carrier moved on. 
Conveyed in this way, the splints were taken to other parts of the ma- 
chine, where they were treated with friction heads, and after a suf- 
ficient interval brought back to the point of éjection, where a hammer, 
similar to that which evened the row, knocked the matches loose. 
The question is raised as to the character of the feed motion, whether 
intermittent or continuous, but it is clearly the latter. To make it 
otherwise, the gear or worm at the head of the shaft, z, must be an 
irregular or drunken worm, of which there is no indication, and with- 
out this it must be assumed to be of the ordinary and natural char- 
acter. Moreover, the wedge which opens the clamp is said to hâve a 
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longitudinal motion, in order to move in the direction in whîch the 
clamp is going, which would be altogether unnecessary if its motion 
was arrested. But what is conclusive on the subject, if there is any 
doubt about it, is that in the subséquent (1858) patent of Miller and 
Gates — Gates being one of the patentées in the Gates and Miller — the 
intermittent motion there shown is expressly claimed as an improve- 
ment, as it also is in the Newton (1858), its English counterpart, both 
provisional and final. It is of no conséquence, as against this, that in 
the Steber (1883) patent the motion of the Gates and Harwood is re- 
ferred to as a step by step motion. The référence is probably a mis- 
take, the Miller and Gates being intended; but it is not material, 
as it cannot impose on the patent what is not there. The Gates and 
Harwood must therefore be accepted as having continuous progres- 
sion, without more. This was the view originally taken of it by the 
plaintiffs' expert, which was nearer the mark than his subséquent re- 
traction. The-attempt to make eut of it, however, a combined step 
by step and a continuous motion cannot be sustained. This is done 
by regarding the rear clamp as héld or forced backward by the open- 
ing wedge while the forward clamp goes on; but this is altogether 
too refined and fanciful. It is also charged of the Gates and Har- 
wood that the spécifications do not disclose an operative machine, and 
a criticism of several of its features upon that basis is indulged in. 
The subséquent machines, however, of which it was the forerunner, 
sufiiciently réfute the suggestion. They form a type which has done 
valuable service in the art, and which with a capacity of a million 
matches daily has maintained its place by reason of its efficiency (not- 
withstanding others to be presently mentioned), until supplanted by the 
Beecher. 

The Miller and Gates, and the Newton, its English représentative, 
which immediately followed (1858), was merely an improvement on 
the Gates and Harwood. It had, the same as the other, an endless car- 
rier made up of wooden felt-lined clamps, the principal change, as al- 
ready intimated, being from a continuous to an intermittent motion. 
This was followed at some distance by the three Stebers — two in 
1883 and one in 1884 — in which the same motion as the last, and the 
gênerai features of both the preceding machines, were retained, which 
is ail that needs to be noted of it. 

In the meantime, however, a somewhat différent type had been 
evolved by McClintock Young. The endless slat carrier was aban- 
doned, and a succession of perforated plates substituted, each of which, 
as fiUed, was removed and dipped by hand into a composition bath 
to affix the heads. In its original form (1871) the perforated plates 
were of wood, and were adapted to be used as a permanent holder or 
back for the finished matches, if desired, or they could be ejected, and 
the plates used again. But later (1877) the plates were made of métal, 
and furnished with handies, and for the more effective feeding of them 
into and through the machine they were provided with couplings to 
make a continued séries. When filled, however, they were detached 
again, and taken out singly or in sections, and the match splints dipped 
by hand into the composition head bath, as before ; so that, while an 
endless séries is spoken of in the patent, it is only in this sensé, each 
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plate by means of the clamp and pin being successively coupled and 
uncoupled from the one preceding or following it. By reason of the 
increased length of the rovvs and the economizing of space between 
them by the use of perforated métal plates, this machine was capable 
of producing three and a half million matches a day, a large advance; 
but requiring, as it did, the attention of several operatives, and being 
subject to other disadvantages, it did not do away with the other 
type, which still continued to be used. In 1884 a novelty was devised 
by Faas by substituting, in place of the perforated plates, "dipping 
frames," so called, made up of rectangular transverse bars with beveled 
edges, held together by springs and opened by pawls to receive the 
splints. 

This represents the art in matchmaking machines prior to the in- 
vention of Beecher, so far as we are concerned. In it, as will be seen, 
are two distinct types, each having merits of its own, and Beecher 
manifestly gleaned from both. Discarding the wooden slats of the 
earlier type, with their limited capacity, exposure to fire, and high 
percentage of loss of splints, he made up his carrier of a succession of 
perforated plates such as were used by Young, but handled them au- 
tomatically and in endless chain, combining an intermittent and a con- 
tinuons motion in the way described in order to accomplish it. How- 
ever old the éléments so made use of, he certainly was the first to bring 
them together as they hère appear, supplying the necessary adaptation 
to make them operative, and producing as the resuit a machine of the 
largest capacity and highest efficiency so far known. For the patent- 
able novelty thus devised he is entitled to the protection of the law, if 
it is found to hâve been infringed. 

To sustain the charge of infringement, three claims of the patent in 
suit are relied upon, the fourth, fifteenth, and seventeenth, as foUows : 

"(4) In a machine for making matches, the combination of the following élé- 
ments : A cutter head and cutter adapted to eut rows of match sticks and 
insert them into a corresponding row of perforations, an endless chain having 
plates with rows of perforations formed therein, a driver for moving the 
chain, and a corresponding row of punehes for diseharglng the completed 
matches." 

"(15) In a machine for making matches, the combination of an endless chain 
having a slack portion, plates with rows of perforations, a main driving 
mechanism for commimicatlng to a portion of the chain an intermittent move- 
ment, and an auxiliary driving mechanism for communicating to a portion of 
the chain a continuons movement." 

"(17) In a machine for making matches, the combination of the endless 
chain having the plate with rows of perforations, with the paraffine wheel, 
and mechanism for giving the wheel vertical movement, as and for the pur- 
pose described." 

The last of thèse covers a distinct and separable feature not so far 
alluded to, and will therefore be considered later by itself. The other 
two fall under that which has been discussed. The défendants manu- 
facture under patents to Alexander Kelley, one of July 5, 1898, and the 
other of July 31, 1900. The existence of thèse patents afïords, of 
course, no protection if they invade the terms of the one in suit, even 
though they may improve upon it. Kelley for many years was a f ore- 
man in the plaintiffs' employ, and his machine in its gênerai outlines 
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folîows the Beecher, with which he had thus become familiar. Its 
endless carrier, however, is made up of separate métal bars, having 
grooves into and between which the match splints are inserted and 
carried ; and the motion, as it is said, is continuons, and not intermit- 
tent, in which two respects it is sought to distinguish it. The four 
éléments of the fourth claim, with which I will first compare it, are 
(i) a cutter head and cutter adapted to eut rows of match sticks and in- 
sert them into a corresponding row of perforations; (2) an endless 
chain, having plates with rows of perforations formed therein; (3) a 
driver for moving the chain ; and (4) a corresponding row of punches 
for discharging the completed matches. The inventor is not confined 
to the spécifie form of thèse described in the patent (Smeeth v. Perkins 
[C. C. A.] 125 Fed. 285), but is entitled to anything of the same gênerai 
character which is a mechanical équivalent. It is to be recognized 
that, to stand as such, the alleged infringing device must do the same 
work, by substantially the same means, operating in substantially the 
same way, and that the Beecher, not being a pioneer, is not entitled to 
any broad range. But as to two at least of the éléments mentioned 
there can be no question. The suggestion that the cutter head must 
be adapted to forcibly insert the match splints into the carrier has 
nothing whatever to sustain it, except as something is read into the 
claim which is not there. When the inventor wished to impose this 
limitation, he did it in express terms, as several of the claims attest, 
and it is not to be implied, in conséquence, in others. Paxton v. Brin- 
ton (C. C.) 107 Fed. 137; Boyer v. Keller Tool Co. (C. C. A.) 127 Fed. 
130. Nor is this afïected by anything to be found in the file wrap- 
per. Accepting the suggestion that this claim was evolved out of 
claims 3 and 4 as originally presented, which were both rejected 
by référence to the English Newton, yet in its remodeled form it 
was aliowed just as it stands. And, while it is true that counsel 
inadvertently proposed an amendment, this was declared by the ex- 
aminer to be unnecessary, and was eventually withdrawn. Whatever 
might hâve been the case, therefore, had the amendment been persisted 
in, it is useless to try and impose a limitation derived from it, when it 
was not. The same observation is to be made with regard to the driver 
spoken of in this claim. One adapted to move the chain is ail that is 
called for, whether continuously or intermittently, or a combination 
of both. When we corne to consider the fifteenth claim it will be dif- 
férent, as it would be if others, such as the ninth, were involved. It 
is true that in taking this position we apparently abandon what is 
declared above to be the controlling feature of the invention — the com- 
bined step by step and the continuons motion — and it may be that 
in a machine of the strict character described by the inventor this 
motion would be forced upon us. But it is not required by anything 
found in the prior art, and the inventor would seem to be entitled, 
therefore, to maintain it broadly as it stands, provided the combination 
in which it appears is a novel one. It is not necessary, however, to 
definitely décide this question, for, as will be presently seen, the motion 
employed in the défendants' machine is a combined intermittent and 
continuons one, thus fulfiUing the description given of that of the 
plaintifïs. 
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Eut the défendants, instead of an endless chain of plates with rows 
of perforations, hâve grooved bars, between which the match splints 
are inserted, and the question is as to their equivalency. This, I am 
convinced, is a change of form rather than of substance, each device 
performing the same function, in substantially the same way, with the 
same resuit. Taking any two bars or sections of bars, you hâve the 
équivalent of a plate with a row or rows (the plural does not change it) 
of perforations corresponding to the rows of match sticks eut from 
the block and adapted to receive and hold them. The bars are simply 
the plates divided up — a metamorphosis which is not sufficient to es- 
cape infringement. They are not loose, as it might seem from being 
separable, but are held rigidly together when in operative position by 
the pintles on either end engaged in the rivet eyes of the endless chain. 
It may be that in their divided form they are capable of additional and 
novel action, but mère improvement, even to the extent of novelty, in- 
volving invention, does not necessarily protect. McCormick v. Tal- 
cott, 20 How. 402, 15 L. Ed. 930; Railway Co. v. Sales, 97 U. S. 554, 
24 L. Ed. 1053. The equivalency of the two devices is persuasively 
shown by référence to the Faas patent, from which Kelley is said to 
hâve got his idea, where the dipping frame, as it is called, composed of 
transverse bars, is made to take the place of the perforated plates de- 
vised by Young. It is said, however, that while the splints in the 
Beecher are held by their own elasticity, being forced into the perfora- 
tions, in the Kelley they are held by an end or shoulder, projecting 
above the bars. But the fact is that, however placed, it is the elas- 
ticity of the splints and the retaining pressure of the métal which 
secures them in each case, the grooves in the one, like the perforations 
in the other, keeping them rigidly apart ; nor is this changed by the 
later Kelley, in which only the alternate bars are grooved. 

The remaining élément is the discharge meclianism by which the 
completed match is removed from the carrier. In the Beecher it con- 
sists of a single row of punches, which corresponds with the rows of 
perforations in the plates, and by appropriate motion from behind, 
while the plates are held vertical, drives out the matches row by row, 
as each is brought into position opposite. In the Kelley the same thing 
is accomplished by so-called separators and a cleaner bar. As the 
bars of the carrier are disengaged from the endless chain at the point 
where removal is to be effected, the one in advance is forced forward 
by the descending wedg€ of the separators— or in the later Kelley by 
the auxiliary chain — and the matches are ejected by the cleaner bar, 
carried down between the separators. It is said that the matches drop 
as the carrier bars are opened, and that the sole function of the cleaner 
bar is to remove any that may chance to be left — a position which is 
advanced in the first Kelley, and has somethiug, it must be confessed, 
to sustain it. But, on the other hand, it is expressly declared in the 
second Kelley that the cleaner bar descends into the space between. the 
carrier bars as they are separated, "and forces the matches therefrom." 
This, as the last word on the subject, must be accepted as its intended 
function, and, being the same as that of the row of punches in the 
Beecher, the two are équivalent, the variation between them being one 
of form only. The fourth claim is therefore infringed. 
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So, also, in my judgment, is the fifteenth. Having established the 
mechanical identity of the grooved carrier bars of the Kelley with the 
perforated plates of the Beecher, the only question with respect to this 
claim is as to the slack portion of the endless chain, and the motion 
imparted by the driving mechanism, main and auxiliary. The slack 
appears in the Kelley from the point where the pintles of the carrier 
bars are disengaged from the endless chain to permit of the éjection 
of the matches to the point where new splints are inserted and the car- 
rier re-engaged. This portion is, for the time being, segregated from 
the rest, and carried forward upon guides by means of an auxiliary 
chain, and at each of the two points mentioned it is left slack or loose 
between successively adjacent bars for the purpose indicated. Fur- 
thermore, as the point of insertion over the cutter heads is ap- 
proached, a combined or reverse curve is given to the path of the car- 
rier, down over one roller and under another, and then forward again. 
As each bar passes over the first roller it drops vertically out of the 
links of the chain engaging it, leaving a space or interval, a fraction of 
its diameter, into which a row of splints is inserted by the cutters, the 
tarrying bar being thereupon driven forward by a knocker, closing 
in upon and holding fast the splints, and at the same time being re- 
engaged by the endless chain. Hère plainly is an intermittent move- 
ment, as distinct as in any of the machines in which such a movement 
is employed, and for exactly the same purpose. It may be that the 
rest is for but an instant, but it is no more than that anywhere, and it 
is sufficient to be effective. Combined, as it is, with the continuous 
motion given to the carrier throughout the remainder of its course, 
it appropriâtes the principle of the invention as well as invades the 
ternis of the patent, and cannot be maintained. I hâve not failed to 
note in this connection that the claim under considération calls for a 
main driving mechanism with an intermittent motion, and an auxiliary 
with one that is continuons, while in the défendants' machine thèse are 
apparently reversed. But what is to be considered "main" and what 
"auxiliary" is not altogether clear, and infringement is not avoided by 
a mère change of terms, nor would it be if the two were in fact distinct. 
The purpose to be accomplished by the intermittent movement, as con- 
trasted with the continuous, is the same in both machines, and the mère 
shifting of it from the one mechanism to the other is not material. 

The seventeenth claim remains to be considered. The distinctive 
feature hère is the mechanism for giving the paraffine wheel vertical 
motion, in order to raise the match splints out of the bath. This is 
important when, for any reason, the machine is stopped, so that the 
splints will not absorb more of the préparation than they ought; and 
the arrangement contributes to the effectiveness of the machine by 
preventing imperfect matches from being turned out with the others, 
throwing discrédit on the whole product. The means to accomplish 
this in the Beecher consists in a bar under the hand of the operator at 
the forward end of the machine, and a lever actuated by it, journaled on 
the shaft of the paraffine wheel, and having a cam surface at the lower 
end bearing on a stud pin. By drawing the bar forward, the lever is 
thrown and the wheel raised out of the bath by the cam, and, reversing 
the opération, it is depressed into it again. Numerous références 
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are cited against this construction, but there is no occasion to con- 
sider them. The whole apparatus is a most simple and ordinary 
mechanical contrivance, possessing no novelty and requiring no in- 
ventive slcill to apply it. Given the problem, almost any mechanic 
could solve it. It may hâve required something more to perceive the 
desirability of raising the splints in case of a stop, looking to the 
highest eflfectiveness of the machine ; but an idea is not patentable, and 
that is practically ail that we hâve hère. The inventer does not con- 
fine himself to the particular device shown in the spécifications and 
drawings, which the défendants do not copy. What he claims is 
"mechanism" (that is to say of any and ail kinds) suitable for giving 
the wheel vertical movement. As declared by Mr. Wiles, the plain- 
tiffs' expert, who is quoted with approval by counsel, this "branch of 
the Beecher invention does not consist in providing any spécifie mech- 
anism for raising or lowering the paraffine wheel, but involves a new 
feature of construction and opération in matchmaking machinery of 
the endless carrier type, viz., the raising of the paraffine wheel from 
its normal position for the purpose of suspending the opération of dip- 
ping the match sticks in the melted paraffine." A monopoly of every 
means such as is so claimed is not permitted by the law. O'Reilly v. 
Morse, 15 How. 62, 14 L. Ed. 601. To save the claim, therefore, the 
plaintiiïs would hâve to limit themselves to some spécifie mechanical 
construction such as that described in the patent, and on that the de- 
fendants do not infringe. 

But there is still another difficulty. The mechanism for raising the 
wheel is not made the subject of a distinct claim, but appears as one 
élément' of a combination of which the others are the endless chain, 
having a plate with rows of perforations, and the paraffine wheel. But 
there is no co-operation in what is thus brought together to produce a 
common resuit, and it is therefore a mère aggregation. 22 Am. & 
Eng. Enc. Law (2d Ed.) p. 294. No doubt they are ail factors to make 
up a complète machine and turn out good matches, and in that reniote 
sensé may be said to work together. But mechanically they are dis- 
tinct parts, acting separately, there being no more connection between 
the carrier and the mechanism for raising the paraffine wheel under 
which it passes than between that and the steam boiler or the standards 
of the supporting frame. To make the raising mechanism effective, 
a human factor, the hand of the operator, guided by his judgment, 
must intervene, and without this it has no influence on the product. 
Unless he sees occasion to act, the match produced will be equally 
good or equally bad, whether the wheel-raising mechanism is there or 
not. It is not as though it were automatic, raising the matches out 
of the bath on the stoppage of the carrier, and lowering that again on 
the resumption of its course. That might be regarded as directly co- 
operating with the other parts named to effect the gênerai resuit. But, 
as it stands, I do not see that it does. Whether we look at the claim, 
therefore, from the one standpoint or the other, there is nothing on 
which the défendants can be held. 

As the resuit of thèse conclusions, the fourteenth and fifteenth 
claims of the patent are sustained and held to be infringed, but as ta 
the seventeenth claim the bill must be dismissed. L,et a decree be 
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drawn to that effect, and referring- the case to a master to take an ac- 
count. The question of costs, which is raised, can be adjusted in 
that connection. 
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(Circuit Court, 8. D. New Tork. January T, 1904.) 

ï. Patents— SuiTS fob Infeingement— Rules of Pleading. 

The form and requlsîtes of bllls In sults for Infringement ot patents 
hâve been settled by repeated décisions, and the practice can only be 
changed by an amendment of the equlty rules or of the rules of the Circuit 
Courts. 

2. Samb— REQtasrrES of BiLt. 

A blU for infringement must show the facts whleh are by statute made 
essential to the validlty of the patent sued on — such as original invention, 
that the invention had not been previously patented or described In a 
prlnted publication, or used for more than two years prior to the applica- 
tion — as requlsite conditions précèdent to the right to sue. 

8. SAME— ALLEGATION OF OWNEESHIP. 

A blll for infringement must allège complainant's tltle and Its source, 
and it is not euflBcient merely to attach a copy of the patent as an ex- 
hibit showlng its iesuance to complainant as assignée. 

du Samb— Pbayeb fob Pbeliminaby Injonction. 

Where a prelimlnai-y injunction Is eougbt, It must be speelally asked 
for in the prayer of the blll in conformlty to equliy rule 21, otberwise the 
blll is demurrable. 

B. SAMF.— ALLEGATION OF DAMAGES. 

The fallure of a blll for Infringement to allège the extent of complain- 
ant's loss or damage is not ground for demurrer. 

In Equity. Suit for infringement of patent. On demurrer to bill. 

Philip Mauro and C. A. L. Massie, for complainant. 
Richard N. Dyer and John Robert Taylor, for défendant 

HAZEL, District Judge. This is a suit for mtnngement of United 
States letters patent No. 683,958, granted to complainant upon appli- 
cation of Thomas H. Macdonald for "improvement in sound record- 
ers." The bill oraits to allège the statutory requirements covered by 
sections 4883, 4884, and 4886 of the Revised Statutes [U. S. Comp. St. 
1901, pp. 3381, 3382]. Neither does it allège complainant's source of 
title. It contains a prayer for prelîminary injunction in language 
which does not strictly comply with equity rule 21. The défendant de- 
murs to the bill on seven grounds: First, generally, then upon the 
spécial grounds mentioned above, and the further ground that the bill 
does not set forth the extent and character of complainant's damages 
on account of the alleged infringement. Complainant's brief, explain- 
ing the absence of essential allégations in the bill, states: 

"We call attention to the shortness of our bill as contrasted wlth the ordl- 
nary blU in equity in patent suits. Xf the court can see its way clear to sus- 
If 1. Pleadiug In infringement sults, see note to Caldwell r. Powell, 19 C. 01 
A. 695. 
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tain our blll, an Inestimable boon ■wlll be conferred upon the profession and 
upon clients, botli In direetness and simpllcity of pleading and in the saving 
of tlme and printer's bills." 

Briefly stated, the bill is not prepared in the ordinary £orm, but is 
an attempt to introduce an entirely new System of equity pleading in 
suits for the infringement of patents. The recommended change in 
the prevailing System of pleading in suits of this character is beyond 
doubt owing to praiseworthy motives. Long acquiescence by the court 
and the bar, however, is convincing that well-established rules of prac- 
tice and procédure, especially when they hâve received the repeated 
sanction of judges learned in the patent law, should not be incon- 
siderately altered or distui"bed. If the manner of pleading in patent 
suits now sanctioned and required by repeated décisions in this and 
other jurisdictions has truly become cumbrous and vexations owing to 
what complainant has styled "errors" or "excrescences" which hâve 
crept into the established form, relief, if any be needed, must be sought 
in the equitv rules and in the rules of the Circuit Courts. Sections 
913, 917, 918, Rev. St. [U. S. Comp. St. 1901, pp. 683-685]. The 
equity rules prescribed by the Suprême Court and the rules promul- 
gated by the Circuit Courts (subject to altération by the Suprême 
Court) hâve the force and effect of law, unless they are inconsistent with 
the statutes of the United States. The objections assigned by coun- 
sel for défendant to the contention of complainant in the concluding 
remarks of his brief may be quoted because of their cogency and per- 
suasiveness. He says : 

"Wliile, as counsel for complainant state, it niight possibly be a convenience 
to attornpys generally if bills of complaint in patent cases were materially 
sboi'tened, \ve believe were a décision handed down in this case overruling the 
demurrer it would be a source of inuch confusion in the préparation of plead- 
ings. The form of pleading used to the présent time has been pursued for so 
many years that nearly ail counsel practlcing before the courts iu suits of this 
character are entirely compétent to prépare bills to which demurrers will not 
lie. If the court should, in giving its décision, hold the bill in the présent case 
sufflcient, and not domurrable, the question would scarcely be sufficiently 
settled to permit counsel to prépare bills slniilar to that submitted hère in 
cases for other circuits. Each court might prêter to follow a décision of its 
own circuit iustead of another, and it would be impossible for counsel to settle 
on the form of the bill for a particular circuit until an examination of the dé- 
cisions for that circuit had been made prier to the liling of the bill." 

The décisions are multitudinous holding that, to enforce a remedy 
arising from the statutes in relation to patents and copyrights, the 
jurisdictional facts upon which the remedy dépends must be pleaded. 
I Foster, Fed. Practice (3d Ed.) 229, etc. Compliance with the statute 
is a condition précèdent to complainant's right to sue. The following 
cases hold it necessary to set forth in a bill the statutory requirement 
as to the two years' public use : Blessing v. Copper Works (C. C.) 34 
Fed. 733; Consolidated Co. v. Détroit Co. (C. C.) 47 Fed. 894; 
Nathan v. Craig (C. C.) 47 Fed. 522 ; Krick v. Jansen (C. C.) 52 Fed. 
823 ; Ross V. City of Fort Wayne (C. C.) 58 Fed. 404 ; Elliott Co. v. 
Fisher (C. C.) 109 Fed. 330. Again, in the following cases the bill 
failed to allège that the invention had not been previously patented or 
described in any printed publication. This was held to be demurrable. 
Overman Co. v. EUiott Co. (C. C.) 49 Fed. 859 ; Goebel v. American 
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Co. (C. C.) 55 Fed. 825 ; Hanlon v. Primrose (C. C.) 56 Fed. 600 ; Hut- 
ton V. Star Co. (C. C.) 60 Fed. 747; Diamond Match Co. v. Ohio Co. 
(C. C.) 80 Fed. 117; Rubber Co. v. Davie (C. C.) 100 Fed. 85. In 
Sullivan v. Redfield, Fed. Cas. No. 13,595, it is held necessary for the 
bill to allège that complainant is the original inventer. This décision 
was foUowed in Young v. Lippman, Fed. Cas. No. 18,160, Consolidated 
Co. V. Détroit Co., supra, and other cases. 

The bill has annexed thereto the patent as an exhibit, showing the 
issuance thereof to the complainant. It is contended that this is a 
sufficient disclosure of ownership of the patent in suit. It is clearly 
insufficient as the bill is drawn. The various assignments from the 
original patentée showing title in a complainant need not be specificaHy 
alleged. The right of a complainant to sue must appear affirmatively, 
and accordingly the averment shov/ing title to the patent upon which 
the statute for infringement is founded is essential. Nourse v. Allen, 
Fed. Cas. No. 10,367, 4 Blatchf. 376; Perry v. Corning, Fed. Cas. No. 
11,004, 7 Blatchf. 195. 

The seventh ground of demurrer is that, though a preliminary iri- 
junction is asked for in the bill, equity rule 21 is not complied vi'ith, 
in that no spécial request for preliminary relief is demanded. Failure 
to comply with the equity rule governing this question is demurrable. 
City of Carlsbad v. Tibbetts (C. C.) 51 Fed. 852; Goebel v. American 
Co., supra. 

The sixth ground of demurrer, relating to the failure to charge the 
extent of complainant's loss or damages, is overruled on the authority 
of Wirt V. Hicks (C. C.) 46 Fed. 71, and Wykoff v. Wagner (C. C.) 
88 Fed. 515. In ail other respects the grounds of demurrer are sus- 
tained, with leave to complainant to amend within 20 days upon pay- 
ment of costs. 



COUP V. McCONWAY & TORLET CO. et al. 
(Circuit Court, W. D. Pennsylvania. January 6, 1904.) 

No. 42. 

1. Patents— Infringement— Car Couplées. 

Tlie Coup patent. No. 401,775, for a car coupler, oceuples a narrow fleld, 
and must be strictly limlted in construction, being for an improvement on 
couplers of the well-known Janney type, designed to adapt the same, after 
tlie coupling has been made, to track curvature by means of a pivoted con- 
nection between the drawhead and drawbar, which allows the drawhead 
to "swing freely laterally" ; and, since both free and nonfree joints were 
known in the prior art, the patentée must be held to hâve adopted the 
former, and the patent is not infringed by a coupler in which the draw- 
head, while pivotally connected, does not swing freely, but has its move- 
ment restricted by side bars and controlled by springs, which hold it nor- 
mally in a central position. 

In Equity. Suit for infringement of letters patent No. 401,775, for 
a car coupler, granted to John Coup April 23, 1889. On final hear- 
ing. 

William L. Pierce, for complainant. 
Christy & Christy, for respondent. 
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BUFFINGTON, District Judge. In tins case John Coup, the com- 
plainant, charges the McConway & Torley Company with infringe- 
ment of the first and second claims of his patent, No. 401,775, of April 
23, 1889, for a car coupler. The invention disclosed in his spécifica- 
tion by a patentée is the considération for which the government grants 
him a monopoly, and the measure of such monopoly is the claim the 
government aw^ards him for such disclosed invention. To ascertain, 
therefore, the rights of the présent patentée, -we must first see what 
disclosures had been made by earHer patentées, what new invention 
Mr. Coup showed, and what claims therefor were awarded him in re- 
turn for such disclosure. Turning, then to the patent, it must be borne 
in mind it covered no new field of inventive effort. Some years ago 
between six and seven thousand patents — more than i per centum of 
the total issue of the government — were for car coupling devices. 
St. Louis Car Coupler Co. v. The National Malléable Castings Co. 
(C. C.) 81 Fed. 714; Id., 87 Fed. 891, 31 C. C. A. 265. Nor did the 
présent patentée enter an unoccupied part of such well-covered field, 
since he only sought to improve on an earlier invention. He states, 
"My invention * * * \^^s, especial référence to couplers of the 
Janney type, known as 'twin-jaw' or 'rotary vertical-hook' couplers," 
and the two claims hère involved are limited to "a car coupler of the 
Janney type." This Janney coupler of the twin-jaw or rotary vertical- 
hook type was an invention of some years' standing. It was pat- 
ented in 1879 > ''s merits were fully recognized (see Gould Coupler Com- 
pany V. Pratt [C. C] 70 Fed. 623) ; and, on the release to the public of 
its gênerai features by the respondents, the owners of the patent, so as 
to permit inventors to use it as a base for subséquent inventions, its 
contour was standardized and adopted by the Master Car Builders' 
Association of the United States. It will therefore be seen the pat- 
cntee's efforts were restricted to a coniparatively narrow limit. The 
Janney coupler had at the end of, and intégral with, a rigid drawbar, a 
drawhead liaving a bifurcated jaw, with a vertical rotating hook, 
adapted to engage and interlock with a similar hook on another car, 
and so form a coupled joint. Such Janney construction is found in the 
claims hère in question, in the élément "a swinging hook secured to 
one of the latéral extensions of the head." In one sensé the Janney 
coupler was automatic, in that, aftcr it was properly set, the brakeman 
did not, as in the old link and pin device, stand between the cars and 
guide at the dangerous instant of coupling. Owing, however, to its 
drawhead and drawbar being intégral, the coupler had, apart from the 
play of its coupled hooks, no capacity to adjust itself to track curvature 
as the train moved, or to adapt itself to the tangential impact with, and 
coupling to, its twin, which took place wlien coupling on a curve, 
Now, judging from the spécifications of his patent, it was this lack 
of adaptability of the Janney coupler to track curvature when coupled 
that Coup sought to overcome. His method was to take the Janney 
coupler of the old art, and, instead of making the drawhead and draw- 
bar intégral, and therefore restricted to the mobility of the coupled 
hooks alone, he pivoted the drawhead to the drawbar, and thus secured 
the superadded flexibility of a joint at that point. This advantage 
he specifically points out in his device, which, as he says, allowed "the 
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drawhead to swing freely laterailly in the drawbar outside the framing 
of the car * * * jj-^ swinging around a curve in the road." Apart 
from an ice guard, not hère material, a lock, placing the joint outside 
the car frame, which he says himself was a mère mechanical repair ad- 
vantage, and the back of the curved wall of the joint, which reHeved 
the strain on the joint pivot when the cars struck, no other improve- 
ments, advantages, or advances over Janney were pointed ont in the 
spécification, other than the joint, which ailowed "the drawhead to 
swing freely laterally in the drawbar * * *. to accommodate the 
motion of the car in swinging around a curve in the road." Such be- 
ing the case, it is manifest the. patentee's device was not intended to 
change the coupling per se, but came into play after the coupHng was 
made; and this purpose was efifected, not by any change of the Janney 
hooks, but through a joint which gave mobiKty to the drawhead as a 
whole, and such joint was one which ailowed the drawhead to swing 
freely laterally. The object of the patentée was to obtain fîexibility, 
and the flexibility he disclosed was by the use of a free or unrestrained 
joint. If, therefore, in the prior car coupling art there existed joints 
both free and nonfree, it would seem the patentee's choice of a free 
joint — of one so constructed "as to allow the drawhead to swing freely 
laterally" — was such a sélection and adoption of a joint of that type 
that the claim élément of "a drawhead pivotally secured to the draw- 
bar, * * * substantially as described," should be construed to 
mean the type of joint the patentée chose, pointed out, and used in de- 
scribing and disclosing his invention, to wit, a free, unrestrained one. 
It will be noted that the patentée specified no purpose to modify or 
improve the capacity or function of the Janney type so as to initially 
and tangentially couple, but only to modify its action after it was 
coupled. If, however, his device possessed such unknown or unap- 
preciated capacity, and fitted it for tangential coupling, it would seem 
unfair to include within his patent other types of devices which efïected 
tangential coupHng by the use of a restricted, nonfree, jointed draw- 
head. And furthermore, inasmuch as the adaptability of the approach- 
ing hooks in Coup's device to couple on a curve dépends on the posi- 
tion they are each in just prior to contact, it is manifest the latéral 
free swing of his drawhead must be one which not only leaves the head 
free to swing to the desired position of alignment where the hooks 
may couple, but-the joint must be free in the further sensé that such 
position shall be for the time being the normal, resting one of the 
drawhead, -and no modifying mechanism-will interfère with the unre- 
strained, free character of thé joint, and return the head to another 
position, and there hold or centralize it. Now, an examination of the 
prior art shows, first, the use of a joint between a drawbar and 
drawhead to obtain flexibility on curves ; and, secondly, the use of a 
nonfree or laterally restrained joint in coupling. The relevancy of 
thèse références is questioned because thèse couplers, it is alleged, were 
not of the Janney type of "twin-jaws" or "revolving rotary knuckles." 
This to our mind is immaterial. Thèse prior devices show a joint used 
to connect the drawhead and drawbar, and permit latéral adjustment 
of moving cars. Their significance lies not in the particular form of 
127 F.— 23 
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vertical plane coupler therein used, but in tlie fact that they show a 
joint between drawbar and drawhead. In tlie Janney, as well as in 
other constructions, when a coupling was made the heads became prac- 
tically solid. Greater flexibility for curve adjustment was sought in 
a joint connection between the head and bar. Indeed, if the coupling 
of Janney gave sufficient flexibility after the hooks were coupled, 
there was no occasion for Coup to resort to joint flexibility. More- 
over, the very rigidity of the coupler joint in the prior uses emphasizes 
the significance and importance of the dravi'head joint, in that it shows 
the latter was employed for a broader purpose than Coup's, namely, to 
furnish the entire flexibility of the mechanism. Several other patents 
of later date, but prior to Coup's, show a pivot joint between drawbar 
and drawhead ; but, as an effort was made to carry Coup's invention 
back to 1883, we cite only thèse prior références — a course which 
renders discussion of the proofs to thus carry Coup's invention back 
needless. The Nunsmaker patent, No. 277,152, of 1883, shows, first, a 
hook coupler which swings horizontally on a drawhead pivotally con- 
nected to a drawbar ; and secondly, the drawhead swing is spring-con- 
trolled. "This tongue, C, is provided with a U-shaped spring, e, which 
holds the head, B, in position in the drawhead ; and, as the drawheads 
vary considerably on the différent forms of cars and on différent roads, 
this spring adapts itself to thèse various forms, and holds the head in 
a central position." McDougal & Shaw, No. 236,054, of 1880, shows 
a coupler each head of which bas a forked end, adapted to project into 
its fellow and couple by means of pawls. The drawhead and draw- 
bar are connected by a pivot joint to accomplish the same purpose as 
Coup. Thus "each drawhead is connected with and embraced by a 
yoke or stirrup, D, which is permanently attached to a car. The draw- 
head is fixed in the stirrup by a pivot, h, and is therefore adapted to 
swing laterally to permit of the cars passing around curves." The 
joint is nonfree, in that its swing is limited. "The amount of latéral 
movement or swing is limited by two shoulders, i, upon the drawhead, 
which engage with the yoke, and preclude side movement or swinging 
to a greater extent than is necessary." And it bas a spring mechanism 
which returns the drawhead to a normally central position. "Each of 
the drawheads is provided with a rearwardly projecting tailpiece or 
arm, E, and, in order to hold the drawhead in a central position when 
•not otherwise actuated, this tailpiece has an elastic connection with the 
yoke." 

In view of the prior use of a pivoted joint between the drawhead and 
drawbar of a car coupler, grave question might be made of the 
vaUdity of a patent which applied such a joint to the Jenney coupler. 
But as this case can be put on other grounds, we assume, for présent 
purposes, its validity, but must refuse to give it a broad construction. 
So regarded, do the respondents infringe? The principal alleged in- 
fringing device consists of what is known as a "three-stem coupler." 
In it we find a drawhead of the Janney type pivotally connected to a 
central drawbar. But the joint is one which, unlike Coup's, does not 
"allow the drawhead to swing freely laterally in the drawbar." Such 
free latéral swinging of the drawhead is restrained in both directions 
by auxiliary side bars, whose spiral spring attachments serve both to 
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retard such limited movement, and, -when pressure is removed, draw 
the head back to a central, normal position. The blow of coupling 
cars is distributed to ail three stems, and is cusHioned by their respec- 
tive springs. We cannot hold the respondents to inf ringe in such con- 
struction. It is true, both devices accomplish the same resuit in one 
respect — that is, adjustment to curve travel; but in doing so Coup 
made use of a combination composed of known éléments, and one of 
those éléments was a free joint. While the respondents use a joint 
which is free to the extent of allowing adjustment to curve travel, it is, 
however, nonfree and self-centralizing, and this for functional pur- 
poses. In head centralizing it accomplishes an object which was 
recognized in the art before Coup, and which he did not see fit to point 
out or claim in his patent. When he chose to accomplish his object 
by the use of a free joint, and when a limited or nonfree joint had been 
used in the prior car coupling art, it is quite clear that he could not 
cover every form of joint, and preclude the public from using any 
known form. of a nonfree joint in combination to accomplish the same 
purpose. Indeed, it is hère contended that the single stem of Coup's 
device is not practical, that its free movement not only permitted the 
drawhead to get out of the alignment essential to coupling, but the 
force of the impact of cars sheared its single pivot, and that thèse pro- 
hibitive objections to a free joint coupler are avoided by the nonfree 
joint of the respondents. Be thèse points as they may; we express no 
opinion. It is sufficient for présent purposes to hold that the nonfree 
joint of the respondents is a development on différent lines from the 
free joint of Coup, and is another and permissible means to obtain ad- 
justment to track curvature. Thus construing complainant's patent, 
we find no ground for holding the respondents infringe in the varions 
modifications of the three-stem coupler and the other devices charged. 
A decree may be drawn dismissing the bill for noninfringement. 



CAXUTA WHEEL & FOUNDRY CO. v. KENNEDY VALVE MFG. CO. 
(Circuit Court, S. D. New York. December 18, 1903.) 

1. Patents— Infringement—Waiver xjndeb New York Statute. 

Under the city charter (Laws N. Y. 1897, p. 166, c. 378, § 477), which 
provides that no patent hydrant, valve, or stopcock shall be used by the 
department of water supply unless the patentée or owner of said patent 
shall allow its use by said department without royalty, the fact that the 
owner of a patent for a hydrant made an unsuccessful bid to furnisb said 
hydrants under a contract with the department does not constitute a 
waiver or abandonment of his rights under the patent in favor of the 
suceessful bidder. 

2. Same— Suit fob Infripîgembnt— Eqtjity Jurisdiction. 

That the défendant In a suit for infringement had ceased infringement 
before the suit was brought does not deprive equity of jurisdiction, where 
the défendant dénies the validity of the patent, and does not set up that 
he bas abandoned the manufacture and sale of the alleged infringing ar- 
ticle, and does not Intend further infringement. 

3. Same— Infringement— Hydrant. 

The Loetzer patent. No. 631,545, for a hydrant, held not antlclpated as 
to the combination shown, valid, and infringed. 



356 127 FEDERAL EEPOETEE. 

In Equity. On final hearing.. 

Julian C. Dowell and Osgood H. Dowell, for plaintîff. 
W. P. Preble, Jr., 'for défendant. 

WHEELER, District Judge. This suit is brought upon patent No. 
631,545, dated August 22, 1899, and granted to Christian E. Loetzer, 
for a hydrant, with a very long and complicated spécification, and 20 
claims, ail of which, but the nineteenth, are alleged to hâve been in- 
fringed. The défenses are anticipation, abandonment under a law of 
New York, noninfringement, and that infringement had wholly ceased 
before suit brought, leaving the remedy, if any, wholly at law. 

The acts of 1897 of the state of New York (Laws 1897, p. 166, c. 
378) provides (City Charter, § 477): 

"No patent liydrant, valve or stop-cock, shall be used by tbe department of 
water supply unless the patentée or owner of sald patent shall allow the use 
of the patent by said department without royalty." 

There was a public letting of contract for hydrants by the depart- 
ment of water supply of the city of New York in October, 1900, at 
which the complainant was a bidder, and the défendant a successful 
bidder. The infringement alleged is the furnishing of hydrants under 
that bid to the city of New York. It is claimed by the défendant that 
this bidding under such a law was a waiver of the plaintifï's rights un- 
der the patent of itself, whether it was successful or not, but this does 
not seem to be a just effect of that action, under this statute. If the 
plaintifï's bid had been successful, of course ail rights under the patent 
in carrying out the contract would hâve been waived, but beyond that 
the law does not seem to hâve any effect. It would opéra te to trans- 
fer no rights under the patent to anybody but the city. 

As to the ceasing of infringement before suit brought, the défendant 
relies upon General Electric Ce. v. The New England Electric Mfg. 
Co. (C. C.) 123 Fed. 310, where, on a plea that the défendant had 
wholly ceased and was not threatening and did not intend to further 
infringe, but had in good faith fînally abandoned such manufacture and 
sale, it was h'eld that the remedy for prior infringement would not 
be in equity. But in this case the bill is in the usual form for in- 
fringement of a patent. The défendant dénies validity of the patent, 
and does not in any way set up that any right to infringe by continuing 
the manufacture and sale had been abandoned, or that infringement 
was not further intended. This différence in the pleadings distin- 
guishes this case from the opinion of Judge Platt in the case cited 
and relied upon. 

The 19 claims of the patent in question are for various combinations 
'ii éléments which go to make up the hydrant as a whole, set forth in 
many différent ways, and the défense as to anticipation goes to show 
that thèse éléments had been in use in other combinations and différent 
places ; but no one of them had the same combination as thèse claims 
in a hydrant like that of the plaintifï. The principal of thèse features 
that were new with this invention in such a structure, made to operate 
underground and out of convenient reach, are a centering bevel, a 
beveled seat or rest, and an interlocking connection, consisting of keys 
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and keyways. Ail thèse contrivances had been used elsewhere, but, 
when brought together in tlie combinations of the patent by this in- 
venter, they seem to be new and patentable; and the several of the 
numerous claims of the patent, which include thèse things in the com- 
binations of this structure, seem to be patentable hère, because they 
pro'duce a new res'ult in a new place, différent from any in which they 
had been used together at any time by any one before. The patent 
and the corresponding claims therefore seem to be valid for thèse new 
combinations in this place. Without going further into the compli- 
cated spécification and claims, it seems sufficient to say that the patent 
and thèse claims are considered, in view of the whole, to be valid, and 
to hâve been infringed. 
Decree for the plaintiff. 



CART MFG. CO. v. PATTBRSON BROS. 

(Circuit Court, S. D. New York. January 6, 1904.) 

1. Patents— Infeingement— Réel foe Box Stkaps. 

The Cary patent, No. 403,247, for a réel for métal box straps, In which 
the arms of the frame may be tightened upon the coil to act as a brake, 
shows invention as to such feature of the combination, and is valid ; also 
held infringed. 

This is an action to restrain the alleged infringement by défendant 
of letters patent No. 403,247, dated May 14, 1889, issued to Spencer 
C. Cary, and assigned to and now owned by the complainant. The bill 
of complaint allèges that the défendant, without license or allowance, 
lias used and vended, and is using and vending, the said invention 
aforesaid set forth and claimed in said letters patent, and threatens 
to continue so to do in défiance of the complainant's rights and to its 
irréparable loss and in jury. The complainant also demands an ac- 
counting. 

A. G. Vermilya, for complainant. 
W. P. Preble, Jr., for défendant. 

RAY, District Judge. The claims set forth in the patent in suit are 
as f ollows : 

"(1) A réel for métal box straps, eonsistlng of a spool, C, adapted to hâve 
the métal strap coiled upon it, a hollow axie, e, upon which said fspool is jour- 
naled to tiirn freely, and by which the réel may be secured upon a support, 
and a frame, D, composed of the parallel arms, d and d', in which the said 
axle is mounted, and which extend radially therefrom alongside of and beyond 
the rim of said spool, as described, and are united at their outer ends, and 
therein hâve the corresponding openings, ds, adapted to receive a fastening 
pin, substantially as and for the purpose specifled. 

"(2) A réel for métal box straps, consisting of a spool, C, adapted to hâve 
the métal strap coiled upon it, an axle, c, upon which said spool is journaled, 
and a frame, D, composed of parallel arms, d and d', In which said axle is 
mounted, and which extend diametrically across said spool, and reach in op- 
posite directions beyond the rim thereof, as described, and are united at their 
outer ends, and therein bave the respective corresponding openings, d^ and d*, 
adapted to receive fastening pins, substantially as and for the purpose set 
forth." 
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In the spécifications the patent says: 

"My invention relates to métal straps for packing boxes, and It conslsts In 
a réel for such box straps composed of the parts and devices hereinafter par- 
tleularly described, and constructed and arranged to operate to hold coiled 
upon it the métal box strap, and to permit the uncoiling thereof therefrom, as 
hereinafter set forth." 

The main différence between claims i and 2 is tliat in claim i the 
axle holding the spool upon which the box strap is coiled is hollow, 
while in claim 2 nothing is said whether the axle is hollow or otherwise. 

The device consists not only of the spool journaled to revolve freely 
upon the shaft, but of a frame which consists of two arms extending 
from the shaft parallel to each other to a point beyond the line of the 
circumference of the intended coil of strap upon the spool, and thèse 
arms are united together at their extended or outer ends. In the 
outer end of each arm is an opening registering witli each other in 
both arms. The spécifications say that this franie may be conven- 
iently formed of a métal band bent .upon itself flatwise about midway 
its ends to constitute the two parallel arms, and the shaft may be 
seated in the free ends of the band, the openings being punched in the 
band near its bend. Thèse arms are sufficiently distant from each 
other to permit the spool journaled on the shaft to revolve on its shaft 
between them. The spécifications then say that a box strap of métal 
is coiled flatwise on the spool, and when the coil is complète a pin or 
nail may be forced into the corresponding openings above described 
in the outer end of the frame, so that the end of the coil may rest 
against or be turned backward over said pin as shown, and the 
resiliency or spring-like action or tendency of the entire coil acts to 
press the strap end against said pin snugly, and hold the coil firmly 
in position on the spool and in the frame. Thus coiled and held, the 
strap is adapted for transportation. 

The spécifications say that it is designed and intended that the 
coiled strap in the described frame-reel shall be mounted, at the place 
where it is severed into definite desired lengths for sale or use, upon 
some convenient support, as the side of a shop counter or a post. 
To accomplish this the réel is mounted upon a support by driving a 
nail or pin through the hollow shaft and into the support, and driving 
a nail or pin through the corresponding openings in the frame and into 
the support. By this means the framed réel is held firmly in position 
on the support, and the spool and coil are free to revolve on the shaft 
in unreeling the strap. The spécifications say, in substance, that 
furthermore thèse fastening nails, together with the hollow shaft, may 
be made to serve to draw or hold the sides of the frame closely to 
the edges of the strap coil, so as to hold the strap from uncoiling with- 
out the exertion of force by the operator on the free end of the coil, 
and that the strap coil will also, by its resiliency as it is uncoiled, when 
not held by the frame, be carried against and held by the pin, and 
prevented from unreeling. 

It will be noticed that in thèse spécifications the pressure by means 
of the nails or pins of the frame against the coiled box strap is made to 
serve the purpose of a brake, so that by loosening the nail or pin the 
pressure of the frame against the coiled strap is released, and the coil 
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strap freely unwinds, and, when the desired amount is unwound, by 
pressing in the pin or nail, and thus renewing the pressure of the frame 
against the remaining coil strap, further unwinding is prevented. 

In the construction described in this patent and the spécifications the 
pressure of the frame against the coiled box strap so as to produce 
the brake action is produced by the nail or pin passing thrôugh the 
lioles mentioned at points between the spool journaled upon the shaft 
and the ends of the frame, and thèse nails when in place serve a double 
purpose, viz., pressed in or loosened they act in connection with the 
frame as a brake, and they also furnish a means upon which the end 
of the coiled strap may rest, or around which it may be bent, thus 
preventing further unwinding. Thèse nails or pins also serve a third 
purpose, which is to aid in holding and sustaining the frame holding 
the coiled wire upon or against its support, such as the side of a shop 
counter or a post. 

The défendant in its construction, which is claimed to be an in- 
fringement of the complainant's letters patent, bas substantially copied 
and imitated this entire construction in substance, except that the 
frame, consisting of two arms extending from the shaft parallel with 
each other to a point beyond the line of the circumference of the in- 
tended coil of strap upon the spool, and which are united together at 
their extended or outer ends, are still further extended after coming 
together in close contact with each other, but at a short distance frqm 
the support, as the post or counter upon which the réel is mounted, 
and the holes for the nails or pins are made in this further projection 
or extension of the frame. By putting the nails or pins through the 
holes in this further extension of the frame, and pressing such nail 
or pins into the support, the outer arm of the frame is drawn taut and 
firmly against the side of the coil of box strap, and such box strap is 
thereby effectively braked and prevented from further uncoiling. It 
will be seen that by extending the arms of the frame in close connec- 
tion with each other after they hâve been brought together, and putting 
the holes for the nails or pins in this extension, the défendant bas an 
effective substitute for the brake feature of the complainant's patent. 
So far as this feature of the patent is concerned, the défendant secures 
the same resuit by the same means, operating in the same manner, ex- 
cept that the location of the holes for the pins or nails and the location 
of thèse pins or nails is changed. 

This patent was before the court in Cary Mfg. Co. v. De Haven 
(C. C.) 88 Fed. 698, where the drawings and spécifications are set forth 
in fuU, and it was there held: 

"Nowhere in the prior art, however, is tliere found the device for braking 
whereby the arms (meaning arms of the frame) are tightened upon the coil 
or loosened if required. In view of tlie évidence as to the favorable réception 
accorded by the trade to the Cary réel, I am not prepared to hold that there 
was no invention in his combination, which obtains from the old instru- 
mentalities this novel function, besides their old and obvions ones. The patent 
is an extremely narrow one. It would not be infringed by defendant's device 
if the latter had its arms rlgid against compression, so that they could not act 
as a brake ; but, on the proof as it stands, the combination of claim 2 seems 
to exhibit patentable novelty, and it is certainly convenient and useful. The 
claim does not specifically set forth this élément of the combination function- 
ally, but the référence therein to the 'openings therein, ds and d*, adapted to 
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receive fastenlng pins, substantially as and for the purpose set forth,' Is sufB- 
cient to warrant the court in reading into the daim, in order to uphold the 
patent, the function set forth in the spécification in the sentence beglnning, 
'Furthermore, the fastening nails,' etc." 

The patent was again before the court in Cary Mfg. Co. v. Standard 
Métal Strap Co. (C. C.) 113 Fed. 429, where it was held that the Cary- 
patent, No. 403,247, dated May 14, 1889, for a réel for box straps, is 
not infringed by the defendant's réel in view of a partial anticipation 
thereof by Fleisher's reissued patent No. 9,019, dated January 6, 1880. 
In the Fleisher's reissued patent No. 9,019, dated January 6, 1880, 
which was a similar réel for coils of braid, there was an elastic band 
over the outer ends of the arms in notches for drawing them together, 
and thus furnishing the brake action by pressing the arms against the 
coiled braid. In the réel of the Standard Métal Strap Company the 
arms are slotted, and the coil rests upon its lower edge for braking, 
and the arms would not brake unless the user should drive the outer 
nail or pin deep enough to bind the coil between the arms there; the 
moving center not permitting the pin, or whatever is used for an axle, 
to be driven into the support for that purpose. The court says : 

"So there does not now appear to be sufficient scope left of the plaintifC's 
patent to cover the defendant's réel as It is furnished to users. The outer 
holes are for hanglng it up, and not for braking in unwinding, and there are 
no central pins or nails to be driven into the support for binding the arms 
together upon the coil to brake it in unwinding." 

The case of Cary Mfg. Co. v. Standard Métal Strap Co. was taken 
to the Circuit Court of Appeals (120 Fed. 945, 57 C. C. A. 235), where 
the decree was affirmed, and Townsend, C. J., writing the opinion, said : 

"The second claim — the only one in suit — comprises a réel consistlng of a 
«pool mounted on a holJow axle, and a frame composed of two parallel arms 
extending diametrically across said spool in opposite directions and beyond its 
rim, and which are united at their outer ends, and lia%'e openings in said 
outer ends adapted to receive fastening pins. The only novel élément in this 
construction consists of the nail holes in the outer ends of the frame, which 
may be used both in fastening the réel to a support and in braking the strap 
coil by loosening or tightening the pressure of the arms thereon. The frame 
in defendant's réel is slotted from the center downwardly, in order to permit 
the strap as it is unwound to descend and rest upon the bottom of the frame 
or support, which thus acts as a brake. In the patented device the brake 
action may be effected by means of the nails exerting side pressiu'e on the 
frame ; in defendant's device by a slot and gravity. But because one form of 
defendant's device has also nail holes at the outer ends of said frame, by means 
of which the réel may be fastened to a support, complaiiiant claims that it 
infringes the patented device. This contention is urged on the theory that 
'those holes are for anything for which they can be used without change, and, 
since they are exactly such holes as those of the claim of the patent, arranged 
just as those holes are arranged, and comblned wlth exactly such other élé- 
ments, they corne within that claim, whether défendant so uses them or not' 
We cannot assent to this view. The défendant has provided its réel with an 
independent, noninfringing brake device, which appareutly is satisfactory and 
sufficient for ail practieal braking purposes. It has thereby dispensed with 
the necessity of infringing the patented brake device. It has also provided in 
the appropriate place nail holes, the usual means employed where it is de- 
sired to fasten a device to a support. The patentée acquired no monopoly in 
his construction for this latter purpose. As Judge Lacombe said in the former 
case : 'It certainly was not invention to punch nail holes in the arms so as to 
fasten the device against a post' The mère fact that the nail holes provided 
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for a legitimate purpose might possibly be perverted to an illegitimate use ia 
not, in thèse circumstanees, sufflclent to support the charge of Infringement." 

It will be noticed that the décision of the Circuit Court of Appeals 
is based upon the fact that in the patent in suit the brake action is 
aiïected by means of the nails exerting side pressure on the frame, 
while in the device of the défendant the Standard Métal Strap Com- 
pany the brake action was effected by means of a slot and gravity. In 
other words, the brake action of the two patents were and are entirely 
différent, acting in a différent manner and on différent principles. 

In the case now before the court the défendant produces the brake 
action by means of holes and nails, or pins passing through thèse holes, 
and thereby exerting side pressure on the frame. In short, while the 
défendant has changed the location of the holes, and of the pins or 
nails passing through thèse holes-, he effects the same purpose and re- 
sult by the same means and in substantially the same mode and manner 
as is donc in the complainant's patent. 

Following the décision of Judge Lacombe in Cary Mfg. Co. v. De 
Haven, 88 Fed. 698, and conceding that the complainant's patent is a 
very narrow one, it is impossible to hold that the defendant's device 
does not infringe the complainant's patent. 

The court holds that the complainant's patent is valid for the rea- 
sons stated and in the respect stated, and that the défendant has in- 
fringed and is infringing. The complainant is entitled to a decree for 
an injunction and an accounting. 



EDISON V. AMERICAN MUTOSCOPE & BIOGRAPH CO. 

(Circuit Court, S. D. New York. .Tauuary 8, 1904.) 

No. 8,290. 

1. Patents— Suit foe Infkinqement— Examininq Patent on Demureeb. 

Where a bill for infringement of a reissued patent inakes profert of such 
reissue, and recites that It was founded on the original patent, givlng Its 
date and number, such original is essentially Incorporated Into the bill, 
and may be examined and compared witli the reissue on demurrer to the 
bill. 

2. Same— Issues Raised et Demueeer— Validity of Reissub. 

The défense that a reissue is void on Its face when compared with the 
original patent may be raised and determined on demurrer where botb 
patents are properly before the court 

3. Same— Validitt op Keisstje— Kiketoscopic Film. 

The Edison reissue patent No. 12,038, Division B (original No. 589,168), 
for a kinetoscoplc film, while its claims aifïtir in their language from thp 
corresponding claims of the original patent, is not so clearly for a dif- 
férent invention as to warrant a court in declaring It void on demurrer. 

In Equity. Suit for infringement of reissued letters patent No. 
12,038, division B (original No. 589,168), for a kinetoscopic film, 
granted to Thomas À. Edison September 30, 1902. On demurrer to 
bill. 

H 1. Pleading in Infringement suits, see note to Caldwell v. Powell, 19 C. G. 
A. 595. 
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Gifford & Bull (J. Edgar Bull and Richard N. Dyer, of counsel), 
for coiiiplainant. 

Kerr, Page & Cooper, for défendant. 

HAZEL, District Judge. The bill charges infringement of com- 
plainant's reissue patent No. 12,038, division B, issued September 30, 
1902, which is one of two divisions of the original patent, dated 
August 31, 1897. The application for the reissue was dated July 18,- 
1902. The défendant demurs to the bill for want of equity, and daims 
specifically that the reissued patent is void, being for a différent in- 
vention than that described in the original patent. Attached to the de- 
murrer is what purports to be a complète copy of the original patent 
upon which the reissue is founded. Complainant contends that no ex- 
press profert of the original patent is made in the bill, and that upon 
demurrer the patents cannot be examined and compared. If this be 
true, it is manifest that a défense which dépends upon such comparison 
between the original patent and the reissue cannot now be determined. 
Such assumption, however, is not borne ont by complainant's bill, 
which, upon examination, seems to conform to the prevailing practice 
by making a profert of the reissue. It recites with exactness and pré- 
cision that the reissued patent is founded upon the original grant, giv- 
ing its date and number, and allèges its surrender. Such an avéraient , 
essentially incorporated into the déclaration, brings the original patent 
before the court, and enables examination and comparison with the re- 
issue on demurrer. It may fairly be presumed, I think, from the déniai 
by Judge Lacombe of complainant's motion to strike out the demurrer, 
that this was also his view. Assuming, therefore, both patents prop- 
eriy before the court, the défense that the reissue is void upon its face 
when compared with the original patent may undoubtedly be raised 
and determined upon demurrer. Authority for so doing may be found 
in numerous cases. WoUensak v. Reiher, 115 U. S. 96, 5 Stip. Ct. 
1137, 29 L. Ed. 350; Fowler v. City of New York (C. C.) 110 Fed. 
749. From the allégations of the bill and the purported copy of the 
original patent annexed to the demurrer it appear's that the validity of 
claims i and 2 of the reissue dépend upon their resemblance to claims 
5 and 6 of the earlier patent. It is insisted by demurrant that the 
claims of the reissue are widely différent from those relating to the same 
subject set forth in the original patent, and accordingly that an inspec- • 
tion and comparison palpably disclose such an enlargement of the 
claims in the reissue as is forbidden by law. The earlier claims would 
seem to Hmit and. define the spaces between each photograph or suc- 
cessive portion of the object in motion to an equal distance. The claims 
also State that the photographie views shall "ail be taken from the same 
point of view." The reissued patent omits the word "equidistant," and 
spécifies photographs of successive positions of the object in motion 
which are "uniform sharply-defined" as observed "from a single point 
of view." In the brief s presented by def endant's counsel, it is stated : 

"While original clalm 5 provides that ail of the plctures shall be 'taker> 
from the same point of view,' the reissued claim Is expanded to Include â 
séries of plctures such as would be observed from a single point of view (i. e., 
appearing to hâve been so taken) whether this vvere the same point for ail of 
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the plctures or not. In other words, while clalm 5 of the original patent was 
limited to the product of a single statlonary caméra, claim 1 of the reissue 
is expanded to cover the product of a single caméra which may be either at 
rest or in motion while the plctures are being taken." 

This may be exactly what the reissue has accomplished. It is not 
my purpose to express any opinion concerning the scope of the reissue 
upon an examination of the two patents, simply made to décide ques- 
tions raised-on demurrer. It is doubtful whether a technical meaning 
of words appearing in the context of claims, and upon which the 
validity of the reissued patent dépends, ought to be thus decided. 
While a mère cursory comparison of the original patent and the reissue 
shows an important altération of the claims by omission of words and 
substitution of others which are apparently words of limitation and en- 
largement of its scope, nevertheless the terms employed in the patent, 
namely, "uniform," "equidistant," "positive film," "same point of view," 
"single point of view," are susceptible in the photographie art of a 
somewhat différent signification than is cômmonly given them. In any 
event, as the cause now stands, I am not preparèd to hold that upon the 
issue no question of fact can arise upon the point that the claims were 
enlarged beyond the scope of the original patent, and that there was 
such a departure therefrom as to justify the court in stopping this suit 
for infringement on the face of the two instruments. 

Demurrer overruled, with costs ; défendant to answer within 30 days. 



KANSAS CITY HAY PRESS CO. v. DEVOL et al. 

(Circuit Court, W. D. Missouri, W. D. January 25, 1904.) 

No. 1,987. 

1. Patents— SuiTS foe Infeingement— Meastjee of Damages and Profits 

Kbcoveeable. 

Where the patent Infringed is for an improved part only of a machine, 
the other parts being open to défendants' use, the burden rests on the 
complainant to separate or apportion his damages and défendants' profits 
between the patented and the unpatented features, or to show that the 
entlre value of the machine as a marketable article is attributable to the 
patented feature, and, in the absence of rellable and tangible évidence to 
sustain such burden, he is entitled to recover only nominal damages and 
profits. 

2. Same— Damages— BxjEDEN of Pboof. 

The burden .also rests upon complainant to show an established llcense 
fee for the use of the patented device, or to establish by satisfactory évi- 
dence the actual damage to his business by reason of défendants' compéti- 
tion as a basls for the computation of damages ; otherwise he can recover 
only nominal damages. 

3. Same— Computation of Profits— Services of Défendants. 

In Computing the profits of an infringement by a partnership, défend- 
ants are not entitled to be credited with the value of their own services, 
or with sums paid them by the firm for work done In the manufacture of 
the Infrlnging article, as a part of the cost of such manufacture. 

4. Same— CosTS of Référence. 

The gênerai rule is that, where a complainant recovers only nominal 
damages and profits on an accounting for infringement, the costs of the 

î 4. See Patents, vol. 38, Cent. Dig. § 610. 
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référence are taxed against him ; but, like other matters of costs In sulta 
in equity, the rule is snbject to modiflcation in a particular case, In the 
discrétion of the court, as may be équitable under the circumstances. 

In Equity. Suit for infringement of patents. On exceptions to 
master's report as to damages and profits. 

C. F. Mead, for complainant. 

Geo. A. Neal, for défendants. . • 

PHILIPS, District Judge. This is a suit in equity to enjoin the de- 
fendants from infringing patents claimed by the complainant. The 
complainant claimed under six distinct patents, covering the combined 
hay press. As to fîve of the patents the issues were found for the 
défendants, and the bill dismissed as to them. The issues were found 
for the complainant as to one of the patents, with a decree of injunc- 
tion, with directions to ascertain the profits and damages conséquent 
upon the infringement. - Thèse matters were referred to John D. Par- 
kinson, Esq., as spécial master, who has filed his report herein. Both 
of the parties hâve fîled exceptions to the master's report and his con- 
clusions on the law and the facts. ■ The exceptions are numerous, but 
the discussion of the court will be limited to a few questions of law 
which, in its opinion, are conclusive of this controversy. 

On the hearing of said exceptions the court felt impressed with the 
apparent injustice to the complainant of the conclusion of the master 
that it was only entitlcd to nominal profits and damages, in view of 
the fact that the défendants had wrongfully employed in their business 
the patented device of the complainant for a considérable length of time, 
realizing, as the master finds, considérable profit on their business. 
But after a careful reading of the exhaustive, painstaking, and well- 
considered report of the master, and examination of the authorities for 
itself, the court does not see any légal escape from the master's conclu- 
sions. 

As already stated, the bill of complaint declared upon six patents, 
covering practically the entire mechanism of the hay press in question. 
One covered certain essential qualities of the baling case or hopper; 
another the folding apron, carrying the hay to the hopper; another 
pertained to the draft pôle; and so on. Thèse were adjudged by the 
court not to hâve been infringed by the défendants. In other words, 
their use was open to them. The patented invention which the court 
held to hâve been infringed by the défendants covers a device for con- 
trolling the pitman by actuating the plunger or traverser in the baling 
chamber, the efïect of which is to increase the power applied to the pit- 
man, packing the hay with greater facility and more densely. While 
the patented device of the complainant was an improvement in the hay 
press, it did not constitute an independent, complète hay press, but was 
used in combination with prior patented parts, constituting a baling 
press, which other parts the défendants had the right to use, and which 
had been used for baling hay without the complainant' s device, which 
anterior inventions the complainant used in connection with its im- 
proved device. It is to be conceded that with the improvement made 
by the complainant the press was made more useful and efficient. 
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The contention of complainant's counseî is that inasmuch as the 
défendants employed in the construction of their machines devices free 
to their use, and also the complainant's device, they should be held to 
account for the entire profits, as for a failure to keep . separate the 
profits derived from the use of complainant's improved device, invok- 
ing the equity rule that where one wrongfully mingles his goods with 
those of another so that they are indistinguishable from the mass the 
latter is entitled to take the whole. This unquestionably is the rule 
in respect of the invasion of a copyright, where the wrongdoer has 
mingled in the book matter to which a copyright does not properly 
extend with matter covered by the copyright, "the two necessarily go- 
ing together when the volume is sold as a unit, and it being impos- 
sible to separate the profits on the one from the profits on the other, and 
the lawful matter being useless without the unlawful." The value of 
the book in such case dépends entirely "on its completeness and in- 
tegrity." Callaghan v. Myers, 128 U. S. 617, 664, 9 Sup. Ct. 177, 32 
L. Ed. 547. 

But this rule is not applicable to the case at bar. In efïect, the 
précise contention of complainant's counsel was made in the case of 
Seymour et al. v. McCormick, 16 How. 480, 486, 487, 14 L,. Ed. 1024. 
In that case McCormick obtained a patent for new and useful improve- 
ments in his reaping machine, the principal of which was giving to the 
raker of the grain a convenient seat upon the machine, etc. It was 
therefore a case where the complainant was entitled to relief for the 
invasion of his patented device, but not on the entire machine, com- 
bining other inventions open to the défendants. The trial court in that 
case rejected the contention of counsel for défendants "that inasmuch 
as the claims of the plaintifï in question hère are simply for improve- 
ment upon his old reaping machine, and not for an entire machine 
and every part of it, the damages should be limited in proportion to the 
value of the improvements thus made, and that therefore a distinction 
exists, in regard to the rule of damages, between an infringement of 
an entire machine and an infringement of a mère improvement on a 
machine." This ruling of the Circuit Court was overruled by the Su- 
prême Court. 

In Mowry v. Whitney, 14 Wall. 620, 20 L. Ed., 860, the claim was 
for an improvement in the process of manufacturing cast iron rail- 
road wheels. This patented improvement was used in combination 
with anterior inventions open to the défendants. There, as hère, it 
was claimed that where the défendant employed, in connection with 
the anterior devices open to him, the complainant's improvement, he 
should be held to account for the entire profits on his sales. The 
court held that this was error ; that it was incorrect to hold "that the 
benefit which the défendant derived from the use of the complainant's 
invention was equal to the aggregate of profits he obtained from the. 
manufacture and sale of the wheels as entireties, after they had been 
completed. It is as true of a process invented as an improvement in 
a manufacture as it is of an improvement in a machine that an in- 
fringer is not liable to the extent of his entire profits in the manufac- 
ture. * * * The patentée does not claim to hâve been the in- 
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ventor of the constituents. The exclusive use of them single is not 
secured to him. What is secured is their use when arranged in the 
process. Unless one of them is employed in making up the process, 
and as an élément of it, the patentée cannot prevent others from using 
it. * * * The défendant was not, therefore, responsible for slow 
cooling alone, or for the profits he derived from it. He was liable to 
account for such profits only when he used slow cooling in connection 
with reheating in the manner described in Whitney's claim substan- 
tially." 

In Garretson v. Clark, m U. S. 120, 4 Sup. Ct. 291, 28 L. Ed. 371, 
the patent was for an improvement, in the construction of mop heads, 
"in the method of moving and securing in place the movable jaw or 
clamp of a mop head. With the exception of this mode of clamping, 
mop heads like the plaintiff's had been in use time out of mind. Be- 
fore the master the plaintifi: proved the cost of his mop heads, and the 
price at which they were sold, and claimed the right to recover the 
différence as his damages. Of this Mr. Justice Field said : 

"When a patent is for an improvement, and not for an entirely new machine 
or eontrivance, the i)atentee must show in wliat particulars his improvement 
has added to the usefuhiess of the machine or eontrivance. He must separate 
its results distinctiy from tliose of the other parts, so that the beneflts derived 
from It may be distinctiy seen and appreciated. The rule on this head is aptly 
stated by Mr. Justice Blatchford In the court below : 'The patentée must in 
every case give évidence tending to separate or apportion the defendant's 
profits and the patentee's damages between the patented feature and the un- 
patented features, and such évidence must be reliable and tangible, and not 
conjectural or spéculative ; or he must show, by equally reliable and satisfac- 
tory évidence, that the profits and damages are to be calculated on the vvhole 
machine, for the reasou that the entire value of the whole machine, as a mar- 
ketable article, is properly and legally attributable to the patented feature.' " 

And in view of the fact that the complainant dîd not furnish évi- 
dence apportioning the profits or damages between the improvement 
constituting the patented feature and the other features of the mop 
head, and the entire value of the mop head was not attributable to the 
feature patented, it was held that the profits and damages were only 
nominal. This rule was reaffirmed in Dobson et al. v. Hartford Car- 
pet Co., 114 U. S. 439, 445, 5 Sup. Ct. 945, 29 L. Ed. 177; Dobson 
v. Doran et al, iiS^U. S. 11, 6 Sup. Ct. 946, 30 L. Ed. 63. So in 
Blake v. Robertson, 94 U. S. 728, 24 L. Ed. 245, the infringed patent 
was for an improvement in machines for crushing stone. The court 
said: 

"No license fee charged by the complainant is shovvn. The burden of proof 
rests upon him. Damages must be proved ; they are not to be presumed. The 
complainant made a profit of forty dollars an inch on the width of the jaws 
of the numerous machines he had sold. But inventions covered by other pat- 
ents were embraced in those machines. It was not shown how much of the 
profit was due to those other patents, nor how much of it was manufacturer'» 
profit. The complainant was therefore entitled only to nominal damages. 
This the court gave him. It was ail the state of the évidence warranted. It 
would hâve been error to give more." 

This question is fully and finally answered in the case of Keystone 
Manufacturing Company v. Adams, 151 U. S. 139, 14 Sup. Ct. 295, 
38 L. Ed. 103, in which Mr. Justice Shiras presented a summary of 
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the décisions. That case is strikingly apposite to the one at bar. The 
infringing patent was for an improvement in cornshellers. Under 
prior inventions a marked defect in cornshellers consisted in the choking 
of the chute through which the ears of corn dropped to the sheller, so 
wedging against each other as to clog the sheller, occasioning delays 
and necessitating the employment of an additional helper in its opéra- 
tion. The complainant's device was intended to remedy this defect, 
and was largely successful. There, as hère, the complète machine was 
made up of prior invented parts, which, in combination, made a corn- 
sheller, but of imperfect opération, which, being supplemented with the 
complainant's device, constituted a better and more useful machine for 
shelling corn. The défendant, by using the improvement in connection 
with the older inventions open to him, was guilty of an infringement. 
The record of that case, as in this, did not show that the complainant 
sought to recover a license fée for the use of his device, or even that 
he had such established fee to constitute a basis for the ascertainment 
of profits or for fixing a measure of damages. "He relied entirely on 
the proposition that the amount which he was entitled to recover could ^ 
be based on the profits realized by the défendant from the sale of the 
patented invention, and the amount of such profits he claimed to hâve 
shown by évidence tending to show what certain third parties were 
alleged to hâve made from the sale of similar devices in similar corn- 
shelling machines." This contention, not only on account of the char- 
acter of évidence relied on to ascertain the profits, but on the main 
proposition, was rejected by the Suprême Court, and the learned jus- 
tice summed up the established rules as follows : 

"It Is compétent for a complainant, who bas established the validity of hls 
patent and proved an infringement, to demand, in equity, an account of the 
profits actually realized by the défendant from his use of the patented device ; 
that the burden of proof is on the plaintiff ; that where the infringed device 
was a portion only of defendant's machine, which embraced inventions cov- 
ered by patents other than that for the infringement of which the suit was 
brought, in the absence of proof to show how much of that profit was due to 
such other patents, and how much was a manufacturer's profit, the complainant 
is entitled to nominal damages only." 

The conclusions. of the master in this respect are sustained by the 
following rulings on the circuit: Ingels v. Mast, i Flip. 424, Fed. 
Cas. No. 7,034; Fay v. Allen (C. C.) 30 Fed. 446; Reed v. Lawrence 
(C. C.) 29 Fed. 915; Bostock v. Goodrich (C. C.) 25 Fed. 819; Calkins 
V. Bertrand et al. (C. C.) 8 Fed. 755 ; Ingersoll v. Musgrove et al., 14 
Blatchf. 541, Fed. Cas. No. 7,040; American Nicholson Pavement 
Company v. Elizabeth et al., i Ban. A. 439, Fed. Cas. No. 309; and 
Robbins et al. v. Illinois Watch Company (C. C.) 78 Fed. 124. 

The bill of complaint in the case at Isar, as already stated, is based 
upon an infringement of six différent patents claimed by the complain- 
ant, covering the entire hay press. Five of thèse were rejected by 
the court, and only one sustained, pertaining to the acitivity of the 
power made .by the pitman in pressing the hay in the baling chamber. 
Counsel tHroughout, before the master, proceeded upon the theory that 
in the accounting the complainant was entitled to recover the entire 
profits realized by the défendants out of the manufacture and sale of 
the combined hay press, upon the assumption that it devolved upon the 
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défendants, if they would limit tlie recovery, to show wliat propor- 
tion thereof arose from the use of the infringed device, or that the évi- 
dence showed that but for the employment of the complainant's im- 
proved device the défendants' machine would hâve had no market 
value. There was, therefore, no attempt on behalf of its counsel to 
furnish the master any reliant data for a separable ascertainment of 
the profits, nor did the évidence show that the entire market value of 
the machine manufactured and sokl by the défendants depended solely 
upon the use of the complainant's device. They proceeded upon a mis- 
conception of the law as applied to the case under review. The master 
in such complexity could do no otherwise than report that the profits 
were only nominal. 

In respect of the damages the same conclusion follows, unless the 
évidence shows that by reason of the use of the infringed device the 
sales made by the défendants were not only augmented, but for such 
sales their business would hâve fallen to the complainant. The master's 
report shows a close analysis of the antécédent sales of the com- 
plainant as compared with those during the infringing period, froni 
which he was unable to find any tangible, reliant basis to support the 
conclusion that there had been any diminution of sales made or less 
business donc by the complainant traceable to the défendants' compéti- 
tion, or the loss of any customers conséquent thereon, and therefore 
the complainant is entitled to only nominal damages. The court is 
unable to discover such évidence in this record as would warrant the 
rejection of the master's conclusion in respect of this issue. 

The discussion by Judge Blatchford in the case of Ingersoll v. Mus- 
grove et al., 14 Blatchf. 541, Fed. Cas. No. 7,040, is quite pertinent. 
The infringed device in that case was for an improvement in a zinc 
cuspidor, with the bottom loaded with iron filings. The court said 
that whether the priées received by the plaintifï in the sale of his cus- 
pidors were less than what he would hâve received but for the defend- 
ant's infringement, as also the amount of the réduction, how much 
thereof was attributable to the acts of the défendant, as also how much 
was attributable to the fact that the infringing articles sold by the de- 
fendant contained the patented feature of the plaintifï, were questions 
of fact. Likewise the question as to whether, if the défendant had 
not sold with the infringing device, the plaintiff would bave sold a 
greater number than he did, and what profit he would hâve realized, 
and what part of such profit should be assigned to the distinctive fea- 
ture, are questions of fact, to be established by the plaintifif "by satis- 
factory évidence, not only that a réduction of his priées was caused by 
the infringements, but how much such réduction was, and how much 
of it was occasioned by the acts of the défendant, and how much was 
due to the fact that the infringing articles contained the patented- fea- 
ture of the plaintiff's patented cuspidors. * * * The évidence 
on which those conclusions were reached was in the shape of estimate 
and conjecture and opinion, and afiforded no proper basis for a report 
of actual damages by a forced réduction of priées. * * * So, also, 
it is for the plaintifif to establish, by satisfactory évidence, that he 
would hâve sold more of the patented cuspidors than he did sell if 
the infringing cuspidors had not been sold, and what profit he would 
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have made on them, and what part of such profit is to be assigned to 
the distinctive patented feature of the cuspidors." And inasmuch 
as the plaintiff's évidence, without resorting to spéculation and conjec- 
ture, failed in the given respect, only nominal damages were awarded. 

Complaint is made on behalf of complainant that the master erred 
in holding that the machine known as the "Star" was not before him 
to be taken into the actounting of profits and damages. The conten- 
tion on the part of the défendants is that the "Star" machine was in- 
vented by them in 1895 ; patent applied for in April, 1895, which ap- 
plication was allowed by the patent office in January, 1897; that the 
défendants did not begin the manufacture and sale thereof until after 
the institution of this suit; that it was a différent machine from the 
complainant's, and in any event the question of its infringement was 
not involved in this litigation. The contention on the part of com- 
plainant is that the "Star" was in fact an infringement of its said 
patented device employed in the manufacture of what is known as the 
"Farmer" press. Without stopping to détermine which of thèse con- 
tentions is correct, or whether such matter was involved in the decree 
of the court, it is sufficient to say that, if it be conceded that the "Star" 
was an infringement of the "Farmer" machine, it would not change the 
resuit. While the master in his report bas found and states the amount 
of profits arising from the sale of the "Star" machine, yet, since the 
complainant's évidence utterly fails to separate the profits and damages 
on the noninfringing from the alleged infringing device in respect of 
the manufacture and sale of the "Star" press, the same resuit follows. 
The same blunder is common to ail. 

The défendants have pressed with some zeal some of their excep- 
tions taken to the master's report and findings. For instance, it is 
claimed that the master erred in rejecting, in the computation of 
profits chargeable against the défendants, the salary paid to Livengood, 
one of the défendants, who was an expert machinist, and for moneys 
advanced by one of them to the concern. The défendants were a part- 
nership, and not a corporation. This contention is fully met by the 
ruling in Callaghan v. Myers, 128 U. S. 663, 664, 9 Sup. Ct. 190, 32 
L. Ed. 547. Tïiere the défendants contended that the master erred in 
disallowing to the défendants crédits for amounts paid to the dififerent 
members of the fii'm for their services in the way of salaries, as a 
part of the expense of conducting their business, amounting to $12,000 
a year, which was drawn by the défendants under a partnership agree- 
ment as family and personal expenses. The court said : 

"We do not think that the value of the tlme of an infringer, or the expense 
of the living of himself or his family, whlle he is engaged in vlolatlng the 
rights of the plaintlfC, is to be allowed to him as a crédit, and thus the plaintifC 
be compelled to pay the défendant for his tlme and expenses whlle engaged in 
infringing the copyright. If the défendants, instead of employing others to do 
the work, had chosen to do it themselves, they might as well have made a 
charge, and claimed to have been credited for it, of so much a month or a year 
for their services in preparing the infringing volumes. The case stands on a 
différent footing from that of the salaries of the managing offlcers of a cor- 
poration." 

So the $9,000 advanced by the défendant H. F. Devol to their busi- 
ness, or for the paynient of debts of the copartnership, was rightly re- 
127 F.— 24 
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jected by the master, not only because it was paid after the institution 
of tliis suit, but because' the master, in effect, in taking account of the 
profits, necessarily took into account the débits of the concern, and if 
the défendants were to be allowed this post crédit they would in effect 
haA'e received a double crédit. But thèse matters are of no practical 
conséquence to the défendants in view of the finding of the master 
that the complainant is only entitled to nominal profits, when the re- 
jection of the Livengood claim would not hâve made the sum of the 
crédits equal to the profits. 

The Matter of Costs : The rule of practice, generally, seems to be 
that where the complainant recovers only nominal profits and damages 
the costs of référence and the proceedings thereunder are taxed against 
him. IngersoU v. Musgrove, supra; Everest v. Buffalo L. O. Co. 
(C. C.) 31 Fed. 742; Kirby v. Armstrong et al. (C. C.) 5 Fed. 801; 
Robbins v. Illinois Watch Company (C. C.) 78 Fed. 124. 

In some, if not most, of thèse cases the reports showed that no 
profits had been realized in the défendants' business. The awarding 
of costs for or against a part}' in equity rests largely in the sound 
discrétion of the chancellor, to be exercised according to the circum- 
stances of the particular case. It is difficult for the impartial mind, 
on reading the évidence in this case, to escape the impression that the 
défendants did reap some advantage from tl\e use of the infringing 
device, although the quantum, under the évidence furnished by the 
complainant, is quite impossible of approximate definite ascertainment. 
In view of this situation, the court deems it just to divide thèse costs 
equally betvveen the parties. 

It results that the exceptions of both parties are overruled, and the 
conclusions of the master are affirmed. 



CITT OF PHILADELPIIIA v. ATLANTIC & P. TBLEGRAPH CO. 

(Circuit Court, E. D. Pennsylvania. January 14, 1904.) 

No. 340. 

1. New Teia-l— Verdict agaikst Weight oï Evidence— Prior Décision of 
Appellate Court. 

Where a judgment of a Circuit Court, based on a verdict directed by 
the court, was reversed by the Suprême Court on the ground that under 
the évidence tlie question at issue should hâve been submitted to the jury, 
the trial court is not warranted in setting aside a verdict for the same 
party, found by the jury on a subséquent trial on substantially the same 
évidence. 

At Law. On motion for new trial. 
For former opinion, see 109 Fed. 55, 

James Alcorn and John h. Kinsey, for plaintiflp, 
Read & Pettit, for défendant. 

J. B. McPHERSON, District Judge. The litigation concerning the 
question involved in this case has been carried on for a good many 



CITT OF PHILADELPHIA V. ATLANTIC <fc P. TELEGKAPH CO. 371 

years. In Philadelphia v. Western Union Telegraph Co. (C. C.) 40 
Fed. 615 — the first reported décision of the séries — the circuit court 
for this district decided that the license fee sought to be exacted by 
the city from the telegraph company for the years 1886, 1887, and 1888 
in respect of its pôles and wires, under the two ordinances that lie at 
the foundation of the présent suit, was excessive and unreasonable. 
The city seems to hâve acquiesced in this décision, but brought suit 
afterwards, under the same ordinances, against the same défendant, for 
the years 1889 and 1890. A verdict was directed in favor of the 
telegraph company for the same reason that controlled the previous dé- 
cision of the court. This ruling was held to-be erroneous, however, 
by the Circuit Court of Appeals (89 Fed. 454, 32 C. C. A. 246), Mr. 
Justice Shiras delivering the opinion of the court, on the ground that 
évidence should hâve been received by the trial judge to the e"ffect that 
additional expense had been imposed upon the city in providing more 
fire companies and apparatus because of the electric wires suspended 
in the streets ; and upon the further ground that évidence should hâve 
been received concerning the expense that the city had been obliged to 
incur in connection with the meetings of councils for the purpose of 
regulating the érection of wires and pôles. What finally became of 
this suit I am unable to say, but substantially ail the questions then 
raised were raised again in the action now before the court, which is 
brought, not against the Western Union Telegraph Company directly, 
but against a corporation that owns one of its leased lines. Obeying 
the instructions of the Circuit Court of Appeals, the question of rea- 
sonableness was submitted to the jury upon the first trial of the présent 
case, and a verdict was found in favor of the city for part of its 
claim. The judgment was reversed, however, by the Circuit Court of 
Appeals (102 Fed. 254, 42 C. C. A. 325), mainly upon the ground that 
the jury were not warranted in iînding that the full amount of the 
charge was not justified by the évidence concerning the increased ex- 
penditures of the city by reason of the pôles and wires upon the streets, 
and that the court should hâve so instructed the jury. Upon the sec- 
ond trial, the évidence was a substantial répétition of the évidence pre- 
viously given, and accordingly the trial judge, in obédience to the di- 
rection of the Court of Appeals, directed a verdict in favor of the city 
for the full amount of its claim. Thereupon the telegraph company 
took a writ of error directly to the Suprême Court of the United States, 
a constitutional question being involved, and the judgment of the Cir- 
cuit Court was again reversed, but now upon the opposite ground, 
namely, that the question of reasonableness should hâve been submitted 
to the jury. Atlantic, etc., Coi v. Philadelphia, 190 U. S. 160, 23 Sup. 
Ct. 817, 47 L. Ed. 995. Upon the third trial, the question was sub- 
mitted in accordance with the opinion of the Suprême Court, and the 
verdict is again in favor of the city. It is this verdict that L am 
asked to set aside, substantially for the reason that the weight of the 
évidence is in favor of the défendant, and that both ordinances, or at 
ail events one of them, should hâve been found to be excessive and un- 
reasonable. In view of the Suprême Court's décision, however, I do 
not see how I can take the action desired by the défendant, unless I 
am prepared to say that no verdict shall stand except a verdict in its 
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favor. This I cannot say, in the face of the following knguage, whicfi 
may be found in the opinion of the court : 

"The reasonableness of thls llcense charge belng tried before a jury, the 
parties were entltled to a flndlng of the jury upon that question of faet, unlesa 
the testimony was such as to compel a décision one way or the other, In whicb 
case the court might be justifled In dlrectlng a verdict. After a careful review 
of the évidence, we are coustralned to believe that it vi'as not such as to ex- 
clude any other conclusion than that dlrected by the court. We do not hold 
that It was not sufflclent to sustain a flndlng by the jury to that effect, but 
slmply that there were matters presented from whlch a jury mlght rlghtfully 
conclude that the ordlnance and llcense charges were unreasonable." 

After stating in some détail what matters are thus referred to, the 
court goes on to say : 

"Now, the comparlson of ail thls évidence, the détermination of Its welght 
and efCect, and whether the charge made by the city for supervision was rea- 
sonable or not, should hâve been left to the jury. • • * It might hâve 
come to the conclusion that the charge was not made slmply to meet the ex- 
pansés of supervision, but rather to make a charge so burdensome as to com- 
pel the Company to remove its wires from the pôles and put them In conduits. 
* • * We think, therefore, the court erred In withdrawlng the case from 
the jury." 

"Before concluding, we repeat that we are not Intendlng to express any 
opinion as to the eCCect of the testimony as a whole, or to Intlmate what the 
verdict of a jury ought to be, nor do we mean to Imply that there must be 
satisfaetory évidence of the actual cost of supervision. AU we mean to dé- 
cide Is that there was sufflclent testimony to go to the jury and obtaln its 
judgment whether the ordlnance passed by the city and the charges imposed 
thereby were, considering ail the clrcumstances of the cfase, reasonable or op- 
pressive." 

This language can only mean, I think, that there was enough évi- 
dence in the case to support a verdict for either party; and, if I am 
correct in thus interpreting the utterances of the court, I should not 
be justified in substituting my own judgment for the judgment of the 
jury. 

The case of Postal Telegraph Co. v. Borough of Taylor, 24 Sup. 
Ct. 208, decided by the Suprême Court of the United States on January 
4, 1904, is not in conflict with the case from which I hâve just quoted. 
It is true that the license fee imposed by the ordinance of the borough 
upon the telegraph company was of the same amount as the charge 
now in question--$i for each pôle, and $2.50 for each mile of wire — 
and that this fee was declared to be excessive, and therefore void; 
but the reasons given for this conclusion show clearly the essential 
différence between the two cases. Upon the trial now being reviewed 
there was at least as much évidence in favor of the city as was con- 
tained in the record upon which the foregoing remarks of the Su- 
prême Court are predicated, while in the borough's case the facts that 
were averred in the company's affidavit of défense, and were admitted 
to be.true by a motion questioning their sufficiency, showed beyond 
question that the fee was grossly excessive, that the borough did not in- 
spect the pôles and wires at ail, had spent no money whatever upon this 
account, and was merely pretending to levy a license fee, while its real 
object was to levy a tax for the purposes of revenue. The following 
quotation from the opinion of the court, delivered by Mr. Justice Peck- 
ham, may be contrasted with the language which has been extracted 
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from the opinion in Atlantic & Pacific Telegraph Ce. v. Philadelphia, 
supra : 

"We corne, then, to an examination of the question whether this fee, in the 
light of -the admltted facts set forth in the affidavit of défense, can, by the 
widest stretch of imagination, be regarded as reasonable. The borough is, 
where the pôles are planted and the wires stretched, sparsely settled, and the 
danger to be apprehended from neglect in regard to the pôles and wires is 
reduced to a minimum. The borough has in fact done nothing in the way 
of Inspection or supervision during the time covered by the license in ques- 
tion. It has not expended one dollar for any such purpose. It has incurred 
no liability to pay any expansés arising from inspection or supervision on its 
behalf. The fee itself is twenty times the amount of expense that might hâve 
been reasonably and fairly incurred to make the most careful, thorough, and 
eflacient inspection and supervision that might hâve been made of such pôles 
and wires, and for ail reasonable measures and précautions that possibly 
could be required to be taken by the borough for the safety of its citizens and 
the public. This is not a mère expression of opinion. It is the averment of 
a fact. The company knows the amount it costs for the inspection, which it 
avers is made by its own servants, and which it avers is a most careful and 
efficient inspection, one intended to place and maintain the pôles and wires 
in perfectly safe and satisfactory condition. Knowing that cost, and compar- 
ing it with the amount demanded under the ordinance, it is enabled to state 
as a fact, and not as a mère opinion, that the amount of the license fee ex- 
acted under the ordinance is as stated, twenty times more than it ought to 
be to secure a reasonable, efficient, and most careful inspection, as set forth 
in the affidavit mentioned. « * * 

"When we come to an examination of the grounds upon which this kind 
of a tax is .iustiflable, and when we find that in this case each one of those 
grounds is absent, how is it possible to uphold the validity of such an ordi- 
nance? To uphold it in such a case as this is to say that it may be passed 
for one purpose and used for another — passed as a police inspection measure 
and used for the purpose of raising revenue ; that the enactment as a police 
measure may be used as a mère subterfuge for the purpose of raising revenue, 
and yet because it is said to be an inspection measure the court must take it 
as such, and hold it valid, although resulting in a rate of taxation, which, 
if carried ont throughout the country, would bankrupt the company were it 
added to the other taxes properly assessed for revenue and paid by the com- 
pany. It is thus to be declared légal upon a basls and for a reason that do 
not exist in fact. 

"We think the court Is not bound to aeknowledge an ordinance such as this 
to be valid in face of the facts stated in the affidavit of défense. Confessedly 
there has been hère no inspection, no expense incurred to provide for one, 
even though not made, and ail expenses and liabilities that might fairly and 
reasonably be incurred on the part of the borough are not one-twentieth of 
the amount it exacts for an inspection which it has not made. Under such 
facts it would seem to be plain that the ordinance was adopted as a means 
for the raising of revenue, and not to repay expenses for inspection. 

"Judging the intention of the borough by its action, it did not intend to 
expend anything for an inspection of the pôles and wires, and did intend to 
raise revenue under the ordinance. Courts are not to be deceived by the 
mère phraseology in which the ordinance is couched when the action of the 
borough in the light of the facts set forth in the affidavit shows conclusively 
that it was not passed to repay expenses or provide for the liabilities In- 
curred in the way of inspection or for proper supervision." 

A new trial is refused. 
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DAIX V. SUPREME COUNCIL A. h. H. 

(Circuit Court, B. D. Pennsylvania. January 15, 1904.) 
No. 58. 

1. Benefit Life Insurance— Renunciation of Contkact bt Association — 

Delay of Member in Exercising Right to Rescind. 

Where an incorporated fraternal life Insurance association renounced 
its contracts wltti members by adopting an invalid by-law attempting to 
reduce the ainount payable on its certifleates of membershlp aud by levy- 
Ing an assessment thereunder, the rlght of a member to eleet to treat the 
contract as rescindée, and to recover the payments made by him, is not 
lost by delay so long as he has not paid the illégal assessments, nor done 
anything to afflrm the action taken, unless in conséquence of such delay 
the position of the association has been altered to its injury. 

2. Same— Action to Enfobce Rescission— Défenses. 

In an action by a member of a life insurance association to enforce a 
rescission of his contract and recover payments made thereunder because 
of a renunciation of the contract by the association, an affldavlt of défense 
stating generally that by reason of plaintiff's delay in electing to rescind 
the association has altered its position to its préjudice, without setting 
out in détail any facts to support such statement, and where the associa- 
tion has always denied, and still dénies, plaintiflf's right to rescind, is in- 
sufflcient to state a défense. 

3. Same— Limitation. 

A provision in the by-laws of a beueflt life association limiting the time 
for bringing an action on any cause or claim arislng out of any member- 
shlp certiflcate to one year from the time the cause of action accrues, 
whicb, from the context, is shown to relate solely to actions after the 
death of a member to recover on his certiflcate, does not apply to an action 
by a member to enforce a rescission of his contract on account of an an- 
ticipatory breach thereof by the association. 

At Law. Action to enforce rescission of a contract of life insur- 
ance and to recover payments made thereunder. On motion for 
judgment for want of sufficient afïidavit of défense. 

John H. Sloan, for plaintifï. 

Murdoch Kendrick and Frank P. Prichard, for défendant. 

J. B. McPHERSON, District Judge. It is conceded by the de- 
fendant that the questions raised by its two afiidavits of défense hâve 
been decided against it by the Court of Appeals for this Circuit in the 
case of Suprême Council, etc., v. Black, 123 Fed. 650, except the effect 
of the présent plaintifï's delay in rescinding his contract of insurance, 
and the efïect of a by-law that was not set up as a défense in the suit 
brought by Black. 

With regard to the first of thèse questions the facts are as follows : 
The défendant passed an invalid by-law in August, 1900, whereby it 
sought to reduce the sum payable upon the plaintilï's policy from 
$5,000 to $2,000, and on October i, 1900, put the by-law into efïect 
by levying an assessment upon the new basis, and demanding payment 
thereof. Due notice of the assessment, which was payable on or be- 
fore October 3ist, was given to the plaintifï, but he neither made pay- 
ment nor took any other action in the matter until February 21, 
1903, when he addressed a letter to the treasurer of the défendant, 
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in whîch, after referring to the attempt to reduce the sum payable 
upon his certificate, he said : 

"The corporation itself having thus broken the contract between us, I was 
justified in refusing to pay further assessments. I therefore give the corpo- 
ration, and you, notice that I hâve elected to rescind the contract, and demand 
that the assessments which hâve been paid by me to the corporation shall be 
returned to me with interest." 

This suit was brought four months afterwards, on June 22, 1903. 
Concerning the effect of this delay from October 31, 1900, to Feb- 
ruary 21, 1903, the supplemental affidavit of défense makes the fol- 
lowing averments: 

"On October 1, 1900, plaintifî was duly notifled, in common with ail other 
members, of an assessment duly called. This notice differed from its previ- 
ous assessments only in being smaller in amount. Under the by-laws of the 
défendant, the plaintifC had until the 31st of October to pay the assessment, and 
in case of nonpayment would be suspended from the order, subject to certain 
rlghts of reinstatement. PlaintifC made no protest against the passage of the 
by-law or against the assessment, and made no reply to the notice sent him. 
He did not rescind or attempt to rescind the contract, or tender the amount 
of assessment under the former by-laws, or notify défendant or any of its 
officers that he objected to or dissented from the by-law. On the contrary, 
he continued for thirty days to remain a member, and at the end of that time 
allowed himself to be suspended for nonpayment of assessment under the 
rules. From that time until February 21, 1903, he made no claim that de- 
fendant owed him any money, nor any demand for the repayment of dues, 
nor did he daim that défendant had broken any contract, or that he had 
exercised any right of rescission. On the contrary, by his silence, he led 
défendant to believe that he had acquiesced in the change, but had not de- 
sired to continue his membership, and had therefore allowed himself to be 
suspended for nonpayment of assessments. In the meanwhile the défendant 
had made assessments on the basis that there was no claim by plaintifC. New 
members had been admitted, and old ones, who would hâve been assessed to 
pay plaintifC's claim, had died, and their beneflciaries had recelved the amounts 
of their certiflcates. Défendant is advised that, if plaintifC ever had the right 
to rescind his contract of membership, he is estopped by his silence and delay 
from now exercising that right when the position of défendant has so mate- 
rially changed." 

For présent purposes thèse averments must be assumed to be true, 
and the question for décision is whether they are sufificient to pre- 
vent judgment. The facts being undisputed, the court must décide 
upon their effect. The rule to be followed in determining at what 
moment oî time an executory contract has been rescinded because 
of an anticipatory breach is thus stated by the Circuit Court of Ap- 
peals in Black's Case, adopting the language of the Master of the 
Rolls in Johnstone v. Milling, L. R. 10 Q. B. Div. 460, 467, which the 
Suprême Court of the United States also approved in Roehm v. 
Horst, 178 U. S. I, 20 Sup. Ct. 780, 44 L. Ed. 953 : 

"Where one party assumes to renounce the contract — that is, by anticipa- 
tion refuses to perform it — he thereby, so far as he is concerned, déclares his 
intention then and there to rescind the contract. Such a renunciation does 
not, of course, amount to a rescission of the contract, because one party to a 
contract cannot by himself rescind it; but by wrongfully making such a re- 
nunciation of the contract he entitles the other party, if he pleases, to agrée 
to the contract being put an end to, subject to the rétention by him of his 
right to bring an action in respect of such wrongful rescission. The other 
party may adopt such renunciation of the contract by so acting upon It as 
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to déclare that he, too, treats the contTact as at an end, except for the pur- 
pose of brlnging an action upon it for the damages sustalned by him in con- 
séquence of such renunciation." 

The plaintiff's policy, therefore, was not rescinded until he gave 
notice on February 21, 1903, that he accepted the defendant's re- 
nunciation of the contract. Was this too late? I think that the 
Sound ruie, by which the answer to this question should be deter- 
mined, is the rule laid down by the Court of Exchequer Chamber in 
Clough V. London, etc., Raiiway Ce, L. R. 7 Exch. 27, 34, 35. That 
was a case of rescission for fraud, but I see no différence in principle. 
Whatever the cause may be that gives rise to the right to rescind, the 
question must still remain, how soon must the right be exercised? 
The language of the court is as follows : 

"Tlie fact that the contract was induced by fraud dld not render the con- 
tract void, or prevent the property from passing, but merely gave the party 
defrauded a right, on discovering the îraud, to elect whether he would con- 
tinue to treat the contract as binding, or would disafflrm the contract and 
résume his property. This was not controverted at the bar, and it is not uec- 
essary to cite authorities for it. 

"And we further agrée that the contract continues valid until the party 
defrauded bas determined his élection by avoiding it. And, as is stated in 
Com. Dig. 'Election,' c. 2, if a man once détermines his élection, it shall be 
determined forever; and, as is also stated in Com. Dig. 'Election,' c. 1, the 
détermination of a man's élection shall be made by express words or by act. 
And, consequently, we agrée with what seems to be the opinion of ail the 
judges below, that, if it can be shown that the London Planoforte Company 
hâve at any time, after knowledge of the fraud, eitUer by express words or 
unequivocal acts, affirmed the contract, their élection bas been determined 
forever. But we differ from them in this : that we think the party defraud- 
ed may keep the question open so long as he does nothing to atflrm the con- 
tract. ïhe principle is precisely the same as that on which it is held that 
the landlord may elect to avoid a lease and bring ejectment when his tenant 
bas committed a forfeiture. If, with knowledge of the forfeiture, by the re- 
celpt of rent or other unequivocal act, he shows his intention to treat the lease 
as subsisting, he bas determined his élection forever, and can no longer avoid 
the lease. On the other hand, if, by bringing ejectment, he unequivocally 
shows his intention to treat the lease as void, he has determined his élection, 
and cannot afterwards waive the forfeiture. Jones v. Carter, 15 M. & W. 
718. We cannot do better tlian to cite the language of Bramwell, B., in Croft 
v. Lumley, 6 H. of L. 705, which precisely expresses what we mean. He says : 
'The common expression "waiving a forfeiture," though sufflciently correct 
for most purposes, is not strictly accurate. When a lessee commits a breach 
of covenant on which the lessor has a right of re-entry, he may elect to avoid 
or not avoid the lease, and he may do so by deed or by word. If, with notice, 
he says, under circumstances which bind him, that he will not avoid the lease, 
or be does an act inconsistent with his avoiding — as distraining for rent (not 
under the statute of Anne), or demanding subséquent rent — he elects not to 
avoid the lease ; but if he says he will avoid, and does an act inconsistent 
with its continuance — as bringing ejectment — he elects to avoid it. In strict- 
ness, therefore, the question in such cases is, has the lessor, having notice of 
the breach, elected not to avoid the lease, or has he elected to avoid it, or has 
he made no élection?' 

"In ail this we agrée, and think that, mutatis mutandis, it is applicable to 
the élection to avoid a contract for fraud. 

"In such cases the question is, has the person on whom the fraud was 
practiced, having notice of the fraud, elected not to avoid the contract, or has 
he elected to avoid it or has he made no élection? 

"We think that, so long as he has made no élection, he retains the right to 
détermine it either way, subject to this; that if, in the interval whilst he 
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îs dellberating, an innocent thlrd party bas acquired an Interest in the prop- 
•erty, or if, in conséquence of his delay, the position even of the wrongdoer 
is affected, it will preclude him from exercising his right to rescind. 

"And lapse of time without rescinding will furnish évidence that he bas 
determined to aflHrrn the contract; and, when the lapse of time is great, it 
probably would, In practlce, be treated as conclusive évidence to show that he 
bas so determined." 

This statement of the law was approved by the same tribunal in the 
later case of Morrison v. Ins. Co., L. R. 8 Exch. 197, 203, in which 
the court said further (page 205) : 

"The learned judge further told the jury that tbey were to consider whether 
the élection was exercised within a reasonable time, telling them that the 
party entitled to elect must do so within a reasonable time. It is not neces- 
sary to consider whether tljis direction is correct, or whether the party en- 
titled to elect may not do so at any time, unless in the meantlme he has elected 
to afflrm the contract, or unless the rights of thlrd parties bave intervened, 
or the other party to the contract bas altered his position under the belief 
that the contract was a subsisting one ; for, if the latfer be the correct view, 
the direction of the learned judge was too favorable to the plaintiff, and, of 
course, he cannot complain of it. 

"If, indeed, it had appeared that, in conséquence of the delay and of the 
absence of protest by the défendants, the plaintiff's position had been altered, 
and he had thereby been induced to believe that the défendants intended to 
waive their right to avoid the contract of insurance, and had subsequently 
abstained from effecting insurance elsewhere, we should probably hâve thought 
that, though tbere had been in fact no exercise by the défendants of their 
right of élection, the case fell within the view taken in Clough v. London & 
Northwestern Railway Co., and that this question ought to hâve been sub- 
mitted to the jury." 

The correctness of this rule is, I think, scarcely to be questioned. 
The defendant's action in renouncing the contract gave to the plaintiff 
an unquestioned right to rescind, and there is nothing in the facts of 
the case that points to a definite time before which he was obliged to 
exercise his right. No doubt he was bound in fairness to the défend- 
ant to make up his mind concerning his course, and to notify the de- 
fendant thereof, before the position of the latter should be changed to 
its disadvantage ; but so long as no such change took place it could 
made no différence to the défendant whether the plaintiff rescinded in 
one month or in two years. Their relations were wholly suspended. 
The défendant had gone through the form of expelling the plaintiff 
for failure to pay the unlawful assessment of October i, 1900, and no 
longer recognized him as a member. The lapse of time that appears 
in this case therefore was of no importance. The plaintiff chose to 
take the risk that the defendant's position might be changed for the 
worse during his delay, and I do not see upon what ground the de- 
fendant can complain. It is true that silence alone, if persisted in for 
a long time, might point irresistibly to the conclusion that the plaintiff 
had acquiesced in the defendant's conduct, and it must be admitted that 
difficult questions might arise in this région. But in the case now 
being considered it is not the plaintiff's prolonged silence that is re- 
lied upon, but the fact that during his silence the defendant's situation 
has been changed to its disadvantage. What is to be found in the 
afïîdavits upon this point? It will be observed from the paragraph 
heretofore quoted that the only matter of any substance is, to use 



378 127 FEDERAL REPORTER. 

the more concise language of the first affidavit, tliat "the position of 
the défendant is materially changed by reason of the delay on the 
part of the said plaintiff in making a demand on the défendant. Dur- 
ing the period of the plaintiflf's delay, increased assessments would 
hâve been laid tipon many members who are now deceased or who 
hâve withdrawn from the défendant organization during that time." 
This seems to me to be wholly insufficient, and the supplemental affi- 
davit does not better it. 'It is a vague and gênerai averment, without 
stating in détail any facts to support it, and upon that ground alone I 
think it might be held to be insufficient. But a more serious objection 
to its sufficiency lies in the fact that nothing is stated to show that 
the death or withdrawal of members during the period of the plaintifï's 
silence lias impaired the ability of the défendant to meet the plaintiflf'i^ 
demand, or has throvvn a greater burden lipon its présent member- 
ship than they vi^ould otherwise hâve been obliged to bear. Under the 
constitution of the order, a claim, such as is now being sued for, is 
to be paid out of the benefit fund (section 53, by-laws), and this is ac- 
cumulated by periodical assessments according to a rate fixed by sec- 
tion 54, and not by an assessment specially laid. If the order contain.'- 
as many members now as it did in October, 1900, if the places of those 
who hâve died or withdrawn hâve been taken by other persons, the 
pecuniary ability of the order not having been impaired, the mère fact 
that the personnel of the membership has somewhat changed is of no 
importance. There is a good deal of force, also, in the argument that 
the défendant has always denied the validity of the plaintifï's claim, 
and, indeed, is still denying it; so that the averment that the plaintifï's 
silence and delay misled the défendant, and prevented the levy of in- 
creased assessments upon those who died or withdrew since October 
31, 1900, is manifestly without foundation in fact. A valuable note on 
the subject of rescission will be found in Bryant v. Isburgh (Mass.) 74 
Am. Dec. 657 et seq. See, also, note to Johnson v. Evans (Md.) 50 
Am. Dec. 674, 675. I think, therefore, that the affidavits of défense 
fail to show any fact from which it may be properly inferred that the 
position of the défendant has been changed for the worse during the 
plaintifï's delay ; and, since no facts are set forth, the déclaration by 
the défendant that its position has been changed is merely the ex- 
pression of its own opinion upon that subject. 

The second ground of défense is that the suit was brought more than 
a year after the cause of action accrued, and that this is too late, 
because of the following provision in section 68 of the by-Iaws : 

"No action at law or in equity in any court shall be brouglit or malntained 
on any cause or claim arislng out of any membership or benefit certiflcate, un- 
less sucli action is brouglit within one year from tbe time wben sucti action 
accrues." 

There are, I think, two sufficient answers to this défense. In the 
first place, the cause of action did not accrue until the notice of rescis- 
sion was given on February 21, 1903 ; and, as suit was brought within 
four months thereafter, the provision just quoted is not a bar to the 
action. And the second answer is quite as complète. The défendant 
has not quoted the whole of section 68 in its affidavit of défense. The 
by-laws, however, were made part of the record by the first affidavit, 
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and may therefore be examined by the court. Such examination, dis- 
closes the fact that the rest of section 68 is this : 

"Such rlght of action shall accrue 90 days after ail proofs called for, in 
case of deatli of a member, shall hâve been furnlshed. In ail cases where 
any proof of death has not been furnlshed by a beneflclary, as required wlthln 
12 œonths after such death, ail claims that mlght hâve been made shall be 
regarded as abandoned, and no proof shall thereafter be recelved, or any 
claim made thereon." 

This section is one of a group of five under the common head 
"Death-Notice, Proofs, Etc.," and it is perfectly obvious upon reading 
thèse sections that they are ail dealing solely with the case where a 
member has died, and a, claim is being made upon his certificate. 

In my opinion, the affidavits of défense are insufEcient, and the plain- 
tifï may therefore enter judgment for the amount claimed in his state- 
ment, namely, $2,517.80, with interest from June 21, 1903, the date- 
when suit was brought 
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(Circuit Court, E. D. Pennsylvanla. January 15, 1904.) 

No. 37. 

1. Pleadinq— AFFiDAvrr of Défense— Ai-legation of Notice. 

Where the sufficlency of a défense pleaded dépends upon whether a per- 
son, since deceased, acted with knowledge of a certain fact, a inere state- 
ment in the affidavit of défense that be was "duly notifled" of such fact is 
InsufBcient 

At Law. On motion for judgment for want of a sufficient affidavit 

of défense. 

F. Earle von Leer, for plaintiff. 
Murdoch Kendrick, for défendant. 

J. B. McPHERSON, District Judge. In many respects this contro- 
versy resembles the cases of Suprême Council, etc., v. Black, 123 Fed. 
650, in the Court of Appeals for this circuit, and Daix v. Suprême 
Council, etc. (58, April Sessions 1903) 127 Fed. 374, which has just been 
decided in this district. It differs materially from both cases, however, 
in the nature of the défense. The présent affidavit sets up the illégal 
by-law passed in August, 1900, that was referred to in those cases, re- 
ducing the amount payable upon the certificate of the plaintiff's husband 
from $5 ,000 to $2,000, but then goes on to aver that the plaintiff's hus- 
band, who was then alive, and a member of the order, received due 
notice of the by-law; that future assessments were levied upon the 
new basis, and were paid by him ; and from thèse facts the conclusion 
is sought to be drawn that lie assented to the by-law by paying thèse 
assessments without protest or demur. It is also averred that after 
his death the plaintiff, who was his wife, and the beneficiary named 
in the certificate, presented a claim for $5,000, but, upon being in- 
formed by a prominent officer of the order that this amount had been 
reduced to $2,000 by the action of the suprême council in August, 
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1900, and tliat her husband liad agreed to the change, she accepted this 
information as correct, was paid the full amount due upon the reduced 
basis as a complète settlement, and surrendered the certificate for can- 
cellation. The plaintiff objects to the siifficiency of thèse averments 
upon the ground that they are not sufficiently précise and definite upon 
the most material point. With this position I agrée. The funda- 
mental fact underlying both défenses is the giving of notice to the 
plaintiff's husband, and the statement contained in the affidavit that he 
was "duly notified" is a mère conckision of the défendant itself, unac- 
companied by any facts that might enable the court to judge of its 
correctness. This part of the alBdavit should be much more detailed. 
At présent it gives no information whatever upon a most important 
Eubject. The paragraphs referred to are as follows: 

"The plaintifC's husband, Walter B. Stephenson, was duly notifled of this 
amendment, and assented to its adoption by paying dues and assessments to 
the défendant after such notice, and by paying assessments to the défendant 
upon the rate or scale of assessment upon the amount of two thousand ($2,000) 
dollars. * * * 

"The plaintifC, upon the death of her husband, the said Walter B. Stephen- 
son, made proof of his death to the proper officer of the défendant corporation, 
to wit, the State commander, J. Harry Hughes, residing in the city of Phila- 
delphia, and the said J. Harry Hughes, as an officer of the said défendant, 
fully explained to plaintifC the above-recited amendments to the by-laws, her 
husband's assent thereto, as above recited. He also fully Inf ormed her of the fact 
that there were suits at law growing out of controversies over the légal efCeet 
of the above-reeited amendment to the laws, and that the défendant would 
pay $5,000 only upon a final judgment to that effect in a suit at law. 

"With full knowledge of thèse facts, and In full payment and satisfaction 
of her rights under the said benefit certificate, and as a complète settlement 
of her claim against the défendant, the plaintiff accepted the sum of 1,900 
dollars, and surrendered the said benefit certificate for cancellation, and the 
same bas been duly canceled, in conséquence whereof the défendant does not 
now owe the said sum of 3,100 dollars, or any part thereof." 

In my opinion, this is too indefinite. It ail dépends upon the effect 
of a notice, about which nothing is said except that the member was 
"duly notified." The plaintifif's consent to the settlement was ob- 
tained by explaining to her that her husband had given his assent, 
"as above recited," again referring to the notice, but adding nothing 
to the previous insufficient statement. The affidavit should set out 
whether the notice was verbal or written, and, if written, it should 
append a copy, and should state distinctly how the written paper reached 
the member, whether by mail or by some other method of service. 
It is only after ail thèse facts are made known that the court can be 
in a position to détermine whether the member was "duly notified" 
of the by-law in question. I think also that the affidavit should set 
forth in figures what change in the amount of the assessment was made, 
and how many assessments were paid upon the new basis. 

The défendant may file a supplemental affidavit upon thèse points 
within 20 days. Upon failure so to do, judgment may be entered for 
the plaintifï for want of a sufficient affidavit of défense. 
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LAND TITLE & TRUST CO. v. McCOACH, Collecter. 

(Circuit Court, E. D. Pennsylvania. January 20, 1904) 

No. 52. 

1. Internai, Revenue— Legacy Taxes— Vested Remaindeb. 

A testator who died in March, 1902, by his will bequeathed hls reslduary 
estate in trust, the income to be paid to his wife during her lif e, and af ter 
her death to be divided between hls chlldren then living ; the children of 
any deceased child to take in place of their parent. Held, that ail chlldren, 
and the heirs of any deceased, took a vested interest on the testator's 
death, which became subject to the legacy tax imposed by section 29 of 
the war revenue act of 1898 (Act June 13, 1898, c. 448, 30 Stat 464 [U. S. 
Comp. St. 1901, p. 2307]). 

Action to recover legacy taxes paid to défendant as collecter of in- 
ternai revenue. On demurrer to plaintiiï's statement of claim. 

John G. Johnson, for plaintiff. 

J. Whitaker Thompson and James B. Holland, for défendant. 

J. B. McPHERSON, District Judge. The plaintiff is exécuter of 
the estate of George M. Troutman, who died March s, 1901, leaving 
a wife and lineal descendants to survive him. The relevant provisions 
of his last will, together with the other facts necessary to be known 
in order to understand the présent controversy, will appear in the fol- 
lowing paragraphs f rom the plaintiff's statement : 

"By said will, a copy of which is hereto annexed and made a part of thls 
statement, after sundry spécifie bequests, he provided, Inter alla, as follows : 

" 'Thirteenth. AU the rest residue reversion and remainder of my estate, 
real and Personal, whatsoever and wheresoever and of which I niay die seised 
possessed or in any way entitled to, I give, devise and bequeath unto my 
executors, hereinafter named, their heirs executors, administrators, successors 
and assigns forever, in trust nevertheless to collect and reçoive the rents, in- 
terest, inopme, dividends and profits thereof and after first deducting ail ex- 
penses attendant upon the exécution of the trust to pay the same unto my 
said beloved wife Maria E. Troutman for and during the fuU end and term of 
her natural life in at least quarter yearly payments. 

" 'And from and immediately after the decease of my said wife, then in 
trust to divide the said rest residue and remainder of my estate into as many 
equal parts and shares as there shall be children of mine then living and lawful 
issue of deceased children, such issue taklng such share only as their parent 
would hâve taken if living. 

" 'And the shares happening to my chlldren in such division to continue to 
hold in trust to collect and receive the interest, rents and income thereof and 
pay over the same unto my said children during the terms of their respective 
natural lives for their respective use, benefit-and behoof and so that the same 
shall not be liable for their debts, contracts or engagements by assignment, an- 
ticipation or otherwise and so also that the shares of my daughters shall not 
be subject to the control or interférence of, or liable for the debts, contracts 
or engagements of any husband they may bave or take. And the shares so 
happening to my said children from and immediately after their respective 
deaths to hold in trust for ail their children then living and the lawful issue 
of such of them as may then be deceased, their heirs, executors, administrators 
and assigns forever, in equal parts and shares, so nevertheless that such issue 
take and receive such part and, share only as his her or their deceased parent 
would bave taken and received if then living, for the purposes hereinafter set 
f srth, that Is to say, as to the shares of the issue born before my decease of 
aay of my children, to hold the same in trust for such issue during their re- 
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spective natural lives upon the same trusts as liereinbefore set forth with re- 
spect to the sliares of my cMldren during their lives and after the decease 
of sueli Issue respectively, then in trust to grant, convey, assign and pay the 
said shares respectively unto ail their respective lav^ful issue in equal parts 
and shares, absolutely and in fee, such issue taking by représentation and not 
per capita. And as to the shares of the issue boru after my decease, of any 
of my chlldren, to grant, convey, assign and pay the same unto such issue, their 
heirs, exeeutors, administrators and assigns forever. 

" 'And as to the shares happening in the division of my residuary estate 
after the decease of my wife unto grandchildren or remoter descendants of 
mine to hold in trust for the following purposes, that is to say, the shares 
happening to grandchildren or remoter descendants born before my decease to 
hold upon the same trusts above set forth with respect to the shares of the 
issue born before my decease, of any of my children taking in the division 
aforesaid and the shares happening to grandchildren or remoter descendants 
born after my decease to hold upon the same trusts above set forth with respect 
to the shares of the issue born after my decease of any of my children taking 
in the division aforesaid.' 

"By said provision of said will the said George M. Troutman gave the en- 
tire net income of bis residuary estate to his wife for life, and provided for the 
division of such income after her death among his descendants living at the 
time of her death. The interest of his said descendants in said residuary 
estate was therefore necessarily not vested, but wholly contingent upon their 
surviving his said wife. Said wife is still living, and said interests hâve there- 
fore not yet vested. 

"By the aet of Congress approved the 22d day of June, 1902, entitled 'An 
act to provide for refunding taxes paid upon legacies and bequests for uses of 
a religious, charitable, or edncational character, for the encouragement of art,' 
etc., 'under the Act of June 13tb, 1898, and for other purposes' (United States 
Statutes at Large, 57 Congress, page 406), it was, inter alia, provided as fol- 
lows : 

" 'And no tax shall hereafter be assessed or imposed under said Act approved 
June 13th, 1898, upon or in respect of any contingent bénéficiai interest which 
shall not become absolutely vested in possession or enjoyment prier to said 
July Ist, 1902.' 

"On December 8, 1902, the défendant, elaiming to act under and by virtue of 
the provisions of the act of Congress approved June 13, 1898, entitled 'An act 
to provide ways and means to meet war expenditures and for other purposes' 
(United States Statutes at Large, 55th Congress, vol. XXX, page 448, etc.), and 
of other Acts of Congress, assessed upon the plaintiff, as trustée as aforesaid, 
an internai revenue tax of $12,861.04, as the tax payable to the United States 
upon said estate under said act. In making up said assessment the défendant 
undertook to value and assess for taxation the interests of the descendants of 
the said George M. Troutman in his residuary estate after the death of his 
wife, and included the amounts so ascertalned in said assessment. Plaintiff 
admitted that there was due upon sundry spécifie bequests under the will of 
the said George M. Troutman internai revenue tax upon said estate aggregat- 
ing $1,421.51, and paid said amount to défendant on January 5, 1903. De- 
fendant declined to accept said payment as in fuU for the internai revenue 
tax due upon said estate under said act, and demanded from plaintiff the ad- 
ditional sum of $11,439.53. Plaintiff declined to pay said sum. Thereupon dé- 
fendant assessed a penalty of five per cent, for uoni)ayment of said sum within 
ten days, making the total assessment $12,011.51, for which sum, on the 
27th day of April, 1903, défendant levied a distress upon plaintiff. Plaintiff 
thereupon paid said sum under protest, and flled with the défendant its ap- 
peal, and its claim as for taxes improperly paid, as required by the acts of 
Congress in such case made and provided, elaiming that said interests of the 
descendants of the said George M. Troutman were, by virtue of the act of 
Congress approved June 27, 1902, above set forth, exempt from liability for 
taxation, inasmuch as they did not become absolutely vested in said descend- 
ants, in possession or enjoyment, prior to July 1, 1902. 

"The said défendant, however, under the direction of the collecter of in- 
ternai revenue of the United States of America, bas refused to allow the ap- 
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peal whlch has thus been made, and bas refused, and still refuses, to pay over 
to the plaintlff the said sum of $12,011.51, or any part thereof." 

To this statement the défendant has demurred, and the sole question 
for considération is whether the benefàcial interest given by the will to 
the testator's descendants is vested or contingent. If vested, the in- 
terest is taxed by section 29 of the war revenue act of 1898 (Act June 
13, 1898, c. 448, 30 Stat. 464 [U. S. Comp. St. 1901, p. 2307]), for the 
repeal of that section by the act of April 12, 1902, c. 500, 32 Stat. 96 
[U. S. Comp. St. Supp. 1903, p. 276], did not take effect until July 
I, 1902, and no tax imposed before that date is affected by the repeal. 
The act of June 27, 1902, c. 1160, 32 Stat. 406 [U. S. Comp. St. Supp. 
1903, p. 281], upon whose third section the plaintifï's claim to recover 
is based, does not relate to vested interests at ail, but deals entirely 
with those that are contingent. The first sentence of the section au- 
thorizes the Secretary of the Treasury to repay any tax that "may hâve 
been collected on contingent bénéficiai interests which shall not hâve 
become vested prior to July i, 1902"; and the second sentence of the 
section forbids any tax to be thereafter assessed "upon or in respect of 
any contingent bénéficiai interest which shall not become absolutely 
vested in possession or enjoyment prior to said July i, 1902." If, 
therefore, the interest in question is vested, it became vested on March 
5, 1901, and was immediately impressed with liability for the tax. If 
it was contingent then, it is still contingent, for the widow of the 
testator h: living, and his descendants hâve neither the possession nor 
the enjoyment of the interests given to them by his will. 

The plaintifï contends that the question should be determined in ac- 
cordance with the décisions of the Suprême Court of Pennsylvania, 
and relies upon two récent cases as conclusive in its favor. Whether 
the décisions of the state are to be followed, however, dépends upon 
the further considération whether they disclose a settled construction 
of such language as is used in George Troutman's will, so that a rule 
of property would be affected by a différent construction. Barber v. 
Railway, 166 U. S. 83, 17 Sup. Ct. 488, 41 L. Ed. 925. An examina- 
tion of the cases will show cle'arly, I think, that it is impossible to 
reconcile the Pennsylvania décisions on the subject now under consid- 
ération, and that even the most récent cases do not agrée, but are 
divided between two opposing tendencies. To go no further back than 
Manderson v. Lukens (1814) 23 Pa. 31, 62 Am. Dec. 312, it was there 
decided that a devise to the testator's widow during life or widowhood, 
which then provided that whenever her death or marriage should take 
place the land should be equally divided among the testator's children 
who might then be alive, or might hâve left legitimate heirs, gave to 
the children a vested remainder in fee. The court declared that : 

"The question of vested or contingent is not to be tested by the certainty or 
uncertainty of obtaining the actual enjoyment, for this would make the char- 
acter of the estate dépend, not upon the terms of its création, but on the form 
of the resuit. Neither does it dépend upon the defeasibility or Indefeasibillty 
of the right of possession ; for many estâtes are vested without possession, as 
well as with, which are yet defeasible. If there is a présent right to a future 
possession, though that right may be defeated by some future event, contingent 
or certain, there is nevertheless a vested estate. An unpossessed estate is 
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vested If It Is certain to take effect in possession by enduring longer than the 
précèdent estate." 

In Womrath v. McCormick (1866) 51 Pa. 504, Manderson v. Lukens 
was expressly followed, and it was decided that where a testator gave 
to his wife the net income of his estate during life, and directed that 
at her death the estate should be divided into as many parts as he 
should then hâve children living, the issue of any deceased child to 
represent their parents, and giving to each of his children and the issue 
of a deceased child one of such shares, vested remainders were given 
to the children, although the enjoyment was to be in futuro. Mander- 
son V. Lukens was also cited with approval in Ritter's Estate (1899) 
190 Pa. 102, 42 Atl. 384; in Carstensen's Estate (1900) 196 Pa. 328, 
46 Atl. 495; and in Safe Deposit Co. v. Wood (1902) 201 Pa. 427, 5 
Atl. 920. 

Upon the other hand, McBride v. Smyth {1867) 54 Pa. 245, decided 
that where a will gave the residue of the estate to trustées until the 
youngest child of the testator should attain the âge of 21 years, and 
then gave it to such of his children as might then be living and their 
heirs, a child who died before the date thus fixed took nothing under 
the devise. It was distinctly held that no vested interest was thereby 
given ; that the devises were contingent, and became vested, when the 
youngest child was 21, in such children as were then alive. It was 
not a mère postponement of the time of enjoyment, but was the sélec- 
tion of individuals from a class— a description of persons, and not a 
régulation of the interest given. Buzby's Appeal (1869) 61 Pa. m, 
construed a devise to a son for life, "and from and immediately after 
his decease, then for the use and behoof of ail and every child of said 
son that shall then be living," etc., and decided that the remainder to 
the children was contingent, although the well-settled rule was ex- 
pressly recognized that a remainder is to be regarded as vested, rather 
than contingent, if such construction is possible. In Delbert's Appeal 
(1877) 83 Pa. 462, where the devise was to each of the testator's 
daughters for her life, and after her decease to ail of her children then 
living, and to the issue of such of them as might be dead, in equal parts, 
the court held that the gift to the davighters was for life, with a con- 
tingent remainder in fee to such children as might be living at the 
time of her death, and to the issue of such as might then be deceased. 
So, also, in List v. Rodney (1877) 83 Pa. 483, a remainder was held to 
be contingent which was given in the following language: 

"In Item 2 of niy will, the devise to my daughter S. and to her children is 
Intended and shall give to her children living at her death, and to the lawful 
issue of any of them if dead, in right of such one deceased, and to their heirs 
forever, the real estate so devised," etc. 

In Rudy's Estate (1898) 185 Pa. 359, 39 Atl. 968, 64 Am. St. Rep. 
654, Judge Ashman, of the orphans' court of Philadelphia county, 
whose opinion was adopted by the Suprême Court, points out the im- 
possibility of harmonizing the Pennsylvania cases on this subject, and 
followed the line now being referred to in the construction of the will 
then before the court. Finally, in Raleigh's Estate (1903) 206 Pa. 451. 
55 Atl. II 19, it was decided that, where persons who are to take under 



liAND TITLE <b TRUST CO. V. M'oOACH. 385 

a will must be living at a certain time, the gift is contingent, because 
until the time arrives the persons who will answer to the description 
cannot be ascertained. It was accordingly held that where certain be- 
quests of income were made to the testator's widow and to his children, 
and it was then provided that upon the death of the widow "my exec- 
utors shall divide my entire estate into as many equal portions as I 
shall hâve children living, or that should be represented by lawful 
heirs," etc., the interest thereby given to the children was contingent. 
There are other cases on each side of the question, but the foregoing 
examples, whose dates are significant as showing the opposing views 
not only at long intervais of time, but in some cases in nearly the 
same year, will be sufficient to exhibit the uncertainty that has pre- 
vailed in this région. 

New, while it may be possible to distinguish some of thèse cases by 
subtlety of reasoning, or even to reconcile others, I think it is safe to 
say that the impression produced on my own mind is not unlike the 
impression that other minds would feel after a study of the Pennsyl- 
vania authorities on this subject. To me, the cases taken together are 
bewildering, and I could do no more than sélect the group that I 
thought to be best fortified by reason, and discard the other group en- 
tirely. In this condition of the state law, I feel justified in turning to 
the fédéral décisions. Hère I think there is a well settled rule to be 
found in the décisions of the Suprême Court. In Croxall v. Sherrerd, 
5 Wall., on page 287, 18 L. Ed. 572, the gênerai principles that govern 
the court in the construction of wills by which remainders are given are 
laid down: 

"The struggle with the courts has always been for that construction which 
gives to the remainder a vested, rather than a contingent, character. A re- 
mainder is never held to be contingent when, consistently with the intention, It 
can be held to be vested. H an estate be granted for life to one person, and any 
number of remainders for life to others in succession, and finally a remainder 
in fee simple or fee tail, eaeh of the grantèes of a remainder for life takes at 
once a vested estate, although there be no probabllity, and scarcely a possibility, 
that it will ever, as to most of them, vest in possession. 

"Chancellor Kent says the définition of a vested remainder is thus fally and 
accurately expressed in the Revised Statutes of New York. It is, 'When there 
is a person in being, who would bave an immédiate right to the possession of 
the lands upon the ceasing of the intermédiare précèdent estate.' 

"It is the présent capacity to take effect in possession, if the précèdent estate 
should détermine, which distinguîshes a vested frora a contingent remainder. 
Where an estate Is granted to one for life, and to such of his children as should 
be living after his death, a présent right to the future possession vests at once 
in such as are living, subject to open and let in after-born children, and to be 
dlvested as to those who shall die without Issue. A remainder, limited upon 
an estate tail, Is held to be vested, though it be uncertain whether it will ever 
take effect in possession. A vested remainder Is an estate recognized in law, 
and it is grantable by any of the conveyances operating by force of the statute 
of uses." 

In Doe v. Considine, 6 Wall. 474, 18 L. Ed. 869, this is said, inter 
alia, upon the same subject : 

"A vested remainder Is where a présent interest passes to a certain and 
deflnite person, but to be enjoyed in futuro. * * * It is a rule of law that 
estâtes shall be held to vest at the earliest possible period, unless there be a 
clear manifestation of the intention of the testator to the contrary. • • • 

127 F.— 25 
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Where there Is a flevise to a class of persons to take effect In enjoyment at a 
future period, the estate vests In the persons as they corne in esse, subject to 
open and let in others as they are born afterwards." 

The following passage from the opinion of the Suprême Court of 
Massachusetts in Blanchard v. Blanchard, i Allen, 227, is quoted with 
approval on page 476, 6 Wall., 18 L. Ed. 869 : 

"Wliere a remainder is limited to take effect in possession, If ever, imme- 
diately upon the détermination of a particular estate, wliich estate is to déter- 
mine by an event that must uuavoidably happen by tbe efflus of time, the re- 
mainder vests in interest as soon as the remainderman is in esse and ascer- 
tained, provided nothing but his own death before the détermination of the 
particular estate will prevent such remainder from vesting in possession ; yet, 
îf the estate is limited over to another in the event of the death of the re- 
mainderman before the détermination of the particular estate, his vested estate 
will be subject to be divested by that event, and the interest of the substituted 
remainderman, which was before either an execiitory devise or a contingent 
remainder, will, if he is in esse and ascertalned, be immediately converted into 
a vested remainder." 

Chancellor Kent's language in the fourth volume of his Commenta- 

ries, at page 282, is also adopted as a correct déclaration of the law : 

"It is the uncertainty of the right of enjoyment, and not tbe uncertainty of 
its actual enjoyment, which renders a remainder contingent. The présent ca- 
pacity of taking effect in possession — if the possession were to become vacant 
— distinguishes a vested from a contingent remainder, and not the certainty 
that the possession will ever become vacant whlle the remainder continues." 

See, also, McArthur v. Scott, 113 U. S. 379, 5 Sup. Ct. 652, 28 L. 
Ed. 1015, where Doe v. Considine and Blanchard v. Blanchard are 
cited with approval, and Thaw v. Ritchie, 136 U. S. 546, 10 Sup. Ct. 
1037, 34 L. Ed. 531. 

Following the rules of construction thus laid down without further 
discussion, I am of opinion that the remainder to the testator's de- 
scendants was vested, and not contingent, and therefore that the tax 
was properly levied. As the facts are not in dispute, the controversy 
may as well be ended at this point; and accordingly, unless cause be 
shown to the contrary, the défendant may direct judgment to be en- 
tered in his favor upon the demurrer. 



PHILADELPHIA TRUST, SAFE DEPOSIT & INS. CO. et al. V. 
McOOACH, Collecter. 

(Circuit Court, E. D. Pennsylvania. January 20, 1904.) 

No. 14. 

Inteenal Revenue— Legact Taxes— Vested Remaindek. 

The will of a testator who died in 1901 gave to his widow a life Interest 
in two-thirds of the income from his residuary estate, and to his daughter 
a similar life interest in the remaining one-third, and provided that from 
the death of his widow or daughter, whichever event should first happen, 
the whole of such income should be paid to the survivor for life. Seld, 
that the daughter took a vested interest in remainder in her mother's two- 
thirds, which was subject to the legacy tax imposed by section 29 of the 
war revenue act of 1898 (Act June 13, 1898, c. 448, 30 Stat. 448 [D. S. 
Comp. St 1901, p. 2286]). 
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Action to recover legacy tax paid to défendant as collector oî in- 
ternai revenue. On demurrer to plaintifï's statement of claim. 

John G. Johnson, for plaintiff. 

J. Whitaker Thompson and James B. Holland, for défendant. 

J. B. McPHERSON, District Judge. The facts of this case differ 
somewhat from the facts in Land Title, etc., Co. v. McCoach (No. 52, 
April Sessions, 1903, in the Circuit Court for the Eastern District of 
Pennsylvania) 127 Fed. 381, in which an opinion has just been filed, 
but the governing rule is the same. The testator died May 23, 1901. 
His will gave to his widow, Mârgaret, a hfe interest in two-thirds of 
the income, and to his daughter, Mary, a similar life interest in the re- 
maining one-third. He then provided: 

"And from and immediately after the deeease of my said wife, or daughter, 
whichever event shall first happen, I then order, will, direct, and requlre, the 
whole of the said net income and profits of my said residuary estate shall be 
paid to the survivor of them for and during ail the term of her natural life, 
in the san-.e way and manner and subjeet to the same restrictions, réservations 
and conditions as are hereiubefore set forth respecting the payment of the in- 
come as aforesaid." 

By this provision, as will be observed, an estate in remainder was 
given to the daughter in her mother's two-thirds ; and, as the mother 
is still living, the only question to be decided is the nature of the in- 
terest in remainder thus given to the daughter. Is it a vested or a con- 
tingent interest? If vested, the tax was properly imposed; if con- 
tingent, the plaintiff should recover the sum unlawfuUy exacted. For 
the reasons already given in Land Title, etc., Co. v. McCoach, I am of 
opinion that the tax was lawfully collected. 

Judgment may be entered in favor of the défendant on the de- 
murrer. 



BROWN V. ARNOLD. 
(Circuit Court, W. D. Missouri, C. D. January 6, 1904.) 

No. 2,271, 

1. AtTOKTTBTS— AUTHORITY— StIPUI.ATIOXS. 

Where an attorney -was employed to défend an action brought by the 
receiver of a national bank to recover a stock assessm'ent, the attorney 
had no authority, after judgment in his clieut's favor, and after the ter- 
mination of the term of court at whlch the case was tried, to stipulate 
that a writ of error should not be prosecuted in such action, but that his 
client would be bound hy proceedings in error in another suit between the 
recelver and other stockholders to which the client was not a party. 

3. Same. 

A proceeding in error after judgment is a new suit, with regard to 
which an attorney, employed by one of the parties to represent him at 
the trial, has no authority to act in the absence of a new employment. 

8. Same— Judgment— Motion to Vacate — Termination op Term — Jukisdic- 

TION. 

A court has no jurisdiction to grant a motion to set aside a judgment, 
after the termination of the term at which it was rendered, on the 
stipulation of the attorneys, that the same should abide tl<e event of a 
writ of error In another cause. 
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SAME—EquiTT— Adéquate Remedt at Law. 

Where the making of a stipulation between attorneys that a judgment 
should abifle the event of a writ of error in anotlier suit was net denied, 
though the stipulation had been lost or mislaiû, a bill in equity was uot 
maintainable to compel vacation of the judgment on defendaut's refusai 
to comply wlth the stipulation, since plaintifE had an adéquate remedy 
at law for breach thereof. 

In Equity. 

On, the 4th day of May, ISÎM, the First National Bank of Sedalia, Mo., 
was declared insolvent, and a receiver therefor was appointed by the Conip- 
troller of the Currency. On the 13th day of April, 1895, the Comptroller 
ordered an assessment on the stockholders of the bank of 73 per cent, of the 
amount of their holdings. The défendant, Arnold, being a stockholder to 
the estent of $2,000, par value, pald said assessment. This levy not proving 
sufflcient to pay the debts of the bank, on the 7th day of February, 1899, said 
Comptroller directed another assessment of 25 per cent, on said stock. On 
the failure of the défendant to pay this additioual assessment, suit was in- 
stituted by the receiver against the défendant in this court on the 5th day 
of September, 1899, to recover said additioual assessment. To this suit the 
défendant appeared, and defended, on the grouud that the flrst assessment 
made by said Comptroller exhausted his power under the statute for such 
purposes; that the cause of action was a unit, and could not be split up into 
successive assessments and actions therefor. This action coming on for 
hearing on the 17th day of October, 1899, the issues were found for the de- 
fendant, and final judgment was duly entered therein to the effect that the 
plaintifC take nothing by his said action, and that the défendant go hence 
without day, with his costs. The said receiver had brought several similar 
actions against other stockholders, which were pending in said court siniul- 
taneously with that against the défendant, attended with like resuit and like 
judgments In favor of said other défendants. Nothing more oceurred in said 
cases at said terni of court, and the court adjourned to term in course. The 
bill recites that afterwards, in the vacation of court, the attorney for the 
plaintifCs in said suits determined to prosecute writs of error on said judg- 
ments to the United States Circuit Court of Appeals, and that he notifled the 
attorney of record of the défendant, Arnold, of his purpose to prosecute such 
writs of error; and that thereupon it was stipulated by and between him and 
said attorney for the défendant that no writ of error should be sued ont ou 
his judgment, but that said plaintifïs' counsel would prosecute a writ of 
error in the case of said receiver against Martha E. Smith and Sarah E. Cot- 
ton, and the judgment rendered in favor of the défendant should abide the 
resuit in the appellate court of said prooeeding ou error in the case iigaiiist 
said Smith and Cotton; that said writ of error in the case against said Smith 
and Cotton was afterwards sued out and duly prosecuted, and on a final hear- 
ing therein in the Suprême Court of the United States, on the 17th day of No- 
vember, 1002, the judgment in the case against said Smith and Cotton was re- 
versed, and the mandate duly flled in this court. The bill of complaint allèges 
that, soon after the making of said stipulation in writing, it was, without the 
complainant's fault, mislaid, lost, or destroyed by complainant's attorney while 
in his custody, or that the same was lost or miscarried in the United States 
mails between the city of Sedaha, Mo., and Jelïerson City, Mo., after being 
deposited by him in the mail, directed to the clerk of this court, but by 
which means the complainant is unable to state; that the said stipulation 
was never received and ûled by the clerk of said court, and the said attorney 
of the défendant refusing, in conformity with said stipulation, to hâve the 
said judgment in favor of the défendant vacated, and judgment entered 
therein for the amount sued for by the receiver, plaintiff's attorney flled in 
this court a motion to hâve said judgment vacated, and for judgment for the 
plaintifC, which motion the defendaut's said attorney declined to consent 
should be sustained, although admitting that such stipulation was signed by 
him; that, after hearing said motion, the court, on the 17th day of March, 
1903, overruled the same, and thereupon the receiver brought this blU in 
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equMy, settîng out the facts aforesaW In great détail, prayîng to hâve said 
stipulation specifically enforced, that said judgment in favor of said défend- 
ant be vacated and set aside, and judgment rendered for the recovery of said 
assessment, amounting to the sum of ?500. The défendant, having been duly 
subpœnaed, appeurs by other counsel employed in this cause, and deniurs to 
the blll. 

William S. Shirk, for complainant. 

Montgomery & Montgomery and Sangree & Lamm, for défendant. 

PHILIPS, District Judge (after stating the facts as above). The 
first question lying at the very threshold of this case is, did Thomas 
Montgomery, who was the attorney in question of the défendant in 
the law action, hâve authority to bind the défendant by the alleged 
stipulation? When the final judgment was made and entered of rec- 
ord in favor of the défendant, and the term of court adjourned, with- 
out more, he had a right to return to his distant home under the as- 
sumption that the matter was at an end so far as he was concerned, 
and that after the adjournment of the term the court lost jurisdiction 
over tlie case. Pending the litigationbetween the receiver and the 
défendant, the attorneys in the case were clothed with many powers 
impliedly delegated by the client. The attorneys can stipulate re- 
specting matters of évidence, can make binding admissions, consent to 
continuances, waive trial by jury, withdraw papers, amend the plead- 
ings, change the issues, and during the term consent to a modification 
of the judgment, and as to time for fîling bills of exceptions, appeal 
bonds, and the like. Gaillard v. Smart, 6 Cow. 385 ; Union Bank v. 
Geary, 5 Pet. 99, 8 ly. Ed. 60 ; Chicago, etc., R. R. Co. v. Hintz, 132 
III. 265, 23 N. E. 1032; Wieland v. White, 109 Mass. 392; Barrett 
v. Third Avenue, 45 N. Y. 628. But the books and décisions lay down 
the rule to be that, after final judgment in a suit at law, and the ad- 
journment of the term, without more, the attorney's employment is 
at an end, and he is without power, sua sponte, to bind his client by 
any stipulations he may make afïecting the judgment. While the at- 
torney of the judgment créditer continues with implied authority for 
the issuing of exécution for the enforcement of the judgment, and 
other steps necessary for the collection of the money thereon, and 
the like, yet he has no implied power to discharge the judgment, nor 
to consent to vacate a judgment pending on appeal. Weeks on At- 
torneys (2d Ed.) § 239. After the rendition of final judgment the 
original attorney by whom the suit was prosecuted or defended has 
no authority, resulting from the original employment, to consent to 
set it aside. Holbert v. Montgomery's Adm'rs, 5 Dana, 11; Harrow 
v. Farrow's Heirs, 7 B. Mon. 126, 45 Am. Dec. 60. Weeks on Attor- 
neys asserts the rules as follows: 

"When the attorney undertakes acts out of the usual range of his duties, 
the presumption of authority, based upon his gênerai employment, no longer 
applies. Parties dealing with him in such cases are put upon their inquiry 
as to his authority. If they do not inquire, their loss is imputable to their 
own négligence." Section 242. 

"An attorney is only authorized to appear and act for his client in the pro- 
ceedings which constitute a part of the action. He has no authority to ap- 
pear for the party in other proceedings not forming essentially a part of the 
action." Section 243. 
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"It Is a rule, sustained by numerous authorities, that the authority of tbe 
attorney ceases with the termination of the suit and the entry of judgment, 
and it is equally true that in the absence of spécial circumstauces the au- 
thority continues, by virtue of the original retainer, until tUe final tennina- 
tion of the cause. * * * It follows, as a conséquence of the doctrine that 
the attorney's authority ceases with the détermination of the cause, that a 
party may sue out a writ of exécution, scire facias, or error by a différent 
attorney without giving notice of the change. * * * After judgment, 
the attorney employed bas no authority to revive or reverse the judgment 
without another warrant of attorney." Section 24S. 

"So, the employment of an attorney to défend an action pending in a trial 
court does not, under ordinary circumstances, aiithorize him to tabe an appeal 
to a higher court from the judgment rendered against bis client." Section 
249a. 

The relation of attorney to a judgment obtained is considered, and 
the authorities are discriminatingly collected, in Berthold v. Fox et 
al., 21 Minn. 51. The court lays down the recognized rules to be that: 

"At common law the authority of an attorney to represent bis client in an 
action ceased upon the entry of jucJgment, but for a year and a day thereafter 
be had authority to act for bis client in enforcing the judgment by exécution, 
etc. Com. Dig. 'Attorney,' B, 10 ; 2 Inst. 378 ; 1 Tidd, Pr. 93. * * « But 
neither the common law nor any statute continues after judgment the au- 
thority of the attorney for the defeated party, the judgment debtor, or the 
défendant in tbe judgment, as be is aptly styled. * * * After judgment, 
unless the défendant, by appeal or otherwise, seelcs a reversai or modification 
thereof or a stay of proceedings thereon, no reason is apparent wby be 
sbould be represented by attorney, or wby the authority of bis attorney in 
the action sbould be presumed to continue. Ail that remains to be done in 
the action is the enforcing of the judgment. * * * a judgment creditor 
may employ a new attorney to enforce the judgment, without any formai 
substitution or notice to the défendant. * * * As Mr. Corman's [the at- 
torney] retainer expired at the entry of tbe judgment, service upon bim was 
not service upon bis client, and tbe latter bas not received the notice to which 
be is by law entitled. For this reason, the order appealed from by him must 
be rever.sed." 

In People v. Mayor, etc., of New York, 11 Abb. Prac. 66, it is held 
that after judgment the attorney for the judgment défendant has no 
implied power, even at the term, to stipulate that his client will not ap- 
peal. The court, inter alla, said: 

"While the attorney has ail the authority necessary for the conduct and 
management of tlie action and for the collection of tho debt, if any, bis 
powers go no further. He has no furtber or greater authority, even if he 
thinks it, for the beneiit of bis client. * * * He is vested with ail neces- 
sary power and authority for the management of the case intrusted to him, 
and for carrying into effect the orders and judgments of the court. If he 
enters into stipulations pertinent to the matter intrusted to him, he can 
thereby bind his client. * * * But his acts done outside of the matter 
committed to his charge are not binding, and, when be undertakes to bind 
his client by stipulatlng as to matters not connected with the action, such 
agreements are not binding." 

This same doctrine is laid down in Howe v. Lawrence, 22 N. J. Law, 
99. In that case there was a stipulation for allowing another trial. 
The Chief Justice said : 

"The stipulations were that ail necessary papers sliould be filed out of 
time, that ail irregularities in tbe steps taken should be waived, that tbe same 
judgments should be entered in the cases as were enterod in that," and otlier 
provisions were made after judgment was entered. "Tbe stipulation to waive 
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the Judginent was not an agreement for the conduct of the ca*se; it was a 
dellberate surrender of hls client's rights, a surrender whlch I coneelve the 
coBnsel had no power to make, and wliich, if he had the power, justice 
would never permit to be enforced." 

The case of Deen v. Milne, 113 N. Y. 303, 20 N. E. 861, relied upon 
by complainant's counsel, is not in point. In the progress of the trial 
of a suit pending in the Suprême Court, the court held that the pen- 
dency of a suit inter partes in the marine court, where there had been 
a judgment for costs, constituted a barrier to recovery in the pending 
suit. Thereupon, in order to remove this obstacle to recovery, the 
attorneys stipulated that the proceedings in the marine court should 
be discontinued and discharged. It was accordingly found by the 
Suprême Court that upon the making of such stipulation, the obstacle 
to recovery being thus removed, the trial therein could proceed to 
judgment; from which it is to be observed that the stipulation was 
made by the defendant's attorney while actually engaged in the trial 
of a cause in which he was employed, and respecting its successful 
conduct, when, presumptively, the client was présent in court, without 
which no recovery could be had in the pending suit, which recovery 
would be far more advantageous to the client than that in the marine 
court. But that présents a far différent case from the question of the 
power of the defendant's attorney after final judgment in the marine 
court, and after the end of the term, when he was no longer the at- 
torney of the défendant, to undertake to stipulate with plaintiff's coun- 
sel that if he would not sue out a writ of error his client would abide 
the resuit of some other similar case that might thereafter be taken to 
the court of errors. 

It was ruled by Judge McCrary, while presiding in this circuit, in 
Grames v. Hawley (C. C.) 50 Fed. 319, that the law présumes that the 
relation of attorney and client is at an end when final judgment is 
rendered and the court is past, except for the purpose of receiving 
service of citation, and the like, on error and appeal. The court said : 

"The rule governing the décision of this question of jurisdiction is that, 
at the end of the term at which there is a final disposition of the case (final 
in the sensé that, if not appealed from, it ends the controversy, the parties 
are dlsmlssed sine die. * * * If they had employed an attorney, they 
may then discharge him, with the assurance that the controversy is at an 
end, and can be renewed only by proceedings in the nature of error or appeal, 
and that, except in the event of such proceedings, no valid service of process 
can be made upon the attorney. * * * There Is no presumption of law 
that the relation of attorney and client continues after the termination of 
the litigation, and after the final adjoumment of the term at which a final 
judgment is rendered." 

Indeed, the authorities are quite uniform in holding that the rendi- 
tion and entry of a judgment and the close of the term terminate the 
relation between attorney and client. Egan v. Rooney, 38 How. Prac. 
121; Lusk V. Hastings, i Hill, 659; McLain v. Watkins, 43 111. 24; 
Test V. Larsh, 98 Ind. 301 ; White v. Johnson, 67 Me. 287 ; Clark v. 
McGregor, 55 Mich. 412, 21 N. W. 866; Jackson v. Bartlett, 8 Johns. 
361; Mordecai v. Charlestown Co., 8 S. C. 100; Dooley v. Dooley, 9 
Lea, 306; Dennis v. Jones, 31 Miss. 607; Hay v. Cole, 50 Ky. 70; 
Hoffman v. Cage, 31 Tex. 595; Nefif v. Barr, 14 Serg. & R. 166; 
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Davis V. Soloman (Sup.) 56 N. Y. Supp. 80 ; Williams v. Maxwell (W. 
Va.) 31 S. E. 909. 

It has been held by the Suprême Court of Missouri, in Nortti Mis- 
souri Railroad Company v. Stephens, 36 Mo. 150, 88 Am. Dec. 138, 
that where several suits were brought by the same plaintifif against 
différent défendants, the défenses being the same in each case, and the 
attorneys of the several parties agreed that ail the cases should abide 
the final décision in one case, the agreement was within the attorneys' 
authority, and vi^as binding upon the parties. But it is again to be ob- 
served that the stipulation in that case was made by the attorneys 
while the cause in which they were employed, as also the other cases, 
were pending in the trial court, and before judgment. 

Mr. Justice Peckham, in Stone v. Bank of Commerce, 174 U. S. 
412, 422, 19 Sup. Ct. 747, 751, 43 L. Ed. 1028, speaking to the ques- 
tion of the extension of the rule to cases so situated, said : 

"AVhen an attorney has been retalned he has certain ImpUed powers to act 
for his client, In a suit actually commenced, in the due and orderly conduct 
of the case through the courts. In cases of suits actually pending, he may 
agrée that one suit shall abide the event of another suit involving the same 
question, and his client will be bound by this agreement. Ohlquest v. Far- 
well, 71 lowa, 231 [32 N. W. 277]; North Missouri Railroad Company v. Ste- 
phens, 36 Mo. 150 [88 Am. Dec. 138] ; Eidam v. Finnegan, 48 Minn. 53 [50 N. 
W. 933, 16 L. R. A. 507]; Gilmore v. American Central Insurance Company, 
67 Oal. 366, 7 Pae. 781; 1 Lawson, Rights, Rem. & Prac. p. 282, § 173; 1 
Thomp. Trials, § 195. 

"One case has gone to the extent of holding the attorney's authority to 
agrée that the case of his client should abide that of another Included his 
right to agrée that the case should abide that of another involving the same 
question, although his client was not a party to that case, and had no power 
to interfère in Its prosecution or défense. Scarritt Furniture Company v. 
Jloser, 48 Mo. App. 543, 548. 

"There might, perhaps, be some doubt about the correctness of a décision 
whlch so extended the power of the attorney. It would be carrying the au- 
thority of an attorney a good way to thus hold." 

As suggested by Judge McCrary in Grames v. Hawley, supra, the 
only exception recognized to the rule that service upon an attorney 
after the termination of the cause in which he is employed was not 
binding on the client is that, in case of appeal or writ of error, service 
of citation may be made upon the attorney who appeared of record 
for the adverse party in the trial court. There does not seem to 
be any statutory provision or prescribed rule of court touching the 
service of such notice upon the attorney. My investigation leads to 
the conclusion that, in so far as the fédéral courts are concerned, the 
practice had its origin in the English chancery courts, and arose, ab 
inconvénient!, from the necessities of the case, where the litigant 
might be beyond the seas or remote from the court, while the attor- 
ney or counsel was presumably résident in the vicinity of the court, 
and readily found for such service. Hence, it became the doctrine 
of the chancellors that, for the purpose of such notice, counsel of rec- 
ord could not withdraw his name from the docket without leave of 
court. This rule has arbitrarily been extended in practice to writs of 
error. 

It is now sought by this bill to extend this mare rule of practice 
beyond any précèdent found, by asking the court to hold that such 
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attorney can, after the détermination of the law action by final judg- 
ment and the end of the term, bind his former client by stipulation 
that no writ of error at ail shall be sued out by the judgment défend- 
ant, and that the client shall abide the resuit of a proceeding on error 
to which he is not a party and which he has no right to control. 

There is one further rule of law which, if regarded, décides this 
case. It is well settled that a writ of error is a new suit. Macklin v. 
Allenberg, roo Mo., loc. cit. 343, 13 S. W. 350; Delaney v. Husband, 
64 N. J. Law, 275, 276, 45 Atl. 265. After judgment the attorney em- 
ployed has no authority to revive or reverse the judgment without an- 
other warrant of attorney. Richardson v. Talbot, 2 Bibb, 382. It is 
likewise held by the Suprême Court of the United States that parties 
cannot confer jurisdiction on that court by agreement, without suing 
out a writ of error, and consequently no case is pending until the writ 
is issued and citation served. Washington County v. Durant, 7 
Wall. 694, 19 L. Ed. 164 ; Alviso v. United States, 5 Wall. 824, 18 L. 
Ed. 492. Therefore, until a writ of error was sued out by the de- 
feated party in the judgment rendered in this court, there was no suit 
pending in which a citation could hâve been issued to be served on the 
attorney of record. There was nothing pending respecting which he 
could stipulate. And as ail the authorities hold that presumptively the 
relation of attorney and client terrainated with the end of the litigation 
in the trial court, and that without a new eraployment he had no con- 
nection with the new suit in the court of errors, he was without au- 
thority to stipulate respecting a citation and the resuit of any other 
suit pending; much less, where there had been no writ of error sued 
out and no suit pending, could he make the stipulation alleged in the 
bill of complaint. 

The discussion might well end hère ; but, in view of the prominence 
given in the bill to two incidents connected with the history of this 
controversy, it may not be impertinent to say that the action of the 
court in overruling the motion to set aside the judgment and rein- 
state the case on the docket was correct. After the adjournment of 
the term at which the judgment was rendered, the court lost control 
of the çntry, and such motion made at a subséquent term could not be 
entertained^based on a stipulation made in pais by the attorneys after 
the adjournment of the term of court. Phillips v. Negley, 117 U. S. 
665, 6 Sup. Ct. 901, 29 L. Ed. 1013; Tubman v. Baltimore & Ohio 
Railroad Company, 190 U. S. 38, 23 Sup. Ct. jjy, 47 L. Ed. 946. The 
court suggested on the hearing of said motion that it was also sub- 
ject to the objection that no noticp had been given to the défendant, 
the former attorney of the défendant appearing at the hearing of said 
motion as a witness, under subpœna issued by the plaintiff. The bill 
of complaint also recites that the judge of this court, in a letter to 
complainant's attorney after the adjournment of the term of court at 
wliich said judgment was rendered, suggested, in the interest of 
economy, the advisability of procuring such stipulation respecting 
the prosecution of only one writ of error in said causes. For what 
purpose this is lugged into the bill is not apparent, unless it is in- 
tended to create an estoppel on the judge as to his ruling when sitting 
as a court. It was certainly not ex cathedra, but a vacation pote to 
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counsel, cum amori. Furthermore, the judge should be indulged the 
presumption. that it was intended that whatever stipulation plaintiff's 
counsel should obtain, to be effective, should hâve the légal assent 
of the défendant. Most certainly the judge did not expect that when 
counsel obtained a stipulation he should consign it to some unmapped 
potter's field, without head or foot board, and that the court should 
be required to become the angel of its résurrection. 

Neither is the court satisfied that the complainant lias not an adé- 
quate and complète remedy at law on the agreed stipulation, if valid. 
The situation is quite distinguishable from that of Deen v. Milne, 
supra. In that case the stipulation in question, in its essential parts, 
was denied by the opposing party, and had to be established by évi- 
dence aliunde before it could be enforced, and the decree of the ma- 
rine court for costs vacated in order to effectuate the judgment of the 
Suprême Court based upon the agreement that the proceeding in the 
marine court should be discharged. Hère, according to the alléga- 
tions of the bill, the entering into the stipulation by the attorneys is 
not denied. Why, therefore, would not an action at law lie upon the 
agreement for failure to perform, if valid and supported by sufïïcient 
considération ? The practice act provides for suits founded upon lost 
written instruments. The damages would be palpable, easy of ascer- 
tainment, as they would be for the amount of the assessment made up- 
on the defendant's stock, to wit, $500, with interest and costs. By the 
law action, based on the stipulation, the plaintifï would get precisely 
what he seeks ultimately by this bill in equity — a judgment against the 
défendant for the sum of $500, with interest and costs. 

The demurrer is sustained. 



In re STOEVER. 

(District Court, E. D. Pennsylvania. January 28, 1904.) 

No. 466. 

1. Bankhuptcy — Claims of Crhditoks — Proof — Limitation — L'niteu States. 

Bankr. Act July 1, 1898, c. 541, § 57, cl. "n," 30 Stat. 5G1 [U. S. Comp. 
St. 1901, p. 3444], provlding tliat claims shall not be proved against tlie 
bankrupt's estate subséquent to one year after tlie adjudication, is a 
statuto of limitations, and is not binding on the United States. 

2. Same. 

Bankr. Act July 1, 1898, c. 541, § 64, cl. "b," subd. 5, 30 Stat. 563 [U. S. 
Comp. St. 1901, p. S448], providi,ng that claims of the United States 
against the bankrupt siiall be entitled to priority of payment, and be paid 
in full, is in pari matei'ia with Rev. St. §§ 3466, 3467 [U. S. Comp. St. 
1901, p. 2314], providlng for priority of debts due tlie tfnited States in 
cases of insolvency, and requiring every assignée or other porsou to first 
Xiay the debts of the United States, and therefore entitles the United 
States to priority, whether it prove its debt in the bankruptcy proceedings 
or not. 

3. Same— CoNTRACT with Ukited States— Bankruptcy— Effect. 

Where a bankrupt had contracted to furnish paper to the United 
States, and agveed that, in case of bis failure to furnish paper as ordered, 
he should be liable for the dilïerence between the contract price and the 
amount the government was compelled to pay therefor, the commence- 
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ment of bankruptcy proceeclings against him did not termînate the eon- 
tract, nor affect the government's rights under the contract. 

4. Samb. 

Where a bankrupf s contract wlth the govemment to furnish paper for 
the Post Office Department provided that the contract might be an- 
nulled by the Postmaster General for any faihire of the coutractor to 
perform, and that such terminatlon should not impair any right or claim 
of the United States to indebtedness, or damages for breach of any of the 
covenants of the contractor, the fact that on the contractor's becoming 
a bankrupt the Postmaster General annulled the contract did not preclude 
the government from recovering damages for breaches subséquent to the 
bankruptcy. 

5. Same — Notice. 

Where, after a government contractor had become bankrupt, the govem- 
ment elected to terminate the contract for the bankrupt's failure to per- 
form, he was not entltled to notice to make subséquent deliveries of ma- 
terial under the contract, as a condition précèdent to the government's 
right to recover damages for his failure to make such deliveries. 

Certificate from Référée. 

James B. Holland and J. Whitaker Thompson, for the United 
States. 

Arthur G. Dickson and Samuel Scoville, Jr., for the trustée. 

J. B. McPHERSON, District Judge. The following report of the 
référée will disclose the nature of the présent controversy : 

"The original pétition in this case was filed February 7, 1900, and adju- 
dication thereon made March 28, 1900. 

"On August ]8, 1901. a déposition for proof of claim of the United States, 
in the sum of $7,816.95, for actual damages sustaiued by reason of the failure 
of the bankrupt to perform a certain contract with the United States, was 
filed. 

"This contract was made July 24, 1890, by the bankrupt as principal, and 
the United States Fidelity & Guaranty Company as surety; and, after recit- 
ing that certain proposais had been made for supplying the Post Office De- 
partment with certain supplies of wrapping paper, designated as items Nos. 
112, 112a, and 114, in such quantifies and at such times, and from time to 
time, as the same might be ordered, during the fiscal year beginning Jul.v 
1, 1899, and ending ,Tune 30, 1900, stipulated that the bankrupt should fumish 
and deliver the same at certain priées per ream, and, in case of failure on 
his part, he and his surety should become indebted to the United States in the 
sum of ten thousand dollars, as fixed and settled damages, and not as a pen- 
alty to be reduced or diminished, and also that, in case of failure to fumish 
any of said articles within thirty days after they hâve been ordered, the right 
was reserved to the Postmaster General to purehase such articles in open 
market, and, if a greater price than that specified in the contract be paid 
for such articles, the total différence between the purehase priée and the con- 
tract price might be charged to the said bankrupt and his surety, and, fur- 
ther, that the contract might be annulled by the Postmaster General for any 
failure of performance, in his opinion, but that such termination of the con- 
tract should not affect or impair any right or claim of the United States to 
indebtedness or damages for the breach of any of the covenants. 

"On August 11, 1899, an order was given for five hundred reams of item 
N'o. 114, which was eventually fllled. Subsequently thereto nine orders of 
varions items, aggregating sixteeu thousand reams, were given, from Septem- 
ber 20 to December 5, 1899; and on January 22, 1900, the Postmaster Gen- 
eral, in an order reciting that the bankrupt had falled to furnish said articles, 
under varions orders made upon him since July 1, 1899, he was declared a 
failing contractor, presumably in pursuance of the last-recited stipulation of 
the contract. Prier to this time, and after repeated urgent reminders and 
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demancis for the delivery of Ibe articles rcferred to under the orderg stated, 
application was made to two paper eompanies. and purchases to supply the 
deflciency were made from one of them; thèse purchases contlnulng untll 
February 8, 1900, as to the sixteen thousand reains, and thereafter until 
.Tune 4th as to the seventy-one hundred reams, for paper needed by the dc- 
partment after the annulment of the contract. ïlie excess pald over the con- 
tract priée for the 16,000 reams amounted to S5,741.!)5, and this, togethcM- 
with S2,075, amount pald in excess of the contract pries for the 7,100 reauis. 
malies the amount of the claim of the United States, $7,810.95. 

"ïhe trustée bas flled exceptions to the allowance of the claim, first, be- 
cause it was not flled within one year from the adjudication; second, because 
the trustée is informed and believes that the United States coiild bave l!;ià 
the contract fiUed in the open market -without loss to the United Statos; 
third, because the claim is for items ordered subséquent to the filing of the 
pétition on February 7, 1900. 

"Section 3466 of the Eevised Statutes of the United States [U. S. Comp. St 
1901, p. 2314] provides that, whenever any person indebted to the United 
States is insolvent, the debts due to the United States shall be flrst satisfied, 
and the priority thereby established shall extend as well to cases wherein 
a debtor not having sufficient property to pay ail bis debts makes a voluntary 
.assignment, as to cases in which an act of bankruptcy is comrnitted; aud 
by section 3467 [U. S. Comp. St. 1901, p. 2314], every executor, administra tor. 
or assisnee, or other person, who pays any debt due by the person or estate 
from wbom or for which he acts before he satisfies and pays the debts due 
to the United States from such person or estate, is made answerable in his 
own person and estate for the debts so due to tlie United States, or for so 
much thereof as may remain due and unpaid. 

"Section 3468 [U. S. Comp. St. 1901, p. 2314] gives (upon payment) to any 
surety on the bond of the insolvent the same right of priority for the reeov- 
ery and receipt of the moneys out of the estate of the insolvent as is secured 
to the United States. 

"The bankruptcy act of July 1, 1898 (chapter 541, § 64, cl. 'b,' 30 Stat. 503 
[U. S. Comp. St. 1001, p. 3448]), provides that tho debts to hâve priority, after 
payment of costs of preserving the estate, filing fées, costs of administration, 
and wages, are '(5) debts owlng to any person who by the laws of the states 
or the United States is entltled to priority.' The bankruptcy act of Mnrch 
2, 1867 (chapter 176, § 28, 14 Stat. 530), provided that after the payment of tlie 
fées, costs, and expenses, etc.. ail debts due to the United States, and ail 
taxes and assessments under the laws thereof, should be entltled to priority, 
or préférence, and to be paid first in full. 

"The right of the United States under thèse sections of the Revised Stat- 
utes and the bankruptcy act of 1867 (14 Stat. 517, c. 176), was considered in 
Lewis V. United States, 92 U. S. 618 [23 L. Ed. 513], in which it was said bv 
Mr. Justice Swayne (page 622 [92 U. S., 23 L. Ed. 513]): 'The United Stavos 
are in no wise bound by the bankrupt act. The clause above quoted [refer- 
ring to the right of priority under the act of March 2, 1867] is lu pari materia 
with the several acts giving priority of payment to the United States, and 
was doubtless put in to recognize and reafflrm the rights which those stat- 
utes give, and to exclude the possibility of a différent conclusion.' 

"By section 57, cl. 'n,' of the bankruptcy act of ,ruly 1, 1898 (30 Stat. 561 
[U. S. Ciomp. St. 1901, p. 3444]), it was provided that 'clalms shall not be 
proved against the bankrupt estate subséquent to one year after the adjudi- 
cation.' While the gênerai prlnclple that statutes of limitation do not bind 
the sovercign would probably permit the proof of this daim of the United 
States after the expiration of the year, it is manifost that under the provi- 
sions of section 3467 the trustee's liability would continue, and, as he would 
be entitled to indemnity from the funds in bis hands, the flrst exception of 
the trustée cannot be sustained. 

"As to the second exception, the bankrupt act makes a statement under 
oath of a claimant, settlng forth the claim, the considération etc., prima 
facie évidence of the debt. While some of the testimony taken mlght be in- 
admissible in a suit against the bankrupt, the measure of damage sustained 
under the contract, in the absence of any countervaiiing évidence on the part 
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of the trustée, îs snfficiently proved; and the second exception is therefore 
not sustained. 

"As to the third exception, it appears that the 3,000 reams inentioned 
therein as havlng been ordered on February 8, 1900, were in fact ordered De- 
cember 5, 1899; February Stti being the date of the purchase to supply the 
sald quantity ordered December 5, 1899. As to the other items, however, 
stated In this exception, aggregating 7,100 reams, as before mentioned, no 
order appears to hâve been made upon the bankrupt tberefor; the contract 
having been, as already appears, annulled on January 22, 1900. While the 
stipulation for such a termlnation of the contract provides that it shall not 
affect or impair any right or claim of the United States, this must be re- 
stricted, presumably, to claims arising out of failure of performance thereto- 
fore made. The contract by the banlirupt was to fumish paper at a cer- 
tain price, as ordered from time to time within a year. If orcTers were not 
given him, it is difficult to understand how he could be liable for failure to 
furnish that of which he could hâve no knowledge. Any claim of the United 
States must be for a breach of the contract, and such breach is not possible 
after the termination of the contract, and without compliauce with the pro- 
vision thereof requiring orders upon the bankrupt for the quantifies and 
articles agreed to be supplied. 

"As to the provision liquidating the damages at ten thousand dollars, it Is 
provided by clause 'j,' § 57, of the act of July 1, 1898 (chapter 541, 30 Stat. 
561 [U. S. Comp. St. 1901, p. 3444]), that 'debts owing to the United States 
as a penalty or forfaiture shall not be allowed except for the amount of the 
pecuniary loss sustained by the act, transaction or proeeeding, out of which 
the penalty or forfeiture arose, with reasonable and actual costs occasioned 
thereby and such interest as may bave accrued thereon according to law.' 

"The third exception, therefore, is in part sustained, and the claim of the 
United States is allowed in the sum of $5,741.95; and the trustée is ordered 
to make payment thereof." 

Upon the foregoing facts the trustée contends that the govern- 
ment has lost its right to share in the fund for distribution by rea- 
son of its failure to prove its claim within the year, while the govern- 
ment contends that its whole claim should hâve been allowed. I do 
not think that the position taken by the trustée is sound. It is a long 
and firmly established rule that the sovereign is not bound by a stat- 
ute of limitation in which he is not named, and the provision in the 
bankrupt act requiiing a claim to be proved within a year is a plain 
limitation on the creditor's remedy. Lindsey v. Miller, 6 Pet. 666, 8 
L- Ed. 538; Gibson v. Chouteau, 13 Wall. 99, 20 L. Ed. 534; United 
States v. Herron, 20 Wall. 251, 22 L. Ed. 275 ; Redfield v. Parks, 132 
U. S. 239, 10 Sup. Ct. 83, 33 L. Ed. 327; United States v. Dalles, etc., 
Co., 140 U. S. 632, II Sup. Ct. 988, 35 L. Ed. 560. Neither can there 
be any doubt that the priority of the United States exists either for 
part or for the whole of its claim. I understand this to be conceded, 
but, in any event, the authorities are décisive upon the point. In 
Lewis v. United States, 92 U. S. 622, 23 L. Ed. 513, it was decided by 
the Suprême Court that the United States was not bound by the 
bankrupt act of 1867, and that the clause in the act giving priority 
to "ail debts due to the United States" was "in pari materia with the 
several acts giving priority of payment to the United States, and was 
doubtless put in to recognize and reafïirm the rights which those 
statutes gave, and to exclude the possibility of a différent conclusion." 
It was therefore held that the United States was under no obligation 
to prove a debt in bankruptcy proceedings, but might pursue what- 
ever other remedy should be at its command against the bankrupt 
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or against any other person. What was said in Lewis v. United 
States is, I think, equally true of the act of 1898. Section 64, cl. "b" 
(5), which gives priority to "debts owing to any person who by the 
laws of the states or the United States is entitled to priority," is in 
pari materia with sections 3466 and 3467 of the Revised Statutes, and 
adds nothing to the rights given by those sections, nor talces any- 
thing away. See, also, Re Huddell (D. C.) 47 Fed. 206, and United 
States V. Barnes (C. C.) 31 P'ed. 705. The case of U. S. v. Murphy 
(C. C.) 15 Fed. 589, seems to be somewhat in confîict with United 
States V. Barnes — both are décisions in the circuit court on appeal — 
and I incline to think that it may also be in conflict with the décisions 
of the Suprême Court ; but, whatever its value may be as an authority, 
it is not now in point. Instead of standing by while the bankrupt's 
assets were being distributed, as was the case there, the government 
is hère seeking to share in the fund; and there is no possible danger 
to the présent trustée, from which a court might désire to protect 
him on the ground that he would otherwise be treated harshly and in- 
equitably, for a part of the fund has been set apart to answer this very 
claim, if it shall appear to be valid. 

How much, then, is the United States entitled to recover? There 
can be no doubt, I think, concerning the validity of the claim for such 
damage as was caused by the bankrupt's breach of contract before 
February 7th, when the bankruptcy proceeding began; and, in my 
opinion, the claim is equally valid for the damage sufïered tliereafter 
down to the 30th day of June. The bankruptcy proceeding could 
not aiïect the government's right under the contract, and this right 
was to hâve the paper at the rates agreed upon, or (upon the bank- 
rupts' default) to buy the paper in the market and charge the différ- 
ence to the bankrupts. Neither did the annulment of the contract on 
January 22d by the Postmaster General afifect the government's right, 
for the contract expressly stipulated — 

"That this contract may be annulled by the Postmaster General for any fail- 
ure, in his opinion, of the said Charles M. Stoever to do and perform any of 
the covenants, agreements, or stipulations herein covenanted, agreed, and 
stipulated to be done or performed by the said parties of the second part, 
or in case of a willful attempt by him to impose upon the department articles 
inferior to those required by this contract; and the said parties of the second 
part further expressly agrée that the termination of said contract as afore- 
said, or anything done by the Postmaster General in pursuance of the stipu- 
lation, shall not aiïect or impair any right or claim of the United States to 
indebtedness or damages for the breach of any of the covenants of the con- 
tract by the parties of the second part." 

The learned référée was of opinion that this should be confined to 
damages for such breaches as might précède the annulment, but the 
language is broad enough to cover any right for the breach of any 
covenant, and it seems to me that this refers to the future as well as 
to the past. The référée denied the government's right to damages 
for breaches after February 7th on the ground that its failure to give 
notice to the bankrupts after February 7th that certain installments 
of the paper were desired relieved the bankrupts from liability. But 
I think tlîis conclusion overlooks two considérations : First, that the 
bankruptcy had totally disabled the contractors from performing their 



nî EE M. ZIER & co. 399 

agreement, and therefore made notice a useless formality, for it would 
hâve been a vain thing to notify them to do what it was notorious that 
they were wholly unable to do ; and, second, that, as the contract had 
been annulled for cause, the bankrupts were no longer entitled to no- 
tice. Even if they had been able and had ofifered to perform, they 
would not hâve been permitted to perform after the contract had been 
put an end to on the ground of their failure to dehver in due season. 
The United States is entitled to recover the whole amount of its 
claim, and to this extent the exceptions to the report of the référée 
must be sustained. 



In re M. ZIER & CO. 

(District Court, D. Indiana. January 4, 1904.) 

No. 37. 

1. Bankruptcy— Allowancb to Attornet— Services Rendered in State Re- 

CEIVKllSHTP. 

An attorney who instituted and conducted a collusive suit in a state 
court against an insolvent corporation, the purpose of wliieh was to pre- 
vent bankruptcy proceedlngs, and enable his clients to retain préférences 
received in violation of the bankruptcy law; who obtained the appoint- 
ment of a receiver therein, and became its attorney, and, in the course 
of his employment, obtained injunctions and citations for contempt 
against creditors, and the marshal and receiver of the court of bank- 
ruptcy, dispossessed such receiver by force, and endeavored in every way 
to prevent and obstruct the banliruptcy proceedings, in the interest of the 
preferred creditors — is not entitled to an allowanee from the estate in 
bankruptcy on account of services rendered to the state receiver, under 
the rule that such allowanee will only be made when the services are 
bénéficiai to the estate; nor will he be allowed for such services as were 
bénéficiai, where, as a whole, his services cost the estate and gênerai 
creditors several times the amount, in increased expenses of administra- 
tion. 

In Bankruptcy. On review of order of référée allowing claim of 
W. W. & J. R. Watts. 

Stotsenberg & Weathers and George H. Hester, for trustée and 
creditors. 

Bernard Flexner, for claimants. 

ANDERSON, District Judge. This is a daim by the firm of Wil- 
liam W. & John R. Watts, of Louisville, Ky., for an allowanee of $i, 
250 on account of services rendered by William W. Watts, as a mem- 
ber of the firm, between December 30, 1902, and February 19, 1903, in 
the case of Joseph T. Ryerson & Son, an Illinois corporation, against 
M. Zier & Co., an Indiana corporation, in the Floyd circuit court, of 
Floyd county, Ind., as attorneys for the New Albany Trust Company, 
receiver of the Zier corporation by the appointment of that court. 
Their claim was originally submitted for the considération of Law- 
rence B. Huckeby, référée in bankruptcy at New Albany, who al- 
lowed it ; and it is now submitted for the considération of this court, 
upon pétitions of the trustée and particular creditors for a review of 
the order of allowanee by the référée. 
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In such a review the court will take judicial knowledge of its own 
record and proceedings, as far as they furnish any information con- 
cerning the nature of the claim, and will consider them in connection 
with the proofs furnished by the référée under his certificate. Upon 
an examination of ail this évidence, it appears that the suit in the 
Floyd circuit court was instituted in pursuance of an agreement be- 
tvveen the Ryerson corporation and the Zier corporation, and they 
respectively became plaintiff and défendant therein. In making this 
agreement the Zier corporation was represented by Charles L. Jewett, 
a member of the fîrm of Jewett & Jewett, who also represented Min- 
nie Zier, a sister-in-law of Michael Zier, the manager of the Zier 
corporation, and a stockholder and creditor of it. At the time of this 
agreement Ijoth the Ryerson corporation and Minnie Zier had re- 
ceived payments of money, in the respective sums of $3,100 and $9,600,. 
from the Zier corporation, upon its indebtednes to them ; the pay- 
ment to Minnie Zier having been made upon the very day of this 
agreement. Both of thèse payments would hâve been unassailable in 
the suit which was agreed upon betvi'een the parties, and both pay- 
ments were made under circumstances which rendered them as- 
sailable in a bankruptcy proceeding. It therefore was necessary, for 
the protection of thèse préférences, that a bankruptcy proceeding 
should be prevented or avoided. 

In accordance with this agreement, which was made at Chicago, 
111., on the 29th day of December, 1902, the suit in the Floyd circuit 
court, at New Albany, Ind., was instituted on the following day. The 
Watts fîrm on the 30th day of December, 1902, as attorneys for the 
Ryerson corporation, iilcd its complaint against the Zier corpora- 
tion, praying for the appointment of a receiver on account of its in- 
solvency; the Zier corporation was immediately served with a sum- 
mons, and voluntarily appeared at once, nearly two weeks before the 
summons was returnable, by the Jewett firm, as its attorneys ; and 
thereupon the trust company was, on the same day, appointed re- 
ceiver of its property and efïects — the vice président of the trust com- 
pany being a brother and partner of Charles L,. Jewett. On the ap- 
pointment of the trust company as receiver of the Zier corporation, 
the Watts firm became attorneys for the receiver, as well as attorneys 
for the Ryerson corporation, the plaintiflf in the suit, and has acted for 
both in the progress of it. 

On the i6th day of January, 1903, Watts, as attorney for the re- 
ceiver, fîled its pétition in the Floyd circuit court, praying that the 
creditors might be notified to appear and make known their views con- 
cerning the opération of the plant of the Zier corporation, and be re- 
quired to prove their claims in that suit, "and that ail creditors and 
persons be enjoined and restrained from prosecuting suits involving 
this estate in any manner except by intervention in this action." A fur- 
ther hearing of the pétition was fixed by the order thereon for Jan- 
7iary 24, 1903, "at the courtroom" of the Floyd circuit court, "on the 
advisability of continuing the opération of the plant of M. Zier & Co., 
and ail kindred questions"; and the receiver was directed to notify 
the creditors, which was done accordingly. Neither the order nor the 
notice under it made any mention of that part of the pétition whicli 
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prayed an injunction against the creditors. Nevertheless the appear- 
ance of ail creditors who were présent or represented at this meeting 
of the creditors was entered in the suit, and they were "enjoined and 
restrained" in accordance with the prayer of the pétition, without any 
îurther warning or advice to them. Watts claimed that this pro- 
ceeding created an estoppel on the part of the creditors against the 
institution of a proceeding in bankruptcy by them or any of them ; 
and the whole object of it evidently was to create such an estoppel, 
and prevent the institution of a proceeding in bankruptcy against the 
Zier corporation. 

A pétition for adjudication of bankruptcy against the Zier corpora- 
tion was filed by sundry creditors of it in this court on February 6, 
1903, in which préférences of the Ryerson corporation and Minnie 
Zier were alleged as acts of bankruptcy, and a supplemental pétition 
for such adjudication, in which the appointment of a receiver by the 
Floyd circuit court was alleged as an additional act of bankruptcy, 
and a pétition for the appointment of a receiver of the Zier corpora- 
tion by this court, were filed by them on February 11, 1903; and 
ihereupon Frederick D. Conner was appointed such receiver, and au- 
thorized and directed by an order of this court to take possession of 
the property and efifects of that corporation. The opération of this 
order was suspended, on the application of Watts, on February 13, 
1903, until he might be heard in opposition thereto; and February 
16, 1903, was appointed for the hearing. His application having been 
granted by this court, he applied for and obtained an order from the 
Floyd circuit court on the I4th day of February, 1903, enjoining and 
restraining the petitioning creditors and receiver in bankruptcy, and 
the marshal of this district, from interfering with the property of the 
Zier corporation in the possession of the trust company, and citing 
the petitioning creditors for contempt of that court in having instituted 
proceedings in bankruptcy in violation of its order of January 24, 
1903. Having donc so, he returned to this court, and on the i6th day 
of February, 1903, and the foUowing day, was fully heard in opposi- 
tion to the proceedings hère. At the close" of the hearing on the I7th 
day of February, 1903, he agreed in open court that the property of 
the Zier corporation in the possession of the trust company should 
be delivered to the receiver in bankruptcy, and it was accordingly de- 
livered to him on the igth day of February, 1903. But Watts there- 
upon invoked the aid of another member of the Louisville bar — David 
A. Sachs — and at their instance Charles D. Kelso was on the 20th 
day of February, 1903, appointed by the Floyd circuit court receiver 
of the Zier corporation, in the place and stead of the trust company, 
and the receiver in bankruptcy was forcibly dispossessed of the prop- 
erty under the orders of that court. Watts and Sachs were immedi- 
ately attached for a contempt of this court, and upon trial were ad- 
judged guilty, and sentenced to be imprisoned for two months in the 
Marion county jail. They were subsequently discharged from cus- 
tody, upon their pétition for a writ of habeas corpus, by the Suprême 
Court, upon the ground that they were honestly mistaken àbout the 
law, and did not, therefore, intentionally violate it. In re Watts and 
Sachs, 190 U. S. I, 23 Sup. Ct. 718, 47 L. Ed. 933. The Suprême 
12T F.— 26 



402 127 FBDEEAL REPORTER, 

Court said on pages 27, 28, 190 U. S., pages 724, 725, 23 Sup. Ct., 
47 L. Ed. 933 : 

"We think there can be no reasonable doubt that the judge of the Floyd 
circuit court and Messrs. Watts and Sachs entertalned the conviction In good 
faith that the custody of the state court could not be lawfully interfered with 
by the bankruptcy court by summary proceedings. Their view was that. the 
jurisdietion of the state court having attached, that court was, In ail circum- 
stances, entitled to exercise it until voluntarily surrendered. But if the stato 
court had taken into considération that Zier & Co. had committed acts of 
bankruptcy in the matter of preferential transfers; that the amendatory 
bankruptcy act of February 5, 1903, provided that acts of bankruptcy would 
exist if a person, 'being insolvent, applied for a receiver or trustée for his 
property or because of insolvency a receiver or trustée bas been put in charge 
of his property under tbe laws of a state, of a territory, or of the United 
States'; and that the intent of the bankruptcy law is to place the adminis- 
tration of affairs of insolvents exclusively under the jurisdietion of the bank- 
ruptcy courts— it appears to us that, instead of continuing the application of 
the fédéral receiver for three vreeks, the court should hâve directed the sur- 
i-onder of the property to him at once, or at least after the report of its own 
receiver on returning from Indianapolis." 

But the question of intent does not eut any figure in the considéra- 
tion of a claim for the allowance of attorney's fées from an estate in 
bankruptcy. The rule of law applicable to such a case was fixed by 
the Suprême Court in Randolph v. Scruggs, 190 U. S. 533, 23 Sup. 
Ct. 710, 47 L. Ed. 1165. It was held, upon the facts in that case, that 
a claim for légal services rendered an assignée, under the gênerai as- 
signment law of a state, in resisting the adjudication of bankruptcy, 
was not allowable as a preferential claim, and that légal services ren- 
dered such an assignée are allowable only when they are bénéficiai 
to the estate of a bankrupt. The reason of this rule is that gênerai 
creditors should pay for services which hâve actually benefited them. 
It was never intended to make them pay for unsuccessful assaults 
upon their interests, as well as for résistance to those assaults. The 
suit in the Floyd circuit court was collusive and fraudulent. It was 
fraudulent as against gênerai creditors in bankruptcy, because it per- 
mitted the manager of an insolvent corporation to take from its assets 
a sum equal to one-third of them, and to apply that sum upon the 
claims of particular creditors. Its natural and inévitable resuit was 
to uphold and protect fraudulent préférences, while the bankruptcy 
proceedings were in the interest of ail the creditors alike. Watts, 
as attorney for the receiver of the Floyd circuit court, aided in every 
possible way in the promotion of this resuit. He aided in the promo- 
tion of it by his efforts to create an estoppel on the part of the cred- 
itors, by obtaining injunctions against the receiver of this court and 
the marshal of this district, and against the petitioning creditors in 
bankruptcy, by procuring citations for contempt against them, and 
by his obstructive résistance to the orders and proceedings in bank- 
ruptcy, as well as in the forcible dispossession of the receiver of this 
court. He delayed and prevented the receiver of this court from tak- 
ing and retaining possession of the property of the Zier corporation 
until it was finally delivered to him on the night of the 28th day of 
February, 1903, after sentence and judgment in the contempt cases 
against Kelso and others. While, under the circumstances of this 
case, he is justly chargeable with the knowledge of his clients, the 
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Ryerson corporation and the vice président of the trust company 
(through whose firm the payment to Minnie Zier was made), concern- 
ing the business in and about which he was employed by them, and 
presumably intended the natural and inévitable conséquences o£ his 
own acts, any question of his Itnowledge or intention is wholly imma- 
terial hère. Whether decided one way or the other, the resuh is the 
same. It must be admitted that his professional services were not 
bénéficiai to the estate in bankruptcy, and he is not entitled to com- 
pensation for them from the gênerai creditors, vi^hose dividends would 
hâve been substantially diminished by his ultimate success. Incident- 
ally he collected, without suit or adversary proceeding of any sort, 
and by the negotiation of settlements, the aggregate sum of $3,769.17 
from five différent parties, and claims to hâve made it possible for the 
receiver of this court to collect the additional sum of $1,966.28 from 
two other parties by his negotiations. If the services of Watts in 
negotiating thèse settlements might be detached from his gênerai 
services as a whole, and considered separately, an allowance of $250 
would be a reasonable compensation for them ; but his aggressive 
misapprehension of the law, as it was affirmed by the Suprême Court 
in Re Watts and Sachs, supra, has cost the estate in bankruptcy and 
the gênerai creditors several times that amount in expenses of ad- 
ministration, which should equitably be taxed against him, and neither 
it nor they should be mulcted any further. 

Section 982 of the Revised Statutes of the United States [U. S. 
Comp. St. 1901, p. 706] provides : 

"If any attorney, proctor, or other person admitted to conduct causes in 
any court of the United States, or of any territory, appears to hâve multiplied 
the proceedings in any cause before such court, so as to Increase costs un- 
reasonably and vexatiously, he shall be required, by order of the court, to 
satisfy any excess of costs so increased." 

The préparation of the inventory and appraisement of the property 
was the duty of the trust company, whose vice président was a law- 
yer. Ail expenses were incident to the gênerai services that were 
rendered. His professional services, as a whole, were not bénéficiai 
to the estate in bankruptcy, and the order of the référée should be 
reversed and set aside, and the claim disallowed, and it is so ordered. 



KENNEY V. KNIGHT et al. 

(Circuit Court, D. Massachusetts. January 15, 1904.) 

No. 1,2G9. 

Sales— Contract—Breach— Damages— Profits. 

Where défendant contracted to furuish plaintifC with such flre ex- 
tinguishers as plaintifC should sell in two states during a certain period, 
and défendant refused to flll orders for extinguishers until plaintlfï had 
complied with certain unjustifiable conditions, défendant was liable for 
damages based on the profits which plaintifC might hâve made on machines 
actually sold, or for which orders had been actually received, and for such 
other machines as plaintifC had reasonable expectation that he would be 
able to dispose of within a reasonable time, taking Into considération 
plalntifC's efforts previously made to create a niarket for the machines. 



404 127 FEDERAL EEPOBTBE. 

S. Same— New Trial— Giiocnds. 

Unless in very exceptional cases, a new triai will not be granted on ac- 
count of propositions which are afterthouglits, or which were not care- 
fully and properly submitted to the jury during the progress of the trial. 

On Motion of the Défendants for a New Trial. 

See 119 Ped. 475. 

Elder & Whitman, for plaintiff. 

Charles A. Castle and Nason & Proctor, for défendants. 

PUTNAM, Circuit Judge. This is a suit based on the alleged 
violation of a contract which we will refer to further on, and for 
damages on account thereof. The jury rendered a verdict for $1,000, 
and the défendants seasonably filed a motion to set the same aside 
and for a new trial. The first and second reasons given therefor re- 
late to questions of law, which were fully ruled on by the court in its 
charge to the jury, and as to which exceptions hâve been reserved by 
the défendants; so that as to thèse the court is satisfied that any at- 
tempt on its part to revise its rulings on this motion for a new trial, 
instead of allowing them to go directly to the Circuit Court of Appeals, 
would merely delay justice. The remaining ground for the motion 
is that the damages awarded by the jury are said to be excessive. 

It is not necessary to state the questions involved in the case at 
length or with absolute accuracy. The plaintifï, who resided in South 
Carolina, entered into a contract which, with modifications, amounted 
to an agreement on the part of the défendants to fill his orders for fire 
extinguishers of the manufacture of the défendants, to be sold or re- 
sold by him in the states of South Carolina and North Carolina. 
The parties had several misunderstandings, and neither of them held 
firmly to any definite position for any great length of time ; the resuit 
of which involved serious complications of the situation when the case 
came to trial, requiring the submission to the jury of numerous issues, 
conditioned to some extent the one on the other. The court refers to 
this only for the purpose of illustrating what it will hâve occasion to 
observe further along. 

The contract became operative in December, 1901, or January, 1902. 
The proceedings under it were suspended for a considérable period 
during the late wintcr and spring; but prior to July i, 1902, the plain- 
tiff had actually sold and delivered 64 extinguishers. On July 19, 
1902, the défendants, who resided at Boston, in Massachusetts, wrote 
a letter to the plaintiff, the effect of which, as found by the jury under 
the instructions of the court, was not to terminate the contract, but 
to notify the plaintiff that they would fill no more orders for extin- 
guishers until he complied with certain conditions named therein. 
Under the instructions of the court, the jury found that the défend- 
ants were not justified in imposing the conditions named in the letter, 
but that, on the other hand, the letter did not terminate the existing 
contractual relations, and merely postponed further proceedings until 
its conditions were complied with. On the same date, by a letter writ- 
ten at Raleigh, N. C, the plaintifï ordered of the défendants 50 ex- 
tinguishers; and, as this letter was mailed on the same day that the 
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letter of the défendants was written and mailed, it, oî course, crossed 
the latter; so that, as the court instructed the jury, the plaintiff was 
entitled to hâve the order it contained duly filled. Consequently, un- 
der the rulings of the court, which need not be further stated, the jury 
might reasonably hâve found that the défendants were Uable for the 
refusai to ship the 50 extinguishers, and that the damages ensuing 
therefrom were $5 for each extinguisher, or $250 in ail, approximately 
the profit which the plaintiff would hâve made on the same. If the 
verdict had not exceeded $250, no question could arise on this motion. 

Immediately after the receipt of the défendants' letter of July 19, 
1902, the plaintiff commenced sending in orders rapidly, covering, be- 
tween July 19 and September 4, 1902, including those ordered on July 
I9th, 527 extinguishers. The court, by instructions to the jury, 
limited the plaintiff's damages to such portion of the 527 machines as 
had been actually sold by the plaintiff — that is, for which orders had 
actually been received — and to such further portion as he had reason- 
ablc expectations that he would dispose of within a reasonable time. 
Without undertaking to give accurately the rulings of the court on this 
proposition, what we hâve said states it sufficiently in substance for the 
purposes of this motion. Of course, the jury were cautioned that they 
could not give fuU profits for those extinguishers which had not been 
actually sold, and in that respect proper limitations were explained to 
the jury, which need not be considered or restated hère. The effect 
of the verdict was to give the plaintiff the équivalent of profits on 200 
extinguishers. It is impossible for the court to ascertain whether in 
making up this amount the jury determined that he had actually sold, 
that is, had received actual orders for, 200 machines, or whether it 
availed itself of the permission of the court to take into considération 
the whole, or at least a part, of the amount involved in pending nego- 
tiations. 

However the jury reached its resuit, the défendants contend that 
the damages assessed were too high, and based on évidence so uncer- 
tain, untruthful, and unsatisfactory that the verdict ought not to be 
allowed to stand. By this it means that there was not sufficient évi- 
dence of orders received or negotiations pending to justify the allow- 
ance of so large a sum. The case in this respect turns entirely on the 
évidence of the plaintiff, which was very unsatisfactory as to the détails 
of the orders which he had received, or for which negotiations were 
pending, and so inconsistent with itself, and so at odds with some un- 
doubted facts established in the case, that if the verdict stood on this 
alone we would not hesitate to set it aside. But there was évidence 
from which the jury might well hâve concluded that during the period 
that the contract had run the plaintiff had exerted himself by traveling 
through the two states, South Carolina and North Carohna, and by 
advertising, and by otherwise preparing the field, in such way that 
very considérable sales would hâve been effected at or soon after the 
period when the orders in question were sent in. The défendants 
could not, of course, deny that their extinguisher was a désirable one, 
and therefore salable; and, geographically, we know that the field 
was an extensive one, and the jury might well, from what was proven 
and admitted in the case, hâve found, not only geographically, but 
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otherwîse, that it was favorable for sales of this class of manufactures, 
and that the plaintiff had well worked the preparatory stages. In 
view of this, and also in view of the sales of 64 extinguishers in the 
early part of the year, even after rejecting the unsupported and nn- 
satisfactory statements of the plaintiff to which we hâve referred, it 
is so reasonable to conclude that, if he had not been interrupted, the 
plaintiff might hâve sold at least 200 extinguishers during the autunna 
months, the court cannot adjudge that the jury was inconsiderate in 
that respect. 

The complications of the case already referred to cause the court to 
hesitate as to its recollection of the course of the trial in ail the particu- 
lars; but, after an examination of its charge to the jury, it thinks, 
on the whole, that the observations herein in référence to each are cor- 
rect. What we hâve stated we beheve disposes of the case as it was 
submitted to the jury, which ordinarily ouglit to end it on a motion for 
a new trial. On such a motion the parties should not be allowed to 
reverse the course of légal proceedings by force of propositions which 
are afterthoughts, or which were not carefully and properly submitted 
during the progress of the trial. Nevertheless, we are disposed to 
notice certain suggestions and propositions which occurred to the 
court and counsel in connection with the pending motion. 

Aside from the 50 extinguishers ordered on the ipth of July, the or- 
ders for the remainder of the 527 were given under such circumstances 
that the question arose whether they were sent in in good faith. This 
might bear on the question of damages in three différent aspects. 

First, it bears directly on that question because, if not sent in in 
good faith, they form the basis of an argument that the plaintiff had 
not received the orders testified to by him, and had not under negotia- 
tion prospective orders, as also testified to by him. Second, it raises 
the question whether, so far as the orders were not sent in in good 
faith, if any of them were of that character, the défendants were bound 
to fill them, carrying with it the conséquent proposition that, so far as 
not bound to fill them, the orders could not properly hâve been sub- 
mitted to the jury with référence to the assessment of damages. 
Third, the final aspect is that, if not in good faith in part — that is, if 
they exceeded the reasonable requirements of the plaintiff — ail the 
orders should hâve been taken together as one continuous transaction 
with référence to the assessment of damages, so that the jury should 
hâve been instructed that, if the orders exceeded the requirements of 
the plaintiff, the loss on the excess of the orders if they had been filled, 
leaving on the hands of the plaintiff unmerchantable articles, might 
hâve wiped out the profit on those which he might reasonably hâve 
expected to sell. 

The first aspect was made use of to the jury by the défendants for 
whatever it was worth. The second and third aspects, however, were 
not brought to the attention of the jury, nor were they brought to 
the attention of the court before the jury retired. If they had been, 
it is plain that they would hâve involved important questions of law 
which the court would hâve been obliged to explain to the jury, and 
Vv'hich might hâve afl"orded the basis of exceptions for eithcr one party 
or the other. Therefore, by considering them now on this motion. 
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and by tlitis relîevîng the parties from the results of omissions to pro- 
pose them during the course of the trial, injustice would be done. 

On the whole, looking at ail the circumstances of the case, we are 
unable to find that we would be justified in either setting aside the 
verdict or requiring its diminution. 

The motion for a new trial, filed by the défendants on the 25th day 
of November, 1903, is denied. 



In re FERGUSON. 

(District Court, E. D. Pennsylvania. January 29, 1904.) 

No. 1,678. 

1. BANKETJPTCY — INVOLUNTAET PrOCEEDINGS— InDEBTEDNESS OF BANKRrPT. 

Evidence examlned, and held to establlsh the debt of an alleged bank- 
rupt to the petitionlng creditor as claimed. 

In Bankruptcy. On exceptions to report of spécial référée finding 
that the alleged bankrupt was indebted to the petitioning creditor at 
the time of filing the pétition, and the amount of such indebtedness. 

The following is the report of Byerly Hart, Esq., spécial référée, 
under order of référence of December 21, 1903 : 

A pétition in involuntary bankruptcy ^yas filed. Ferguson demanded a 
jury trial as to the matter of bis insolvency, and référence was made, under 
a déniai of debt to the petitioning creditor. ïhe spécial référée to whom the 
said matter was referred, with instructions to take testimony and report 
whether, at the time of "the filing of the pétition for adjudication, the alleged 
bankrupt was indebted to the Philadelphia Brewing Company, the petitioning 
creditor, and, if so, in what amount," respectfully begs leave to report that, 
dtie notice having been given to the persons concerued, a hearing was had 
on Tuesday, January 12, 1004, and on subséquent days, at which hearing Mr. 
Thomas Leaming and Mr. W. W. Montgomery appeared for the Philadelphia 
Brewing Company, and Mr. Samuel Clément, Jr., and Mr. Clinton O. Mayer 
for Samuel J. Ferguson. 

The spécial référée finds the facts to be as follows : 

Samuel J. Ferguson, the alleged bankrupt, purchased on or about July 1, 
1893, a saloon at 2754 Kensington avenue. The price was $9,000, to which 
sum Ferguson contributed .$3,250, and the Philadelphia Brewing Company 
$1,750, and for this sum ($1,750) Ferguson gave his judgment promissory note. 
The remaining $4,000 was to be paid on July 1, 1894. When that day arrived 
Iferguson Vi-as unable to pay the amount, and the Philadelphia Brewing Com- 
pany paid tlie sum, and took Ferguson's judgment promissory note therefor, 
dated July 2, 1894. Ferguson was, therefor, on July 2, 1894, indebted to the 
Philadelphia Brewing Company, for money loaned, $5,750. He was further 
indebted to the Company for béer and so forth supplied by it. 

The brewing Company, as occasion required, advanced to Ferguson the 
money necessary to pay for his retail liquor license, being $1,000 In each of 
the years 1894, 1895, 1896, and 3897, and $1,100 for each of the years 1898, 
1899, 1900, and 1901, In ail $8,400, and for the sums so advanced Ferguson 
gave his several judgment promissory notes. 

On May 2, 1900, Ferguson saw Boyle, président of the brewing company. 
and paid him $500, at the same time signing a judgment promissory note for 
$1,100, dated May 2, 1900. For the sum paid ($500), John McGeehan, the 
cashier, refused to give a receipt, and several weeks after May 2, 1900, Fer- 
guson saw Boyle and complained of McGeehan's neglect. Ferguson says that 
thereupon Boyle asked for ail the receipts for money paid which he had, and 
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that he gave to Boyle 260 receipts, for $50 each, wbfch several sums he had 
paid McGeehan on account of his (Ferguson's) Indebtednoss for money loaned 
by the brewery. Thèse receipts. Ferguson says, were uever again In his pos- 
session. 

It appears, therefore, that this delivery of receipts to Boyle took place some 
time late in May, 1900, or early in June, 1900, and that at that time, if Fer- 
guson is to be belleved, Boyle, with his suspicions aroiised, was In a position 
to satisfy himself whether or not McGeehan had receivcd from Fergusou $13,- 
000 for which he had giveu him no crédit on the books. It is a fact that 
crédit was not given on the books. 

In March, 1901, about 10 months after the occurrence regarding the $500, 
John McGeehan, the cashier to whom Ferguson says he paid $13,000, was dis- 
eharged, and he was afterwards indicted for embezzlcmeut of the fuuds of 
the brewery. 

Following upon the dlseovery of McGeehan's défalcation, the oflicers of the 
brewery collected from the several customers their beerbooks, passbooks, and 
receipts with a view to determining the state of their accounts, It having been 
found that McGeehan's books, for the period from some time in 1890 to the 
time of his discharge, March, 1901, were inexact. Up to January 1, 1896, 
and after March, 1901, the books are correct. Expert accountauts were em- 
ployed for some months upon the books. Ferguson, after McGeehan's dis- 
charge, handed In his books and receipts, giving theni himself to Boyle in 
person, who was already, as Ferguson says, in possession of the 2G0 receipts 
for moneys paid to McGeehan. 

The resuit of the examination by the expert accountants of Ferguson's ac- 
count was tabulated in a statement, which was dated November 12, 1901, and 
which was given somewhere about the time of date to Ferguson by John Mc- 
Gllnn, who had succeeded, as président, Boyle, who died August 7, 1901. ï'er- 
guson says that at the time he told McGlinn that the statement was not cor- 
rect, and that he would get justice. McGlinn testifles that at the time Ferguson 
said, "I owe a great deal of money to the brewery," that he (McGlinn) pro- 
posed that Ferguson should give one note for the several notes held, and that 
Ferguson said he would take the statement and examine it, and return It In 
a day or two. Ferguson did not return. 

Prier to Thanksgivlng Day (November, 1901) John F. O'Rourke, the collect- 
or of the brewing Company, as he testifies, saw Ferguson at his saloon, 3000 
Kensington avenue, and asked payment on account of the amount due for béer, 
as shown by the statement of November 12, 1901. At that time O'Rourke tes- 
tifies that Ferguson said : "It [the statement] Is ail rlght, with this exception : 
Mr. Boyle promlsed to make me an allowauce on account of my selllng béer 
in large glasses." When asked the time at which Mr. Boyle had made the 
promise, Ferguson said: "At the time that the prlce of béer was Increased 
to $6.50 on account of the war tax." And O'Rourke says that Ferguson ex- 
cused himself from payment at the time because he needed to stock up for 
Thanksgivlng Day, and must pay cash. Ferguson promised to go to the brew- 
ery on the next Monday or Tuesday, and pay "three of four weeks' béer bill." 
On December 2, 1901, he did pay the sum of $126.75. Ferguson testifies that 
this meeting took place Obrlstmas eve of 1901, and that he said at the time 
to O'Rourke, "I won't pay a cent until I hâve a final settlement and get what 
belongs to me," and that he did not admit that the account was right. 

In the summer of 1899 Ferguson attempted to transfer his llcense. The in- 
terests of the brewing Company were In charge of Harry A. Mackey, of the 
Philadelphia bar, and at that time Mr. Boyle, the président, said to Mr. 
Mackey, in Ferguson's présence, that he (Ferguson) ovved the company a large 
sum of money ($16,000 to $18,000) , and that the transfer was desired In order 
to pay the debt. Ferguson did not deny or quallfy the assertion made by 
Boyle, and at the same Interview he said "he wanted to get away from that 
place, that he couldn't do any business, and that he never could pull out of 
the hole unless he got this transfer." Ferguson dénies making the admissions 
testlfled to by Mr. Mackey. 

From May 22, 1899, the flrst receipt being August 16, 1899, Ferguson took 
the receipts for money paid him for béer, not In the ordlnary way in the beer- 
book, but in a spécial passbook. He required this because if the beerbook. 
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was used the bartenders would know how his account for béer stood, and he 
said to John F. O'Rourke, "It is none of their business how much I owe the 
brewery, and how much I don't." "I am pretty well behind, you know that, 
and there is no use in publishing it." 

In November, 1900, James A. Clabby, collector for the brewing company, 
saw Ferguson with a view to collectlng a bill due the. company. Clabby tes- 
tifies that at that interview Fergnson said that he had an offer of $10,500 for 
his saloon, and asked him (Clabby) "whether Mr. Boyle would be satisfled 
to accept that amount of money as part payment on the bill that he owed 
the brewing company." 

Between the Ist and 15th of April, 1901, Clabby agaln saw Ferguson, with 
the intent to get his books and recelpts for examination, and at that time 
Ferguson said that he had receipts for every dollar he had paid excepting one, 
and that that was for $500 paid to Mr. Boyle in 1900. 

The béer sold to Ferguson was at the rate of $6 and $6.50 per bbl. Dur- 
ing and after the period of the "war tax" the price was $6,50, i. e., after June 
14, 1898. Before June 14, 1898, the price was $6 per bbl. It was stipulated 
by counsel that the whole amount of béer supplied to Ferguson should be 
taken as 3,310% barrels for the period January 1, 1896, to January 9, 1902. 
Of ail this béer delivered after June 14, 1898, l,783y2 bbls. is to be charged at 
$6.50, making $11,592.75. and ail béer before that time is to be charged at 
$6, 1,527 bbls., making $9,162. In 1893 and 1894 Ferguson paid for béer $6 
per barrel and no more. After that time it appears that sometimes he paid 
$8, the excess being credited to his béer account, and not his loan account. 
Ferguson says that he was to pay $8 a barrel, of which $2 was to be credited 
on account of the money borrowed, and that this arrangement included 1893 
and 1894. 

A man named Matthew Kilroy, on January 10, 1896, bought a saloon frora 
a man named William Taggart, who gave in payment his ordinary promissory 
note for $4,000, secured by a judgment promissory note in like amount. Thèse 
notes were Indorsed by Taggart to the Philadelphia Brewing Company. Fer- 
guson asserts that Taggart, who is dead, by will left ail his property to him 
(Ferguson), Includlug the said notes for $4,000, and that he should hâve créd- 
it in his accounts for $4,000 by reason of said notes. The notes were never 
paid and are worthless. 

Upon May 27, 1001, Ferguson made an agreement as foUows : 

"[Copy.] Philadelphia, May 27th, 1901. 

"This is to certify that I, Samuel J. Ferguson, do hereby agrée to pay to the 
Philadelphia Brewing Company, the market price for ail béer, aie and porter 
purchased from them, and in addition thereto the sum of twenty-five dollars 
($25.00) per week, which is to be applied towards the liquidation of my prés- 
ent indebtedness to them. The above agreement to go into effect from this 
date. 

"[Signed] Samuel J. Ferguson." 

As of December term, 1901, No. 2,142, common pleas court No. 1, the Phil- 
adelphia Brewing Company against Samuel J. Ferguson, the said judgment 
notes were filed and judgment taken. A rule was granted to show cause why 
the judgment should not be opened and the défendant led into a défense. 
This rule bas not been finally disposed of. William Boyle, formerly président 
of the Philadelphia Brewing Company, is dead. William Taggart, the in- 
dorser of the promissory note for $4,000, is dead. John McGeehan, the do- 
faulting eashler of the brewing company, is not to be found. 

Ferguson testifles that he did not at any time mention to anybody but Boyle 
aud McGeehan the existence of the 260 receipts, for $50 each. He did not so 
mention to McGlinn or to others their existence when receiving the statement 
of November 12, 1901. 

Upon the foregoing findings of fact the spécial référée begs leave to report 
his findings as to whether or not the alleged bankrupt Is indebted to the peti- 
tioning creditor and in what amount. There is no dispute as to the considér- 
ation moving from the Philadelphia Brewing Company ; the contention arises 
under Ferguson's averuieut as to the payments made by him. The brewing 
company loaned money to Ferguson to the amount of $14,150, as evidenced 
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by judgment promissory notes given by him. It concèdes the payment of $500 
on account of thèse notes, and Its daim Is In part for $13,650 money loaned. 
No question arises as to the amount of béer supplied; it was stipulated by 
counsel that the quantity was S.SlOVa barrels. A question bas been made 
as to what was to be the price of the béer. Some was at $G per barrel aud 
some at $6.50 per barrel, and the référée bas found as a fact that of the 
3,31014 barrels 1,7831/2 barrels should be charged at $0.50 per barrel and 1,527 
barrels at $6. The change of price was made in June, 1898, to meet the "war 
tax," and it was testified that the change applied to ail customers. The réf- 
érée sees no reason to suppose that Ferguson's case was an exception, and the 
agreement of April 16, 1901, does not justify the inference that up to that time 
the price was to be only $6. 

The considération moving from the brewing company is therefore as fol- 
lows: 

Money advaneed $13,050 00 

Mdse. supplied from .Tan. 1, 1896 : 

1,783% bbls., @ $0.50 $11.592 75 

1,527 " " $0.00 9,102 00 20,754 75 

Total $34,404 75 

Ferguson asserts that he made payment in m-inner followlng : He paid, 
he says, to John McGeehan, cashier of the Philadelphia Brewing Company, a 
sum of $50 per week during 260 weeks of a period of a time beginning July 
1, 1893, and ending Mardi, 1901, being seven years aud eight or niiie months. 
Thèse payments amount to $13,000. He says that he paid upon ail béer bought 
by him $2 in excess of the real price, $0, which excess he says was to be cred- 
ited him on account of the mouey borrowed. He says that he is entitled to 
crédit in the sum of $4,000, the amount of a note of Matthew Kilroy indorsed 
by William Taggart to the Philadelphia Brewing Company. He further says 
that he paid for ail béer received by him at $6 per barrel, and that he owes 
nothing on that account. 

The contention of Ferguson, If true, proves too mueh. It shows payment 
to the company of much more than he owed. 

As shown before, he owed $34,404 75 

From which take the value of 3,310y2 bbls., @ $6.00 and $6.50. . . 20,754 75 

Amount due for money loaned $13,650 00 

Ferguson says that to liquidate this indebtedness he paid — 

McGeehan $50 on 260 times $13.000 00 

$2.00 per bbl. on 2,980 bbls. of béer $5,960 00 

$1,50 " " " 3301^ " " " 495 75 0,455 75 

$19.455 75 

And in addition $2 per bbl. on ail béer received before January 1, 1896. 

And the court is asked to believe that, in order to pay an indebtedness of 
$13,650, Ferguson paid in cash the sum of more than $19,455.75, And this 
overpayment of $5,805,75 is said to bave been made by a mau whose business 
wae so unprosperous that he contemplated a transfer of his license to improve 
his condition. 

The a priori untrustworthiness of Ferguson's story is shown by more than 
one considération. In ,TuIy, 1893, he was indebted to the brewery company 
In the sum of $1,750, contributed to the price of his saloon. On .Tuly 1, 1894, 
he again borrowed $4,000 from It, making his indebtedness $5,750 as of Julv 
1, 1894. He testified that from July 1, 1893, to March 27, 1901, he made 200 
payments, of $50 each, on account of his Indebtedness to the brewery, so that 
it appears from his own testimony that during the interval of time named 
(leaving ont of considération the asserted payment of $2 extra per barrel) 
his indebtedness increased from $5,750 to $13,000. He asks the court to 
believe that he was able to pay $50 a week for 260 weeks ont of the proceeds 
of a b;"isiness so bad that his indebtedness in the time named increased by 
$7,250. It appears th?U from January 1, 1896, to January 9, 1902, a period 
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of six years, Ferguson sold only 8,310% bbis.— say 550 bbls. a year. Thls Is 
not a volume of business to Indicate abillty to pay $50 par week, even consid- 
ering that Ferguson sold strong llquor as well. 

iloreover, if Ferguson was paying $2,500 a year in cash on account of bis 
indebtedness, why did he not ask the return of bis judgment notes? Espe- 
fially in 1893, why did not his payment lead to the canceling of the note for 
$1,750 instead of to the giving of another note for $4,000? According to Fer- 
guson's story, he had by March, 1901, paid not only the full amount repre- 
sented by the notes, but thousands of dollars in excess, yet he did not ask 
the return of the notes, but agreed to wipe out the past and sacrifice the 
overpayments. And he then made a new agreement, obligating himself to pay 
$6.50, and $25 a week npon his indebtedness. 

Four witnesses, John McGlinn, John F. O'Rourke, Harry A. Macbey, and 
James A. Olabby, testifled to Ferguson's having made admissions of his in- 
debtedness. Ferguson denied maklng the admissions, but the référée thlnks 
that the four witnesses are to be belleved, and not Ferguson. If Ferguson's 
story Is true that he paid $50 a week, and $2 excess upon every barrel of béer 
bought, he must after July 1, 1896, if not before, bave always been In the 
position of having paid more than he owed; yet he allows the overpayment 
to increase; and each year, at a time when he is entitled to a crédit for "over- 
payments, he signs a judgment promlssory note for $1,000 or for $1,100, in 
order to pay for lus license. The référée does not belleve that such could be 
the condition of affairs, and that it should continue. 

That Ferguson is at least careless In giving his testimony Is shown by his 
testimony that he paid $8 per barrel, $2 of which was to be credited on his 
loan account. Mr. O'Rourke, the coUector, testifles that In 1893 and in 1894 
Ferguson paid only $6 per barrel, and the books show the faet. It may be that 
Ferguson did not mean to say that he actually paid $8 durlng 1893 and 1894: ; 
but on pages 9 and 10 of his testimony he says that he paid $8 for ail béer 
received up to May 27, 1901, a statement whlch Includes 1893 and 1894, in 
which year It is clear he did not pay $8. He testifles positively as to paying 
$8 per barrel from January 1, 189C, to January 2, 1902. 

As regards the note of Matthew Kllroy, Ferguson testifles with much pos- 
itiveness that the assignment of the note to the Phlladelphia Brewlng Company 
was not upon the note when It was given to the company. It is clear from 
Judge Elcock's testimony that the fact is otherwlse. As regards the 260 
recelpts, for $50 each, Ferguson says that he gave them to Boyle, the prési- 
dent. As found by the référée, thls was late in May or early in June, 1900. 

Mr. McGllnn testifles that six, seven, or elght months before McGeehan was 
discharged, whlch was In March, 1901, Boyle's suspicions were aroused as 
to McGeehan. Wlth his suspicions awake, Boyle, the président, was in pos- 
session of 260 recelpts, for $50 each, said to bave been paid to the man sus- 
pected, and was in a position to confirm his suspicions beyond ail doubt, yet 
he did nothlng untll long after — more than hait a year. The référée flnds 
it Impossible to belleve that Boyle would bave delayed if he had had the re- 
celpts. And further suspicion is east upon thls story as to the recelpts by 
the fact that Ferguson never mentloned to any one but Boyle and McGeehan 
the existence of the recelpts. 

The loss of the recelpts bas not been explained. There could hâve beeu 
only two motives on Boyle's part for thelr destruction — one the désire to 
shleld McGeehan, and the other the désire to rob Ferguson in the interest of 
the brewery. As to the flrst, Boyle, far from wishing to shield McGeehan, 
had hlm discharged and arrested ; and as to the second it is not plausible. 

If. as Ferguson contends, he paid 260 sums, of $50 each, weekly, and that 
JIcGeehan stole it ail, when he (McGeehan) was taking thèse spécifie sums 
of money contlnuously, not at Intervais, durlng a period of nearly elght years, 
yet in thèse elght years Ferguson was seeing Boyle every week, and nothlng 
developed as to McGeehan's peculation. The référée Is forced to dlsbelieve 
Ferguson's testimony. ! 

It is contended In Ferguson's favor that the admltted confusion in the 
books for the time from some tlme in 1896 to March 27, 1901, and the défalca- 
tion of McGeehan, make It Impossible to prove the claim agalnst Ferguson. 
The référée does not think so. 
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The élément of the borrowed money Is proved by the production of Judg- 
ment promlssory notes to the amount of ?14,150, upon which a payment of $500 
Is admitted. 

There Is no dispute as to the amount of merchandise supplied, and but llttle 
as to the price; the question is upon the crédits to be allowed Fergusou. 
Because there was some confusion in the books, and because McGeehan de- 
faulted, It does net follow that Ferguson was not credlted with ail he pald. 
There Is no évidence, outside of Ferguson's assertion as to the 260 receipts, as 
to the method McGeehan used In bis stealing. Ferguson produced his books 
and receipts so that his account might be stated, and Oscar Sllnock, the expert 
accountant, testlfles that the receipts and the books nearly tallled, and that 
the différence was In four or flve Items of crédit for cash paid which were in 
the books, and for which Sllnock gave Ferguson crédit, although he produced 
no receipts therefor. Ferguson's clalm to allowauce of $4,000 because of the 
Mattbew Kilroy note requires no considération. The note has not been paid, 
and is worthless. 

The référée finds that at the time of the adjudication the alleged bankrupt, 
Samuel J. Ferguson, was Indebted to the Philadelphia Brewing Company in 
the sum of $18,764.75, upon an account to be stated thus : 

Môney loaned to Ferguson as evideuced by judgment prom- 
lssory notes $14,150 00 

Merchandise sold Ferguson : 

l,783y2 bbls. of béer, @ $6,50 $11.592 75 

1,527 " " " "$6.00 9,162 00 20,754 75 

$34,904 T5 
Upon which Ferguson iiuide payments : 

On account of the judgment notes $ 2.779 50 

On account of the béer 13,360 50 16,140 00 

Balance due by Ferguson $18,764 75 

To meet the case of the view of the whole niatter as taken by the spécial 
référée not beiug sustained, he further finds that in any event Ferguson was 
indebted to the Philadelphia Brewing Company at the time of the adjudication. 

Ferguson confonds tliat when he made the agreenient of May 27, 1901, that 
wiped ont the past, and a new start was made as evidenced by the agreemeut, 
and that at that time Boyle said, "The past was to end." But, without ad- 
mitting this contention, Ferguson is indebted to the Philadelphia Brewing Com- 
pany, and the spécial référée so finds, by reason of his deallngs for the period 
from March 27, 1901, to January 9, 1902, In the sum of $1,642.25, and this 
amount is admitted by Ferguson's counsel to be due by him, if the question of 
former overpayments by Ferguson is eliminated. 

Thomas Leaming and W. W. Montgomery, for petitioning créditer. 
Rothermel & Clément and Clinton O. Mayer, for alleged bankrupt. 

J. B. McPHERSON, District Judge. I hâve read with attention the 
mass of testimony that was taken upon this référence, and hâve con- 
sidered the arguments of counsel thereon, vi^ith the resuit that I entirely 
agrée with the conclusions reached by the learned référée. His report 
is a complète vindication of thèse conclusions, and I cannot do better 
than adopt it as the opinion of the court. 

For the reasons there stated the report is confirmed, and it is now 
found by the court as a fact that on July lo, 1903, the day when the 
pétition in bankruptcy was filed, the bankrupt was indebted to the Phila- 
delphia Brewing Company in the sum of $18,764.75. No report was 
made on the subject of interest, and apparently no claim is made by 
the petitioning créditer on this account. 
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FDLTON V. PRESIDENT, ETC., OF INSURANCE CO. OF NORTH 
AMERICA. 

(District Court, S. D. New York. January 25, 1904.) 

1. Marine Insurance— Limitation op Risk to Inland Waters— Waters off 
CoNET Island. 

The waters of the Atlantic Océan off Coney Island are not "inland 
waters," within the meaning of a pollcy of marine insurance on a house- 
boat expressly limlting the risk to loss or disaster occurring while the beat 
is within inland waters, although sueh waters are within the Unes estab- 
llshed by authority of Congress for the application of the statutory rules 
governing inland navigation ; such Unes being artiflcial, and established 
for a spécial purpose only. 

In Admiralty. Action on policy of marine insurance. 

Edwin C. Dusenbury, for libellant. 
Black & Kneeland, for respondent. 

ADAM S, District Judge. The libellant effected a contract of in- 
surance with the Président and Directors of the Insurance Company 
of North America, Philadelphia, to cover certain marine risks on his 
houseboat Mon Mon, during a year commencing on the 30th day of 
April, 1902. This action was brought to recover the agreed value of 
the boat, $700, less $100 particular average, by reason of its loss, while 
the policy was in force, under circumstances alleged in the libel, as 
follows : 

"Third: On information and belief, that on or about June 14, 1902, while 
within the waters covered by said policy and while proceeding therein, said 
houseboat 'Mon Mon' was by the périls of the seas wrecked and totally lost, 
under the following circumstances: said houseboat had been lying in 
Gravesend Bay and was on her way under tow to Sheepshead Bay by way 
of the south shore of Coney Island. The house portion of said houseboat was 
constructed upon a deck or flooring, supported by two hulls arranged in the 
manner of a catamaran. When about opposite the Oriental Hôtel on said 
Coney Island and within a short distance of the shore, the starboard hull 
of said catamaran, by reason of some cause unknown to libellant, suddenly 
sank, exposing the upper works of said boat to the beating of the waves, as a 
resuit of whlch such upper works, being the house portion of said boat, were 
shortly thereafter carrled away by the seas and lost. That the tug which had 
been towing said houseboat was not powerful enough to tow it after it had 
become partlally submerged as aforesaid, and the said houseboat was there- 
fore of necessity anchored off the Oriental Hôtel where the accident occurred ; ■ 
and that before the libellant was able to secure a tug to tow the said house- 
boat to some more sheltered anchorage, first the upper portion of said house- 
boat and then the hulls thereof were earried away by the seas and totally 
lost." 

The answer dénies that the vessel was lost while within the waters 
covered by the policy and while proceeding therein. Otherwise the 
allégations of the libel are admitted, including ones to the eflfect that 
the boat was seaworthy, and lost from sea périls. The boat was sunk 
about a quarter of a mile from the shore of Coney Island, opposite 
the Oriental Hôtel. 

The defence rests upon the déniai stated and the following pro- 
visions of the policy: 

"Warranted conflned to the inland waters of New Jersey, New York and 
lyong Island. ♦ • • Any déviation beyond the limlts named in this policy 
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shall not vold this policy ; but no liabîlity shall exist dui'ing such déviation ; 
and npon the return of sald vessel -within the limits named herein, no disaster 
having occurred, this policy shall be and remain in fuU force and effect, unless 
a disaster occurs whlle deviating." 

The question to be determined is, whether the beat was lost within 
the waters covered by the policy. 

The libellant contends that the waters where the boat was lost, were 
inland (a) under the statutory définition applicable to New York Har- 
bor and (b) under the gênerai définition of such waters adopted by 
the courts. 

The libellant relies, to sustain bis first contention, upon an Act of 
Congress, approved February 19, 1895, as follows : 

"Chap. 102. — An Act to adopt spécial ruies for the navigation of harbors, rivers 
and inland waters of the United States, except the Great Lakes and tlicir 
connoctins; and tributary waters as far east as Montréal, supplementary to 
the Act of August nineteenth, eighteen hundred and ninety, entitled 'An 
Act to adopt régulations for preventing collisions at sea.' 

"Be it enacted by the Senate and Iloiise of Bcpreseniatives of the XJnited 
States of America in Congress assembled, That on and after March flrst eigh- 
teen hundred and ninety-flve, the provisions of sections Forty-two hundred 
and thirty-three, forty-four hundred and twelve, and forty-four hundred and 
thlrteen of the Revised Statutes and régulations pursuant thereto shall be 
followed on the harbors, rivers and inland waters of the United States. 

"The provisions of said sections of the Revised Statutes of the United 
States and régulations pursuant thereto are hereby declared spécial rules 
duly made by local authority relative to the navigation of harbors, rivers and 
inland waters as provided for in Article thirty, of the Act of August nine- 
teenth, eighteen hundred and ninety, entitled 'An Act to adopt régulations for 
preventing collisions at sea.' 

"Sec. 2. The Secretary of the Treasury is hereby authorized, empowered 
and directed from time to time to designate and deflne by suitable bearings 
or ranges with light houses, light vessels, buoys or coast objects, the Unes 
dividing the high seas from rivers, harbors and inland waters. 

"Sec. S. Collectors or other cliief oflicers of tlie custoras shall require ail sail 
vessels to be furnlshed with proper signal lights. Every such vessel that shall 
be navigated without complying with the Statutes of the United States, or the 
régulations that may be lawfully made thereunder, shall be llable to a penalty 
of two hundred dollars, one-half to go to the informer ; for which sum the 
vessel so navigated shall be liable and may be seized and proceeded against 
by way of libel in any district court of the United States having jurisdictiou 
of the offense. 

"Sec. 4. The words 'inland waters' used In this Act shall not be held to in- 
clude the Great Lakes and their Connecting and tributary waters as far east 
as Montréal ; and this Act shall not in any respect modify or affect the pro- 
visions of the Act entitled 'An Act to regulate navigation on the Great 
Lakes and their Connecting tributary waters,' approved February eighth, 
eighteen hundred and ninety-five. 

"Approved, February 19, 1895." 

28 Stat. 672 [U. S. Comp. St. 1901, pp. 2899, 2900]. 

Under this authority, the Secretary of the Treasury has established 
lines as follows : 

"Lines Establishing Harbors, Rivers, and Inland Waters of the United 
States, within Which the Inland Rules are to Apply. 

"(Bearings are magnetic and given approximately). 

"ÎS^ew York Harbor: From Navesink (southerly) lighthouse NE % E., east- 
erly, to Scotland light-vessel ; thence NNE % E- through Geducy Channel 
Whlstling Buoy to Rockaway Point Life-Saving Station." 

Commerce and Labor — Navigation Laws of the United States, p. 354, § 369. 
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Thèse lines fix the outer boundary between three and four miles 
to the eastvvard of the Oriental Hôtel. 

The libellant urges that, although the désignation was made by 
the Secretary of the Treasury under an act to regulate navigation of 
harbors, rivers and inland waters, with a spécial view to preventing 
collisions, he must hâve had in mind the ordinary and accepted défini- 
tion of inland waters, as well as the physical conformation of the ad- 
jacent land and the harbor bottom, and further urges that the Hne so 
fixed bas been adopted by the courts and has not by them been limited 
to the sole purpose of regulating vessels' lights, citing Lennan v. Ham- 
burg-American Steamship Co., 73 App. Div. 357, yj N. Y. Supp. 60, 
and Middleton v. La Compagnie Générale Transatlantique, 100 Fed. 
866, 41 C. C. A. 98. Thèse actions were brought, however, to recover 
damages for loss of life and the question now under considération was 
not presented for décision, but one of territorial jurisdiction, and it 
was held that the courts had jurisdiction to détermine the particular 
questions there involved. The expressions used by the courts, so far 
as they apparently bear upon the question hère, are mère dicta and can 
hâve little weight in influencing décision. 

The libellant next contends, that the ordinary and accepted définition 
of the term "inland waters," as laid down by the courts, includes the 
waters within which the loss occurred, citing Cogswell v. Chubb, i 
App. Div. 93, 36 N. Y. Supp. 1076, afïàrmed 157 N. Y. 709, 53 N. E. 
II 24. That authority, however, rather supports the respondent's 
claim, that the accident did not occur in waters covered by the policy. 
That case was brought to recover for loss of a steam yacht, which 
was insured under a policy which provided : 

"Warranted to navigate only the inland waters of the United States and 
Canada, and not below the Thousand Islands." 

It appeared by the record, that the loss occurred upon the lower 
New York Bay, after the vessel returned from a trip on the open 
waters of the Atlantic Océan, beyond the lightships. The court said, 
pages 94, 95, I App. Div., page 1077, 36 N. Y. Supp. : 

"The efifect of the whole évidence is that the vessel virent out of Inland 
waters. Sneh waters are canals, lakes, streams, rivers, watereourses, inlets, 
bays, etc., and arms of the sea between projections of land. That ordinary 
and accepted signification of the words 'inland waters' must be considered the 
sensé in which the parties used them in their contract of insurance, unless 
by agreeraent or understanding some other was assigned to them ; and there 
is nothing in the record to show that a différent or wider meaning was in- 
tended to be given them. Going to the open océan and then returniug was 
a plain breach of the warranty, the conséquence of which was to avoid the 
policy, for, hard as the artiflcial rule may be, it is too firmly settled to be 
questioned that the breach of an express warranty, whether material to the 
risk or not, whether a loss happens througli the breach or not, abaolutely dé- 
termines the policy and the assured forfeits his rights under it." 

The policy in suit contained a provision for the resumption of the 
underwriter's liability, when the vessel should return to inland waters, 
and, of course, there was no forfeiture. The language of the court 
above is significant, however, of the absence of the underwriter's li- 
ability, when a vessel is beyond the confines of the risk. It seems 
that the libellant's contention has no authority to support it. 
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The polîcy liere was a New York contract, presumably framed with 
a view to the définition made by the courts of the state, and it can 
not, apparently, be affected by the laws of the United States made for 
a purpose not within the purview of the parties at the time of the 
contract. This loss occurred over three miles to the eastward of 
Norton's Point, the western end of Coney Island and the natural 
outer boundary of inland waters belonging to New Yorls Bay. Océan 
waters can not be changed to inland waters by législation particularly 
designed to secure safety from collision in navigation. 

Moreover, the vessel was manifestly not intended for navigation 
upon the océan. In the Century Dictionary, it is defined : 

"House-boat. A boat fitted np as a house, and commonly more or less re- 
sembling oiie in form and arrangements, for permanent or temporary habita- 
tion. Such boats hâve long been the only dwellings of many thousands of 
familles in the waters of some eastern countries, intended elther to be sta- 
tionary or to be moved by towiiig or by oars or sweeps, and in Hindustan and 
Burma are known as house-boats. They abound even more largely in China ; 
but the boat dlstinctlvcly called a house-boat there is one for use in excur- 
sions or in traveling. The Engllsh house-boat Is an adaptation of the latter 
idea, being supplied with ail conveniences for living on board as in a house 
during a prolongea excursion, especially on the Thames." 

And in Funk and Wagnalls' Standard Dictionary thus : 

"House-boat. 1. A covcrcd boat fitted up as a dwelling, or a boat with a 
deck-cabln suitable for a dwelling; a floating dwelling. 2. In China, a pri- 
vate boat kept for the use of a commercial house. * * *" 

Houseboats are not as fréquent in this country as abroad, but it is 
well known that hère, as well as elsewhere, they are adapted for use 
in protected waters only. 

There is no room in this policy for the contention that the well- 
established rule relating to the construction of ambiguous provisions 
against the insurer, should be applied. The provisions excluding 
océan risks, are perfcctly plain and incapable of construction, which 
would tend to give them a meaning différent from the one expressed. 
Mark v. Home Ins. Co. (D. C.) 52 Fed. 170. 

It would seem anomalous to hold that a policy of insurance which 
provides against risks incident to inland waters, could properly be 
deemed to secure indemnity against risks incurred upon the open 
océan, though within the waters deemed inland for certain navigation 
purposes. 

Libel dismissed. 



MET>T.A V. NORTHERN S. S. CO. 

(Circuit Court, S. D. New York. December 14, 1903.) 

1. VVrongpul, Dkath — Actions — BENBPiCTAniES — Rrt.ease. 

Under Code Civ. Proc. N. Y. § 1902, providing that in an action for 
wrongful death the damages recoverable are exclusively for the beneflt 
of the decedent's husband or wife and next of kin, a widow was entltled 
to relcase a cause of action for wrongful lîilling of her husband prior 
to her appointment as her husband's administratrix. 

Ralph S. Rounds, for demurrer. 
Frank Brundage, opposed. 
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WALLACE, Circuit Judge. The plaintiff has demurred to the 
fourth défense set up in the answer. The plaintiff is the widow of 
I^uis Mella, and sues as administratrix of his estate to recover the 
pecuniary damages accruing to her as his widow, and to his next of 
kin, by reason of his death through the négligence of the défendant. 
The complaint allèges that the décèdent died June ii, 1902, and that 
plaintiff was appointed administratrix September 15, 1902. The 
défense allèges a release by the widow, executed to the défendant 
July 12, 1902, for a sufScient considération, of ail claims and causes 
of action arising from the death of the décèdent. 

Under the statute upon which the plaintiff 's cause of action is 
founded the damages recoverable are "exclusively for the benefit of 
the decedent's husband or wife and next of kin." Code Civ. Proc. N. 
Y. § 1902. They are a property right, which becomes vested in the 
beneficiaries at the moment of the decedent's death, and can be con- 
verted into money through an action brought for their benefit by the 
Personal représentatives, who are simply trustées for the purpose. 
The right of action becomes a part of the estate of the beneficiary, and 
survives his death. Wooden v. W. N. Y. & P. R. Co., 126 N. Y. 10, 
26 N. E. 1050, 13 L. R. A. 458, 22 Am. St. Rep. 803; Matter of 
Meekin v. B. H. R. R. Co., 164 N. Y. 149, 58 N. E. 50, 51 L. R. A. 235, 
79 Am. St. Rep. 635. As the interest of the beneficiary is a property 
right, and passes on his death to his personal représentatives, it nec- 
essarily is capable of assignment in the absence of anything in the 
statute indicating that the Législature intended that it should not be. 
It was decided to be assignable in Quin v. Moore, 15 N. Y. 432. If 
the plaintiff could hâve made a valid assignment of her interest in the 
damages, there seems to be no reason why her release should not be 
a défense to the action to the extent of her interest in the recovery. 

Stuber v. McEntee, 142 N. Y. 200, 36 N. E. 878, relied upon by the 
plaintiff as an authority to the contrary, is not décisive, and ought 
not to control the case. In that case a settlement of the cause of action 
was made between the défendant and a brother-in-law of the décèdent, 
who was subsequently appointed an administrator. The only point 
necessarily involved was whether such a settlement was a défense. 
The person who assumed by the settlement to release the claim had 
no interest in the recovery, and was not one of the beneficiaries named 
in the statute. He was a mère stranger, and the only ground upon 
which it could be claimed that his act was of any validity was that 
upon his appointment as administrator the letters related back to give 
it validity. The court said : 

"If there Is any such rule of law In the administration of the estâtes of 
deceased persons, it bas no application In an action lilce this for the recovery 
of uniiquidated damages under a spécial statute by the next of liin, result- 
Ing from a négligent or wrongful act causlng the death of their Intestate." 

Demurrer overruled. 
127 F.— 27 
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INGBRSOLL v. CORAM et al. 

(Circuit Court, D. Massachusetts. December 30, 1903.) 

No. 1,757. 

1. Equitt Jubisdiction— Suit to Enfokcb Pledqe ok Liepst. 

Equity bas jurisdiction of a suit to enforce a pledge of or lien upon 
the undlvided shares of certain heirs at law of a testator in hls estate to 
secure payment to a lawyer for bis services In contestlng the testator's 
will. 

2. Jtjbisdiction of Fedeeal Courts— Suit to Charge Funds in Hands of 

Administbatob. 

A fédéral court bas jurisdiction, equally witb a state court of gênerai 
jurisdiction, of a suit to establish a lien on the interest of défendants 
in funds belonging to the estate of a décèdent and in the hands of an ad- 
ministrator ; whatcver action it may take, however, being subject to that 
of the probate court within its proper jurisdiction. 

3. Equity— Bill— MuLTiFARiousNEss. 

The ruie applied that a bill to establish a lien Is not multifarious be- 
cause it also seeks to establish the personal liability of the persons wbose 
indebtedness the lien secures, as an incident to the granting of the équi- 
table relief prayed for. 

4. Same— Parties. 

Certain heirs at law of a testator assigned an undivided one-third in- 
terest in their respective shares of bis estate to another heir, who agreed 
to employ and pay counsel and do ail things necessary properly to secure 
the interests of the assignors in the testator's estate as heirs at lavi^, "it 
being understood and agreed that this assignaient shall be in full for ail 
of such claims and demands, and that no further liability shall exisi: 
against the said [assignors] on account thereof." Held, that such as- 
signors were neither necessary nor proper parties to a suit to enforce ;i 
lien on their shares in the estate for services rendered by counsel in con- 
testlng the vs'ill, under a contract with the assignée, made by him pur- 
suant to the power conferred by such assi,:r7!iuent, whlch could not, under 
its terms, create a charge against them personally or against their un- 
assigned interests in the estate. 

5. Lien— Co>-TEACT for Counsel Fées— Construction. 

A contract executed by the représentatives of the heirs at law of a 
testator for the services of an attorney and counselor, to be rendered in 
contestlng the will of the decoased, after fixing the fee which was to be 
paid in case the will was defeated and their clients obtained their shares 
of the estate, provided that the parties signing were not obligated except 
to pay said fee ont of the funds secured from the estate by certain named 
heirs, Including one of the signers, and othcrs who had assigned to him 
a certain proportion of their shares in considération of his carrying on the 
litlgatlon. Held, that such contract created a lien for the stipulated fee, 
providsd the conditions on which it became payable were fulfiUed. 

6. CONTRACTS— EULES OF CONSTRUCTION. 

Qualifying words are not to be read into a contract where they would 
narrow the apparent gênerai purpose, and defeat what, but for the addi- 
tion, would be both a reasonable and just resuit. 

7. Same-— EiiTLOYMENT of Attoeney- Performance. 

A portion of the hoirs at law of a décèdent employed an attorney and 
counselor to render services in a contest against the probate of an al- 
leged will of the deceased by a brief and informai contract, by which 
they agreed to pay bim a stipulated fee "in case the will is defeated and 
our clients get their shares." Held, that such contract, being informai, 
and between attorney and client, should be interpreted according to 
matters of substance, and not technically, and that the condition was 
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subfîtantlally fulfllled where a deeree was entered by the probate court 
in accordance with a stipulation between ail parties in interest, se- 
cured witli the aid of tlie efforts of the attorney and of his advice, fixing 
the basls of distribution of the property of the décèdent in kind, which, 
with the exception of some inconsequential bequests, was whoUy at 
varianee with the provisions of the wlU, and under which the clients of 
the obligors in the contract reeeived a larger part of the estate than their 
shares as hoirs at law. Although not in terms set aside, the will was 
by such deeree in substance "defeated," and the heirs named "got their 
shares," within the fair and reasonable meaning of the contract 

8. Rbs Judicata — Peesons in Privity — Ancillaet Administbators. 

The rule applied that an ancillary administrator in one jurisdictlon 
Is not in privity with another ancillary administrator of the same estate 
in another jurisdictlon, so that a judgment for or against one can be 
pleaded as an adjudication to bar an action by or against the otber, al- 
though the causes of action are identical. 

In Equity. On demurrers to bill. 

Hollis R. Bailey, Edgar N. Harwood, and John H. Hazelton, for 
complainant. 

Frederick N. Wier, for Coram, Root, and Cummings. 
Thaddcus D. Kenneson, for Root. 

Horace G. Allen, for Davis, trustée, and Leyson, administrator. 
Lewis S. Dabney, for Leyson, administrator. 

PUTNAM, Circuit Judge. The pith of this suit, which is in equity, 
is to the effect that one Andrew J. Davis, who, in his lifetime, was 
a résident of the city of Butte, in the state of Montana, died in 
Alarch, 1890, leaving no descendants, but an instrument which was 
offered for probate as his last will and testament ; that this, if allowed, 
would hâve disinherited his next of kin except one brother, to whom 
was given the bulk of his estate ; that some of the next of kin resisted 
the probate thereof, proceeding in the names of Henry A. Root and 
Sarah Maria Cummings, who were also of the next of kin ; that the 
estate of said Andrew J. Davis was of the value of from $2,000,000 
to $5,000,000; that a portion of the next of kin, to wit, Henry A. 
Root, Sarah Maria Cummings, Elizabeth S. Ladd, Mary Louise Dun- 
bar, and Ellen S. Cornue— -said Root directly, and the other next of 
kin through said Root and one Joseph A. Coram — retained Robert G. 
Ingersoll, whose administratrix the complainant is, to contest the will, 
using his professional services as a lawyer ; that said Robert G. Inger- 
soll was to be paid, on certain conditions to be hereinafter named, $100,- 
000, of which $5,000 has been paid ; that the remainder has not been 
paid, and is owing, with interest ; that the next of kin named, either 
directly or through said Root and said Coram, assigned or pledged the 
interests which they claimed in the estate of Andrew J. Davis as se- 
curity for the araount so to be paid to said Robert G. Ingersoll ; that 
also, under the laws of Montana, which state was the locus of the pro- 
ceedings herein referred to, Robert G. Ingersoll had a lien as a lawyer 
on said shares; that the condition on which the agreement to pay 
Robert G. Ingersoll was made had been satisfied, so that the remainder 
of the $95,000 became due him ; that the will was in substance de- 
feated, and the next of kin became entitled to their shares in the es- 
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tate, so that the assignment, pledge, or lien attached ; that a portion 
of the estate is in the hands and possession of John H. Leyson, as 
ancillary administrator of the goods and estate of Andrew J. Davis, 
appointed as such by the probate court in and for the county of Suf- 
folk in the state of Massachusetts, and duly qualified as such; that 
consequently the said assignment, pledge, or lien attached to the shares 
of the several next of kin to that portion of the estate which is in the 
hands of Leyson as such ancillary administrator ; and that, therefore, 
the complainant is entitled to hâve the assignment, pledge, or lien 
enforced in equity, and, as incidental thereto, to hâve the amount 
which was due to said Robert G. Ingersoll, with interest thereon, ascer- 
tained, and judgment therefor rendered against such of the persons 
named as were and are personally liable. Ail thèse détails we will 
repeat more at length, and in the course thereof state precisely the 
prayers of the bill. 

The complainant is a citizen of the state of New York, and ail the 
persons whom we hâve named, except Ellen S. Cornue, are citizens of 
other States than New York. Ellen S. Cornue is not made a party 
to the bill for reasons which we will state later, but it is claimed that 
she bas such an interest as defeats this jurisdiction of this court in 
view of the fact that she is a citizen of the same state as the complain- 
ant. 

The parties made respondents to the bill are Joseph A. Corani, 
Henry A. Root, Charles H. Palmer, Andrew J. Davis, Jr., John H. 
Leyson, as administrator, Elizabeth S. Ladd and lier husband, Charles 
H. Ladd, Mary Louise Dunbar, and Herbert P. Cummings, as ex- 
ecutor of the last will and testament of Sarah Maria Cummings, al- 
ready named, who is deceased. The relation to this litigation of such 
of thèse parties as we hâve not heretofore named will be explained, but 
they are not material to the case. The real issue is between the 
complainant and the five next of kin whom we hâve described, except 
Ellen S. Cornue. 

In order that the case may be properly understood in some of its 
aspects, it is necessary to state that, if there had been no will, the 
estate, under the laws of Montana, would hâve been distributed in ii 
shares, one-eleventh going to the descendants per stirpes of each de- 
ceased brother and sister. Consequently, Sarah Maria Cummings, as 
a sister of Andrew J. Davis, would hâve been entitled to one-eleventh, 
or two twenty-seconds ; Henry A. Root and Ellen S. Cornue, as chil- 
dren of A.nna C. Root, a deceased sister, each to one twenty-second ; 
Elizabeth S. Ladd, a child of Sophronia Firman, a deceased sister, 
to one-eleventh, or two twenty-seconds ; Mary Louise Dunbar, one 
of the children of Roxanna Dunbar, a deceased sister, to one twenty- 
second — making a total of seven twenty-seconds, or, as alleged in the 
bill, three hundred fifty parts out of eleven hundred. 

The parties against whom a judgment is prayed for as incidental to 
the working out of the alleged lien are résidents of this district, or 
hâve voluntarily appeared; so there is no difficulty on that score. 
Subpœnas bave been duly issued against ail persons named as parties 
respondent in the prayers of the bill who are résidents in this district, 
and duly served with one exception; and ail nonresidents hâve been 
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brought in by an order issued in accordance with section 738 of the 
Revised Statutes, as amended or superseded by section 8 of the act of 
March 3, 1875, c. 137, 18 Stat. 470, 472 [U. S. Comp. St. 1901, p. 513]. 

The court has been informed that Elizabeth S. Ladd bas deceased, 
and the bill has not been revived in that particular ; so there can be no 
judgnient until that defect is cured. There is also a question made 
by the respondents with référence to the nonjoinder of Ellen S. Cor- 
nue, who is a citizen of the same state as the complain.ant, which ques- 
tion will be disposed of by us in connection with niatters of a funda- 
mental character. Also some of tlae respondents who bave been duly 
served bave not demurred, pleaded nor answered, and, indeed, bave 
not even appeared; and the complainant has failed to enter an order 
of pro confesso as against them, or any of them. Of course, no judg- 
ment can be rendered until that failure also is made good. In both 
of thèse particulars the court justly complains of the parties that they 
did not see to it that the record was put in proper form before the 
case was submitted. 

Ail the parties respondent, except as stated, bave demurred. It is 
not necessary to state the détails of the demurrers, because, aside from 
the questions of jurisdiction which we bave already disposed of, ail 
the propositions submitted to us at the hearing may be raised on a 
gênerai demurrer. 

A question seems to be made with référence to jurisdiction in equity 
over the gênerai subject-matter of the bill ; but the enforcement of 
pledges and other liens securing obligations of any kind hâve always 
been favorite sources of jurisdiction in chancery. Indeed, at the com- 
mon law, there was no suitable remedy for realizing any kind of se- 
curity, as ail the common law allowed was the taking and the rétention 
of possession until the debt was paid. Consequently, with référence 
to pledges of choses in action, or an interest in an unsettled estate, 
the common law afforded no practical remedy of any kind. We 
can go even further, and refer to the fact that at common law an 
assignment of a chose in action, either by the way of a sale, or of a 
pledge, or any form of lien thereon, as in the présent case, was inef- 
fectuai; and with référence to ail thèse the chancery gave a remedy, 
and protected such assignées and holders of liens of that class. Al- 
though the common law now protects them, yet, according to well- 
settled rules in the fédéral courts, the remedy in equity has not been 
defeated, but continues a concurrent one. Moreover, in the présent 
case the interests of the parties bave been so incidentally complicated 
that it would be practically impossible for the common law to deal 
effectually with the questions before us. Among other things, it will 
be found that the assignments, pledges, or liens relate only to undi- 
vided partial interests in varions shares of the estate under considéra- 
tion ; and with référence to undivided interests the common law does 
not even yet give effectuai protection to assignées, pledgees, or lienors. 

The respondents also claim, as appears by the bill, that portions of 
the estate of Mr. Davis which are in this district are under adminis- 
tration by the local court of probate, and therefore in custodia legis 
to such an extent that this court cannot take jurisdiction to enter any 
decree in référence thereto. Notwithstanding the proceedings in the 
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probate court, this court bas the sarae jurisdiction whicli any court 
of superior jurisdiction o£ the state of Massachusetts would hâve. 
The State courts of gênerai jurisdiction constantly and properly exer- 
cise certain Hmited powers with référence to interests in estâtes in the 
courts of probate, and this to the extent wliich the présent suit in equity 
requires. The rules and authorities touching- this whole topic are suf- 
ficiently referred to by the Circuit Court for the District of Maine in 
Haie V. Coffin (C. C.) 114 Fed. 567, afhrmed by the Circuit Court of 
Appeals in Haie v. CofHn, 120 Fed. 470, 57 C. C. A. 528, and also by 
the opinion of the Circuit Court of Appeals in Sherman v. The Amer- 
ican Congregational Association, 113 Fed. 609, 51 C. C. A. 329. So 
far as présent considérations are concerned, the action of this court 
would be plainly subordinate to whatever proceedings the local pro- 
bate court may take within its proper jurisdiction, and the complain- 
ant takes her chances in référence thereto. For example, we note 
tliat the administration in Massachusetts is strictly ancillary, and we 
note also that under some circumstances the ancillary administra tor 
inay be required by the court having jurisdiction of bis accounts to 
remit any proceeds in bis hands to the proper administrative court at 
the place of domicile of the deccased. Whether, if such an order 
should be entered, this court could grant to the complainant any ef- 
fectuai remedy, we leave, in connection with ail other questions of that 
character, until the occasion for disposing of them arises, if it ever 
does. For the présent, we are only called on to détermine the con- 
flicting rights of divers claimants to sundry shares in the estate of 
Mr. Davis, leaving the extent of those shares to be determined by an- 
other tribunal having jurisdiction thereof, and also leaving for future 
détermination what would be the powers of this court when that 
tribunal takes action in référence thereto, if it does. In that respect 
we certainly proceed no further than do the state courts of gênerai 
jurisdiction when they permit a garnishment by a creditor of the in- 
terest vidiich an hcir at lavv or legatee may hâve in the estate of a de- 
ceased person, nor, as we bave already said, any further than the 
local courts of gênerai jurisdiction are constantly yielding to the de- 
mands of litigating proponents. 

Something was said at the hearing before us touching the question 
of lâches, but nothing of this nature seems to hâve been insisted on. 
Moreover, the bill having been filed within the customary period, 
namely, six years after the entry of the decree on August 24, 1897, out 
of which the rights of the complainant's intestate arose, if they ever 
arose, prima f acie lâches is not established ; and there are not suf- 
ficient facts in the record to estabhsh lâches on mère équitable prin- 
ciples. 

The proposition is also made to us that the bill is multifarious. We 
are not sure that this relates so much to the demurrer as to the 
question of interlocutory injunction which is in the case, and which 
we will bave occasion to refer to later; but, in any event, the bill is 
not multifarious. On the other hand, it is in ail respects in exactly 
the form which the rules of equity practice require — that is to say, a 
lien cannot ordinarily be established without also establishing the Per- 
sonal liability of the person whose indebtedness the lien secures, if 
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there is any such personal liability; and, where a bill requires the 
Personal liability to be thus incidentally established, it follows that, 
according to other fundamental rules in equity which require that the 
subject-matter of a suit should be completely disposed of in one pro- 
ceeding, judgnient and exécution ordinarily go for the amount of the 
Personal liability ascertained. 

The bill clairas the lien arising in behalf of attorneys under the 
statutes of Montana in addition to a contract lien. It is possible that, 
if the complainants could establish a lien under the statutes, the work- 
ing out of the same would require différent parties and a différent 
judgment from what are required in working out contract rights. In 
that event, the bill might be charged with multifariousness se serious 
that the court itself would be compelled to take notice of it. But 
ail we need to say as to this is that, for varions reasons not neces- 
sary for us to détail, no statutory lien can be maintained, and that that 
portion of the bill must be regarded as ineffectuai; and, as it is spe- 
cially demurred to, it must be stricken out. Even if this were not 
done, we are not now prepared to hold definitely that the bill is multi- 
farious for the reason we suggest; but, this being done, it is left free 
from any such criticism. 

We now come to the substantial merits of the case. Thèse turn 
on the following paper, which unquestionably was delivered to the 
complainant's intestate by the parties who signed it, ail of whom are 
respondents : 

"Butte City, Mont, August 17, 1891. 

"R. G. IngersoII, Esq., Butte City, Montana — Sir: We agrée that for your 
services in the contest of Maria Cummings and Henry A. Root against the 
probate of the alleged will of A. J. Davis, deceased, rendered and to be ren- 
dered, that your fee, in case the will is defeated and our clients get their 
shares, shall be one hundred (100,000) thousand dollars, and that your ex- 
penses and disbursements shall be paid in any event. 

"There is to be no personal obligation against J. A. Coram, in the event 
that the interests represented by Henry A. Root are unsuccessful, and in no 
event Is the said J. A. Coram obligated except to pay such fee out of the 
funds secured from the estate of A. J. Davis, deceased, by Maria Cummings, 
Lizzie S. Ladd, M. Louise Dunbar and Mrs. Ellen S. Cornue and Henry A. 
Root. Henry A. Root. 

"J. A. Coram." ' 

Mr. IngersoII was, as the bill allèges, both an attorney and coun- 
selor at law, and was employed with référence to the subject-matter 
of the paper which we bave quoted in both capacities. The employ- 
ment was before August 17, 1891, and services had been rendered be- 
fore that date, so that, as the bill says, the paper in question was 
"made, signed, and delivered" to Mr. IngersoII "during the rendition" 
of bis services in the prosecution of the contest against the alleged. will. 
Whatever its history, the respondents undertake to establish therefrom 
some substantial propositions favorable to themselves. First of ail, 
they say that the writing was a mère offer. This cannot be questioned 
on the face of the paper. But the bill does not stop there, because it 
positively allèges that through this paper Root and Coram "promised 
and agreed to and with the said Robert G. IngersoII" that he should 
bave and be paid the amount named therein on the terms therein 
stated. In other words, the bill allèges positively and in terms, which. 
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of course, are admîtted on the demurrer, that a contract was made in 
accordance with the paper of August 17, 1891. 

The respondents also say that, there being a previous contract for 
services, this of August 17, 1891, constituted a new arrangement, and 
they inquire what became of the old one ; but clearly there is nothing 
in this question, and none of the suggestions based on it require our 
considération. By the very terms of the paper of August 17, 1891, 
referring, as it does, to "services rendered and to be rendered," tlie en- 
tire relations between the parties were covered into it, and what pre- 
ceded was absorbed by it. 

The first question, therefore, we hâve to détermine with référence 
to the agreement of August 17, 1891, is who and whose interests it 
bound. Sarah Maria Cummings, Elizabeth S. Ladd, Mary Louise 
Dunbar, EUen S. Cornue, and Henry A. Root entered into a stipula- 
tion shown by the bill under date of September 29, 1890, preceding 
the agreement with Mr. Ingersoll on which this bill is based, by vir- 
tue of which ail the parties named except Root assigned to Root one 
undivided third part of ail their interest in the estate of Mr. Davis. 
This provided that whatever services and disbursements Mr. Root 
had rendered or should thereafter render in the contest against the 
will in question should be compensated for out of said undivided in- 
terests, and that, the parties to the instrument being thus relieved of 
ail Personal obligations to Root, the residue of the third interests thus 
assigned to him, if any, remaining after compensating him as stated, 
should continue his absolute property. Thus the third undivided in- 
terests of the ladies named became from that time the absolute prop- 
erty of Root, and they retained no hold thereon. Therefore it follows 
that, if Mr. Ingersoll's claim bound only this third undivided in- 
terest assigned to Root, and other interests assigned to Coram, as 
we will explain further on, se far as any lien on assets was con- 
cerned, and also if it bound personally, either contingently or other- 
wise, only Root and Coram, neither Sarah Maria Cummings, Eliza- 
beth S. Ladd, Mary Louise Dunbar, nor Ellen S. Cornue hâve any 
concern in this litigation; and the fact that Ellen S. Cornue has not 
been made a party thereto is immaterial, and the other ladies named 
should be discharged therefrom. The instrument of September 25, 
1890, carefuUy guarded the remaining two-thirds interests in Mr. 
Davis' estate retained by each of the ladies who were parties thereto, 
and carefully protected those interests, and also the ladies themselves, 
against any personal liabiHty. It is to be noted that the transférées 
in the instrument were not only Mr. Root, but one Gideon Wells, who 
subsequently deceased, and who, therefore, did not sign the paper of 
August 17, 1891, and consequently does not appear in this litigation. 
It contains the following: 

"And the said Root on his part agrées to procure counsel, pay their charges, 
and do ail things necessary properly to secure the interests of the parties 
above named in said estate as heirs-at-law and next of kin of said Davis." 

It also contains the following: 

"It being undorstood and agreed that this assignment shall be in full for 
ail of sueh claims and demands, and that no further liability shall exist 
against the said Sarah Maria Cummings, Elizabeth S. Ladd, Ellen Cornue and 
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M. Lonlse Dunbar on account thereof. And the said Root shall not be author- 
Ized in any way to hold or render elther of the above named personally liable 
or responslble for any of said matters or things." 

Nothing in the bill overrules what we find in this instrument. There- 
fore it is plain that nothing therein, and nothing in the agreement of 
August 17, 1891, bound personally any of the ladies named, or per- 
mitted Root and Coram to pledge their two-thirds interestsnot thus 
assigned to Root, or to impose any lien thereon. Therefore it follows 
that Ellen S. Cornue is not a necessary party to the bill, and the other 
ladies named, to wit, Sarah Maria Cummings, EHzabeth S. Ladd, 
and Mary Louise Dunbar, having no interest therein, must be dismissed 
therefrom. This détermination therefore overrules ail objections to 
the bill growing out of any questions of the proper parties thereto. 

The subject-matter of what interests are bound by the agreement 
of August 17, 1891, does not, however, entirely end hère. While 
neither of the ladies referred to, nor any of the interests which be- 
longed to them on August 17, 1891, are involved in this litigation, y et 
the bill allèges that "during the times herein mentioned" "Coram" 
"acquired, and still has, owns, and holds, ail the remaining interests 
and shares claimed and finally acquired by said Elizabeth S. Ladd and 
Mary Louise Dunbar in and to said estate of Andrew J. Davis." This 
allégation is positive, alike as to time, dates, and title. The expression 
"during the times herein mentioned" covers, of course, August 17, 
1891 ; and the expression "owns" excludes any remaining interest, 
contingent or otherwise, in EHzabeth S. Ladd and Mary Louise Dun- 
bar, Therefore, with référence to the remaining two-thirds of the 
interests which thèse two ladies assigned to Coram, the agreement of 
August 17, 1891, imposed a lien on them by its express terms. Yet 
that fact does not change the conclusions we hâve stated — ^that thèse 
ladies are not necessary and proper parties to the bill. 

Then comes a more obscure allégation, as follows : "Your orator 
is informed and believes the said Joseph A. Coram also acquired and 
now has some interest in the shares" "acquired by said Henry A. Root, 
Ellen S. Cornue, and Sarah Maria Cummings, or some of them." 
Ail that can be said about this is that it is altogether too indefinite, 
hoth as to dates, interests acquired, and persons, to be regarded as 
other than inconsequential ; so that they can in no way aiïect the con- 
clusions which we may reach. 

The resuit is that the interests which we hâve to consider are, first, 
the entire shares of Elizabeth S. Ladd and Mary Louise Dunbar in 
the estate of Mr. Davis, and which are now held one-third by Root 
and two-thirds by Coram; the entire share of Root, who was a party 
to the paper of August 17, 1891 ; and the one undivided third of the 
shares of Mary Louise Dunbar and Ellen S. Cornue, assigned to Root 
by the instrument of September 25, 1890; and we are also to regard 
the Personal obligations of Coram and Root. As to thèse, however, 
it is enough to say, without going into the détails, that on the face of 
the bill a personal obligation exists on the part of each of them; 
but what they are cannot be ascertained until the bill is heard on an- 
swer and proofs, nor is there any occasion for anticipating what con- 
clusions in référence thereto may then be reached. 
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The next step îti the history of the case is that after the trial to a 
jury, covering several weeks, in whicli Mr. Ingersoll seems to hâve 
been the leading counsel and made the principal argument for the con- 
testants wliom we hâve named, the jury disagreed, and thereafter- 
wards, with the consent and under the advice of Mr. Ingersoll, and 
with also the consent of Mr. Coram, an adjustment was reached, which 
resulted in a decree of the court having jurisdiction over the probate 
of the will, as follows : 

"In the District Court of the Second Judicial District of the State of 
Montana, Within and for the County of Silver Bovv. 

"In the Matter of the Estate of Andrew J. Davis, Deceased. 

"Upon the contest of Henry A. Root, Sarah Maria Cummlngs against the 
probate of the wlll of the said deceased, wherein John A. Davis is proponent 
and Henry A. Root et al., contestants ; and the contest of Harriet Shefiield 
and Henry A. Davis against the probate of said will, wherein John E. Davis, 
administrator of the estate of John A. Davis, deceased, has been substltuted 
for said deceased ; and also upon the pétition of Elizabeth S. Bowdoln, 
Calvin P. Davis and Elizabeth A. Smith to revoke the probate of said will. 

"Be it remembered, that on the 24th day of August, 1807, the pétition in the 
above-entitled proceedlng coming on to be heard, and it appearing therefroni 
that ail the parties interested in the estate of tlie said Andrew J. Davis, de- 
ceased, and the estate of the said John A. Davis, deceased, are parties to the 
compromise agreements therein referred to, and that an order of the court 
has been heretofore made on the 24th day of Aiigust, 1897, conflrniing the 
acts of the administrator of the estate of tlie said Jolm A. Davis, deceased, 
in niaking, executlng, and delivering tlie compromise agreements therein re- 
ferred to, and that ail of the said parties so interested in said contest now 
pending are represented by attorney présent in court : 

"It is ordered that the contests heretofore instituted in this court by Eliza- 
beth S. Bowdoin, Calvin P. Davis, and Elizabeth A. Smith be, and the same 
are hereby, dismissed (and the order admitting said will to probate, belng no 
longer opposed, said order is in ail respects confirmed), each party to pay his 
or her own costs. 

"And It appearing from said pétition that the order and decree of this court 
heretofore made ou the 27th day of March, 1895, should be so modifled and 
changed as to entirely conform to said compromise agreements and the order 
of this court confirming the malcing, executing, and delivering the same, it is 
ordered, adjudged, and decreed it be so modifled and changed accordingly and 
in accordance with the provisions hereinafter stated, and that the adminis- 
trator of the estate of said Andrew J. Davis, deceased, with the will annexed. 
keep, retain, and hold in his possession and under his control as such admin- 
trator ail funds, property, and elïects necessary and proper to carry out said 
compromise agreements, said order, and the provisions thereof. 

"It is hereby ordered, adjudged, and decreed, in pursuance of said pétition, 
said compi-oniise agreement, and order contirming them, that the rights of the 
respective parties in said estate of said Andrew J. Davis, deceased, and so 
held, retained, and controlled by said administrator, and to be distributed by 
him, be, and the same are, hereby established and declared to be as follows, 
to wit, that is to say, subject to the bequests in said will of Andrew J. Davis, 
deceased, given to Pet Davis, Thomas Jefferson Davis, and Miss Bergett, and 
the expenses of administration and outstanding debts of said estate. The 
parties to said compromise agreements are hereby adjudged to bave and to be 
entitled to receive the following portions of said estate of said Andrew J. 
Davis, deceased, to wit : 

"Two huudred eleven-hundredths (^oo/noo) thereof in kind to John E. 
Davis as administrator of the estate of John A. Davis, deceased ; two hundred 
and flfty eleven-hundredths {^^"/noo) thereof in kind to Henry A. Koot, 
Sarah Maria Cummings, Mary L. Dunbar, Elizabeth S. Ladd, Charles H. 
Ladd, Ellen S. Cornue, and Joshua G. Cornue; forty-four eleven-hundredths 
(*Viioo) thereof in kind to Harriet R. Sheffield and Henry A. Davis; fifty 
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eleven-hundredths (bo/„oo) thereof in kind to Calvin P. Davis; flfty eleven- 
hundredths (co/noo) thereof in kind to Harriet Wood; twenty-flve eleven- 
hundredths (2B/1100) thereof in kind to Elizabeth A. Smith; fifty eleven- 
hundredths (50/1 100) thereof in kind to Elizabeth S. Bowdoin. And, finally, 
Andrew J. Davis, Jr., and Charles II. Palmer, trustées, appointed in and by 
the compromise agreement, dated April 23, 1893, are entitled to hâve and re- 
ceive as such trustées and for the purpose of such trust four hundred and 
thirty-one eleven-hundredths (^si/uoo) of said estate in kind. 

"It being further ordered, hovrever, that no portion of the real estate owned 
by said Andrew J. Davis and situated in the state of lowa shall comprise any 
portion of said estate in estimating and ascertalning the amount to which the 
said Elizabeth S. Bowdoin, Calvin P. Davis, Harriet Wood, and Elizabeth A. 
Smith shall be entitled to receive uuder the provisions hereof, nor shall they 
be chargeable with any part of the bequest given to said Thomas Jeffersou 
Davis in said will, but the same shall be settled as to them as If no bequest 
had been made. And the said contracts and agreements of compromise of 
the said parties in interest and to be effected by this cause and proceeding 
are, by consent in open court, adopted and made the basis of this order and 
deeree according to the terms and provisions of said contracts and agreements. 

"Done in open court this 24th day of August, A. D. 1897. 

"John Lindsay, Judge." 

In ail respects, we think, the effect of this deeree is clear, and in 
those as to which we are bound by the décisions of the Montana 
courts the Suprême Court of that state has corne to a clear conclu- 
sion favorable to the complainant, as we will explain hereafter. The 
shares to which the iîve next of kin named in this bill were originally 
entitled, and which interests were represented by Mr. Root, and in 
behalf of which he retained Mr. Ingersoll, amounted altogether, as we 
hâve said, to 350 parts out of 1,100 parts. It is said that by the de- 
eree which we hâve quoted'they received 5155^ parts. Exactly how 
this came about we need not explain, but apparently it was by bar- 
gaining in part with the other heirs or next of kin, and in part by 
allowances covering the expenditures incurred in behalf of their shares 
in contesting the will, to which the other next of kin had not con- 
tributed. A portion of the 51 5/4 parts were assigned to and held by 
Andrew J. Davis, Jr., and Charles H. Palmer, as trustées in behalf of 
the fîve next of kin whose shares are concerned in this litigation. On 
that account Andrew J. Davis, Jr., and Mr. Palmer are made parties 
to the bill, as they should hâve been, although no deeree, whatever it 
may be, can substantially interest them. The bill does not in détail 
allège the nature of the trust, which is unfortunate, because on final 
hearing on bill, answer, and proofs it may transpire that there is 
something therein which would resuit in the necessary conclusion that, 
after ail, the parties whose shares are hère concerned did not receive 
their 350 parts in any proper sensé of the expression. But, so far as 
the record now submitted to us is concerned, no question of this kind 
arises, because it is alleged in the bill that this assignment to the trus- 
tées was "for the use and benefit of said five contesting heirs," and it 
is also further alleged that said five contesting heirs "acquired and 
got absolute right and title" to 515^^ parts. Moreover, the respond- 
ents, in their briefs, make no question on this score, but admit that the 
five next of kin named received "not only their shares, but more." 
They claim, of course, that the shares were not their shares as next of 
kin; but, so far as the amount is concerned, no issue is made, The 
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question as to the nature of the shares which they acquired we will re- 
turn to later. 

The allégations of the bill négative net only any possibility that 
Mr. Ingersoll did not render such services as were from time to time 
requested by Root, but also any suggestion that he was not at ail 
times faithful to and diligent in the interests which he represented ; 
and it also states that the adjustment, and the decree resulting there- 
from, were secured with the aid of his professional labors. The bill 
says: 

"Said Robert G. Ingersoll not only rendered services and counsel in the 
prosccution of said contests for and on bebalf of said flve heirs mentioned in 
said agreement and promise made to and with him as aforesald in fulfillment 
thereof on his part, but he also advised and counseled and aided in con- 
summating and eflfectuating said arrangements and proceedlngs by which said 
decree determining said contests in f avor of said five heirs represented by him 
was obtained, whereby said flve heirs were awarded, decreed, and becuiie 
vested with title to and got flve hundred flfteen and a half eleven hundredths 
(5151^-1100) of ail and singular the funds and other property, botb real and 
Personal, of said estate of Andrew J. Davis, deceased, as aforesald." 

It also allèges more definitely as follows: That the "five contest- 
ing heirs" (meaning those whom we bave named) "got absolute riglit 
and title" to the interests which they finally secured "through the 
prosccution of said contests and decree/' meaning the contests relating 
to the will by said Robert G. Ingersoll as their attorney and counselor 
and the decree we bave quoted. The bill continues : "Whereby, and 
by reason of the prosccution of said contest and proceedings, and 
decree determining the same, said will was defcated in so far as it 
could affect the rights, shares, or interests in and to said estate of said 
five heirs mentioned in said agreement" (meaning the agreement of 
August ly, 1891). 

Of course, on the demurrer ail thèse allégations are admitted ; and, 
indeed, it is not questioned that Mr. Ingersoll rendered ail such serv- 
ices as a counselor at law and attorney as were desired by Root, rep- 
resenting the interests he did represent, and that the ultimate resuit, 
whatever it was, was obtained by, through, and with his assistance as 
a counselor and attorney. There is no question, therefore, that, so 
far as rendering services was concerned, and contributing to the re- 
suit, Mr. Ingersoll was entitled to the conditional fee to the same ex- 
tent as if he had secured a verdict of a jury against the will, folio wed 
by a final decree refusing it probate. The défense does not rest therc 
at ail, but it puts itself upon two propositions. One is that within the 
meaning of the paper of August 17, 1891, the will was not "defeated," 
and the other that within its meaning the clients of Messrs. Root and 
Coram "did not get their shares." 

It is hardly claimed, if it is claimed at ail, that the paper of August 
17, 1891, was insufficient to pledge or give a lien on the interests to 
which it referred, or that the prayers of the bill are not suited to 
the enforcement of a lien of that character. If such propositions were 
seriously made, they would be easily disposed of. It is true that the 
language of the contract is expressed very much like the phraseology 
of démonstrative legacies. Such phraseology is sufficient to charge 
spécifie property with the payment of a legacy, and there is no ques- 
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tion that, on a conveyance by Root of the interests referred to in the 
paper of August 17, 1891, to a third person, burdened by such lan- 
guage as we find hère with the payment of Mr. IngersolFs fee, would 
create a trust therefor. Upon ail settled rules with référence to the 
construction of such instruments, we cannot doubt that this one of 
August 17, 1891, created a lien on the funds therein referred to in be- 
half of Mr. Ingersoll. 

No doubt, the formai prayer of the bill is in some respects inapt, 
but at one place the bill distinctly allèges that the complainant has 
"a valid, lawful, and existing claim and lien upon and interest in" the 
shares involved in this litigation. In the same connection it allèges 
that the complainant is entitled to enforce the payment of the alleged 
indebtedness by subjecting thereto the said "funds and efïects" already 
referred to. The principal relief prayed for is that the personal li- 
ability of Messrs. Root and Coram may be ascertained, and that the 
amount reserved by the agreement of August 17, 1891, "be declared, 
adjudged, and decreed to be a lien resting upon and adhering to ail 
and singular the shares, parts, and parcels of and interest in said 
funds and efïects of the estate of Andrew J. Davis, deceased, acquired 
for said Henry A. Root, and one-third part thereof acquired for his 
four associâtes, heirs," etc. The bill also contains a prayer for gên- 
erai relief. Sp tliere can be no question that the lien exists, pro- 
vided the terms of the agreement of August 17, 1891, were complied 
with, and that it is sufficiently alleged in the bill, and that the prayers 
of the bill are sufficient to require its enforcement. 

We come now to the underlying question in the case: Were the 
terms of the contract of August 17, 1891, complied with? Although 
evidently this contract was informai, and it concerned the confidential 
relations between counsel and attorney on one side and client on the 
other, so that, therefore, only its substance was regarded by either 
party to it, yet the respondents insist on giving it a very strict, close, 
and technical construction. First of ail, we hâve already seen that 
the resuit, whatever it was, was secured with the aid of the efforts of 
Mr. Ingersoll, and of his advice, and that no suggestion is made that 
he failed in his professional duty in any respect. While this particular 
topic is not, of course, made an express condition of the contract, it 
is implied. Therefore it needs that we should expressly lay it aside, 
as we hâve donc. 

Corning to the expression, "our clients get their shares," the re- 
spondents admit, as we hâve seen, that the persons referred to re- 
ceived in kind the full proportions of the estate which they would 
hâve received if the will had been rejected by the jury and the court, 
and the estate had been administered as intestate. Therefore on this 
point their position is strictly contrary to the substance of the agree- 
ment, and absolutely narrow and technical. It is enough to say that 
the language of the agreement does not require so close a construction, 
and that, the shares of the persons concerned having been substantially 
received, its terms, on any fair rule of interprétation, hâve been com- 
plied with in that particular. Not only at this point, but at varions 
other points, the respondents, as well as the Suprême Court of Mon- 
tana in the case interpreting this contract to which we will hereafter 
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refer, are compelled to insert words which the agreement does not con- 
tain for the purpose of making sure that their narrow construction 
should be sustained. At this particular point the respondents say tliat 
the word "shares" refers to shares to come to the parties concerned 
"as next of kin and heirs at law." Thus, as we hâve said, they inject 
into the agreement wliat is not there. Such an injection of words not 
appearing in a contract or a statute may be required wlien evideiitly 
necessary to work out its probable purpose, and to thus avoid unrca- 
sonable and unjust conclusions; but it never is required, and cannot 
be permitted, where the injection of additional phraseology narrows 
the apparent gênerai purpose, and defeats what, except for the addi- 
tion, would be both a reasonable and a just resuit. 

Again, in the same Une of reasoning, the respondents assert that 
what the parties concerned got they got not as the property of the 
deceased, but as the property of John A. Davis, the proponent. Neith- 
er is there anything in the contract which calls for the introduction of 
this qualification. It looks simply to the persons concerned getting 
their "shares," without any limitation in terms referring to the ques- 
tion whether or not the shares were obtained directly or indirectly. 
Even if the respondents were entitled to call for a technical con- 
struction in this respect, they are fully met by the terms of the decree 
of the 24th day of August, 1897, and of the décision of the Suprême 
Court of Montana enforcing and interpreting the same. 

Who are next of kin according to the statutes of Montana, and who 
share directly in the estâtes of persons domiciled in Montana at their 
decease are strictly local questions, as to which the décisions of the 
highest tribunal of the state would ordinarily be conclusive. As to 
this particular, the phraseology of the decree and the décisions of the 
highest court of the state of Montana are strictly with the complain- 
ant. The decree says : "The parties to said compromise agreements 
are hereby adjudged to hâve and to be entitled to receive the follow- 
ing portions of said estate of said Andrev*' J. Davis, deceased, to 
wit." Then the decree divides the estate into 1,100 parts, and assigns 
to varions next of kin concerned several of said 1,100 parts, ail "in 
kind." This, on its face, can be interpreted only as giving the next 
of kin the "property of the deceased," or portions thereof, and not at 
ail distributing it "as the property of John A. Davis." The Suprême 
Court of Montana, in In Re Davis' Estate, 71 Pac. 757, 27 Mont. 490, 
on an issue directly made, under such circumstances that none of the 
rulings to which we will refer can be held as a dictum, held that the 
court which entered the decree of the 24th of August, 1897, had 
jurisdiction to enter the same, and that the same was conclusive on 
the parties in interest. The case was an appeal from an order of the 
lower court referred to, making a partial distribution of Mr. Davis' 
estate, on the pétition of Henry A. Root and others. An appeal was 
taken against the order of distribution by the administrator, and by 
some other parties, because, among other reasons given. Root was 
neither an "heir, devisee, or legatee" within the m.eaning of those 
words as used in the statutes of Montana providing for such appeals ; 
but the court rejected this contention, and the opinion says, among 
other things, "The petitioners [meaning Root and those associated 
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with him] are, in effect, distributees." Referring to the decree of the 
24th of August, 1897, the opinion further says : "The order itself be- 
came the basis of administration, and controlling- as to the dévolution 
of the property." But, whatever the language of the opinion, the dé- 
cision was directly to the point that Root, and those associated with 
him, came, with référence to their application for distribution, within 
the terms of the statute, "heir, devisee, or legatee." Therefore, wheth- 
er regarding the true rule for construing this informai agreement, 
or conceding that the respondents, with the view of defeating its pur- 
poses, were entitled to bring into it the terminology which we say they 
hâve sought to bring into it, and conceding that, in any view, they are 
entitled to a narrow, technical construction of the words "get their 
shares," their positions are met by the application of the décision 
of the highest court of the state where the contract was made and in- 
tended to be carried out. 

This leaves only the question whether or not the will was "defeated" 
within the meaning of the contract. It is true the will contained cer- 
tain bequests to Pet Davis, Thomas Jefferson Davis, and Miss Ber- 
gett. The will was made in 1866. The bill states that thèse were 
"minor bequests of maintenance," and that some of the three persons 
namêd had deceased. So far as the record is concerned, there is 
nothing to cause us to conclude that thèse bequests were of any actual 
value in 1897. In the présentation of the case to us no référence has 
been made to them by either party except incidentally, and no point 
made on their account. Therefore on this demurrer we must assume 
that they are inconsequential. Had they been bequests absorbing a 
large portion of the estate, then, by the terms of the decree, it might 
well be said that the will had not been defeated in any proper sensé 
of the word. It is sufhcient, however, for the présent purpose, that 
it is not denied that the parties named in the agreement of August 17, 
1891, received what was the équivalent of their fuU shares of the es- 
tate, and more. Therefore we must conclude that the bequests are 
of minor conséquence, or such a division of the estate could not hâve 
been accomplished. At any rate, for the reasons stated, they pass 
from our considération. Such being the fact, it is difïîcult to under- 
stand how it can be maintained, as a matter of substance, that the 
will has not been "defeated," when the decree disposing of the estate 
ignores and rejects ail of its provisions. As we hâve already said, 
an informai contract, like this under considération, is to be interpreted 
according to matters of substance. Under the decree of 1897 the will 
became a mère name, and only a husk. Of course, the decree is to 
be taken as a whole; and, taken as a whole, the will is named in it 
only to be annulled and disregarded. It is impossible to understand 
how, under the circumstances, in any true sensé of a contract like 
that under considération, it can justly be claimed that the will was 
not defeated. 

Hère again, however, the respondents insist on injecting words not 
found in the contract. They say that the statutes establishing the pro- 
bate practice in Montana provide for the spécial verdict of a jury, with 
a judgment to follow it, "either admitting the will to probate or re- 
jecting it"; and they ask whether there can be any doubt that the 
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contract was made in the light of this statute, and tliey maîntain tliat 
what the parties had in mind was a judgment rejecting the will in 
accordance with the terms of the statute. But nothing in the contract 
adopts the statute. Nowhere does the contract use the word "re- 
jected." The whole of this is sought to be injected, as we hâve said, 
for the purpose of defeating a reasonable construction of the contract, 
and therefore, for reasons aiready stated, it is net permissible. 

Thus, talcing up the case de novo, and independently of the décision 
and opinion of the Suprême Court of Montana in Harris v. Root, jt, 
Pac. 1133, 2^ Mont. 560, on which the respondents rely with much 
confidence, it is our view tliat ail the terms of the contract of August 
17, 1891, hâve been fully and substantially met, and upon the demur- 
rers as the case now stands it is with the complainant. 

The suit of Harris v. Root was brought by one John S. Harris, who 
had been appointed ancillary administrator in Montana of the goods 
and estate of the complainant's intestate. The respondents are cor- 
rect in maintaining that the essential subject-matter of the suit was 
the same as that now before us, and that the opinion rendered in be- 
half of the court was directly against Harris as administrator thereon. 
The respondents aiso state with full accuracy the rulcs of res judicata 
as enforced in the fédéral courts. If, as the record stands, the judg- 
ment in Harris v. Root had been on the merits, and if, also, the ancil- 
lary administrator in Montana had been in the sensé of the law in 
privity, the judgment of the Montana court would hâve been an es- 
toppel, and would hâve defeated this bill. 

Looking at the record submitted to us with référence to the motion 
for a temporary injunction in this case, in which appear the entire pro- 
ceedings in the Montana courts in Harris v. Root, the aspect there 
presented to us leads strongly to the conclusion that the judgment was 
based on the merits, and that the dismissal was something more than 
a mère nonsuit; so that on the face of thèse papers, notwithstanding 
the peculiarity of the practice acts of Montana with référence to dis- 
missal of suits, we are strongly impressed with the view that the final 
judgment therein would operate as a bar towards ail in privity. 
Nevertheless, the bill fails to make a part of itself the record proper 
containing thèse proceedings. It sets up this litigation only inciden- 
tally in its charging part, with the view of meeting any suggestion 
of lâches, and it allèges in terms a nonsuit. Of course, therefore, 
this allégation, admitted on demurrer, bas nothing in the record to 
qualify it. Consequently, as the suit stands before us, in no event 
does the Montana litigation estop the complainant with référence to 
her présent bill. But in no aspect can it operate as an estoppel. The 
law is settled beyond question that an ancillary administrator in one 
jurisdiction is not in privity with an ancillary administrator in another 
jurisdiction; so that no judgment by or against Harris as ancillary 
administrator in Montana could avail for or against an ancillary ad- 
ministrator appointed by the courts of Massachusetts bringing a suit 
in that state or in this district, although the cause of action was 
identically the same. This rule is so thoroughly established that we 
need not dwell upon it, only to say that it has been fully recognized 
and enforced by the Suprême Court in Aspden v. Nixon, 4 How. 467, 
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497, II L. Ed. 1059; Stacy v. Thrasher, 6 How. 44, 58, 12 L. Ed. 337, 
and séquence; Johnson v. Powers, 139 U. S. 156, 159, Il Sup. Ct. 
525, 35 L. Ed. 112; Carpenter v. Strange, 141 U. S. 87, 104, 11 Sup. 
Ct. 960, 35 L. Ed. 640. 

Nevertheless, the resuit in Harris v. Root and the opinion of the 
court therein cannot be overlooked. First of ail, if the application for 
a temporary injunction had been an ordinary application for such an 
injunction, there can be no doubt that the proceedings in Harris v. 
Root would hâve barred it. The underlying interests were the same, 
and on an ordinary motion for temporary injunction we should hâve 
said that the complainant had had, in a certain sensé, her day in court, 
and could not be allowed by subséquent litigations, one, two, three, or 
more, to vex the respondents by such applications. But in this case the 
order for an injunction was not for the usual purpose of an ad intérim 
injunction. However, by well-settled rules, on the question of con- 
struction of this contract, and also on the questions involved relating to 
a compliance with its terms, neither the opinion nor the décision of the 
Suprême Court of Montana, inasmuch as the latter does not opera^.? 
absolutely as an estoppel, can bind this court. Yet they are entitled to 
very great considération, and therefore we should yield to the opinion 
if we could reasonably do so. But it is impossible for us to accept its 
propositions. 

We will State generally that the line of the opinion is in the same 
direction as that taken by the respondents, in that, instead of availing 
itself of the just and reasonable rules of construction applicable to 
informai instruments of this character, it insists on close, technical 
propositions. It takes no notice, however, of the respondents' claim 
that the shares obtained by the parties named in the agreement of 
August 17, 1891, did not come to them as next of kin. Its funda- 
mental defect is in the interprétation it puts on the nature of Mr. In- 
gersoU's retainer, thus at the very first step making a departure from 
the path which leads to a true construction of the contract. The 
opinion says that Mr. Ingersoll "was willing to embody in the contract 
the provision that neither Root nor Coram should be liable except 
upon the complète success of the enterprise through a contest." Re- 
ferring to this particular, and also to other particulars, the opinion 
proceeds that counsel for the défendants contended that "this is the 
only construction of which the contract is susceptible" ; and it con- 
cludes as to this that the court agrées with this contention. No such 
phraseology, however, can be found in the contract. So far as a con- 
test is concerned, it merely assumes that one is pending, and that the 
compensation to be made to Mr. Ingersoll is for his services therein ; 
but it does not in terms render it a condition that the complète suc- 
cess — that is, the defeating of the will — must come "through a con- 
test." In other words, if, after the agreement of August 17, 1891, 
was made, and after the long trial in which Mr. Ingersoll was sub- 
sequently engaged when the jury disagreed, as we hâve already said, 
the proponents of the will had suddenly abandoned their claim that it 
should be probated, and thereupon the court had allowed it, Mr. In- 
gersoll would, by the terms of his contract, hâve been entitled to his 
127 F.— 28 
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stipulated fee. There can be no question on this point; and yet, by 
thus inserting in the contract what does not tliere appear, and by 
which no reasonable or just purpose can be accomplished, the court in 
Harris v. Root entered on a path which inevitably led it astray. What- 
ever occurs in the opinion subsequently to this flows out of it, espe- 
cially the proposition that Mr. Ingersoll's retainer required him to 
prosecute the contest, and the further proposition that his retainer did 
not authorize him to compromise the controversy, and that, when 
additional authority for that purpose was conferred upon him by his 
clients, it was in substance a new retainer, operating as a mutual aban- 
donment of the contract. Independently of the fact that, as the bill 
stands, whatever Mr. Ingersoll may hâve donc in the way of aiding a 
mère compromise, if there had been in légal effect only a compromise, 
would not hâve been a violation of his retainer, but simply performing 
additional services for which he might hâve been entitled to additional 
compensation. 

An extract we hâve already made from the bill puts this correctiy 
in saying that Mr. Ingersoll not only rendered services and counsel in 
the prosecution of the contest, "but he also advised and counseled and 
aided in consummating and effectuating the arrangements and pro- 
ceedings by which said decree determining said contest" "was ob- 
tained." Not only is it impossible from thèse allégations to infer an 
abandonment of the original retainer, but the retainer itself, as showii 
by the contract of August 17, 1891, was of too gênerai and libéral a 
character to be put within the narrow lines laid down for it in Harris 
V. Root. 

Moreover, the line of reasoning in the opinion under considération 
travels in a circle. It argues that Mr. Ingersoll was not entitled to 
compensation unless the resuit contemplated by the contract was se- 
cured by a contest, but in doing this it assumes that what was secured 
was not the legitimate resuit of the contest made by him. As we hâve 
seen, the court was not justified in making this assumption. We arc 
confident that there is nothing in this opinion which requires that we 
should départ from the natural methods applicable by settled rules 
to the solution of questions arising under informai contracts like that 
at bar. 

There is no doubt that the particular form of resuit by which the 
will in this case was defeated, and by which the parties concerned de- 
rived their shares in Mr. Davis' estate, was not anticipated when the 
contract of August 17, 1891, was made; yet, as said in Pollock's 
Principles of Contracts (7th Ed.) 257, "In such cases any rule not in- 
consistent with justice is better than uncertainty." We think we hâve 
complied with that suggestion; and we hâve also given proper ef- 
fect to the well-settled rule, repeated in Addison's Law of Contracts 
(loth Ed.) 42, to the effect that the tenus of contracts are to be 
understood in "their plain and ordinary and popular sensé," unless 
for some reason they hâve acquired "a peculiar sensé distinct from the 
popular sensé." Neither of the vital expressions in this contracta 
that is, the word "defeated" and the words "their shares"— lias any 
technical meaning in the law, or "any peculiar sensé distinct from the 
popular sensé" in any way acquired. Therefore we cannot understand 
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wfiy tfie respon'dents are entitled to replace the word "defeated," so 
common in ordinary use, by the statutory word "rejected," or add 
to the words "their shares" the words "as next of kin," or in any way 
replace either of thèse <jrucial expressions by, or add to them, the tech- 
nical words of the lawwhich the parties to the contract saw fit not to use. 

Our conclusion therefore is that on the record now before us the 
bill should be sustained except as agâinst Sarah Maria Cummings, 
Elizabeth S. Ladd, and Mary Louise Dunbar, and except so far as it 
claims a statutory lien. We need not express our views, however, at 
this stage of the case, as to the method of working out the détails of 
what the bill seeks to obtain. 

The conclusion to which we hâve corne may require some modifica- 
tion of the ad intérim injunction ordered in this case; and, if either 
of the parties to the bill desires, application can be duly made therefor, 
and will be heard by the court. 

Inasmuch as it is settled law that, whatever order is now entered, it 
will only be of an interlocutory character, and that there can be no 
order actually dismissing any parties from the record until the final 
decree; and as it may be ultimately held, on hearing on bill, answer, 
and proofs, or on appeal, that the parties respondents who are now 
ordered to be discharged should not be, the court reserves ail questions 
of costs to abide the ultimate resuit. 

It is ordered that, after the bill has been perfected as to parties, in 
the manner in which it should be perfected as set out in the opinion 
passed down this day, there will be an order for an interlocutory de- 
cree holding that the demurrers are good and sufficient so far as they 
relate to ail portions of the bill claiming a statutory lien, and to those 
portions making Sarah Maria Cummings, Elizabeth S. Ladd, and Mary 
Louise Dunbar respondents; that so much of the bill as seeks to es- 
tablish a statutory lien be dismissed; that Sarah Maria Cummings, 
Elizabeth S. Ladd, and Mary Louise Dunbar shall be dismissed as 
parties respondent; also adjudging that the said demurrers are in- 
sufficient in law as to ail other portions of the bill and other parties 
made respondents therein, and that such other respondents may answer 
within such time as shall be fixed by the court. 
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ïCircult Court. D. Massachusetts, November 11, 1903.Ï 

No. 1,379. 

i. Action — In Forma Pauperis— Dismissau 

An action Is "brought under" section 4 of the Act July 20, 1892, e. 209, 
27 Stat 252 [U. S. Comp. St. 1901, p. 707], authorlzlng one to commence and 
prosecute an action withont prepayment of costs or fées, or the giviug of 
security therefor, on filing in the court an affldavit of poverty, when the 
filing of the writ, déclaration, and affldavit Is simultaneous. 
2. Same — Fkivolousness. 

Act July 20, 1892, c. 209, î 4, 27 Stat 252 [U. S. Comp. St 1901, p. 707], 
provlding that the court may dismlss a cause brought under the act if 
satisfled that the alleged cause of action Is frivoloua, construed, and ap- 
plied to the clrcumstances of the case. 

K 2. See Woods t. Bailey (0. C.) 113 Fed. 390, 122 Fed. 967. 
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Bernard D. O'Connell, in pro. per. 

Herbert Parker, Atty. Gen., for Commonwealth of Massachusetts. 
L. S. Dabney, M. F. Dickinson, Chas. W. ^artlett, Samuel J. El- 
der, and Walter I. Badger, for défendant, s 

PUTNAM, Circuit Judge. In this case the plaintiff filed a state- 
ment of poverty, undcr oath, uiider the act approved on July 20, 1892, 
c. 209, 27 Stat. 252 [U. S. Comp. St. 1901, p. 706]. Thereupon, un- 
der the fourth section of the act, the défendants filed a motion that 
the suit be dismissed on the ground that the alleged cause of action 
was frivolous and malicious. That section reads as follows: 

"Sec. 4. That the court may reqtiest any attorney of the court to represent 
such poor person, if It deems the cause worthy of a trial, and may dismisg 
any such cause so brought under tbis act if it be made to appear that the 
allégation of poverty is untrue, or if said court be satisfled that the alleged 
cause of action is frivolous or raallcious." 

The plaintiff relies on the words found in that section, "so brought 
under this act." If thèse words are to be literally construed, we are 
yet of the opinion that, so far as they are concerned, the défendants 
are within the statute. As bearing thereon, and with the view of 
saving the rights of ail parties, we made and filed the following find- 
ings of f act : 

"The court finds that the plaintifC's writ and déclaration were entered, 
under rule 7 of this court, on the 21st day of October, 1903. It also flnds that 
the affldavit of poverty, under the act of July 20, 1892, was filed on the same 
21st day of October, 1903, and that it was fllcd simultaneously with the entry 
of the writ. Therefore the court finds that the action was within the terms 
of section 4 of said act, and was brought under the act, within the meaning 
of those words in that section." 

Of course, it is understood that in ail the fédéral courts the common- 
law practice, as known in the United States, still continues, in the 
particular that plaintifïs purchase writs from the clerk's office, and 
fiU theni out and serve them at their pleasure. The filling out of such 
a writ with the intention of serving it is, of course, the bringing of 
an action for certain purposes ; as, for example, with référence to the 
running of the statute of limitations. But it can hardly be said that 
an action is brought within the purpose of the statute in question by 
merely such filling out of the writ. To give the statute such a con- 
struction would probably defeat the purpose of the fourth section, 
because, according to the ordinary practice, there is no opportunity 
for filing the affidavit and bringing it properly to the attention of the 
court until the writ is entered. This is especially true in the district 
of Massachusetts, where the ordinary practice is not to embody the 
déclaration in the writ, but to file it, as was donc in the présent case, 
with the writ, although, in accordance with the Revised Laws of 
Massachusetts of 1902, c. 173, § 10, as well as in accordance with rule 
12 of this court, the déclaration may be sooner filed. What would 
be the practical application of the fourth section of the act in question 
if the déclaration was sooner filed, we need not détermine. We are 
of the opinion that, under the circumstances at bar, the action was not 
brought, for présent considérations, except simultaneously with the 
filling of the affidavit of poverty. 



437 

It is perfectly apparent, for reasons which we need not détail, that 
the object of the provision of the statute we are considering is a just 
one, 80 that it should be fairly construed to effectuate a just resuit. 
Probably, for the purpose of preventing the liberality of the statute 
towards plaintiffs from being abused, the court would be permitted 
to go behind the face of the déclaration, and ascertain from afhdavits 
or other proofs whether the action was brought in good faith ; but 
in the présent case the défendants rely on what appears by the déc- 
laration. It is possible that extrême cases might arise, where, looking 
only at the face of the déclaration, the court might détermine that the 
suit was frivolous or malicious even though the déclaration were not 
demurrable. For présent purposes, however, it is not necessary for 
us to proceed beyond safe rules, and we may judge of this déclaration 
as we would on a gênerai demurrer. At common law merely ir- 
relevant or immaterial matter was not demurrable, even specially. It 
could only be stricken out on a motion specifying precisely the por- 
tions sought to be rejected. Chitty on Pleadings, 252, 692; Lord v. 
Houstoun, II East, 65. Nevertheless, in jurisdictions where the rules 
of the common law are resolutely adhered to with référence to show- 
ing a cause of action by clear and orderly statements, a déclaration 
which consists almost entirely of matter irrelevant or immaterial, like 
this at bar, with only some possible threads of substantial matter so 
interwoven as not to be easily distinguishable from the mass of plead- 
ings, would be adjudged wholly frivolous and insufficient on a gênerai 
demurrer, or on a motion Hke this. But in jurisdictions where a lower 
standard of pleading is often accepted in practice, although it would 
be unjust to say that it generally prevails, this rigorous rule of the 
common law cannot safely be relied on ; and therefore it becomes 
necessary for us to sift out the pleadings in this case, and to under- 
take to analyze them. It is not necessary for us to détermine whether 
the "alleged cause of action" is malicious, within the meaning of the 
statute in question, bccause, clearly, it is frivolous. What is intended 
by the word "frivolous" in the fédéral courts may be practically tested 
by an examination of Palmer v. Arthur, 131 U. S. 60, 9 Sup. Ct. 649, 
33 L. Ed. 87; Wilson V. Everett, 139 U. S. 616, 11 Sup. Ct. 664, 35 
L. Ed. 286; Gregory Company v. Starr, 141 U. S. 222, 11 Sup. Ct. 
914, 35 L. Ed. 715; 'Texas & Pacific Railway v. Volk, 151 U. S. 73, 
14 Sup. Ct. 239, 38 L. Ed. 78; Nelson v. Flint, 166 U. S. 276, 17 
Sup. Ct. 576, 41 L. Ed. 1002. In Texas & Pacific Railway v. Volk, 
151 U. S. 73, 14 Sup. Ct. 239, 38 L. Ed. 78, it appears, at page 79, 151 
U. S., page 240, 14 Sup. Ct., 38 L. Ed. 78, to hâve been suiïicient, in 
the view of the court, to hold that a writ of error was frivolous mere- 
ly because it had "no plausible ground to support it." Therefore we 
need not go beyond that expression in the case at bar. 

In Bradley v. Fisher, 13 Wall. 335, 20 L. Ed. 646, the syllabus, at 
page 336, 13 Wall., 20 L. Éd. 646, says: 

".rudges of courts of record of snperior or gênerai jurisdiction are not llable 
to civil actions for thoir judicial acts, even whcn such acts are in excesiî of 
their jurisdiction. and aro alleged to hâve been done maliciously or cor- 
ruptly. A distinction as to their liability is made between acts done by them 
In excess of their iurisdietion and acts done by them in the clear absence 
of ail jurisdiction over the subject-matter," 
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It is not necessary to further consider the opinion of the court in 
that case, or its décision, because this syllabus clearly represents botli. 
This décision bas stood unchallenged, and is tbe undoubted law in the 
fédéral courts, which we and ail parties coming into those courts are 
bound to recognize. Presumably, a suit contravening this décision 
must be regarded as within section 4 of the statute under considéra- 
tion (27 Stat. 252 [U. S. Comp. St. 1901, p. 707]). What the court 
might do in the event parties assured it that they seriously desired to 
reach the Suprême Court, and to ask it to review Bradley v. Fislier, 
we need not undertake to consider, because in the présent case the 
propositions submitted to us by the plaintiiï relate entirely to au at- 
tempt to distinguish, and not to review. That this attempt has no 
basis to support it, and that, in view of Bradley v. Fisher, this suit is 
frivolous, even if not malicious, is clear. 

We bave carefully read the déclaration in order to thoroughly un- 
derstand our conclusions in this respect. So far from containing 
several distinct propositions, as is required by the proper rules of plead- 
ing at common law, it contains certain introductory statements, and 
also a statement at the close setting out the allegcd damages whicii the 
plaintiiï daims to bave sufïered. Intermediate between thèse, it is 
broken up into 15 différent paragraphs. Paragraphs 11, 12, 13. and 
14 cover topics wholly disconnected from the remaining paragrapiis, 
and neither of them allèges anything which, in any view, could be the 
basis of an action against any person, officiai or otherwise. Para- 
graphs 9, 10, and 15 make allégations against only one of tlie défend- 
ants, and thèse clearly relate to judicial acts in a judicial capacity; 
and therefore, notwithstanding the ineffectuai assertion of the plain- 
tiff that the acts were not judicial, thèse paragraphs are clearly within 
Bradley v. Fisher, supra. Paragraphs i to 9 contain a continuons 
story, although covering several distinct subject-matters, each of 
which might relate to a several and distinct cause of action, if any or 
ail combined could be effectuai in that direction. Thèse paragraphs 
set out sundry proceedings by the défendants which the plaintiff has 
pointed out to us as not judicial nor under cover of judicial authority. 
It is évident, however, that none of thèse incidental acts, in any view 
of them, could afford the basis of a légal proceeding. They are ail 
merely incidental, and could not be relevant except as they might 
lead to various judicial proceedings, for each of which, if the facts 
are at ail correctly alleged, the plaintiff' had complète remedy in the 
usual course in the courts of the state where the alleged matters were 
pending. If, therefore, the déclaration allèges any inatter which is 
not judicial, or donc under color of judicial authority, it is so inter- 
mingled with what is judicial, and so incidental thereto, that it cannot 
become the subject of separate or distinct cognizance or considération. 
We may add that the more carefully we read this déclaration for the 
purpose of sifting out the various éléments which the plaintiff has 
sought to bring to our attention, especially as in thus reading it we 
discover that the plaintiff has combined therein matters as to which 
he lays claim only against one of the three whom he has made de- 
fendants, Ave are more and more thoroughly convinced that the plain- 
tiff had no just conception of any right of proceeding in a civil suit. 
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and more and more strongly impressed that the alleged cause of ac- 
tion is purely frivolous. 

We doubt very much whether, on a motion of this character, it is 
witliin the spirit of the statute to allow costs. At any rate, we would 
not feel justified in allowing them on our own motion. 

Ordered, the défendants may take a judgment that tlie suit be dis- 
missed as frivolous, in accordance with the fourth section of the act 
approved on July 20, 1892, c. 209, 27 Stat. 252 [U. S. Comp. St. 1901, 
p. 706], without costs to either party. 



PABST BREWING CO. v. THORLET. 

(Circuit Court, S. D. New York. January 2, 1904.) 

1. liEASE—CovENANTS— Quiet Enjoyment — Beeach— Pleading. 

Where, in an action for breach of a covenant of quiet enjoyment In a 
lease. the complaint averred that the city of New York took possession 
of the premises under a paramount title, but alleged no facts In support 
of such avemient, except that the property was taken in condemnatlon 
proce.edings by the rapid transit commissioners, such allégation was a 
mère légal conclusion, and would therefore be disregarded. 

2. Same— Eminent Domain. 

A covenant of quiet enjoyment in a lease is not broken by the entry 
of the City in the exercise of its power of eminent domain. 

3. Same— Construction. 

Where a covenant in a lease obligated the lessor to secure the lessee in 
the quiet enjoyment of the premises against the lessor's own acts, or the 
acts of his heirs, executors, admiiiistrators, or assigns, "or any other per- 
sons," the words "any other persons ' should be construed to refer to other 
persons deriving their right through the lessor or by a paramount title. 

Joseph Fettretch, for demurrer. 

A. S. Gilbert and Wm. A. Keener, opposed. 

WALLACE, Circuit Judge. This is a demurrer to the complaint in 
an action for the breach of a covenant of quiet enjoyment in a lease 
executed by the défendant to the plaintifï of lands and premises, in- 
cluding a building which at the date of the exécution of the lease was in 
])rocess of construction according to plans approved by the parties. 
The complaint avers that the building was completed in conformity 
witlï the plans, part thereof on the defendant's land, and "part thereof 
was lawfully constructed" in three public highways adjoining said 
premises ; that the plaintifï entered into possession of the building 
and the part of the premises in the highway ; that the city of New 
York was the owner in fee of the land in which that part was con- 
structed ; that after the plaintifï had taken possession the rapid transit 
commissioners, pursuant to the powers conferred on them by the stat- 
ute, adopted plans which included the appropriation of that part of 
the leased premises ; and that thereafter the city proceeded to construct 
a raiUvay, and the "city or the rapid transit commissioners" entered 
upon and occupied the same. The covenant is for the quiet enjoyment 
of the demised premises by the lessee during the term of 19 years and 
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9 months, "without any manner of let, suit, trouble, or hindrance of or 
from the lessor, his lieirs, executors, administrators, or assigns, or 
any other person." 

The fair purport of thèse and other averments in the complaint 
(which need not be detailed) is that the rapid transit commissioners, in 
behalf of the city of New York and assuming- to act under their stat- 
utory authority, took possession of certain lands belonging to the city, 
which, by a lease or license in force at the time when the premises were 
demised to plaintiff, the city had authorized the défendant to occupy 
with his building. There is no averment tending to show that the com- 
missioners or the city were proceeding unlawfully in entering upon 
and taking possession of the premises. There is an averment that the 
city took possession under title paramount, but no facts in support of 
this légal conclusion are stated except those relating to the proceedings 
of the rapid transit commissioners, and unless thèse proceedings refer 
to the nature of the paramount title it was unnecessary to set them out. 

A covenant for quiet enjoyment in a deed or lease is not broken by 
the entry of a municipality in the exercise of the power of eminent do- 
main delegated to it by the state. It is not an entry under paramount 
title, within the meaning of such a covenant. "Like any other 
covenant, it must be restrained to what was supposed to be the matter 
in view. No grantor who warrants the possession deems that he 
covenants against the entry of the state to make a railroad or canal, 
nor would it be a sound interprétation of the contract that would make 
him liable for it. An explicit covenant against ail the world would 
bind him, but the law is not so unreasonable as to imply it." Osborn 
v. Nicholson, 13 Wall. 657, 20 L. Ed. 689. The exercise of that right 
by the state is an incident of the tenure of ail real property, and both 
of the parties to the deed or lease must be presumed to hâve taken it 
into considération at the time. Brimmer v, City of Boston, 102 Mass. 
19, 22; Folts v. Huntley, 7 Wend. 210. 

By the provisions of the statute known as the "Rapid Transit Act" 
(Laws 1891, p. 3, c. 4), the commissioners, in behalf of the city, were 
authorized to acquire any real estate, rights, or interests therein, and 
any rights, privilèges, franchises, and easements which in their opin- 
ion it should be necessary to acquire for the purpose of constructing 
the road. By other provisions of the statute the proceedings to ac- 
quire title were prescribed, including the appointment of commission- 
ers to ascertain and award the compensation to be made to property 
owners. The statute, section 47 (Laws 1894, p. 1889, c. 752), pro- 
vides that upon iîling the oath by the commissioners of award "the 
said city shall be and become seized and possessed in fee or absolute 
ownership of ail the parcels of property which are on the maps which 
hâve been filed by the rapid transit commissioners," and of "ail rights, 
terms, franchises, easements or privilèges appurtenant to any lots or 
parcels of property indicated on said maps," and the city may imme- 
diately or at any time thereafter take possession, enter upon, and use 
and occupy the same in perpetuity. It provides for the ascertainment 
of compensation to the owners according to the usual procédure, for a 
report to the Suprême Court, and for the payment of the awards after 
confirmation of the report. 
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If the premises in controversy were lawfully condemned and ac- 
quired by the rapid transit commissioners, the plaintiff either has ob- 
tained or can obtain the compensation to which he is entitled for the 
interférence with his enjoyment of the premises. If they were not 
lawfully condemned, he has a remedy against the city of New York. 

If the covenant for quiet enjoyment were the ordinary covenant, no 
doubt would be entertained that it does not extend to tlie protection of 
the plaintiff against the exercise by the city of its power of eminent do- 
main. Such covenants in a deed are usually framed so as to extend 
only to an éviction under title paramount to the grantor, and in leases 
only to an unlawful interférence with the demised premises by the 
lessor. Mayor of New York v. Mabie, 13 N. Y. 151, 64 Am. Dec. 
538. As was said in Frost v. Ernest, 4 Whart. (Pa.) 86 : 

"The doctrine of the books, by which a gênerai covenant in a lease for quiet 
enjoyment extends only to entries and interruptions by those who hâve lawful 
title, has never been regarded as comprehensive enough to reach a case of an 
easement acqulred by the public after the exécution of the lease, though ac- 
quired under their paramount and controlling prérogative." 

In Ellis V. Welch, 6 Mass. 246, 4 Am. Dec. 122, the covenant in the 
lease was that the lessee "shall hold and occupy the same [premises] 
for the term of five years from," etc., and the court held that the 
covenant was not broken by an entry by the public authorities of 
Boston in the exercise of the power to locate and establish a town way. 
In its opinion the court said : 

"AU deeds are to be construed agreeably to the intent of the parties, and in 
a lease or conveyanee eontaining a gênerai covenant for quiet enjoyment it 
must be presumcd that the parties had in view évictions, entries, or dis- 
turbances, to be made by virtue only of existing rights, and not of rights af ter- 
wards to be acqulred ; for thèse it caimot be presumed, from the gênerai words 
of the covenant, were contemplated." 

Nevertheless it is compétent for the parties to a lease, if they so 
choose, to insert into it a covenant for quiet enjoyment in such terms 
as would extend to an entry or éviction pursuant to the power of 
eminent domain. The présent covenant, besides obligating the lessor 
against his own acts, obligates him also for the acts of his heirs, exec- 
utors, administrators, or assigns, "or any other person." Thèse last 
words certainly are not intended to obligate him for the acts of ail 
other persons, as, for instance, trespassers. They are to be read by 
the rule ejusdem generis. They naturally refer to other persons de- 
riving their right through the lessor, or possibly by a paramount title, 
and for whose acts he ought to be responsible. If it had been intended 
to protect the lessee against the results of a pending or impending 
condemnation proceeding, it is reasonable to suppose that the parties 
would hâve expressed that purpose in no uncertain terms. The more 
reasonable view is that they did not contemplate such a proceeding, and 
the covenant was not intended to extend to it. 

The argument for the plaintiff has assumed that at the time when 
the lease was made the défendant had an uncertain and determinable 
right to use the land owned by the city upon which a part of the 
building' was constructed, and that the city could at any time revoke 
the license, and repossess itself of the property. If the complaint had 
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set forth facts showing that the part of the premises owned by the city 
was at the time of the making of the lease occupied by the défendant 
under some determinable tide from the city which the city subsequently 
lawfully terminated, and that the city entered and evicted the plain- 
tifï under its paramount right as owner, a différent case would be pre- 
sented. But such facts are net alleged, and the case presented dépends 
upon the question whether the covenant protects the plaintiff against 
the exercise of the power of eminent domain. Reaching tlie conclusion 
that it does not, the demurrer is sustained. 
Ordered accordingly. 



LITTLE FALLS WATER POWER CO. OF MINNESOTA v. HAUSDORP. 

(Circuit Court, D. Minnesota, Fifth Division. January 9, 1904.) 

1. Landlobd and Tenant— Fixttjhes— Right of Tenant to Reuove after 
Default. 

Tlie assignée of a lease for a mil! site, on which stood a building erected 
by a former tenant, who paid no rent after he acquired the leasehoid. but 
made default for such length of time as entitled the lessor, uuder the 
terms of the lease, to terminate the same, and re-enter and take possession 
of tlie property, which it did, will not be given the right by a court of 
equity to remove the building on paying the rent accrulng to the time of 
such removal, whatever may bave been the right of the builder to remove 
it while the lease was in force. 

In Equity. On final hearing. 

Lindbergh & Blanchard, for complainant. 

M. A. Hildreth and F. H. Peterson, for défendant. 

MORRIS, District Judge. The above-entitled cause carne on for 
final hearing upon the report of the spécial examiner appointed to take 
the évidence herein and report the same to this court, and on déposi- 
tions taken in pursuance of a stipulation between the parties on the 
30th day of November, A. D. 1903, and was argued by counsel. 
Messrs. Lindbergh & Blanchard, of Little Falls, Minn., appeared as 
solicitors for complainant, and Messrs. M. A. Hildreth, of Fargo, N. 
D., and F. H. Peterson, of Moorhead, Minn., appeared as solicitors for 
défendant. And, now, after duly considering the pleadings and the 
évidence and the arguments of counsel, I make and file the foUowing 
findings cf fact and conclusions of law: 

Findings of Fact. 

First. That the complainant, the Little Falls Water Power Company 
of Minnesota, is a corporation organized and existing under and by 
virtue of the laws of the state of Minnesota, with its office and princi- 
pal place of business at Little Falls, Minn. ; that the défendant Frank 
A. Hausdorf at the time of the commencement of this action was, and 
still is, a citizen and résident of the city of Fargo, N. D. 

Second. That on the 8th day of June, 1898, the complainant was the 
owner of the following described parcel of land, situated in Morrison 
county, in the state of Minnesota, to wit: Ail of lots numbered two 
and three of Mill Sites in Thayer's Addition to the village (now city) 
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of Little Falls, Morrison coiinty, Minn., according to the recorded plat 
thereof on file and of record in the office of the register of deeds within 
and for said county, excepting the westerly 20 f eet of said lots ; also 
a strip of land 20 feet in width across said two lots for spécial rail 
and wagon roadway, commencing on the south line of lot i of said 
Mill Sites, west of the Electric & Water Company's building, as now 
located on said lot i, and extending in a southerly direction to a con- 
nection with that similar strip of land reserved across lot 4 of said 
Mill Sites for the same purpose, so as to form a practical and con- 
tinuons roadway. See lease between the lessor and Sarah H. Cawley, 
recorded in Bock E4, on page 132, of Miscellaneous, in the office of said 
register of deeds, together with two mill powers, known and dis- 
tinguished as Nos. 6 and 7. That there was then situated on said 
land a four-story brick building, resting on a storie foundation, which 
said building was thereon located at the time of the beginning of this 
action, and had been for some time prior thereto. 

Third. That on said 8th day of June, 1898, the complainant made 
and entered into a lease and agreement with one Charles J. Cawley, 
whereby said premises, as described, were leased to said Cawley for 
a term of 20 years from April 30, 1896, with the right and option of the 
lessee, at or before the expiration of every succeeding term of 20 
years thereafter, forever, to renew the same, as more fuUy appears by 
the lease and the proposais attached thereto (Exhibit A of the Record, 
page 130), which said Exhibit A is hereby referred to and made a 
part of thèse findings, as if the same were hère fully set forth. That 
thereafter said Charles J. Cawley, with the consent of the complainant, 
duly assigned and transferred said lease to Frank E. Cawley. That 
thereafter said Frank E. Cawley and Sarah H. Cawley, his wife, with 
the consent of complainant, duly assigned and transferred said lease 
to the défendant herein. That said last-named assignment was made 
and executed on the 3d day of January, 1902, and was consented to by 
complainant on the 8th day of January, 1902. That at the time of the 
exécution and delivery of said last-named assignment the rents had 
been fully paid by said Frank E. Cawley up to the ist day of January, 
1902, and complainant waived the part of the rent between January, 
1902, and May, 1902. 

Fourth. That the rent under said lease for the months of May, June, 
and July, 1902, became due on the ist day of May, 1902, and a bill 
therefor was rendered to the défendant by complainant on the 30th 
day of April, 1902. That the rent under said lease for the months of 
August, September, and October, 1902, became due on the ist day 
of August, 1902, and a bill therefor was rendered by the complainant 
to the défendant on the 3ist day of July, 1902. That the rent under 
said lease for the months of November and December, 1902, and Jan- 
uary, 1903, became due on the ist day of November, 1902, and a bill 
therefor was rendered by the complainant to the défendant on the 30th 
day of October, 1902. That the défendant did not on said quarter 
days, or either of them, pay said rent, or any part thereof, and bas 
never paid said rent, or any part thereof. 

Fifth. That in the month of November, 1902, and prior to the serv- 
ice of the summons in this action, the défendant being in default for 
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nonpayment of rent under said lease, the complainant, under proposai 
10 of said lease, re-entered into the said demised premises, and the 
whole thereof, and repossessed itself of its former estate thereiii, and 
thereby determined said lease. 

Conclusions of Law. 

That the title to said property, and the whole thereof, including the 
buildings thereon, is in the complainant, and that complainant's rights 
in the same should be quieted as to any and every claim of the défend- 
ant, and each and every person claiming by, through, or under hini, 
and that the complainant should recover from the défendant its costs 
and disbursements herein. Let judgment be entered accordingly. 

Leave is granted to the complainant to amend the complaint so as 
to allège possession by the complainant of said property at the time of 
the commencement of this action. 

Mémorandum. 

I hâve not thought it necessary in this case to détermine the ques- 
tion whether or not the four-story brick building erected by the Inter- 
state Milling Company on the foundation which was on the property 
at the time of the lease to said company is such a trade fixture as could 
be removed by the lessee before the expiration of his term ; nor the 
further question whether or not the lease made to Charles J. Cawley, 
and subsequently assigned by him to Frank E- Cawley, and by the 
said Frank E. Cawley to défendant herein, was, in effect, and by the 
intention of the parties thereto, a continuation of the lease held by the 
Interstate Milling Company, carrying with it the same riglits as to 
removal of said building as were possessed by the said Interstate 
Milling Company. It seems to me to be sufhcient to entitle the com- 
plainant to a decree in this action that the défendant bas whoUy failed 
to perform his part of the contract in said lease, which was assigned 
to him ; that he has wholly failed to pay any rent thereunder, and never 
bas paid, and does not now propose to pay, said rent, or any part there- 
of, except on condition that he be permitted to remove said building; 
and that, by reason of his default in the performance of the covenants 
and agreements by him to be performed under said lease, the complain- 
ant has, prior to the commencement of this action, in accordance vi'ith 
the terms of said lease, re-entered upon said premises, and repossessed 
itself of its former estate therein, thereby terminating said lease. 
The défendant cannot be permitted to come into a court of equity un- 
der thèse conditions, and say to that court (for that is what his conten- 
tion and position are équivalent to) : "While I hâve never paid any 
rent under this lease, and I do not now propose to pay said rent, or 
any part thereof, uniess the complainant or the court will first say that 
I hâve a right to remove the building erected thereon from the prem- 
ises, and will permit such removal, and while I hâve so acted that 
complainant has had the right under said lease to re-enter said prem- 
ises and terminate said lease, and has donc so, and while I do not ex- 
pect to continue said lease and go on with the payment of the rent 
reserved therein, yet if the court' will say that I can remove said build- 
ing, or will give me a judgment against complainant for the value 
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thereof, ï will pay said rent up to the time of the entry of said judg- 
ment, or up to the time when I hâve completed said removal, and I 
therefore ask that the court so decree." Before the défendant can 
claim any right under the contract, either in law or equity, he must 
perform his part of the contract. 



EUSSELL V. UNITED STATES TKUST CO. OF NEW YOEK. 
(Circuit Court, S. D. New York. January 2, 1904.) 

1. Fedebal Courts— Binding Epfect of State Dacisio:*— Création of 

Testament ART Trust. 

While the fédéral courts adopt the local law of real property, as ascer- 
tained by the décisions of the state courts, including that pertaining to 
the consti'uction of wills, such décisions merely atïord a guide in applying 
the gênerai rule that the intention of the testator is to be carried out to 
the solution of the question whether a will créâtes, by way of wisb or 
recommendation, a testamentary trust. 

2. Testamentary Trust— Kules of Construction. 

Language net imperatlve In form, but which appears to be imperativo 
Jn its real meaning, as intended by a testator, will create a testamentary 
trust, while language used by way of suggestion, advice, etc., with a 
View to Influence, but not to direct the discrétion of the devisee, will not 
raise a trust. 
8. Samb— Construction of WilIj. 

A testator left his property to his wife and daughter; the will reciting 
that his mother was living, and dépendent upon her children, and he 
therefore requested his wife to pay her such sums as might be requisite 
for her comfort, etc. The will then added, "and it is my wish and ex- 
pectation that when my wife J. shall make her will disposing of the 
property left her by me that she will generously remember the children 
of my deceased brother W. and such others as she may choose." Held 
not to create a trust in favor of the children of the deceased brother. 

Wm. G. Henney, for complainant. 
Edward W. Sheldon, for défendant. 

WALIyACE, Circuit Judge. The question whether a trust in favor 
of the complainant, or a charge on the property deviscd and be- 
queathed, was created by the wih of the testator, dépends wholly upon 
the terms of the will ; no extraneous circumstances bearing on its 
interprétation having been set forth in the bill of complaint. 

The testator's will, after leaving his wife two-thirds of ail his real 
and Personal property, and to his daughter the remaining one-third 
or residue, proceeds as follows: 

"At tbis date my mother is living very aged and feeble and who may sur- 
vive me, and dépendent upon her children for support I therefore request my 
dear wife Jane in whose affection and generosity I hâve full confidence to 
pay to her or to her caretaker such sum or sums of money as may bo 
requisite for her every comfort or otherwise to pay my brother Henry one 
balf of the sum expended by him for our dear mother's support and the 
same request and conditions are intended to be applicable to my sister Cather- 
ine O. Johnson so long as she remains in America and it is my wish and ex- 

TT 1. State laws as rules of décision in fédéral courts, see notes to GriSin 
V. Wheel Co., 9 C. C. A. 548; Wilson v. Perrin, 11 O. G. A. 71; HUl v. Hite, 
29 C. O. A. 553. 
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pectatîon that when my wife Jane shall make her will disposîng of the prop- 
erty left her by me that she will generously remember the chlldren of my 
deceased brother William and such others as she may choose." 

The complainant is one of the children of the deceased brother Wil- 
ham, mentioned in the latter part of the clause, and the theory of a 
trust is founded on the language of that part of the clause. 

The fédéral courts adopt the local law of real property, as ascer- 
tained by the décisions of the state courts, whcther grounded on the 
construction of statutes or the unwritten law of the state, including 
that pertaining- to the construction of wills. Jackson v. Chew, 12 
Wheat. 153, 6 L. Ed. 583; Lane v. Vick, 3 How. 482, 11 L. Ed. 681 ; 
Henderson v. Griffin, 5 Pet. 151, 8 L. Ed. 79. But upon the question 
whether the expression of a testator, in his will, of a wish or recom- 
mendation, will create a trust, the décisions of the state courts nierely 
afford a guide in applying the gênerai rule that the intention of the 
testator is to be effectuated. 

The présent inquiry is whether the wish or recommendation of the 
testator was meant to govern the conduct of his wife, or whether it 
was meant merely as an expression of préférence. An expression may 
be imperative in its real meaning, although couched in language which 
is not imperative in form; and, when it appears to hâve been used 
in this sensé by the testator, the courts will give it due efïect. If it is 
used by way of suggestion, counsel, or advice, with a view to influence 
but not to direct the discrétion of the party, it will not raise a trust. 
Although a devise or bequest to one person, accompanied by words 
expressing a wish, entreaty, or recommendation that he will apply it 
in whole or in part to the benefit of others, may create a trust, if the 
subject and object are sufficiently certain, they will not do so unless 
the words appear to hâve been intended by the testator to hâve been 
imperative; and, when property is given absolutely and without 
réservation, a trust is not to be lightly imposcd upon mère words of 
recommendation and confidence. Thèse propositions are familiar in 
the law of recommendatory trusts, but in applying them the courts 
hâve sometimes implied and sometimes negatived the existence of a 
trust from the use of the same or équivalent terras, according to the 
light thrown on the intention of the testator by the varions provisions 
of the will, and by such extraneous facts as hâve been considered 
material in interpreting them. The adjudged cases are consequently 
of little value in deciding the meaning to be given to the words in a 
particular will, and none bave been cited by counsel in which the lan- 
guage employed by the testator was so precisely or closely like that in 
the présent will as to be of controlling weight. 

Of the authorities cited, those which are the most favorable to the 
complainant are Collister v. Fassitt, 163 N. Y. 281, 57 N. E. 490, 79 
Am. St. Rep. 586, and Colton v. Colton, 127 U. S. 300, 8 Sup. Ct. 
1164, 32 L. Ed. 138. In each of thèse cases other clauses of the will 
and some extraneous facts were treated as of some value as indicating 
the meaning of the testator in the particular clause. In Collister 
V. Fassitt the clause was as follows: 

"Fourth. I direct my wife, ont of the property hereinafter given and be- 
queathed to her by this will, to use so much thercof for the support of my 
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nîece, Géorgie S. Collister, as my said wife shall from time to time in her 
discrétion thlnk best so to do." 

The court held that thèse words created a trust; four judges being 
of that opinion, and three dissenting. In Colton v. Colton, the clause 
read as follows: 

"I give and bequeatb to my said wife ail of the estate real and personal 
of wliich I shall die seized, possessed, or entitled to. I recommend to her the 
care and protection of my mother and sister, aàd request lier to make such 
gift and provision for them as in her judgment will be best." 

The court held that a trust was created by the clause. 

The présent case differs primarily from either of thèse cases because 
the testator did not "request" or "direct" his wife, in referring to the 
future disposition of the property left to her. But this considération 
is of little importance. Undoubtedly the word "wish" may be équiva- 
lent to "will" or "request" or "direct," if the context justifies that 
meaning. Bliven v. Seymour, 88 N. Y. 469. In Phillips v. Phillips, 
r 12 N. Y. 197, 19 N. E. 41 1, 8 Am. St. Rep. 737, it was given that mean- 
ing. But in both of thèse cases the context authorized the implication 
that it was used imperatively. So, also, the word "wish" may be 
équivalent to "request"; but the meaning of the word "request," 
standing alone, is indeterminate, and dépends altogether upon the con- 
text. Foose V. Whitmore, 82 N. Y. 405, 37 Am. Rep. 572. Except 
that in this case, as in ail of those cited, the testator used a word which 
may be regarded as imperative or as not imperative, thèse authorities 
do not assist the présent décision. The testator's expression of a 
"wish and expectation" that his wife should "generously remember" 
his brother's children, and "such others as she may choose," when she 
should make her will, is one of hope and confidence, rather than of 
command. That he did not intend to use it in an imperative sensé ap- 
pears from the context, and the provision for the mother dénotes the 
distinction which existed in his mind between words of command and 
words of recommendation. When he proposes to provide for his 
mother, he "requests" his wife to pay to her or to her caretaker an 
ascertainable sum — "such sum or sums as may be requisite for her 
every comfort." This part of the clause may very properly be read as 
imperative. But when he refers to the persons mentioned in the latter 
part of the clause, he substitutes for the word "request" the words "my 
wish and expectation" — words which are calculated to appeal to her 
judgment, rather than to coerce it. More significant, as indicating 
that he did not intend by thèse words to dictate the action of his wife, 
is the circumstance that he applies them alike to the children of the 
deceased brother, and to "such others as she may choose." If the 
will had read, "I request [or direct] my wife by her will to generously 
remember my deceased brother's children and such others as she may 
choose," the wide latitude of discrétion given to her would be quite 
inconsistent with an intention to dictate or command. As it does read, 
the language is more clearly indicative merely of suggestion and préf- 
érence. It falls short of denoting any definite disposing intention in 
favor of the persons mentioned. 

The demurrer is sustained. 
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PERKINS V. HENDRYX et al. 

(Circuit Court, D. Massachusetts. January 29, 1904.) 

No. 1,752. 

1. Bill op Rbview—Paktnbuship— Dissolution— Dbath of Partner—Par- 
ties. 

Where an original bill In equlty was brought against a firm, and after 
decree dismissing the bill the firm was dissolved by tbe death of a non- 
resident partner, the personal représentatives of such partner, who were 
not within the jurisdietion of the court, were not Indispensable parties to 
a bill of review. 

In Equity. 

John McC. Perkins, for plaîntiff. 

L. L. Scaife, W. L. Bennett, and C. M. Reed, for défendants, 

COLT, Circuit Judge. This case was heard on défendants' plea to 
a bill of review. The original bill was brought against the firm of 
Andrew B. Hendrj'x & Co. upon a partnership obligation. After en- 
try of decree dismissing the bill, and before filing the bill of review, 
one of the partners diecî. At the time of his death he resided in Con- 
necticut, and administrators upon his estate hâve been appointed in 
that jurisdietion. It is impossible to make thèse administrators par- 
ties to the bill of review, first, because they are not amenable to the 
process of this court ; and, second, because, as a gênerai rule, adminis- 
trators cannot either sue or be sued outside of the state from which 
they dérive their authority. Atellus v. Thompson, i Cliff. 125, 127, 
134, Fed. Cas. No. 9,405; Aspden v. Nixon, 4 How. 467, 11 L,. Ed. 
1059; Lawrence v. Nelson, 143 U. S. 215, 222, 12 Sup. Ct. 440, 36 
L. Ed. 130. 

The question raised by the plea is whether a bill of review can be 
brought against the surviving partners, or whether it must of neces- 
sity be dismissed on the ground that the administrators are indispen- 
sable parties, although it is impossible to make them parties, under 
the rule that ail the parties to the original decree are indispensable 
parties to a bill of review. We hâve found no case in which the rule 
lias been held to apply to a similar state of facts. This rule is founded 
on the familiar doctrine that a court can only judge and décide be- 
tween the parties who are actually before it. A decree cannot be en- 
tered against a party who is not before the court, and a decree in 
favor of a party cannot be set aside to his préjudice, in his absence, 
or in the absence of his représentatives. This is elementary law, 
resting on a principle of natural justice. It calls for no citation of 
authority. The question presented by the plea, however, is not wheth- 
er the court has povver to set aside the decree in favor of the deceased 
partner in the absence of his représentatives, but whether, allowing 
the decree to stand as to him, the court can, upon proper grounds, 
vacate the decree as to the surviving partners who are within its juris- 
dietion and can be heard. If this eau be done with substantial justice 
to the parties before the court, and without injuriously afïecting the 
interests of the estate of the deceased partner, there is manifestly no 
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reason for dîsmîssing the bill of review for want of an indispensable 
party. To construe the ruie as meaning that in every case ail the 
parties to the original decree must be joined in a bill of review, finds 
no justification in the principle upon which it is founded, or in the au- 
thorities cited in support of it. The obvious intention of the rule 
is that ail those parties to the original decree whose rights vvould be 
prejudiced by setting it aside in whole or in part must be made par- 
ties to the bill of review. Accordingly, it has been held that one of 
the défendants to the original decree may maintain a bill of review 
to reverse the decree without making the codefendants parties, where 
the interests of the défendants are separate. King v. Dundee Mort- 
gage & Trust Company (C. C.) 28 Fed. 33-35. 

There is no rigid and inflexible rule respecting necessary or in- 
dispensable parties to a bill in equity or a bill of review. A full and 
philosophical discussion of this subject is found in Story's Equity 
Pleading (loth Ed.) §§ 76c, 77-79. The whole matter is largely one 
of convenience, and the rule is net to be so applied as to defeat the 
purposes of justice. The question in each case résolves itself into the 
inquiry whether the court can proceed to a decree, and, as a necessary 
corollary, to vacate a decree, without préjudice to the rights and in- 
terests of a person or party who is not before the court. This is 
especially true where the circumstances of the case render the applica- 
tion of the gênerai rule as to parties wholly impracticable. Where a 
person is without the jurisdiction of the court, and cannot be reached 
by its process, this of itself is sufficient ground for dispensing with 
his being made a party, and the court will proceed to a decree with- 
out him. In a bill against a partnership, if one of the partners be 
résident in a foreign country, so that he cannot be served with 
process, the court will proceed to make a decree against the partners 
who hâve been served with process, and who are within its jurisdiction, 
if it can be done without manifest injustice to the absent partner ; and 
this exception to the gênerai rule is peculiarly applicable to the féd- 
éral courts. Story's Equity Pleading, §§ 78, 79. Ever since the dé- 
cision by Lord Hardwicke, in 1742, in Darwent v. Walton, the courts 
hâve held that a partner who is abroad, and cannot be made a party, 
is not an indispensable party to a bill in equity brought against the 
partnership. 2 Atk. 510. And the same reasoning appHes to a bill 
of review. Again, it is said to be the more reasonable rule that in any 
suit in equity between partners and third persons it is unnecessary to 
join the représentatives of a deceased partner, and, upon the same 
principle, when one partner dies pending suit, the action may proceed 
against the survivors without a bill of revivor. 15 Enc. PI. & Pr. 
991 ; Parsons on Partnership (4th Ed.) § 249, p. 333 ; Robertshaw v. 
Hanway, 52 Miss. 713, 716, 717; Dunman v. Coleman, 59 Tex. 199; 
Hammond v. St. John, 4 Yerg. 107. From the very nature of a part- 
nership, which for most légal purposes is a separate entity, the surviv- 
ing partners, on the death of a partner, represent the firm. Upon 
them devolve the partnership rights, liabilities, and duties. The Per- 
sonal estate and assets of the partnership, including debts and choses 
in action, pass to them. Parsons on Partnership, § 344. In the case 
at bar, when Hotchkiss, one of the partners, died, the personal assets 
127 F.— 29 
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and liabîlitîes of tîie firm passed to the défendants who are before tlie 
court. The original bill seeks to charge thèse partnership assets with 
a partnership liability. Presumably thèse assets in the hands of the 
défendants will prove sufficient to meet ail the partnership obligations, 
and in that event the administrators of Hotchkiss are not necessary 
parties to the bill of review, since the interests of the estate they rep- 
resent could be in no way prejudiced by vacating the original decree 
in whole or in part. There is therefore no good reason why the bill 
of review should not proceed against thèse défendants, nor why the 
original decree, upon proper cause shovvn, should not be set aside as 
to them. 

If, subsequently, in the course of thèse proceedings, it should appear 
that the partnership assets are insufficient to meet the complainant's 
claim, and it is sought to hold the individual property of the défend- 
ants liable, the question may properly arise whether the cause can 
proceed further in the absence of the représentatives of the deceased 
partner. This contingency, however, may never présent itself, and 
the suggestion of its possibility should not deprive the complainant 
of the right to bring this bill of review in a case where the original 
bill seeks to charge partnership assets with a partnership Hability. To 
hold otherwise would be to décide, in efïect, that in any case against 
a partnership upon a partnership obligation, where it had obtained a 
decree through fraud, accident, or mistake, and one of the partners 
to the decree happens to réside or to keep himself beyond the juris- 
diction of the court, a bill of review will not lie against the other 
partners, although it may appear that the firm property is amply suf- 
ficient to meet the claim made in the original bill. 

For thèse reasons, the plea must be overruled. 



SUCH V. BANK OF STATE OF NEW YORK. 

(Circuit Court, S. D. New Yorlj. January 2, 1904.) 

1. Eqtiitt Jdrisdictiok— Adéquate Rbmedy at Law— Avoidikg Ikststjment 
FOR Fraud. 

A receipt In full, in tlie nature of a release, but not under seal, may 
be avoided at law in a fédéral court for fraud inducing tbe settlement 
pursuant to wbicb it was given, and does not entitle tbe maker to resort 
to equity for its cancellation. 

In Equity. On demurrer to bill. 

Robt. Ludlow Fowler, for demurrer, 
Robt. ly. Harrison, opposed. 

WAIvLACE, Circuit Judge. Upon the facts set forth in the bill, 
the complainant bas an adéquate remedy at law by an action of trover 
or replevin to redress the conversion by the défendant of the 1,500 
shares of stock pledged by the complainant, and sold by the défendant, 
as is alleged, in violation of the conditions of the pledge, unless he is 
precluded from assailing in an action at law, upon the ground of fraud 
and misrepresentation, the settlement made by him with the défendant. 
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The bill allèges that the complainant, relying upon certain statemeiits 
made on behalf of the défendant, that "said stock had been actually 
sold on the New York Stock Exchange, and had not been purchased 
by any one connected with said bank, and that said bank was acting 
within its rights in the sale of said stock," and believing that he would 
otherwise lose the sum of $48,000, accepted and received from the de- 
fendant the sum of $24,000, and "signed and delivered to said défend- 
ant a receipt in full settlement of ail transactions with the bank to 
date," and, amongst other relief, prays that the settlement be declared 
null and void. 

If the receipt thus alleged to hâve been given had been a release 
under seal, it is plain that upon the authorities which control in this 
court the complainant would hâve to resort to the equity side of the 
court to avoid its effect upon the ground of fraud. In Hartshown v. 
Day, 19 How. 222, 15 L. Ed. 605, the court said: 

"The gênerai rule is that. In an action upon a sealed Instrument in a 
court of law, failure of considération or fraud In the considération, for the 
purpose of avoiding the obligation, is not admissible as between the parties and 
privies to the deed, and more espeeially where there has been a part exécution 
of the contract. The difflculties are in adjusting the rights and equities of the 
parties in a court of law ; and hence in the states where the two Systems of 
jurisprudence prevail — of equity and the common law— a court of law refuses 
to open the question of fraud in the considération, or in the transaction ont of 
which the considération arises, in a suit upon the sealed instrument, but 
turns the party over to a court of equity, where the instrument can be set 
aside upon such terms as, under ail the circumstances, may be équitable 
and just between the parties." 

In George v. Tate, 102 U. S. 564-570, 26 L. Ed. 232, the action 
was upon a bond, and the défendant sought to establish that its con- 
sidération was induced by false and fraudulent représentations. The 
court said : 

"It is well settled that the only fraud permissible to be proved at law in 
thèse cases is fraud touching the exécution of the instrument, such as mis- 
reading, the surreptitious substitution of one paper for another, or obtaining 
by some trick or device an instrument which the party did not intend to give. 
The remedy is by a direct proceeding to avoid the instrument." 

Thèse are the only cases in which the question has been considered 
by the Suprême Court. Following thèse décisions, the rule obtains 
in this circuit that to avoid the effect of a release under seal by one 
who allèges that it was obtained by fraud relating to the considération, 
and not merely to the exécution of the instrument, resort must be had 
to a court of equity. Shampeau v. Connecticut River Lumber Co. 
(C. C.) 42 Fed. 760; Kosztelnik v. Bethlehem Iron Co. (C. C.) 91 Fed. 
606. A contrary décision by the Circuit Court of Appeals for the 
Slxth Circuit (Wagner v. National Life Insurance Co., 90 Fed. 395, 
33 C. C. A. 121), and another by Judge Shiras (Vandervelden v. Chgo. 
& Northwestern Ry. Co. [C. C] 61 Fed. 54), hâve been cited. If thèse 
décisions were directly in point, this court ought not to follow them, in 
view of the décision of the Suprême Court, and décisions in this cir- 
cuit. But in the Wagner Case the release was not sealed, but was a 
receipt in substance similar to the one in this case ; and although the 
court, in its opinion, made no distinction between a sealed and an un- 
sealed release, it nevertheless took occasion to approve the language 
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of Judge Lurton in a previous opinion of the court (Lumley v. Wabash 
Railroad Co., 76 Fed. 66, 22 C. C. A. 60), in which he made that dis- 
tinction. In the Vandervelden Case the release was not a sealed in- 
strument, but by the statute of the state in wliich it was executed, and 
in which the case was tried, instruments under seal and those not 
under seal are of equal formahty; and the opinion proceeded upon 
the theory that the distinction between instruments under seal and 
those not under seal existing at common law had been abrogated by 
the statute. 

The receipt in the présent case is not under seal, and is not a tech- 
nical release. It does not purport to be a release per se, but it is évi- 
dence of a settlement or accounting and satisfaction between the 
parties. So far as it is merely a receipt, it does not conclude the 
complainant, but so far as it évidences a contract its terms are not 
open to contradiction by oral proof. Its considération may be at- 
tacked for fraud as conveniently in a court of law as in a court of 
equity. Relief by cancellation is unnecessary, and could in no way 
benefit the complainant. Except when spécial reasons require the can- 
cellation of an instrument for the future protection of the party, the 
courts of the United States will not entertain jurisdiction in equity 
upon the ground of fraud in the considération of the instrument. 
Insurance Co. v. Stanchiield, Fed. Cas. No. 6,660, i Dill. 424, was a 
case where an insurance company sought by a bill in equity to enjoin 
an action at law on an insurance policy, and to cancel the same because 
it was procured by false and fraudulent représentations ; and the bill 
was dismissed because founded upon matters which, if true, were a 
défense to an action at law. Boyce v. Grundy, 3 Pet. 210, 7 L. Ed 
655; Insurance Co. v. Bailey, 13 Wall. 616, 20 L. Ed. 501. In 
Buzard v. Houston, 119 U. S. 347, 7 Sup. Ct. 249, 30 L. Ed. 451, the 
bill sought to set aside the written assignment of a contract alleged to 
hâve been obtained by fraudulent représentations and restore the com- 
plainant to his original contract, but the court dismissed the bill be- 
cause the remedy at law was adéquate. The court said : 

"If the exchange of the contracts was procured by the fraud alleged, it 
would be no more bindnig upon the plaintiffs at law than in equity; and in 
an action of deeeit the plaintiffs might treat the assignment of the contract 
as void, and, upon delivering up that contract to the défendant, recover 
full damages for the uonperformance of the original agreement. » * * 
A judgment for pecuniary damages would adjust and détermine ail the 
rights of the parties, and is the only redress to which the plaintiffs, If they 
prove their allégations, are entitled." 

There is no more reason why the party who lias executed an instru- 
ment like the receipt in the présent case should be precluded in a court 
of law to show fraud in its considération than there is where the 
maker of a promissory note, who asserts fraud in the considération, 
should be precluded. In the absence of any décision by the Suprême 
Court or by this court that a party who by a false représentation has 
been induced to make a unilatéral agreement in the nature of a release, 
not under seal, cannot avoid it at law, the conclusion is reached that 
the complainant is not entitled to resort to equity to vacate the receipt 
given to the défendant. 

The demurrer is sustained. 
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THE ALFRED W. BOOTH. 

THE BEE. 

(District Court, S. D. New York. June 30, 1903.) 

L Collision— ÏUGS with Tows Meeting— Négligent Navigation of Tug. 
Where two meeting tugs, each having two scows in tow tandem, each 
ported and continued bearing off to starboard until they were opposite 
eacli otber, at a distance apart of 250 to 300 feet, when one, whose rear 
tow was about 230 fathoms beliind, straightened out on her former 
course, she was In fault for a collision between such rear tow and one 
of those of tbe other tug, It being her duty, owing to her long hawsers, 
to continue her starboard course until the tows had safely passed. 

2. Same— Navigation of Channels— Violation of Rules. 

Article 25 of the inland navigation rules (Act June 7, 1897, c. 4, 30 Stat. 
96 [U. S. Comp. St. 1901, p. 2883]), whieh provides that "in narrow chan- 
nels every steam vessel shall, when It is safe and practicable, lieep to 
that side of the fairway or midchannel which lies on the starboard side; 
of such vessel," applies to navigation in the tîpper Bay of New Yorlî, 
between Bay Kidge and Tompklnsville, where, owing to the anchorage 
grounds on either side, the fairway or channel between, safely navigable 
for tugs with tows, Is only about half a mile wide; and a tug with tows 
passing down on the left-hand side, when it was safe and practicable 
to keep to the other side, is in fault for a collision between one of her 
tows and that of an incoming tug, although her navigation was in other 
respects without fault. 

In Admiralty. Suits for collision. 

James J. Macklin, for libelants New York Contracting & Trucking 
Co. and others. 

Benedict & Benedict, for claimant of the Bee and libelant R. G. Pack- 
ard Co. 

Wing, Putnam & Burlingham, for claimant of the Booth. 

HOLT, District Judge. Thèse are two libels to recover damages 
for a collision between the scow Delaware and scow No. 20. One 
libel was filed by the owners of the scow Delaware against the steam- 
tugs the Alfred W. Booth and the Bee, and the other by the owner of 
the Scow No. 20 against the Alfred W. Booth. The collision occurred 
off Bay Ridge, in the Upper Bay of New York, on September 7, 1902, 
about 1 :30 a. m. The tug Alfred W. Booth was coming in from sea, 
having in tow two scows, tandem — the first one on a hawser of about 
150 fathoms, and the second one, the Delaware, astern of the first 
scow on another hawser of about 80 fathoms. The tug Bee was com- 
ing down the bay, having in tow two scows (one of them No. 20,), also 
tandem, but close together, on a hawser of about 200 fathoms. Each 
of the tugs, when they were about half a mile apart, saw the red light 
of the other, and each sounded one whistle to the other, indicating an 
intention to pass port to port. The Bee immediately ported, and 
changed her course about four points to starboard, and held that course 
unchanged until the collision. The Booth also ported two or three 
points, and when about abreast of the Bee straightened, and resumed 
her course up the bay. The tugs passed each other in safety, but 
the Delaware, at the end of the Booth's tow, came in collision with 
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the Scow No. 20, the head beat in the Bee's tow. The Scow No. 20 
was badly injured, and the scow Delaware shortly after sank. 

In my opinion, the Booth was at fault for not continuing to bear off 
to starboard until the tows had entirely cleared each other. The 
witnesses put the distance of the tugs apart when they passed each 
other at about 250 or 300 feet. Each had been bearing several points 
to starboard of her original course for the last half mile. The évi- 
dence shows that such tows on such long hawsers do not usually foUow 
instantly a change of course of the tug, but drift on some distance in 
the original direction, or with only a slight change of direction. There 
was danger, therefore, when the tugs passed each other but 250 feet 
apart, that the scows might drift together, and the Booth should hâve 
anticipated that danger, and kept bearing off to starboard until it was 
certain that the scows would pass each other in safety. 

I do not see that the Bee was in any fault in the manner of her 
navigation. Her pilot changed his course, as soon as he saw the 
■ Booth, about four points to starboard, and kept that course till the 
collision. The serious question in respect to the liability of the Bee is 
whether she was in fault for being on the wrong side of the channel, 
in violation of rule 25 (Act June 7, 1897, c. 4, 30 Stat. 96 f U. S. Comp. 
St. 1901, p. 2883]). This rule provides that "in narrow channels every 
steam vessel shall, when it is safe and practicable, keep to that side of 
the fairway or midchannel which lies on the starboard side of such 
vessel." The Bee was not on the side of the fairway which lay on her 
starboard side, but was on the east side of the channel. She was in the 
body of water commonly called the "Upper Bay of New York," which, 
where the collision happened, between Bay Ridge and Tonipkinsville, 
is nearly two miles in width. This body of water is undoubtedly 
a channel. It is the channel of the Hudson river, and the channel for 
ail ships passing between New York Harbor and the sea. Moreover, 
there are anchorage grounds on each side of the Upper Bay, and the 
fairway at the place of the collision, according to the chart, is only 
about half a mile wide. Rule 25 was not made applicable to inland 
waters by statute until 1897. It had existed for some time previously 
in England, and is included in the Rules for Océan Navigation adopted 
in 1885, and in the International Rules, which went into effect in 1896.. 
Before it was made a rule by statute, it was a well-known rule of 
navigation on rivers in foggy weather, and recognized as such by the 
courts. The Vandcrbilt, 6 Wall. 225, 18 L. Ed. 823. It seems to hâve 
been unifornily applied to rivers. It has been held applicable to the 
Elizabeth river. Va. (The Victory, 168 U. S. 410, 18 Sup. Ct. 149, 42 
L. Ed. 519); the Delaware river (The Maling [D. C] no Fed. 228); 
the Potomac (The Newport News, 105 Fed. 389, 44 C. C. A. 541) ; the 
Providence river (The Berkshire, 74 Fed. 906, 21 C. C. A. 169); the 
Danube (The Spearman, 10 App. Cas. 276) ; the Whang Poo, in 
China (The Pékin [1897] App. Cas. 532). No case has been called 
to my attention in which it has been held that any river, however 
wide, is not governed by the rule. It has also been held applicable to 
other channels, such as the Cardiff Drain (The Leverington, u Prob. 
Div. 117); the Président Roads, in Boston Harbor (The Yarmouth 
[D. C] 100 Fed. 667); the entrance to the port of Baltimore (The 
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Acilia [D. C] io8 Fed. 975) ; the Lower Bay of New York, at a point 
where the deep ship channel is at least 2,000 feet wide, and on the side 
of which was considérable further space for vessels of ordinary draft 
(The Sea King, 114 Fed. 535, 52 C. C. A. 349); the entrance to San 
Francisco Harbor, commonly called the "Golden Gâte," nearly a mile 
wide (Occidental Co. v. Smith, 74 Fed. 261, 20 C. C. A. 419); the 
Straits of Messina, which are stated in Lippincott's Gazetteer to hâve 
a gênerai width of eleven miles, but that where they are narrowest 
they do not exceed two miles (The Rhondda, 8 App. Cas. 549). There 
are, of course, many instances in which adhérence to the rule might 
not be safe or practicable, and the rule itself excepts such cases from 
its opération. In navigation immediately about harbors the rule would 
often be impracticable (Hughes on Adm. § 136), and there may be 
strong currents or peculiar movements of the tide in particular places 
making the rule inapplicable. Particular local statutes or rules also 
may exist, which, by the provisions of rule 30 of the International 
Rules (Act Aug. 19, 1890, c. 802, 26 Stat. 328 '[U. S. Comp. St. 1901, 
p. 2871]), may supersede the provisions of rule 25. But in any chan- 
nel narrow enough to involve any danger of collision the statute makes 
the rule applicable to vessels passing through it, whenever it is safe and 
practicable for them to keep on the right-hand side. There was évi- 
dence in this case that it was the custom of tugs with long tows to pass 
to the east of the main channel in order to keep out of the way of large 
steamers traversing the main channel, but, of course, no custom can 
justify a violation of a United States statute. Occidental Co. v. 
Smith, 74 Fed. 261, 20 C. C. A. 419. It is obvions that, if the rule 
had been obeyed in this case, no collision would hâve happened. It 
was perfectly safe and practicable for the Bee, in taking her tow 
through the Upper Bay, to keep to the right-hand side of the fairway, 
and I think under the décisions that she was in fault for not doing so. 

My conclusion is that both the Booth and the Bee were in fault for 
the collision, and that the damages should be divided between them. 
It may be claimed that the accident would not hâve happened if the Bee 
had not violated rule 25, and that, therefore, the Bee should be held 
exclusively responsible. It is true that the collision would not hâve 
occurred if the Bee had kept on the west side of the channel, but the 
fa et that a vessel is violating one rule of navigation does not justify 
another vessel in violating another rule and running her down. 

The libelants the New York Contracting & Trucking Company et 
al. are therefore entitled to a decree against each steam tug for half 
the damages sustained by the scow Delaware. As the owners of the 
Scow No. 20 are also the owners of the Bee, they do not ask for a de- 
cree against the Bee. They are entitled to a decree against the Booth 
for half the damages suffered by Scow No. 20. There should be the 
usual référence to ascertain the amount of damage. 

Mémorandum on Rehearing. 
(January 8, 1904.) 

This is a rehearing of the above case, under an order permitting the 
case to be reopened and new évidence taken. Some misundorstanding 
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seems to hâve arisen as to the meaning of certain expressions in my 
former opinion. In tliat opinion I stated tliat "tliere are ancliorage 
grounds on each side of the Upper Bay, and the fairway at the place 
of the colhsion, according to the chart, is only about lialf a mile wide." 
The term "fairway," as hère used, is perhaps not entirely accurate. I 
nieant by it the water between the western side of the eastern anchor- 
age ground and the eastern side of the western anchorage ground. Of 
course, if no vessels are at anchor in an anchorage ground, there is no 
objection to steam vessels crossing it, but a steam vessel which goes 
upon an anchorage ground, and cornes in collision with a vessel at 
anchor, is presumably in fault, and therefore it seemed to me proper 
to designate the waters in which a vessel, under ail circumstances, can 
go without any risk, as the fairway. The opinion also stated that the 
body of water where the collision happened, between Bay Ridge and 
Tompkinsville, is nearly two miles in width, and that this body of water 
is undoubtcdly a channel. There are two main channels in the Upper 
Bay for vessels of deep draft — one the main ship channel on the 
west side, and the other the Bay Ridge channel on the east side. The 
water between thèse two deep channels is more shallow, but is of ample 
depth for the purposes of ordinary tugs and tows. I therefore con- 
sider that for the purposes of this case ail that portion of the Upper 
Bay which can be safely navigated by tugs with tows going to or re- 
turning from sea is, as to them, a channel. But as on each side of 
this body of water there are anchorage grounds, and as tugs with tows 
are subject to the same presumption of fault as other steam vessels if 
they cross the anchorage grounds and come in collision with a vessel 
there at anchor, the portion of such channel which tugs with tows can 
safely navigate when vessels are anchored there is much less than the 
entire width of the Upper Bay. I bave no doubt that for vessels of 
deep draft the two deep channels on the east and west sides of the 
Upper Bay are narrow channels. Whether the entire Upper Bay is 
to be regarded as a narrow channel for vessels of light draft is less 
obvions, but, in my opinion, under the authorities, it is a sufficiently 
narrow channel to make rule 25 operative. The question, therefore, 
is whether it is ordinarily unsafe and impracticable to obey this rule 
in that place. The évidence shows that a large number of the captains 
and pilots navigating steam vessels in the Upper Bay do not obev the 
rule, and probably hâve not supposed that it applies. In any particular 
instance, of course, it may be unsafe or impracticable to comply with 
the rule, but the évidence does not satisfy me that it is so universally 
unsafe and impracticable to comply with the rule that it has no ap- 
plication there. The principal point made in the évidence is that 
tugs and tows habitually start on their trip to sea at the beginning of 
the cbb tide, so as to get the advantage of the current ; that the set 
of the ebb tide in the Upper Bay is towards the southwest, and that, if 
they go down the west side of the bay, there is danger that they will 
drift over upon vessels at anchor in the western anchorage ground. 
It is also urged that ail steamers coming into the port hâve to stop 
on the west side of the bay, at the quarantine station, and that a large 
number of them come to anchor on the western anchorage ground. 
This may be a reason wliy tugs with tows should.not go as far over 
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as the extrême west side of the main ship channel for vessels of deep 
draft, but I see no reason why they cannot keep to the right of the 
center line of the bay, and still be safe. 

' The simple explanation of the reason, as given by the witnesses, 
why tugs with tows go down on the east side of the bay, appears to 
be that it is the straighter course, and they can make the trip in that 
way a little quicker. Moreover, the principal danger appears to be 
in the case of tows on very long hawsers, which are notoriously diffi- 
cult to manage. The évidence sliows that such long hawsers are used 
in order to place the tows out of the reach of the back wash from the 
tugs, and to enable a little faster speed to be made. It is perfectly 
practicable to take out tows with shorter hawsers, and, if the enforce- 
ment of the rule were to make that the custom, a danger in the naviga- 
tion of the harbor which has frequently been commented on in col- 
lision cases would be much lessened. I think, as a matter of fact, that 
if rule 25 is applicable to the Upper Bay, and enforced, it will tend 
to prevent collisions. But whether it will or not was for Congress to 
say. A statute has been enacted, and, of course, if it is applicable in 
any case it must be enforced. I appreciate that the question is doubt- 
ful, but from the best considération which I hâve been able to give 
to the case I think that rule 25 applies, that the décision originally 
reached in this case was correct, and that nothing contained in the évi- 
dence taken on the rehearing affords a sufFicient reason for chan- 
ging it. 



THE BENJAMIN FRANKLIN. 

THE EDWIN H. MEAD. 

(District Court, S. D. New York. July 1, 1903.) 

1. Collision — Steamer and Meeting Tow — Négligent Navigation bt 

Steamek. 

A steamer going up the Hudson river in the night, which failed to see 
the llghts on a meeting tug with a tow, and went ahead at full speed Im- 
mediately before collision with one of the boats in tow, was in fault for 
such collision, whether the weather was foggy, as claimed by her, or 
merely hazy, as claimed by the tug. In the one case she was in fault for 
going at too high speed, and in the other for not seeing the lights. 

2. Same— Fault of Tug— Violation or Rules. 

The collision having occurred on the east side of the river, the tug was 
in fault for failing to keep to the right-hand side of the fairway, as re- 
quired by article 25 of the inland navigation rules (Act June 7, 1897, c. 4, 
30 Stat. 96 [U. S. Comp. St. 1901, p. 2883]), in the absence of proof of 
spécial circumstances rendering it unsafe or impractlcable to comply with 
such requirement. 

In Admiralty. Suits for collision. 

Thèse actions are for damages growlng out of a collision which occurred 
on July 14, 1901, between 10 and 11 o'clock in the evening, on the Hudson 
river, about a mile south of Yonkers, N. Y., between the steamboat Benjamin 
Franklin and the barge Emma J. Rose in tow of the steam tug Edwin II. 
Mead. The steam tug Mead, with a tow of 15 boats on a hawser about 500 
feet in length, was proceeding down the Hudson river, when the steamboat 
Franklin, which was going up on the easterly side of the river, bound for 
Yonkers, came In collision with the barge Rose, which was the starboard 
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boat In the hawser tîer of the Mcad's tow. The witnesses who were on 
board the Franklin clalmed that the weather at the tlme of the collision was 
very foggy, while the witnesses for the Mead clalmed that it was simply 
hazy. The Franklin, immediately before the collision, was going at lull 
sioeed, but reversed her engines when her pilot saw the tow of the Mead, 
nust before she struck the barge. 

Butler, Notman, Joline & Mynderse, for the Emma J. Rose. 
Carpenter & Parle, for the Benjamin Franklin. 
Benedict & Benedict, for the Edwin H. Mead. 

HOLT, District Judge (after stating the facts as above). I think 
that in this case the Franklin was clearly in fault. If there was such 
a fog that she could not see the lights on the Mead, she was in fault 
for running at a very high rate of speed in a fog. If, as I think was 
the truth, the weather was simply hazy, and the lights on the Mead 
and on her tow could be seen, she was in fault for not seeing them. 
Her navigation was reckless. I think that the Mead was in fault for 
being on the east side of the river with her tow, in violation of rule 
25 (Âct June 7, 1897, c. 4, 30 Stat. 96 [U. S. Comp. St. 1901, p. 2883]). 
See cases cited in the opinion in the case of The Alfred W. Booth and 
The Bee (recently decided) 127 Fed. 453. I cannot see that the Rose 
was in fault. It is claimed that her light was not placed in the right 
position on the boat. She had a light, and I think that it was in a 
sufficiently correct position. Moreover, the men navigating the Frank- 
lin either could not or did not see any lights on the Mead. The prob- 
ability, therefore, is that they could not or would not hâve seen any 
light on the Rose, wherever placed. 

My conclusion is that the steamboat Franklin and the steam tug 
Mead should each be held liable for half the damage to the barge Rose, 
with costs; that the FrankUn should recover from the Mead half the 
damages sustained by the steamboat Franklin b}^ reason of the collision, 
with costs ; and that the libel against the barge Rose should be dis- 
missed, with costs. The usual référence to fix the amount of damage 
will be ordered. 

Mémorandum on Rehearing. 
(January 8, 1904.) 

This is a rehearing of the above case under an order permitting the 
case to be reopened and new évidence taken. Some misunderstanding 
appears to bave arisen in this case as to the meaning of the term "chan- 
nel." The évidence shows that the portion of the Hudson river near 
the west bank opposite the point where this collision occurred is quite 
shallow, and that the safe channel for ordinarily large river boats at 
that point extends from the eastern shore about two-thirds of the 
way across the river. That part of a river which is a channel for 
vessels of light draft may not constitute a channel for vessels of deep 
draft. But substantially the eastern two-thirds of the river at that 
point may be regarded as the channel. The western half of the river 
from opposite New York up to Yonkers is anchorage ground, and 
therefore the eastern half of the river is the part of the channel which 
can always be navigated without risk. The évidence shows, in sub- 
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stance, tliat a large number of captains and pilots on the river pay no 
attention to the ruie regulating navigation in narrovv channels, and 
hâve not supposed that it applied. I think that the channel of the Hud- 
son river is a narrow channel, under the authorities, and that the ques- 
tion simply is whether, for any reason, it is so unsafe and impracticable 
under ail circumstances to comply with the rule at the point where this 
collision occurred as to justify its being uniformly disregarded. It is 
claimed that vessels coming down the river can more safely navigate 
near the eastern shore, particularly in foggy weather; that that shore 
is better lighted; that the sounds from the shore are more distinct; 
and that therefore pilots can tell better where they are by keeping near 
the eastern shore. The western half of the river up to Yonkers is 
anchorage ground, and a good many vessels anchor there, particularly 
in the lower portion opposite the city, and it is claimed that it is there- 
fore dangerous to navigate near that half of the river. But the évi- 
dence does not satisfy me that it is so universally unsafe and imprac- 
ticable to comply with the rule in that part of the river that it can be 
wholly disregarded. Of course, spécial circumstances might easilj 
occur to warrant its being disregarded, and for that the rule itself pro- 
vides ; but that it may properly be entirely disregarded seems to me 
unwarranted by the évidence. If it is true that in foggy weather it is 
easier to navigate from point to point on the eastern shore, it is also 
true that the danger of collision in foggy weather is much increased. 
It appears by the évidence that there is no real difhculty in running a 
boat by compass courses on the Hudson river without seeing the banks. 
The courses are well known, and many boats are habitually run in that 
way. I think the enforcement of the rule on the Hudson river will 
tend to prevent collisions ; and, in any case, Congress, having power to 
legislate on the subject, has prescribed such a rule by statute, and, 
of course, if it is appHcable it must be enforced. 

Several other points which were considered on the original hearing 
hâve been to some extent reargued by counsel. The case was not 
reopened for that purpose, but I hâve considered them, and, in my 
opinion, none of them calls for any différent conclusion from that 
previously reached. 

My conclusion is that the décision previously rendered in this case 
should remain unchanged, notwithstanding the new évidence taken 
on the rehearing. 



BOOTH et al. v. CITY OF NEW YORK, 

CITY OF NEW YORK v. BOOTH et al. 

(District Court, S. D. New York. December 4, 1903.) 

Shippinq — Injort to Scow Through Breaking Adkift in Storm— Inévita- 
ble Accident. 

Libelants eontracted to purchase from the city of New York a few 
scow loads of street sweeplngs for use in filling in at a wharf, the price 
to include towlng the boats to and from the wharf and unloading. 
Whlle one of the scows, in charge of a master employed by tlie city, was 
lylng at the wharf, which under ordinary circumstances was a safe place, 
a storm of unusual severlty suddenly came up, and she broke her Unes, 
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and was drlfted on shore and injured. Meld, that Ubelants were charg»- 
able, at most, wlth only ordlnary care for the protection o£ the boata, 
and were not liable for the loss becaiise they failed to move the scow 
to a safer place, whlch they were unable to do after the necessity for 
greater protection appeared, but that the loss must be attributed to in- 
évitable accident. 

In Admiralty. 

Alexander & Ash, for Booth and others. 

George L. Rives and E. Crosby Kindleberger, for the City of New 
York. 

ADAMS, District Judge. The first of thèse actions was brought 
by Booth et al., hereinafter called the libellants, to recover from 
the city the sum of $144.50 for lines furnished to Scow No. 22, be- 
longing to the city, while lying at a wharf, about 400 feet long, on 
the eastern bank of the Hiidson River, at Irvington on the Hudson, 
on the sth of December, 1902, and the further sum of $260 for a 
balance of services rendered in towing the city scows to sea in the 
latter part of December of the same year. The defence to the first 
claim is that the scow at the time was under the control of the libel- 
lants and that they furnished the lines in pursuance of their duty to 
care for her. In answer to the claim for balance of towage, the city 
sets up a claim for damages arising out of the neglect of the libellants 
to perform their duty to the scow, by reason of which, it is claimed, 
she broke loose from the wharf on the said 5th day of December and 
was injured to the full extent of the hbellants' claim. The amounts 
claimed are not in dispute. 

The second of the actions was brought by the city to recover from 
the libellants the damages last referred to, amounting to $260. 

The libellants were engaged in filling in the wharf in question and 
the scow No. 22 went there with some material which was to be used 
for that purpose. The scow was employed under a proposai con- 
tained in the following letter: 

"New York, November 29th/2 
Hon. John McGaw Woodbury, 

Commissioner, Department Street Oleauing. 
Dear Sir: — We désire a few scow loads of street sweeping material to go 
to Irvington on the Hudson River, and we propose to take them at the follow- 
ing priées: — 

Small Scows at $65. 

Large Scows at 70. 

Ex. Lge. " at 85. 

Sp. Lge. " at 95. 

Thèse priées include the towing to and from and unioading. We trust that 

you will be able to give us the small amount that we need for thls job, and 

we would like to hâve three tomoiTow. 

Tours truly, 

Booth, Dailey & Ivins." 

This letter contained at the foot an acceptance by the city as fol- 
(ows: 

"New York Dec. 3 1902 

APPROVBD, 

John McG. Woodbury 

Commissioner." 
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The following letter, dated December 3, 1902, was sent by the dty 
to the Hbellants, but was not mailed until the I2th of December nor 
received by them until the I3th of December: 

"New York, December 3, 1902. 
Messrs. Booth, Dailey and Ivins, 

13-21 Park Row, New York City. 
Gentlemen: — Eeferring to your communication of the 29th ult., in wliicli 
you say tliat you désire a few scow loads of street sweeping material to go 
to Irvington on tlie Hudson River, and tliat you propose to take tliem at tbe 
following priées: 

'Small' scows, ¥65. each. 

'Large' scows, .¥70. " 

'Ex.Lge.' " $85. " 

'Sp.Ex.Lge.'scows,$95. " 
thèse priées to include the towing and unloading. I accept the same it being 
understood that this is a day to day agreeœent to be terminated at any time 
by me. Respectfully, 

John McG. Woodbury, Commissioner. 
P. S. It is understood that you are to be responsible for the safety of the 
scows while in yoiir possession. John McG. Woodbury 

Received Dec. 13th, 

Booth Dailey & Ivins 
Brookins 
A. W. B. 

J. D. D." 

This letter was sent after the event, and it is not contended by 
the city that it forms any part of the contract, which arises out of 
the acceptance of the libellants' proposai, contained in their letter 
of Noveniber 29th. 

On the morning in question, the libellants had a dredge and a 
light scow lying at the southern end of the face of the wharf. No. 
22 was lying on the face further north, and north of her were two 
other scows, lying side by side. Under ordinary circumstances, the 
wharf was a perfectly safe place for mooring but on this morning, 
a sudden storm from the north or northwest arose and made it un- 
safe. At the beginning of the storm, the libellants moved their 
dredge and scow around to the southerly end, where they were pro- 
tected. They received some slight damage in moving but after- 
wards sufïered no injury. The Unes of No. 22, with which she was 
originally moored became strained and parted, hence the necessity 
of the new Unes, which were furnished at the request of the master 
of the scow and are the subject of the libellants' first claim. Thèse 
also parted finally and the scow drifted down the river and got 
ashore on the eastern bank of the river, some 400 or 500 feet below 
the wharf. 

There is no doubt about the suddenness and severity of the storm. 
Many other craft were injured in the vicinity and the accident was 
inévitable, unless the libellants failed in some duty prior to the time 
when the storm became too severe for précautions. It is urged by 
the city that the libellants were under practically the same duty to 
the scow that they were to their own boats, which they succeeded 
in saving. The city had a master on the scow, who was in charge 
of her for the city. This man was not produced on the trial be- 
cause he could not be found. It was evidently his duty to look out 
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for the scow, as he represented the city on board, but even if some 
measure of duty was owing from the libellants, it was ordinary care 
at the most. It can not be found that there was any omission of 
ordinary care in failing to move the scow around to the lower end of 
ihe wharf. When it became obvions that the scow was in danger, 
that place was already occupied by the libellants' dredge and scow. 
Their lines ran to the end of the wharf, so that no room was left 
for the city's scow, unless she was moored outside of the scows lying 
ontside of the dredge and it would hâve been difficult and dangerous 
to move the scow at that time. The attenipt would hâve invoived 
a risk that the libellants were not called upon to assume. Nor does 
it appear that the facilities were available to render the attempt a 
success. The libellants did make an efïort to get the tug boat "Suc- 
cess," which was in charge of a dredge, five mud scows and a water 
boat, that went ashore near at hand in the beginning of the storm, 
but the master declined the service, stating that he had enough on 
hand, although the tug w-as not aground. When the libellants moved 
their own boats, the weather was not in their judgment bad enough 
to injure the scow, but it very shortly became more severe witli the 
effect of breaking the scow away from the wharf altogether. The 
storm. fully accounts for the loss and was its proximate cause. 

Decree for the libellants for the sum of $404.50, with interest. The 
libel of the city is dismissed. 



SMITH et al. v. EMPIRE STATE-IDAHO MINING & DEVELOPMENT CO. 

(Circuit Court, D. Wasbington, E. D. January 13, 1904.) 

No. 1,081. 

1. Master and Servant— Death op Servant— Actions— Nature— Jurisdic- 

TION. 

An action to recover daniases against a master for the death of a 
servant wliile in the course of his employmeut by tlie master's alleged 
négligence is a transitory action to enforce a Personal liability, which 
may be litigated in a state other than that in which the accident occurred. 

2. Same— FoRBiGN Corporations— Process— Service. 

1 Ballinger's Ann. Codes & St. Wash. § 4293, requires that foreign cor- 
porations, as a condition to their right to do business in Washington, 
shall maintain résident agents authorized to accept service of process in 
any action or suit pertaining to tlie property, business, or transactions of 
such a corporation within the state in which such corporation may be 
a party; and 2 Ballinger's Ann. Codes & St. Wash. § 4875, provides that, 
in a civil action against a foreign corporation doing business in the state, 
the summons may be served on its secretary. Hchl that, where a foreign 
corporation transacting a mining business in Idaho maintained its prin- 
cipal office in Washington, it was subject to process in an action brought 
in the state courts of Washington to recover for the death of a servant 
in Idaho. 
8. Samb— Service— Secketart— Dde Process dp Law. 

Service of process on the secretary of a foreign corporation maintain- 
Ing its principal place of business in Washington, as authorized by 2 
Ballinger's Ann. Codes & St. Wash. § 4875, is a suflicient service to con- 
stitute due process of law. 
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Action at law by the widow and daughter of a man killed while 
working in a mine in Idaho against a New York corporation engaged 
in operating the mine, on the ground of alleged négligence on the 
part of the employer. Heard on motion to dismiss for want of juris- 
diction. Motion denied. 

L. O. Whitsell and Robertson Miller Rosenhaupt, for plaintiffs. 
Graves & Graves, for défendant. 

HANFORD, District Judge. By the record in this case it ap- 
pears that the plaintiffs are citizens of the state of Idaho, residing in 
said state at the time of commencing this action, and the défendant 
is a corporation organized and existing under the laws of the state of 
New York, engaged in operating a mine in the state of Idaho, and has 
its principal office and place of business in the city of Spokane, in the 
state of Washington. The action is to recover damages for the death 
of John Smith, resulting from an accidentai in jury while he was work- 
ing as an employé of the défendant in the mine referred to in the 
state of Idaho, and it was commenced in the superior court of the 
state of Washington, for Spokane county, by the service in Spokane 
county, in this state, of a summons and copy of the complaint upon 
the secretary of the défendant corporation. Preliminary to com- 
mencing the action, one of the attorneys for the plaintiffs filed an 
affidavit in the superior court showing that Ora Smith, one of the 
plaintiffs, is an infant, and obtained an order appointing J. I. Seward, 
a citizen of the state of Washington, guardian ad litem for her. The 
case was removed into this court by the filing of a pétition and bond 
on behalf of the défendant, and at the time of filing said pétition and 
bond the défendant filed a motion in the superior court to dismiss the 
action on the ground that the court in which the action was com- 
menced did not hâve jurisdiction, for the reasons "that the cause of 
action arose in the state of Idaho, and not in the state of Washington ; 
that the business out of which the cause of action arose was being 
transacted and conducted in the state of Idaho, and not in the state 
of Washington, and both plaintiffs and défendant are nonresidents 
of the state of Washington." Said motion to dismiss is in writing, 
and recites that the défendant appeared specially for the purposes of 
the motion and not otherwise. 

This action is to enforce a personal liability of the défendant, and 
it must be conceded that it is a transitory action, which may be liti- 
gated in any court having cognizance of personal actions to recover 
damages, in which the défendant, by légal process, may be compelled 
to appear and défend. On gênerai principles, such an action should 
be litigated in the state within which the accident happened, and in 
which the complainants réside. Presumably, the witnesses by whose 
testimony the truth of the allégations of the complaint must be estab- 
lished or disproved are to be found near the mine in which the de- 
ceased was injured. By légal process of the courts of Idaho they can 
be required to appear and testify upon a trial of the issues in a court 
of that state, and with less inconvenience to themselves and less qx- 
pense to the parties than if they are compelled to travel to another 
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State. The question in the case, however, îs not one of expedîency^ 
but of légal right, to be determined by considération of the laws of 
the State of Washington; and the subject-matter of the action being 
within the jurisdiction of the superior court, in which it was brought, 
and of this court, the only question raised by the motion is whether 
the record shows that the court acquired jurisdiction of the défendant 
by the valid service of a lawful summons. 

The statute which prescribes the conditions under which foreign 
corporations may do business in this state requires theni to hâve rési- 
dent agents authorized "to accept service of process in any action 
or suit pertaining to the property, business or transactions of such 
corporation within this state in which such corporation may be a 
party." Pierce's Code, § 7216; i Ballinger's Ann. Codes & St. 
Wash. § 4293; I Hill's Ann. St. & Codes, § 1526. It is the defend- 
ant's contention that this statute, construed in the light of public pol- 
icy, in effect, exempts foreign corporations from amenability to ju- 
dicial process in this state in ail actions and suits not pertaining to 
property, business, or transactions in this state. If the statutes of the 
state contained no other provision bearing upon the question than the 
one above quoted, this argument might be prevailing; but the Code 
expressly provides that, in a civil action against a foreign corporation 
doing business in this state, the summons may be served upon the 
secretary of such corporation. Pierce's Code, § 332, subd. 9; 2 Bal- 
linger's Ann. Codes & St. Wash. § 4875. 

After mature délibération and considération of the authorities, I 
feel constrained to deny the motion to dismiss, for the reason that by 
maintaining its principal office in Spokane the défendant has volun- 
tarily placed itself in a situation to be sued in the courts of the state 
of Washington, and must be deemed to hâve consented to be bound 
by the law which authorizes service of process in actions against it 
to be made upon its secretary. The secretary is a proper officer to 
receive notice for the corporation, and notice to him of the pendenc)' 
of an action is sufficient to insure a fair opportunity for the corpora- 
tion to appear and défend, and such a notice is sufficient to meet the 
constitutional requirement of due process of law. 

The following is a list of the authorities cited and rehed upon by 
the attorneys for the défendant: St. Clair v. Cox, 106 U. S. 350, 
I Sup. Ct. 354, 27 L. Ed. 222 ; Laf ayette Ins. Co. v. French, 18 How. 
404, 15 L. Ed. 451; Smith v. Insurance Co., 14 Allen, 336; Sawyer 
V. Insurance Co., 46 Vt. 697; Mill Company v. Swede Iron Co., 32 
N. J. Law, 15; Construction Company v. Railroad Company, 135 
Mass. 34, 46 Am. Rep. 439; Railway Company v. Miller, 19 Mich. 
305, 315; Dewitt V. Buchanan, 54 Barb. 31, 33; Ferguson v. Neilson 
(Sup.) II N. Y. Supp. 524; Central Company v. Georgia Company 
(S. C.) II S. E. 192; Goldman v. Furness (D. C.) ici Fed. 467; Kim- 
ball V. St. Louis & S. T. Co. (Mass.) 31 N. E. 697, 34 Am. St. Rep. 
250; Gregory v. Railroad Company, 40 N. J. Eq. 38; Gardner v. 
inomas, 14 Johns. 134, 7 Am. Dec. 445; Morris v. Railway Co., 78 
Tex. 17, 14 S. W. 228, 9 L. R. A. 349, 22 Am. St. Rep. 17; Railway 
Company v. Jackson, 89 Tex. 107, 33 S. W. 857, 31 L. R. A. 276, 
59 Am. St. Rep. 28 ; Railway Company y. Carr, 76 Ala. 388, 52 Am. 
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Rep. 339; Burdick v. Freeman, 46 Hun, 138; Smith v. Bull, 17 Wend. 
323; Robinson v. Oceanic Steam Nav. Co. (N. Y.) 19 N. E. 625, 2 
L. R. A. 636; So. Car. R. Co. v. Construction Co. (S. C.) 11 S. E. 192. 
I deem it unnecessary to discuss thèse cases, for the reason that the 
décision of this court must be controUed by the décisions of the Su- 
prême Court and of the Circuit Court of Appeals for the Ninth Cir- 
cuit in the foUowing cases: Dennick v. Railroad Co., 103 U. S. 11, 
26 L. Ed. 439; New York R. Co. v. Estill, 147 U. S. 591, 13 Sup. Ct. 
444, 37 E. Ed. 292; Stewart v. R. Co., 168 U. S. 445, 18 Sup. Ct. 
105, 42 L. Ed. 537; Steamship Company v. Kane, 170 U. S. 100, 18 
Sup. Ct. 526, 42 L. Ed. 964 ; Denver & R. G. R. Co. v. Roller, 100 
Fed. 738, 41 C. C. A. 22, 49 É. R. A. ^T. 

The jurisdiction does not rest upon comity, but upon the positive 
provisions of law. Therefore the court has no discretionary power to 
refuse to take cognizance of the case. Motion denied. 



McCABE V. RAPID TRANSIT SUBWAY CONST. CO. et aL 
(Circuit Court, S. D. New York. January 2, 1904.) 

1. Materialman's Lien — Subcontractor — Waiver. 

A contracter with the city of New York for the construction of por- 
tions of the subway of the Rapid Transit Railroad assigned the money 
to come to hlm to a construction company, the agreement provlding 
that the company should pay out of the same ail amounts due to sub- 
contractors, and that the subcontractor therefore walved any rlght to 
file a lien against any money which might become due from the clty, 
and agreed to look to such moneys for payment as were in the hands 
of the construction company. The contract between the contractor and 
a subcontractor provlded that "the latter should become entitled to 
imyment upon written vouchers certlfled by the chief engineer of the 
construction company. Helrf, that the refusai of the engineer to make 
the required certificate when the subcontractor became entitled to it 
did not entltle the subcontractor to avoid the waiver of his statutory 
lien. 

8. Same— Equitable Remedt— Adéquate Rembdt at Law. 

A contractor with New York Oity for the construction of portion of 
the subway of the Rapid Transit Railroad assigned the money to become 
due to hlm from the city to a construction company under an agree- 
ment by whlch the construction company agreed to pay out of such 
moneys ail amounts due to subcontraetors, and which provided that a 
subcontractor walved any rlght to file a lien against any money to be- 
come due from the city, but agreed to look to the money in the hands 
of the construction company for payment. HeW, that such a subcon- 
tractor had an adéquate remedy at law by way of action against the 
contractor and the construction company, either jointly or severally, 
as the contract might be construed, and therefore could not maintain 
a suit for équitable relief. 

Il Bame. 

A contract between a contractor and the clty of New York for the 
construction of portions of the subway of the Rapid Transit Railroad 
provided that, if any lien had been filed against the contractor or rail- 
road against the amount payable under the contract, an amount rea- 
sonably suflicient to pay and discharge such lieu and to pay the costs 
of foreclosure should be retained by the comptroller until the lien was 
discharged or secured; and that, if the lien should be foreclosed, the 

127 F.— 30 
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comptroller might pay the amount (ound due to the person entitled, 
such payment to be deemed a payment to the contracter, etc. A sub- 
contractor waived bis right to a statiitory lien. Seld, that tbe above 
provision gave the subcontractor no right of action against tbe city 
either at law or in equity. 

In Equity. 

Geo. W. Wickersham, for the demurrer. 
L. Laflin Kellogg, opposed. 

WALIvACE, Circuit Judge. The défendant has demurred to the 
bill of complaint for want of equity. The bill is filed to foreclose a 
mechanic's lien for work and materials furnished for the construction 
of the Rapid Transit Railroad in the city of New York, the com- 
plainant being a subcontractor with McDonald to build portions of 
the work which McDonald had contracted with the city of New York 
to construct. McDonald's contract with the city of New York was 
entered into February 21, 1900, and on the same day McDonald en- 
tered into an agreement with the Rapid Transit Subway Construction 
Company by which he assigned to that company ail moneys to corne 
due to him from the city of New York from time to time under the 
principal contract, and the construction company agreed to pay ont 
of the moneys so received by it,' so far as the same might be sufficient 
for such purposes, ail amounts which should become payable from the 
contractor to subcontractors for work and materials furnished. That 
agreement contained this provision : 

"The subcontractor therefore hereby waives any right at any time to file 
a lien against any moneys which may at any time be or become due from the 
said city of Xew York under the principal contract and agrées to look to 
such moneys in the bands of the Rapid Transit Subway Construction Com- 
pany for payment of the sum to become due and payable under this contract." 

The bill allèges that this agreement was entered into between Mc- 
Donald and the construction company for the benefit of the subcon- 
tractors with McDonald, including the complainant, and that the con- 
struction company and McDonald thereby became jointly liable for 
the value of ail work and materials furnished. In the contract be- 
tween the complainant and McDonald it was provided that the sub- 
contractor should become entitled to payment "upon written vouchers 
certified by the chief engineer of the Rapid Transit Subway Con- 
struction Company for the work and materials furnished as the work 
progresses" ; and the complainant alleged that he furnished a large 
amount of work and materials, as called for by the contract, and that 
the chief engineer of the construction company has unreasonably re- 
fused to make the certificate to which complainant is entitled. The 
complainant also allèges that the défendant the city of New York is 
retaining a sum more than sufficient to pay the demand of the com- 
plainant out of the moneys payable under its contract with McDonald, 
under a provision of its contract with McDonald which reads as fol- 
lows : 

"If at the time of such réquisition any liens shall hâve been filed against 
the contractor on the railroad against the amount payable to the contractor 
under the provisions of this contract for work or materials furnished to the 
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contractor in or about the construction, an amount reasonably sufflcient to 
pay and discharge such lien and to pay the costs of foreclosure thereof shall 
be retained by the comptroller from the amount which would be otherwise 
payable to the contractor on such réquisition, until the said lien shall be dis- 
charged or secured as provided by law. If such lien shall be foreclosed ac- 
cording to law then the comptroller may pay the said amount found due 
upon such lien by the judgment in the foreclosure action to the person en- 
titled thereto, and such payment shall be deemed a payment hereunder to 
the contractor. If the sum so retained shall not be sufflcient to discharge the 
lien so foreclosed, the deticiency shall be retained by the comptroller out of 
the next moneys coming due to the contractor." 

It seems plain that the complainant has no statutory lien. It is 
conceded in his behalf that he would hâve lost the riglit to a statutory 
lien because of his agreement to waive it and look exclusively to the 
moneys in the hands of the construction company, had it not been 
for the breach of the implied promise in his contract with McDonald 
that the engineer of the construction company should make the cer- 
tificate when complainant was entitled to it. Treating the refusai of 
the engineer as a breach of the contract, it was the breach of an in- 
dependent condition, and, if the covenant waiving the lien had been 
a part of that contract, it would nevertheless remain obligatory. 
Brzezinski v. Neeves, 93 Wis. 567, 67 N. W. 1125 ; Long v. Caffrey, 
93 Pa. 526. The condition was, however, embodied in a difïerent 
contract, one made with the construction company. Its object was 
to prevent the moneys being tied up by liens which should from time 
to time become payable from the city to McDonald and accrue to the 
construction company under his assignment to that company. It would 
subvert this object to construe the condition as intended to be dé- 
pendent upon McDonald's compliance with the terms of his contract 
with a subcontractor. The complainant cannot assert his lien as a 
basis for équitable relief. 

The ingénions argument for the complainant suggesting his right 
to équitable relief on other grounds has been fully considered, but is 
not couvi'icing. He has no remedy in equity if his remedy at law 
is adéquate. If, as the bill allèges, the construction company and 
McDonald are jointly liable to him under the contracts of February 
21, 1900, he can maintain an action at law against both. If they are 
not jointly liable, but are severally, he can pursue each severally at 
law. In either case he can obtain fuU and complète redress against 
them without resorting to a court of equity. 

He has no cause of action against the city of New York which is en- 
forceable either at law or in equity. The condition in the agreement 
between the city and McDonald whereby the city was authorized to re- 
tain moneys sufficient to satisfy the claims of third persons for work 
and materials furnished is solely for the benefit of the immédiate parties 
to it, and moreover it contemplâtes that the city shall hold such moneys 
for the benefit of McDonald until there has been a statutory fore- 
closure of the liens of adverse claim.ants. The complainant cannot 
enforce it in either jurisdiction. Austin v. Seligman (C. C.) 18 Fed. 
522; Welden National Bank v. Smith, 86 Fed. 398, 30 C. C. A. 133, 

The demurrer is sustained, with costs. 
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HAMPTON T. FOSTER, 
(CSrcult Court, D. Massachusetts. January 6, 1904.) 
No. 1,169. 

1. Trusts— Action against Trustée — PiiKADiNG. 

TJnder the Massachusetts practlce a trustée cannot be sued at law as 
such, but the action must be against him as an Individual, and hls 
description in the writ and déclaration as trustée îs surplusage. 

i National Banks— Asskssmbnt against Stockuolders— Action against 
Trustée. 

Where the question of the liability o( a trust estate for an asseas- 
ment on shares of an insolvent national bank held by the trustée dé- 
pends iipon the power of the trustée, under the terms of the trust, to 
purchase such shares for the estate, such question cannot be determined 
in an action at law by the bank receiver against the stockholder, though 
it is alleged that he holds the stock as trustée. 

At Law. 

Benj. G. Hall, for plaiiitiff. 

Bartlett & Andersen, specially for George M. Foster, trustée. 

John J. Cahill, for town of Peabody. 

BROWN, District Judge. Tliis action at law is brought by the 
plaintiff, as receiver of the South Danvers National Bank, to recover 
an assessment levied by the Comptroller of the Currency. Jury trial 
is waived, and the case is submitted upon two written statements of 
fact respectively entitled "Agreed Statement of Facts" and "Amended 
and Additional Statement of Facts." 

I find the facts to be as set forth in both statements, except that, 
so far as the later amended and additional statement is inconsistent 
with the earlier statement, I find the facts to be as set forth in the 
later. Many facts set forth are, in my opinion, immaterial to the 
présent case. The défendant is describert in the writ and déclaration 
"as trustée." The plaintiff contends that under section 5152 of the 
Revised Statutes of the United States [U. S. Comp. St. 1901, p. 3465] 
a trust fund known as the "Wallis School Fund" is directly liable 
for an assessment upon 38 shares of the stock of the South Danvers 
National Bank, and that the défendant Foster individually is not liable 
to judgment. The description of the défendant "as trustée" must, 
however, in this action at law, be regarded as surplusage. In Odd 
Fellows Hall Association v. McAllister, 153 Mass. 292, 297, 26 N. 
E. 863, II L. R. A. 172, it was said: 

"The description of the défendant as trustée in the writ was surplusage. 
There is no provision by which judgments and exécutions against trustées 
run against the trust estate in their hands, as in the case of executors and 
administrators. Even where they are entitled to indemnity from the trust 
fund, the judgment in an action at law is against them as indivlduals, wbat- 
ever may be the doctrine of equity." 

See, also, Shepard v. Creamer, 160 Mass. 496, 36 N. E. 475. 

f 2. Enforcement of statutory liability of stockholders in national banks, 
see note to Williamson v. Bank, 52 O. C. A. 6. 
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The question whether the 38 shares in question were in fact held 
by the défendant Poster, as trustée, in such manner as to render Ua- 
ble the trust funds, has been argued at length. The trust fund known 
as the "Wallis School Fund" owes its origin to the following pro- 
vision of the will of Dennison WaUis, of Danvers, Mass., probated 
in October, 1825 : 

"Havlng the prosperity, of the présent and succeeding génération— in view, 
1 hereby order and direct my exccutors, or the survivor of them, to appro- 
priate and expend, for and towards the support of a school or schools for the 
beneflt of the whole District Number One in whleh I now llve, ail the Income 
of the following property (after deducting a reasonable sum for thelr or his 
attending to the same,) to wit, twenty-seven shares in the Beverly Bank at 
Beverly; ten and one half shares in the Marblehead Bank at Marblehead, 
and flfteen shares in the Union & Marine Insurance office at Salem; And in 
case either of said companies shall cease to continue; then my executors or 
the survivor of them, shall put the principal on interest to the best advantage, 
and the income of the whole (except as above) shall be forever appropriated 
to the above purpose; the income to be reckoned from the day of my decease." 

The défendant Foster was appointed trustée April 17, 1899, and 
as such trustée came into possession of 38 shares of the South Dan- 
vers National Bank stock. Thèse shares had been purchased by trus- 
tées who had preceded Foster "at times when said bank was solvent, 
and when said stock sold at a premium on the market, and at dates 
more than twenty years previous to the failure of said bank [South 
Danvers National Bank]. * * * g^j^j ^8 shares are no part of 
the reinvestment of the original funds, but were purchased with the 
accumi:lated dividends and profits which came into the hands of said 
former trustées from the original fund, except perhaps 11 shares 
purchased by a former trustée, Henry Cook, which may or may not 
hâve been a reinvestment of part of the original funds." According 
to the final account of George A. Osborne, a preceding trustée, al- 
lowed by the probate court on the first Monday of June, A. D. 1882, 
the said 38 shares of stock were then held as a portion of the in- 
vestments constituting the Wallis school fund. 

As the testator directed the expenditure of income, there was no 
apparent authority to accumulate dividends and profits arising from 
the original fund, or to invest such accumulations in assessable shares 
or other securities. The authorities cited by the plaintiff as to what 
is Sound discrétion in investment where there is a gênerai authority 
to invest and reinvest are therefore inapplicable. The plaintifï's con- 
tention tliat the approval by the probate court of the accounts wherein 
the trustées charged themselves with the shares of the South Danvers 
Bank precludes the défense of lack of original authority to invest is 
by no means free from doubt, since ordinarily such adjudications bind 
only the parties thereto and those claiming under them. Butterfield 
V. Smith, ICI U. S. 570, 25 L. Ed. 868. It is unnecessary, however, 
to consider thèse points further, since I am of the opinion that the 
question of the ultimate liability of the Wallis school fund, now in 
the hands of the défendant as trustée, cannot be finally determined 
in this action at law. 

In Parker v. Robinson, 71 Fed. 256, 18 C. C. A. 36, the Circuit 
Court of Appeals for this circuit was of the opinion that the pro- 
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visions of section 5152 of the Revised Statutes of the United States, 
relating to stock held by executors, administrators, giiardians, or trus- 
tées, are purely supplementary, and are intended only to relieve the 
classes of persons named therein from exécution against their in- 
dividual assets, and do not qualify the gênerai rule of Habihty under 
section 5151 [U. S. Comp. St. 1901, p. 3465]. The question of the 
hability of the défendant to a judgment, therefore, would seem to 
dépend upon whether the défendant Foster is vested with the légal 
title to the 38 shares of stock. Whether, under section 5152, Foster 
is entitled to relief from exécution against his personal assets, is a 
distinct question. 

I find no authority or reason for holding that, upon a judgment 
predicated upon the fact that the légal title to the shares was vested 
in Foster exécution can issue directly against the funds held in trust, 
or that any lien was acquired by the writ of attachmeiit in the présent 
case. Odd Fellows Hall Association v. McAIlister, 153 Mass. 292, 
297, 26 N. E. 862, II L. R. A. 172, above cited, is to the contrary. 
While section 5152 provides that estâtes in the hands of executors, 
administrators, guardians, or trustées "shall be liable in like manner 
and to the same extent as the testator, intestate, ward, or person in- 
terested in such trust funds would be if living and compétent to act 
and hold the stock in his own name," this cannot be held to give a 
right to enforce this liabiHty of a trust estate by an action at law 
against a défendant in the capacity of trustée. To so find would be 
inconsistent with the décision in Parker v. Robinson, which holds that 
the gênerai rule of légal liability in cases of this character is governed 
by section 5151, and that section 5152 is merely supplementary, and 
to relieve the classes named from exécution against their personal 
assets. Because the trustée may, in the action at law, assert a right 
to relief from exécution against his personal assets, it by no means 
follows that we must ignore the rule that in an action at law the 
judgment is against the individual, and that exécution does not run 
against the trust estate in his hands as trustée. 

The conclusion is that the questions of the ultimate liability of the 
Wallis school fund to pay this assessment, and of the right of Foster, 
as trustée, to satisfy a judgment rendered against him individually 
by recourse to the trust fund, cannot be determined in this action. 
Apparently, the only judgment which could be rendered on the agreed 
facts is a judgment against Foster individually. 

The plaintiff, however, insists that Foster does in fact hold the 
stock as trustée, and is not liable to a personal judgment. As the 
plaintiff bas not asked for a judgment against Foster individually, 
but only for a judgment against Foster as trustée, it seems sufiicient 
at présent to hold that no judgment against Foster as trustée can be 
entered, and to reserve further proceedings in the case until the plain- 
tiff shall move for judgment, or take other action. 
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m re NEW YOEK BUILDIKG-LOAN BANKING 00. 
(District Court, S. D. New York. January 6, 1904.) 
, No. 6,277. 

1. BANKKUnUT — auiLDINO AND LoAN ASSOCIATIONS— ADJUDICATION. 

A building and loan association organized to accumulate a fund from 
contributions oï its members, from wbich loans were to be made to as- 
sist members in purchase of real estate, the profits of wliich business 
were divided among its members, is not a corporation engaged prin- 
cipally in trading or mercantile pursuits, and therefore cannot be ad- 
judged an involuntary bankrupt, within Bankr. Act 1898, limiting cor- 
porations whlch may be forced into bankruptcy to such as are engaged 
principally in nianufacturing, ti-ading, printing, publisbing, mining, or 
mercantile pursuits. 

In Bankruptcy. 

McCloskey, Belfer & Flash, for petitioning creditors. 

Eustace & Eustace, for New York Building-Loan Banking Co. 

Sheehan & Collins, for the People of the State of New York, a 
créditer. 

Frank M. Patterson, for Joseph Trapnell, Jr., an intervening cred- 
itor. 

HOLT, District Judge. This is a proceeding to hâve the New 
York Bailding-Loan Banking Company adjudged an invohjntary 
bankrupt. The pétition allèges that it is a corporation principally 
engaged in trading or mercantile pursuits, and the answer dénies this 
allégation. The alleged bankrupt was organized under chapter 122, 
p. 234, of the New York Laws of 1851, authorizing the incorporation 
of building, mutual loan, and accumulating fund associations, and the 
acts amendatory thereof, and has carried on the usual business of a 
building and loan association. The object of its incorporation, as 
stated in its by-laws, and the actual business which it has done has 
been, in substance, to accuinulate a fund from the contributions of its 
own members, from which loans were made to some of its members 
to assist them in the purchase of real estate, the profits of the business 
being divided among ail its members. The company at times pur- 
chased real estate from third parties, but only when a member wished 
to ultimately purchase such real estate, and upon an arrangement that 
the title should be transferred to such member as soon as he completed 
the payments for it. No real estate was sold to third parties, and 
the entire business of the company was, in substance, confîned to 
transactions for the mutual benefît of the members exclusively. The 
corporation did not deal with goods or merchandise in any way, and 
neither bought nor sold real estate to parties not connected with the 
company, in the manner in which ordinary traders or merchants deal 
with commodities. In determining the question involved it is not 
necessary to consider the English décisions or the décisions under the 
earlier American bankrupt acts. The authorities under the présent 

^ 1. What persons are subject to bankruptcy laws, see note to Mattoon Nat. 
Bank v. First Nat. Bank, 42 C. C. A. 4. 
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act seem décisive. They hold, in substance, tliat tlie intention 'J the 
présent bankrupt act, the provisions of wliich are much mort re- 
strictive than those of the earlier bankrupt acts, was to excludt from 
the opération of the act banks, raiiroad, telegraph and express com- 
panies, and ail corporations except those nientioned in the act. By 
the provisions of the présent act the corporations which can be put 
into involuntary bankruptcy are those "engaged principally in manu- 
facturing, trading, printing, publishing, mining, or mercantile pur- 
suits." Thèse terms are tO' be taken in their natural and usual mean- 
ing, and any corporation which does not come within such meaning 
cannot be put into bankruptcy. I think that an ordinary building and 
loan association is not a corporation which is included in the provision 
quoted. Admittedly, the only kind of corporation described in the act 
which it can be claimed to be is one engaged principally in either 
manufacturing, trading, or mercantile pursuits. I think that it does 
not come within any of thèse descriptions. No direct décision that 
a building and loan association cannot be put into bankruptcy has been 
brought to my attention, but the great weight of authority in an- 
alogous cases supports the view that they cannot. The following 
classes of corporations, for instance, hâve been held not to be subject 
to the présent bankrupt act : A mutual fire insurance company (Re 
Cameron Town Mutual Fire, etc., Insurance Company [D. C] 96 
Fed. 756) ; a tontine insurance company (Re Tontine Surety Co. [D. 
C] 116 Fed. 401); a company organized to buy and sell stocks, 
bonds, and secnrities (Re Surety Guarantee & Trust Company, 121 
Fed. 73, 56 C. C. A. 654) ; a comraon carrier of persons and property 
(Re Philadelphia, etc., Company [D. C] 114 Fed. 403; Re H. J. 
Quimby Freight Fonvarding Company [D. C] 121 Fed. 139); a 
water supply company (Re New York & Westchester Water Com- 
pany [D. C] 98 Fed. 711); a company organized to give theatrical 
performances (Re Oriental Society [D. C.] 104 Fed. 975) ; a company 
carrying on the business of a restaurant and saloon (Re Chesapeake 
Oyster & Fish Company [D. C] 112 Fed. 960); a social club (Re 
Fulton Club [D. C.j 113 Fed. 997); a public circulating library (Re 
Parmelee Library, 120 Fed. 235, 56 C. C. A. 583); a laundry company 
(Re White Star Laundry Company [D. C] 117 Fed. 570). There 
are three reported cases which do not appear to conform to the gên- 
erai trend of authority. In Re Mutual Mercantile Agency (D. C.) 
III Fed. 152, it was held that a company conducting the business of 
a mercantile agency was principally engaged in trading, and could, 
therefore, be put into bankruptcy. In that case the alleged bankrupt 
consented in writing to be adjudged a bankrupt, the objection being 
taken by an intervening creditor, and the point under considération 
was very briefly considered, other points involved receiving much 
more attention. In Re San Gabriel Sanitorium Company (D. C.) 95 
Fed. 271, it was held that a corporation maintaining a private hos- 
pital for consumptives was a trader; and in Re Morton Boarding 
Stables (D. C.) 108 Fed. 791, it was held that a corporation conducting 
boarding stables was a trader within the meaning of the act. Thèse 
two cases hâve been explicitly disapproved in several subséquent dé- 
cisions. Re White Star Laundry Company (D. C.) 117 Fed. 570; 
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Re Surety Guarantee & Trust Company, 121 Fed. 73, 56 C. C. A. 654. 
I think some weight also is to be given to the fact that by the law of 
New York building and loan associations are ranked as moneyed 
corporations, and are made subject to the supervision of the banking 
department, the law relating to them having been in the last revision 
included in the gênerai banking law. Undoubtedly, a building and 
loan association is not a bank, or a savings bank, and does not con- 
duct a banking business. It constitutes a corporation in a class by 
itself, carrying on a business which is peculiar and distinct from alî 
other corporations. But the fact that the state of New York regards 
it as a moneyed corporation, performing functions somewhat an- 
alogous to those performed by savings banks, and therefore to be 
included in the same gênerai department and to be subjected to the 
same gênerai supervision, is, in my opinion, entitled to much con- 
sidération in determining the gênerai character of the corporation. 

My conclusion is that the pétition should be dismissed on the merits, 
with costs. 
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THE ANDREW J. WHITB. 

(District Court, S. D. New York. December 28, 1903.) 

1. Cot.TjISION— TuGS WITH Tows Meeting — Mutual Fadi.t. 

Two tugs lield both in fault for a collision between thelr respective 
tows in tlie night, in New Yorli Harbor, about 500 feet off the Battery, 
while going in opposite directions, for being too near the Battery wall, 
for not keeping proper lookouts, for failing to give bend or other timely 
signais, and for proceeding into collision with substantially unabated 
speed. 

8. EsTOPPEL— Représentations. 

A libelant who was requested by the owner pro hac vice of a tug 
involved In a collision to proceed against her while in bis possession, if 
it was intended to bring suit for tbe collision, and answered that no sucli 
suit was intended, is pstopped to maintain a suit against such owner 
after be bas surrenderod possession of the tug, and after such delay as 
to render it doubtful wbether, under its terms, he could recover on his 
policy Insuring bim against liability for damages by collision. 

In Admiralty. Suit for collision. 

Butler, Notman, Joline & Mynderse and Frederick M. Brown, for 
libellant. 

Owen & Sturges, for New York Central No. 19. 
Alexander & Ash, for William S. Limond. 

ADAMS, District Judge. This action was brought by the libel- 
lant, the British & Foreign Marine Insurance Company, Limited, 
the underwriter of the cargoes of grain of two canal boats, the 
James Foley and the J. M. Bender, in May, 1900, to recover for the 
loss caused by a collision off the Battery about 12 :30 A. M. of May 
18, 1898. The boats were in tow, on the port side, of the tug New 

% 2. Signais of meeting vessels, see note to The New York, 30 C. C. A. 630. 
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York Central No. 19, then the New York Central Ligliterage Com- 
pany No. 19, which had two other beats on the starboard side. The 
Foley and the Bender came into collision with a car float in tow of 
the tug Andrew J. White, on her starboard side, off the Battery. 
The weather was clear. The respondent, WilHam S. Limond, was 
at the time the owner, pro hac vice, of the White. 

The No. 19 was bound out of the North River into the East River 
and the White in an opposite direction. Both were rounding the 
Battery, the White about 500 feet ofï, and the No. 19, at first, about 
600 feet oflf. The tide was ebb, and both had some benefit from it, 
in the respective rivers, until they were nearly in collision. The 
No. 19 first saw the starboard light of the White and the light of the 
car float on the White's port side. No. 19 was showing her port 
light to the White. Her tow was not lighted. She blew a signal 
of two whistles to the White and starboarded. The White replied 
with a signal of one, when the vessels were 700 or 800 feet apart. 
Later the White blew a signal of two whistles. No. 19 blew alarm 
whistles and stopped and backed. After the White's signal of two, 
she showed both of her colored lights to No. 19 and stoppée! and 
reversed. The White was being steered by her pilot in the pilot 
house but he could not see approaching vessels, excepting when di- 
rectly ahead, because he was not elevated above the cars on the 
float. The navigation was under the charge of a deck hatid, who 
acted as lookout and gave directions to the pilot from an upper 
pilot house, above the one where the pilot was stationed. The 
collision occurred about opposite the Aquarium, the bow of the float 
coming in contact, with considérable violence, with the bows of the 
Foley and Bender. No. 19 afterwards took those boats up towards 
the Battery Wall, where they sunk but were afterwards raised and 
some small part of the cargo valued saved. The tows were at first 
approaching each other at a combined speed of about 8 knots, each 
contributing about an equal portion. Neither tug reversed until the 
collision was imminent, nor had either a lookout, attending ex- 
clusively to that duty. 

Each tug was obviously in fault for being too near the Battery 
Wall, for not seeing the other tow in time and for proceeding into 
the collision with substantially unabated speed. Also for failing to 
give bend or other timely signais. The non-lighting of No. 19's 
tow did not contribute to the colHsion. 

An important question in the case is, whether the respondent Li- 
mond should be held partly responsible for the results of the colH- 
sion. It is urged in his behalf, that the libellant is estopped from 
obtaining a decree against him. From the testimony, it appears that 
he was insured in the Providence and Washington Insurance Com- 
pany, under a policy dated the 26th of April, 1898. Tliere was a 
great tangle of Insurance interests, owing to varions questions of 
liability under différent policies. The underwriters of the différent 
interests involved, endeavored to adjust their respective liabilities 
without success. 

While the White was still in the possession of the respondent, he 
asked the agent of the libellant to proceed with the matter against 
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her if he intended to pursue it, in order that the respondent might 
resort to his insurance. Upon being assured by the agent that no 
such action would be taken, the respondent parted with the White 
and discharged the witnesses. He now daims that no recovery can 
be had against him, particularly, as by the delay, he has lost recourse 
against his underwriter. 

The respondent's pohcy provided for indemnity in the following 
language : 

"Sucb loss or damage as the Tug Andrew J. White may become legally 
liable for, from any accident caused by collision or strandlng." 

The policy further provided: 

"It is also agreed that ail claims under this policy shall be void, uniess 
prosecuted within six months from the date of the disaster." 

In this connection, the libellant urges: 

"The provision of the policy providing that claims shall be void uniess 
prosecuted within six months after a disaster, it would seem appUes only to 
claims that arise at the time of the disaster, that is to claims for the 
physical injury of the tug, and not to collision claims at ail. It Is believed 
that the policy under a proper construction does not limit at ail the time 
within which suit can be brought under the collision clause; but if the time 
limit is applicable to the collision clause, it certainly must be a limit which 
gives to the assured six months within which to sue the insurer, the six 
months of course beginning to run at the time when the assured's right of 
action accrues. That time has not yet corne and will not until the re- 
spondent, Limond, has been compelled to pay the decree of this Court in this 
suit." 

The loss is certainly covered by the policy but liability under the 
terms is uncertain. It seems that a proper construction of the policy 
would, in the event of the respondent being held, leave the under- 
writer liable for the results of this accident, notwithstanding the lapse 
of time, but there is a doubt and that doubt, so far as this case is 
concerned, should be resolved against the libellant. The respondent, 
relying upon the assurance stated, apparently failed to protect him- 
self under his policy and there can be no doubt that he would be 
prejudiced in endeavoring to recover any loss he might hâve to 
pay, should the libellant be allowed to succeed hère. I consider 
that there is sufficient in the circumstances of the case to sustain the 
estoppel. The gênerai principle is stated in Boardman v. L,ake Sh. 
& Mich. So. Ry. Co., 84 N. Y. 157, 182, as foUows : 

"The principle applicable to such case is laid down by Lord Denman, in 
Pickard v. Sears [G Ad. & El. 474], as follows : 'The rule of law is clear that 
wliere one, by his words or conduct, willfuUy causes auother to believe the 
existence of a certain state of things, and induces him to act on that belief, 
so as to alter his own previous position, the former is concluded from aver- 
ring against the latter a différent state of things as existing at the same 
time.' Nor is it essential to an équitable estoppel that the party should 
design to mislead, and it is sufHcient if his acts were calculated to mislead 
and hâve niisled another acting upon it in good faith and exercising reason- 
able care. [Manuf. Bank v. Hazard, 30 N. Y. 226.]" 

Libel sustained as to No. 19, for half damages, with an order of 
référence, and dismissed as to the respondent Limond. 
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UNITED STATES T. TROSPETl. 
(District Court, S. D. California. N. D. January 8, 1904.) 

No. 124. 

1. Mails — Postal Mattbr — Abstraction— Indictment—Ownbrship of Prop 

ERTY. 

An Indictment (or violating Rev. St. § 5469 [U. S. Comp. St. 1901, p. 
3692], prohibiting the abstracting of mail matter from the inails, was 
DOt objectionable for failure to charge ttie ownership of tlie property 
contained in the package abstracted, since tlie offense deflned in sncli 
section, though including larceny at eommon law, is not restricted to 
such offense. 

2. Same— Intent. 

Wliere an indictment for abstracting mail matter from the mails, in 
violation of Rev. St. § 54G9 [U. S. Comp. St. 1901, p. 3G92], charged tliat 
the défendant did "steal" and talîe from ont of a mail the package de- 
scribed, It sufflciently charged a felonious intent 

Thomas H. Trosper was indicted for abstracting a package contain- 
ing an article of value from the United States mails, and after con- 
viction moved in arrest of judgment on the ground that the indict- 
ment did not State an offense under Rev. St. § 5469 [U. S. Comp. St. 
1901, p. 3692]. 

The charging part of the indictment is substantially as follows : 
That Thomas H. Trosper, late of the Northern Division of the South- 
ern District of California, on the twelfth day of September, A. D. 
1903, in the city of Fresno, county of Fresno, within the Northern Di- 
vision of the Southern District of California, and within the jurisdic- 
tion of the court, feloniously did steal and take from out of a mail 
of the said United States a certain package containing an article of 
value, to wit, a package sent from the post office at San Francisco, 
California, on the eleventh day of September, A. D. 1903, by D. C. 
Heger, directed to the Kohier Laundry at Fresno, California, the said 
package then and there containing a certain shirt of the value of $2, 
lawful money of the United States. Contrary, etc. 

L. H. Valentine, U. S. Atty., and George L,. McKeeby, Asst. U. S. 
Atty. 

Smith & Ostrander, for défendant. 

WELLBORN, District Judge. The grounds of said motion are 
alleged defects in the indictment, as follows: First, failure to charge 
the ownership of the shirt therein described ; second, failure to charge 
any wrongful intent upon the part of the défendant. 

Defendant's contention is that the interférence with the mails de- 
nounced by the first clause of section 5469, Rev. St. [U. S. Comp. St. 
1901, p. 3692], under which clause the présent indictment was found, 
must be such an asportation as would, if made of private property, 
constitute technical larceny. The case mainly relied on by défendant, 
Jones v. United States (C. C.) 27 Fed. 447, supports his contention, 
but that case, although decided by an eminent jurist, stands alone, ancl 
is directly opposed by numerous authorities of equal respectability, 
•ail holding that the section was designed solely to prptect the mails. 
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and that, while it includes larceny as understood at common law, it 
is not restricted to that offense, but makes criminal any unauthorized 
abstraction from the mails of postal matter. U. S. v. Falkenhainer 
(C. C.) 21 Fed. 624; U. S. V. Jolly (D. C.) 37 Fed. 108; U. S. v. 
Baugh (C. C.) I Fed. 784; U. S. v. Dorsey (D. C.) 40 Fed. 752; and 
U. S. V. Atkinson (D. C.) 34 Fed. 316. 

The first ground of defendant's motion is disposed of in United 
States V. Falkenhainer, third paragraph of syllabus, as follows : 

"Where the offense charged is stealing a letter containing a treasury 
note, It is not necessary for the indictment to allège the ownership of the 
note." 

In the body of the décision, Justice Brewer, then Circuit Judge, 

says : 

"It is Insisted that the purpose of Congress in this section applies to 
one braneh of the crime of larceny; that therefore tlie indictment should 
allège the ownership and value of the property stolen, and that it was 
felonjously stolen, taken, and carrled away. I do not so understand the pur- 
port ot the section. It simply créâtes an offense against the postal service, 
and was inteuded to proteet the sanctity of the mails, and it is entirely Im- 
material whether the letters talcen contained anything of value whatever." 

With référence to the second ground of defendant's motion, it may 
be well to observe, again, that the word "steal" in said clause is not 
used, as already indicated, to designate technical larceny, but means 
simply "to take without right or leave," and the use of that word in 
the indictment sufficiently charges wrongful intent. In United States 
V. Atkinson, supra, the first paragraph of the syllabus, which was pre- 
pared by the court, is as follows : 

"In indictments against employas of the post office department for em- 
bezzling and secreting valuable letters, it is not necessary to allège that 
the same was done with a fraudulent intent. The offense is a mère mis- 
demeanor, and it is sufBcient to set it forth in the language of the statute." 



In the body of the opinion the court says : 



"So, In U. S. V. Britton, 107 U. S. 655, 2 Sup. Ot. 512 [27 L. Ed. 520], it was 
held that a count which cliarged the président of a national bank with 
having 'willfuUy misapplied the funds of the association' should aver that 
he did so for the benefit of himself or some other person, and with an in- 
tent to injure or defraud; but the court, in delivering the opinion, said thèse 
words 'hâve no settled technical meaning, like the word "embezzle," as used 
in the statutes, or the words "steal, take, and carry away," as used at 
common law. They do not therefore of themselves clearly and fully set forth 
every élément of the offense charged.' The word 'embezzlement,' of itself, 
iniplies a fraudulent and unlawful intent on the part of the person charged. 
No one can lawfully or honestly embezzle money or other property. Cer- 
tainly an officiai of the post office department cannot lawfully embezzle a 
letter intrusted to him in his officiai capacity. In U. S. v. Laws, 2 Lowell 
115 [Ped. Oas. No. 15,579], the words used in the indictment were simply 
'secrète' and 'embezzle,' and, although the case was vigorously contested, 
the point was not even made that any further description of the intent was 
necessary. So, in U. S. v. Sander, 6 McLean, 598- [Fed. Cas. No. 16,219], it 
was held that a count charging that the prisoner secreted and embezzled 
a certain letter was good. Indeed, the first count of this indictment seems 
to hâve been taken directly from Wbarton's Précédents, 1110, and is one 
which bas been in common use in this district ever since the court was 
organized." 
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I am of opinion that in the case at bar it was sufficîent to charge the 
offense in the words of the statute, and that the indictment is not operi 
to either of the objections urged against it. The motion in arrest of 
judgment will be denied. 



UNITED STATES v. PARNHAM. 

(District Court, E. D. Pennsylvania. January 20, 1904.) 

No. 20. 

1. OfFICERS— ImPERSONATION— WkOKGFULI.Y ObTATNING MONEY — EVTDEKCE. 

Défendant, while stopping at prosecutor's hôtel as a guest, falsely 
représentée! liimself to prosecutor as a secret service opcrative in tbe 
employ of the government, and exhlbited to prosecutor a métal badge 
inscribed, "Secret Service, U. S." Ten months thereafter défendant re- 
tunied and represented liimself as a traveliug salesman, spending sevei-al 
days at the hôtel. Prosecutor believed défendant to be a Freemason, 
and took spécial care of hîm during sickness on that account, after whicli 
défendant presented a check which be alleged bad been signed by liis 
employer in payment of his salary, and obtained $70 tbereon from pros- 
ecutor. The check was drawn on a bank which did not exist, was re- 
turned unpaid, and prosecutor declared that he casbed the check because 
he continucd to believe défendant was a secret service operative. Ucld, 
that such facts were insulHcient to sustain a conviction for pretending to 
be an employa of tbe United States, and as such knowingly and fe- 
loniously obtaining from anotber a sum of nioney, etc., prohibited by Act 
Cong. April 18. 1884 (23 Stat. 11, c. 26: 1 Supp. Rev. St. 425 [U. S. Comp. 
St. 1901, p. S679]). 

On Motion for New Trial. 

James B. HoUand and William M. Stewart, Jr., for the United 
States. 

Reynolds D. Brown and Malcolm Lloyd, Jr., for défendant. 

J. B. McPHERSON, District Judge. The défendant was convicted 
upon an indictment drawn under the act of April i8, 1884 (23 Stat. 
II, c. 26; I Supp. Rev. St. 425 [U. S. Comp. St. 1901, p. 3679]), 
charging him with the following offense: that he "did, with intent 
to defraud one Charles Weingartner, feloniously, unlawfuUy, and false- 
ly assume and prétend to be an officcr and employé acting under the 
authority of the United States, to wit, a secret service operative of the 
Treasury Department of the United States, and did then and there, in 
such assumed and pretended character of an officer and employé of the 
United States as aforesaid, knowingly, willfully, and feloniously obtain 
from the said Charles Weingartner a large sum of money, to wit, the 
sum of $70," etc. It has been decided in United States v. Curtain (D. 
C.) 43 Fed. 433, and in United States v. Taylor (D. C.) 108 Fed. 621, 
that the act of 1884 créâtes two distinct offenses; the fîrst one being, 
where, with intent to defraud the United States or any person, the ac- 
cused falsely assumes or prétends to be an ofhcer or employé, and also 
takes upon himself to act as such (that is, to do such an act as would 
fall within the province of the officer whose character he assumes) ; 
and the second offense being, where, in such pretended character, the 
accused either demands or succeeds in actually obtaining from the 
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United States or from any person any money, paper, document, or 
other valuable thing, with a like intent to defraud. As will be observ- 
ed, the défendant was charged with the second of thèse offenses only, 
and the question for considération now is whether the évidence was 
sufficient to justify the verdict. It appeared that, about lo months 
before the money was obtained from the prosecutor, Weingartner, 
who was a hôtel keeper in the city of Lancaster, the défendant was 
a guest at the hôtel for several days, and while there represented him- 
self as a secret service operative engaged upon the business of the 
government, and exhibited a métal badge upon which were the 
words, "Secret Service, U. S." This représentation was false; the 
défendant had never been a member of the secret service; but he 
made no effort to use the falsehood in order to obtain money from 
the prosecutor. Ten months afterwards he returned, representing 
himself now as a travehng salesman, and again spent several days at 
the hôtel. Toward the end of his stay he presented a check, which he 
said had been signed by his employers in payment of his salary, and ob- 
tained $70 thereon from the prosecutor. The check was drawn upon 
a bank that did not exist, as I recall the testimony; at ail events, the 
check was returned unpaid ; and therefore, unless the défendant was 
himself deceived, as he averred at the trial, the common-law ofifense 
of obtaining money under false prêteuses was undoubtedly commit- 
ted. But it seems to me impossible to hold that the offense described 
by the fédéral statute of 1884 has been made out by the testimony. It 
is true, the prosecutor declared that he cashed the check because he 
continued to believe the statement of the défendant, made nearly a 
year before, that he was a secret service operative, and for that reason 
he was infîuenced to give the défendant crédit for uprightness and 
ability to pay his bills ; but I think that such a connection between 
the false représentation and the obtaining of the money is too re- 
mote and uncertain to justify a conviction. I do not disagree with the 
opinion of Judge Adams in United States v. Taylor, supra, concerning 
the scope of the second offense created by the act of 1884. He uses 
this language : 

"The éléments of this offense, in my opinion, are more compreliensive, and 
do not limit the wrongful act to such as extractlng money or property from 
another under the guise of asserting a claim due to the United States, wliich 
it Is the duty of the offender, in his pretended officiai character, to assert, 
but includes the holding of one's self out as such oiïicer or employé for the 
purpose, among other things, of giving him such a crédit or standing as will 
enable him to successfuily demand or otherwise obtain money from another 
for his own private use and beneflt, with the intent to defraud." 

This may be true — the question is not before me — but, assuming it 
to be true, I think the testimony should be more satisfactory than in 
the présent case. The prosecutor may hâve had other motives to 
lead him to part with his money. He believed the défendant to be a 
PVeemason, and had taken spécial care of him during sickness on that 
account. They were evidently on friendly terms, not merely on the 
footing of guest and landlord ; and then, too, appeared the additional 
fact, to which the prosecutor may reasonably be supposed to hâve 
given some crédit, namely, the présentation of a check apparently 
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regular, and declared to hâve been drawn by the defendant's employ- 
ers. 

The verdict must be set aside, and, unless the government sees its 
way to other évidence than was presented at the trial, and unless the 
prosecutor desires to make information against the défendant in Lan- 
caster county for an ofïense against the criminal law of the state, the 
défendant should be discharged from confinement. 



THE ITALIAN. 

(District Court, S. D. New York. Jannary 8, 1904.) 

1. TowAGE — Injhrt of Tow— Failoub of Tug to Pkoperlt Guide Ruddeb- 

LESS TOW THIÎOUGH BrIDQE OPENING. 

The sinking of a rudderless barge in tow wbile passing through a 
bridge draw in Harlem river, by being pierced by a plank which was a 
part of the facing of the rack on one side of the opening, held, on the 
évidence, to bave been duc to the fault of the tug, lu failing to guide the 
tow properly, and not to the defcctive condition of the rack. 

In Admiralty. Suit for injury of tow. 

Black & Kneeland, for Hbellant. 
Alexander & Ash, for claimant. 

ADAMS, District Judge. This action was brought to recover the 
damages caused to the barge R. B. Osterhoudt, while in tow on two 
hawscrs, about 30 feet long, of the tug Italian on the I5th day of 
July, 1898. There were two other barges close astern of the Oster- 
houdt, singled out. The tow was proceeding through the Harlem 
River to the claimant's stake boat in the Hudson River. This barge 
came in contact with the end of the northerly rack, forming the ap- 
proach to the lift draw of the Spuyten Duyvil Bridge, maintained by 
the New York Central & Hudson River Railroad Company. A 
plankj which formed part of the facing of the rack, pierced the barge's 
bow, just above the bottom planking, causing her to fiU and sink. 

The libel charges négligent towage in permitting the barge to come 
in contact with the end of the rack. 

The answer allèges that there is a cross tide in the draw of the 
bridge, which sets vcssels passing through it to one side or the 
other, according to the direction in which the tide is fiowing; that 
to protect vessels in passing through the draw, the railroad company 
maintained spring piliug and racks, cxtending both ways from the 
draw, parallel with the course of the stream ; that when the tow, 
on this occasion, started through the draw, the Osterhoudt sagged 
up against the rack on the northerly side and struck a beam or 
stringer, about four feet under water, of which those in charge of 
the tug had no knowledge, and had no reason to suspect the exist- 
ence of. 

The testimony shows that the Osterhoudt was a straight sided 
radderless barge, about 80 feet long. She was Hght and drawing 
about 2 feet. Her depth was 7 feet, with a straight rake to her bow 
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and stern, of about 4 feet. The water space between the racks was 
about 40 feet. The tide was flood and setting into the Harlem from 
the Hudson River. Before entering the draw, the tug slowed down 
to a speed of about a knot per hour and the tow was set over to the 
northward. The planking on the rack ran horizontally with the wa- 
ter. The barge struck with considérable force, and her momentum 
was increased by the forward motion of the barges astern. After 
the accident, a pièce of the planking, about 15 feet long, was found 
imbedded in the bow of the barge. The remainder of the pièce was 
found sticking out, at a slight angle, from the face of the rack. The 
wound in the barge was on her bow about two feet from her star- 
board side and about a foot above her bottom. 

The question to be determined is, whether the accident was the re- 
suit of négligent towing or was due to a defective condition of the 
rack. 

It clearly appears that in the condition of the tide which prevailed 
at the time of the accident, the sagging of tows to the northerly side 
of the opening was almost invariable and practically impossible to 
prevent. Applying this condition of aflfairs to the présent case, the 
claimant urges that the barge was necessarily carried against the 
northern rack and that the accident must hâve been caused by the 
broken plank having been sprung off by contact with some vessel 
passing through the draw just before this accident happened, which 
left the plank standing out about two feet, under water, from the 
face of the rack. 

The contention of the libellant is, that the barge fîrst brought 
up against a clump of spiles, designed to protect the rack, which 
yieîded to the impact and permitted the lower part of the bow to 
corne violently in contact with a plank on the end of the rack, thus 
receiving the described wound. 

The contention of the libellant is supported by the testimony of 
two witnesses on the barge, whose dépositions were taken soon after 
the occurrence. That of the claimant dépends upon statements con- 
tained iia the dépositions of three witnesses, recently taken. The 
claimant's présent contention is not consistent with the answer, which 
puts forward quite a différent account of the accident. The présent 
theory is too conjectural to outweigh the positive testimony on the 
îibellant's part. The barge was not drawing enough water to be 
affected at the stage of the tide which existed when the accident hap- 
pened, by an obstruction 4 feet under the surface of the water, which 
was the claim under the pleadings. 

I conclude that the Iibellant's contention should be sustained. It 
seems to me that this accident can not properly be deemed to hâve 
been caused by an unknown obstruction but must be regarded as 
due to a failure on the tug's part to guide her tow properly, so that 
collision of the barge's bow with the spiles would be avoided. 

Decree for the libellant, with an order of référence. 
127 F.— 81 
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COOPER V. BAY STATE GAS CO. et al. 
(Circuit Court, S. D. New Yorli. January 5, 1904.) 

1. Corporations— Stock— Sale— Statdte op Frauds. 

Where défendants contracted to purchase ail the stock of a corporation 
for $160,000, and $25,000 of this sum was paid, it being understood that 
the seller should hold the stock as collatéral for the unpaid priée, the con- 
tract was not within the statute of frauds. 

3. Samb—Lettees— Mémorandum. 

Where an oral contract for the sale of corporate stock was conflrmed 
by letters subsequently written between the parties which disclosed ail 
the terms of the contract, such letters constituted a sufficient mémo- 
randum to satisfy the statute of frauds. 

3. Same— Construction— FoBFEiTTjRE. 

A letter conflrming an offer for the sale of stock required a payment 
of $25,000 in cash to be regarded as a forfeiture in case the transaction 
was not completed by payment of the balance within 90 days. The buyer 
replied that its attorney advised it that it was without power to pay any 
money as a forfeiture, but that it would exécute a collatéral note for the 
balance, the resuit of which would be the équivalent of the seller's sug- 
gestion of forfeiture; after which the provision for forfeiture was 
dropped, and on payment of the $25,000 the seller wrote the buyer ac- 
knowledging receipt of the amount as the first payment on the purchase, 
agaln reciting the terms of the sale. HcM that, though the note was 
never delivered nor the stock transferred, there was a completed sale 
thereof, and not a niere option to purchase. with a forfeiture of the 
$25,000 in case the contract should not be completed. 

At Lavv. 

Parsons, Closson & Mcllvaine, for plaintiff. 
Stern & Rushmore, for défendants. 

WHEELER, District Judge. The plaintiff is the surviving part- 
ner of the fîrm of Cooper & Hewitt. The défendant Pepper is the 
receiver of the défendant gas company. This action is for the bal- 
ance of the price of the capital stock of the Trenton Water Power 
Company at $160,000, after deducting $25,000 paid. One défense 
is that the stock was not to "become the property of the said Bay 
State Gas Company of Delaware until ail of said purchase price was 
paid, and that in the event of the failure of the said Bay State Gas 
Company of Delaware to pay ail of said purchase price within the 
time named the fîrst payment of $25,000 was to be retained by the 
said Abram S. Plewitt as his property, and accepted by him in full 
payment and liquidation for any damage which he might suffer by 
reason of the failure of the said Bay State Gas Company of Delaware 
to complète the said purchase price." 

The contract was made between Hewitt and J. Edward Addicks, 
président of the gas company. There seems to hâve been some pre- 
liminary introduction of the contract in spoken words. Then it was 
carried on by letters and written communications. On August 12, 
1899, Mr. Hewitt wrote to Mr. Addicks, président, thus : 

"When you parted with me, it was understood that I was to wrlte to you 
stating the décision in regard to the sale of the capital stock of the Trenton 

H 2. See Frauds, Statute of , vol. 23, Cent. Dig. § 109. 
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Water Power Company. Yesterday, however, Mr. Cunningham and Mr. 
Roche called to say that you requested them to state that on Tuesday next 
you would mail me a check for §23,000 on account of tlie purchase money, 
$160,000, agreed upon as the priée of the capital stock of the Company, 
amounting to 1,000 shares of $100 each. I do net know wliether they were 
authorized to make this statement; hence I liave addressed this letter to you 
for the purpose of saying that I am willing to close the transaction, as stated 
by them, upon the receipt of $25,000 in cash, to be regarded as a forfeit 
in case the transaction is not completed by the payment of the balance of 
the purchase money within ninety days." 

On August 14, 1899, the directors of the défendant company 
voted : 

"Président Addicks presented the subject of the purchase of the Trenton 
Water Power Company, with water rights of the Delaware river at Scudders 
Falls, above Trenton, New Jersey, witb the canal and ail appurtenances, to- 
gether with one thousand (1,000) shares of the stock of said company, for 
The sum of one hundred and sixty thousand dollars ($100,000), in accordance 
with the letter of Mr. Abram S. Hewltt, which was presented axid read to the 
board, twenty-flve thousand dollars to be paid on account. * ♦ * On mo- 
tion, the purchase of same is directed to be made." 

On August 14, 1899, Mr. Addicks wrote to Mr. Hewitt : 

"I therefore hâve the honor to state that the board of directors of the Bay 
State Gas Company voted to purchase the entire capital stock of the Trenton 
Water Power Company for the sum of $100,000, the company beiug free from 
any indebtedness; the terms being $25,000 cash on account, and the balance, 
$135,000, within ninety days thereafter. * » * i therefore enclose you a 
draft, at sight, on Lawson, Weidenfeld & Co., of New York, for $25,000, and 
the company will exécute a formai contract, or, if you désire, a collatéral 
note, for the balance of the purchase money, payable within ninety days. 
Our attorney advises us that the company bas no power to pay auy money 
as a forfeit. The exécution of a collatéral note, however, would give you a 
prompt remedy in case of default, and the resuit would be équivalent to your 
suggestion of a forfeiture." 

August 15, 1899, Mr. Hewitt wrote to Mr. Addicks: 

"I am in receipt of your favor of the 14th inst., enclosing a draft upon 
Messrs. Lawson, Weidenfeld & Co. for $25,000, being the first payment on 
account of your purchase from me of the entire capital stock of the Trenton 
Water Power Oo., which consists of 2,000 shares, of $50 each, par value, 
making $100,000 in ail, This stock I hâve sold to you for $80 per share, 
amounting to $160,000 for the entire capital stock. The remainder of the 
purchase money is to be paid to me, with interest, within ninety days from 
the date hereof. I suppose that the note of your company. payable with 
interest for that amount, and duly forwarded to me, will be a suiflcient com- 
pletion of the transaction; with the understanding, however, that I am to 
retain the whole of the capital stock in my possession as security for the 
payment of the note as or before maturity." 

No note was delivered nor was any stock transferred. The al- 
leged contract of sale arises from thèse letters. The $25,000 paid, 
if paid on the purchase price, would take the sale out of the statute 
of frauds, and the letters would be a sufhcient mémorandum in writ- 
ing within the statute of frauds. 

The question is now whether there was an agreement of sale of the 
stock by Cooper & Hewitt, and to take and pay for the same at the price 
mentioned by the gas company; the real question being whether 
there was a contract of purchase, and an agreement to pay the price, 
of which the balance of $135,000 would be due. That there was to 
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be a forfaiture of the $25,000 paid and no sale, if the balance was not 
paid, is negatived by the letter concerning the vote, saying, "Our 
attorney advises us that the company bas no power to pay any 
money as a forfait," and by the dropping of the forfaiture idea out of 
the transaction after that. That there was a sale of the stock, as 
understood by the ]>.a-ties, appears from the acceptance in the next 
letter of August I5th, acknowledging the receipt of the $25,000, and 
saying: "This stock I bave sold to you for $80 per share, amount- 
ing to $160,000 for the entire capital stock. The remainder of the 
purchase money is to be paid to me, with interest, within ninety days 
from the date hereof." There then became a debt from the company 
to Cooper & Hewitt of $135,000. The further statement m that let- 
ter, that "I am to retain the whole of the capital stock in my posses- 
sion as security for the payment of the note as or before maturity," 
acquiesced in, shows that the capital stock was to remain in the hands of 
Cooper & Hewitt as security merely. This constituted a sale of the 
stock, and an agreement to pay the balance of the price, and for the 
holding of the stock as security. This relation was not at any time 
afterwards changed. The failure to deliver a note would not extin- 
guish the debt, which has at ail times remained. Neither would the 
want of delivery of the stock constitute failure of considération for the 
rétention of it as security would be mère holding of it for the gas 
company till payment should be made. The allusions to t'^e trans- 
actions afterward show that this was the understanding. The de- 
fendant hung back about making payment, but did not repudiate the 
transaction. Mr. Addicks' letter of February 4, 1901, giving some 
reasons why they had not proceeded, says : "For this reason I am 
compelled to ask you to make a settlement of interest at 4.% in the 
water power matter. * * * j know that technically you can 
charge 6%." This interest at 6 per cent., as it existed, and at 4 per 
cent., as proposed, shows that there was a debt to which it was ap- 
plicable. When the matter of the debt is established, the pîaintifï's 
case in this action is made out. The record title to the stock is im- 
material as to this question. If the debt itself remains, the stock 
wherever it is held is for the security for the payment of the debt. 
This relation appears ail the way through from the time it was es- 
tablished until now, and upon plain principles the plaintiff is entitled 
to a judgment for the balance due, with interest from the time when 
the contract was complète, which was when Hewitt accepted the 
omission of the forfeiture of the $25,000 in the transaction. The 
sum of $135,000 was then due. 

Judgment for plaintifï for $135,000, with interest from August 15, 
1899. 
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DOEMIDÏ V. SHARON BOILER WORKS. 

(Circuit Court, W. D. Pennsylvania. January 18, 1904.) 

No. 11. 

1. Mastbr and Servant— Injurt to Servant— State Statdtes— Construction 
BY State Court- Efpeot, 

Where a statute of a state in which a servant was injured (for which 
injury action was brought in the fédéral court of another state) provided 
ttiat, if such injury was caused by the négligence of any person in the 
service or employment of the master to whose orders or directions the 
servant at the time of the injury was bound to couform, if such injury 
resulted from his having so conformed, the master was liable, and the 
Wghest court in such state had held tbat, where a servant suffered 
Injury through the négligence of a co-employé, such statute vested a 
right of action in the servant against the master without regard to tho 
contract of hiring, which was material only as creating the relation of 
master and servant, such construction was binding on the fédéral court 
on the trial of the action for such injury. 

Motion for a New Trial. 

W. S. & D. F. Anderson and L. K. & S. G. Porter, for plaintifï. 
Stone & Stone, for défendant. 

BUFFINGTÇN, District Judge. In this case Martin Dormidy, 
che plaintifï, a citizen of Ohio, brought suit against the Sharon Boiler 
Company, the défendant, a corporation of Pennsylvania, to recover 
for injuries alleged to hâve been sufïered by him, while an employé of 
said Company, through the négligence of a co-employé to whose or- 
ders or directions he was bound to conform. The injury in question 
was received in the state of Alabama, where the plaintifï was sent by 
the défendant to aid in setting up boilers. On the trial, it appear- 
ing that any alleged négligence was that of a fellow servant, the 
court gave peremptory instructions for the défendant. A new triai 
was moved for, upon the argument of which authorities were cited 
which satisfy us the court failed to give due efïect to the Alabama 
statute hère involved. It is, of course, well settled that a fédéral court, 
sitting in one state, will enforce a right of action conferred by a stat- 
ute of another state. Dennick v. Railroad Co., 103 U. S. 11, 26 h- 
Ed. 439 ; Van Doren v. Pennsylvania R. R., 93 Fed. 260, 35 C. C. A. 
282; Illinois Central R. R. v. Ihlenberg, 75 Fed. 873, 21 C. C. A. 
546, 34 L. R. A. 393. The Alabama statute before us provides : 

"When a personal Injury is received by a servant or employé in the service 
or business of the master or employer, the master or employer Is liable to 
answer in damages to such servant or employé, as if he were a stranger, and 
not engaged in such service or employment, in the cases following: * * • 

(2) "When the injury is caused by reason of the négligence of any person in 
the service or employment of the master or employer, who has any super- 
întendence intrusted to him, whilst in the exercise of such superintendence. 

(3) When such Injury Is caused by reason of the négligence of any person in 
the service or employment of the master or employer, to whose orders or 

1 1. State laws as ruies of décision in fédéral courts, see notes to Griff.n v. 
Overman Wheel Co., 9 C. C. A. 548; Wilson v. Ferrin. Il C. C. A. 71; Hill v. 
HJte, 29 C. C. A. 553. 
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directions the servant or employé, at the time of the injury, wfis 1)01111(1 to 
conform, if such injuries resulted from liis having so conformed." 

The court of highest resort of that state lias lield that where a serv- 
ant sufïers injury through the négligence of a co-employé this statute 
créâtes and vests in the servant a right of action against the master ; 
that such right is not one based on the contract of hiring but is one 
created by tlie statute when the relation of master and servant ex- 
ists; that the contract of hiring is material only as creating the re- 
lation of master and servant. In Hissong v. Richmond & Danville 
R. R., 91 Ala. 517, 8 South. "/"jÇi, the Suprême Court of Alabama held, 
"The statute makes an employer answerable in damages, when an 
employé is injured in any of the classes of négligence specified there- 
in." The construction of section 2590, Code 1886, was directly in- 
volved in Alabama R. R. v. Carroll, 97 Ala. 134, 11 South. 803, 18 L. 
R. A. 433, 38 Am. St. Rep. 163, and it was there said: 

"Tlie duties and liabilities incident to the relation between tbe plaiutitC 
and the défendant wliicli are involved in this case are not imposed by, and 
do not rest in or spring from, the contract between the parties. The only 
otBce of the contract under section 25fiO of the Code is the establishment of a 
relation between them — that of master and servant; and It is upou that 
relation, that incident or conséquence of the contract, that our statute opér- 
âtes. The law is not concerned witli tbe contrnctual stipulations, except in 
so far as to détermine from them that the relation upon which it is to operate 
exists. Finding this relation, the statute imposes certain duties and liabili- 
ties on the parties to it wholly regardless of the stipulations of the contract 
as to the rights of the parties under it, and, it may bo, in the teeth of such 
stipulations. It is the purpose of the statute, and must be the limit of its 
opération, to govern persons standing in the relation of master and servant 
to each other in respect of their conduct in certain particulars within the 
State of Alabama." 

The construction of its own statute by the court of highest resort 
of Alabama will be adopted in this case by this court. Northern Pa- 
cific R. R. Co. V. Hogan, 63 Fed. 105, 11 C. C. A. 51, and, so doing, 
vve must hold that, if the facts in this case are such as come within the 
purview of the Alabama statute, it vests a right of action enforceable 
in the présent case. It foUows, therefore, the court erred in failing 
to give due weight to the statute. 

The motion for a new trial is therefore granted. 



SCHOFIELD V. TWINING. (No. 1.) 

(Circuit Court, BX D. Pennsylvania. January 28, 1904.) 

No. 44. 

1. National Banks — Insolvency — Stockiiolders — Double Liabilitt — 
Tbansfeb of Shares. 

Défendant, prior to the failure of a national bank in which his son was 
a director, owned certain shares of the bank's stock, which he sold to 
his son, receiving in payment a demand note, secured by certain collat- 
éral. At the time of the sale the son promised that he would see that the 



IT 1. Who are liable as shareholders in national banks, see notes to Beal v. 
Essex Sav. Bank, 15 O. C. A. 130; Earle v. Carson, 46 0. C. A. 503. 
See Banks and Banking, vol. 6, Cent. Dig. § 910. 
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shares were properly transferred, but he failed to do so. Défendant made 
no attempt to see that the stock was transferred, and it stood in his 
name on the books of the bank at the time of its failure. Held, that the 
son was prima facie the father's agent to transfer the shares, and that 
in the absence of proof that the transfer was in good faith, and of a 
prompt attempt to baye the stock transferred on the books of the bank, 
the father was liable to assessment thereon. 

At Law. On motion for new trial. 

Asa W. Waters, for plaintiff. 

Wm. Y. C. Andersen and Wm. Jay Turner, for défendant. 

J. B. McPHERSON, District Judge. The First National Bank of 
Asbury Park went into the hands of a receiver in February, 1903, and 
an assessment of $53 per share has since been levied upon the share- 
holders. This suit is brought to recover the assessment from the de- 
fendant, who was a registered shareholder at the time of the bank's 
failure, and the question to be decided is whether he has offered suffi- 
cient évidence to be submitted to a jury in support of his contention 
that he ought to be relieved from liability in spite of the fact that the 
shares, in respect of which the assessment has been levied, still stand 
in his name upon the books of the bank. There is no dispute about 
the facts. If they justify the inference that he had complied with the 
légal rules that govern the duty of one who sells such stock, the case 
should hâve been submitted to the jury. 

On or about November 4, 1902, the défendant, who owned 40 shares 
of stock, sold them to his son A. C. Twining, and received in payment 
a demand note, secured by certain collatéral. At the time the sale 
was made, A. C. Twining, who was then a director of the bank, prom- 
ised his father that he would see that the shares were properly trans- 
ferred. He never fulfilled this promise, however, and the défendant 
himself made no attempt to hâve the transfer made. So far as ap- 
pears, he never spoke to the cashier or président, or any other offi- 
cer of the bank, upon the subject, and never inquired whether the 
stock had actually been transferred. Under thèse circumstances, it 
seems to me that the authorities clearly décide that the defendant's 
liability continued. It is needless to discuss the varions cases in which 
the stockholder's double liability has been considered. The latest dé- 
cisions are Earle v. Carson, 188 U. S. 42, 23 Sup. Ct. 254, 47 L. Ed 
373, and Rankin v. Fidelity Trust Co., 189 U. S. 242, 23 Sup. Ct. 553, 
47 h. Ed. 792, where other cases upon the subject are referred to. It 
seems to me to be apparent from the facts above stated that the de- 
fendant intrusted the transfer of thèse shares to his son as his agent, 
and is therefore responsible for his agent's default, or, if he did not 
make the son his agent, he confîded in the promise that the shares 
would be transferred, and took the chance that it would be carried eut. 
I do not think the fact important that the son was a director of the 
bank at the time. It is probably true that he was an influential per- 
sonage in the councils of the board, but he was not the transfer agent 
of the stock, and could not himself hâve made the requisite entries 
upon the books of the bank. Merely as director, he had no authority 
to direct the cashier to make the transfer. His right to give such an 
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order, or make a request of a similar character, was based upon the 
î'act that he had bought the shares, and was entitled, as the purchaser, 
to hâve them transferred, or upon the fact that he was the seller's 
agent for the spécifie purpose of having the transfer made upon the 
books. In the most favorable aspect for the défendant, he was his 
father's agent; and his failure to request the proper officer to trans- 
fer the shares was merely the failure of an agent to perform a duty 
that he had promised his principal to perform, and for such dcfault 
the principal must bear the conséquences. 

Moreover, there is not a particle of évidence in the case to show that 
the bank was solvent at the time the transfer took place, or (what 
is much more important) to show that the défendant honestly believed 
it to be solvent. For ail that appears, the défendant may bave known 
that the bank was then in failing circumstances, and may hâve trans- 
ferred the stock for the purpose of evading the double liability. In 
ail the cases that hâve been decided upon this subject, so far as I 
know, a registered stockholder has been required to offer évidence to 
show his good faith at the time the sale was made. Registry makes 
him prima facie liable, and the burden of proof is upon him to show 
a sale in good faith, and a proper attempt to hâve the transfer made 
upon the books of the bank. 

As I think, the plaintif! was entitled to the verdict which the court 
directed the jury to render, and the motion for a new trial is according- 
ly refused. 

SCHOFIELD V. TWINING. (No. 2.) 

(Circuit Court, E. D. Pennsylvania. January 29, 1904.) 

No. 83. 

1. BiLi-s AND Notes— Limitations— Payments—Authoeitt. 

Défendant made a note payable to bis wife, wblch she indorsed, and 
defendant's son, who was a dlrector in the bank of which plalntiiï was 
receiver, procured it to discount the note, the money beiug paid to 
défendant. Thereafter payments of interest within the period of limi- 
tations were made by the son directing the cashier of the bank to apply 
the dividends due to defendant's wife on certain shares of the bauk's 
stock standing in her name ; but there was no évidence tendiug to con- 
nect défendant with such payments, except the déclaration of the bank's 
cashier, as a witness, that the son was acting as his father's agent 
throughout the transaction. Held, that the évidence was insufficient to 
show that the payments of interest were made with defendant's authority 
and consent, and were therefore insufficient to stop the running of limi- 
tations as against him. 

At Law. Motion by défendant for judgment upon reserved point 
notwithstanding the verdict. 

Charles Biddle, for plaintifï. 

Wm. Y. C. Anderson and Wm. Jay Turner, for défendant. 

]. B. McPHERSON, District Judge. The plaintifï sued, as re- 
ceiver of the First National Bank of Asbury Park, to recover upon a 
promissory note given by the défendant to the bank more than six 
years before the action was brought. The statute of limitations was 
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set up as a défense, to which the plaintiff offered évidence in repiy 
that payments of interest were made upon the note at several times 
within the statutory period; the last payment having been made in 
January, 1900. If thèse payments were made by the défendant, there- 
fore, or on his behalf, with his knowledge and consent, they are a 
sufScient reply to the plea of the statute, and the plaintiff is entitled 
to recover. At the trial the question was submitted to the jury 
whether thèse payments were made by the defendant's agent, for it 
was conceded that the défendant himself had not made them; but 
the point was reserved whether there was any évidence to go to the 
jury in support of the plaintiff 's case, and it is this question that is now 
to be determined. 

The note, which was signed by the défendant, was made payable to 
his wife, and was indorsed by her. It was brought to the bank by 
A. C. Twining, the defendant's son, who received the money, and sent 
it by check to the défendant. So far as the évidence discloses, that 
was the end of the defendant's connection with the transaction, for the 
payments of interest that were afterwards made upon the note were 
not made by his check, or by money taken from his pocket, but were 
the semiannual dividends declared by the bank upon shares of stock 
in the name of the defendant's wife, who was the indorser of the note, 
and were indorsed upon the instrument by the order, not of the de- 
fendant, but of A. C. Twining, who was an influential director of the 
bank, and directed the cashier to make this application of the divi- 
dends. There is nothing to connect the défendant with thèse pay- 
ments, except the déclaration of the cashier, on the witness stand, that 
A. C. Twining was acting as his father's agent throughout the trans- 
action ; but this déclaration may be safely dismissed, I think, as a 
mère expression of opinion, for the witness did not testify to a single 
fact which would justify so sweeping a statement. It seems ciear to 
me that, while the agency of A. C. Twining to procure the discount of 
the note plainly appears, it is going much too far to infer from that 
fact that he continued to be his father's agent for the purpose of mak- 
ing payments of interest upon the note, and especially when the effect 
of such payments would be to take away from the défendant the 
protection of the statute of limitations. Watts v. Devor, i Grant, 
Cas. 267, is a very similar case, where the ruling of the trial court 
that an agent who had originally contracted a debt had power to make 
a binding promise to pay it, so as to bar the statute, was held to be 
erroneous. The Suprême Court say: 

"On a debt contracted by an agent, the statute of limitations begins to run 
in favor of the principal from tbe time when it is payable by the terms of 
the contract, and a subséquent acknowledgment and promise to pay it made 
by the same agent, or any other, cannot be received in évidence to prevent 
it from beiiig barred; the promise not being made In pursiiance of spécial 
authority, nor forming a necessary part of the agent's proper business, nor 
founded on any new considération." 

It is argued that, since the shares of stock were in the name of the 
defendant's wife, the presumption is that they were bought with his 
money and belonged to him ; but, even if this presumption is to be 
applied, it still does not meet the point of the case, which is whether 
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the dividends from this stock, assuming them to belong to the défend- 
ant, were applied upon the note by his direction or consent. As it 
seems to me, the case is barren of évidence to connect the défendant 
with the application of thèse dividends, and the court would hâve been 
justified in directing a verdict in his favor. Prima facie, if A. C. 
Twining was anybody's agent, he was the agent of his mother, whose 
money — for, at ail events, she liad the légal title to the dividends — he 
was applying to the payment of interest for which she was morally, 
if not legally, liable. He may, indeed, hâve been acting without au- 
thority from either; but, however that may be, he could not bind his 
father by acts done without the latter's knowledge or authority. 
Whiting V. Lake, 91 Pa. 349; Téléphone Co. v. Thompson, 112 Pa. 
132, 3 Atl. 439. And, even if he was the agent of his mother, pay- 
ments by her could not aiïect the running of the statute in favor of 
the défendant. Bush v. Stowell, 71 Pa. 208, 10 Ani. Rep. 694; Clark 
v. Brown, 86 Pa. 502; Lazarus v. Fuller, 89 Pa. 331. 

It is perhaps not without weight, also, that A. C. Twining was 
available as a witness, but was not examined on behalf of the plain- 
tiff, either by déposition or orally on the trial. The defendant's âge 
was a sufficient explanation of his absence. 

It is therefore directed that judgment be entered for the défendant 
upon the reserved point, notwithstanding the verdict. 



UNITED STATES, to Use of FLAHERTY, v. AMERICAN SURETT CO. et al. 
(Circuit Court, S. D. New York. Deeember 5, 1903.) 

1. United States— Bonu of Conteactoe foe Public Wobk— Action fok the 

Use of Subcontkactoe. 

Act Aug. 13, 1894, c. 280, 28 Stat. 278 [U. S. Comp. St. 1901, p. 2523], au- 
thorlzes the bringlng of an action on the bond of a contractor for public 
work in the naine of the United States, for the use and beneflt of another 
person, only where such person bas supplied the contractor with "labor and 
materials in the prosecution of the work provided for in such contract," for 
which payment has not been ruade. 

2. SAME— SUFFICIENCY OF COMPLAINT. 

A coniplaliit in an action under said act is demurrable where it does 
not set out the bond sued on, or allège that it was couditioned, as thereiu 
required, that the contractor should promptly make payments to ail per- 
sons supplying labor and materials in the prosecution of the work. 

At Law. On motion of défendant for leave to withdraw answer and 
substitute a demurrer. 

Henry C. Wilcox, for the motion. 
Maxwell C. Katz, opposed. 

LACOMBE, Circuit Judge. So much of the complaint as sets forth 
the so-called second cause of action is manifestly demurrable. The 
statute provides for a suit in the name of the United States only in 
cases where the person or persons for whose use and beneiît the suit 
is brought has supplied the contractor "labor and materials in the prose- 
cution of the work provided for in such contract." The complaint con- 
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tains no averment that any labor or materials were so supplied, and, 
on the contrary, expressly states that no such labor or materials were in 
fact supplied by Flaherty. Tliis objection, however, can be taken by 
motion, upon the pleadings and opening, to dismiss as to the second 
cause of action. Such motion has precisely the effect of a demurrer, 
and it will not be necessary to withdraw the answer and substitute de- 
murrer in order to avail of the objection. 

The first cause of action is also demurrable. It states that the Pneu- 
matic Torpédo Company entered into an agreement with the United 
States "for the érection of certain guns at P'isher's Island, New York, 
and Port Royal, South Carolina" ; that the American Surety Company 
executed a bond wherein it became surety for the torpédo company upon 
said contract, and "conditioned that the said torpédo company would 
fully observe and perform ail the covenants, conditions and agreements 
in said contract to be observed and performed." But it fails to aver 
what said covenants, conditions, and agreements were, or even that 
one of them was that the contractor should promptly make payments to 
ail persons supplying it labor and materials in the prosecution of the 
work ; nor does it produce the contract and pénal bond, and make them 
part of the complaint. This objection can also be raised by motion on 
the pleadings, but it would certainly seem désirable that an objection 
which might be avoided by the insertion in the complaint of the docu- 
ments relied on should be disposed of in advance of the trial, especially 
as the court, upon the trial, might allow plaintiff to amend by incorpo- 
rating them in the complaint. Unless, therefore, plaintiff forthwith 
amend the first cause of action by referring to the bond and contract, 
and annexing copies thereof, or by averring what they contain, the mo- 
tion for leave to withdraw the answer and substitute a demurrer is 
granted, and the demurrer will be heard at any subséquent Friday 
calendar upon lo days' notice. Should plaintiff so amend, and défend- 
ant demur, such demurrer may, on like notice, be heard on any Friday's 
calendar. 



DAILY V. DE YOUNG. 
(Circuit Court, S. D. New York. December 12, 1903.) 

1. LiBEii — Pleading — Demurrer. 

A demurrer to the complaint in a civil action for libel, ralsing the 
question whether the publication complained of is libelous per se, is not 
frivolous. 

2. SaME— ACTIONABLE StATEMENTS. 

Statements in an article, publlshed by défendant, Intimating that piain- 
tiff's methods in conducting the afCairs of a mining company were reck- 
lessly extravagant, tend to injure him in his trade, occupation, or business, 
and are actionable per se. 

Action for Libel. On motion for judgment on demurrer as frivo- 
lous. 

Edward K. Jones, for the demurrer. 
Franklin Bartlett, opposed. 

H 2. See Libel and Slander, vol. 32, Cent. Dig. § 80. 
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lyACOMBE, Circuit Judge. The demurrer is not frivolous; the 
question whether the publication complained of is libelous per se is 
certainly arguable. Defendant's counsel, however, upon the argu- 
ment, expressed his willingness to hâve the court treat the case as i£ 
it were submitted upon demurrer. The court, therefore, has analyzed 
the statements contained in the article complained of, and considered 
them in the light of the authorities cited by both sides. Without now 
undertaking to décide whether or not they are cakulated to hold com- 
plainant up to contempt and ridicule, they do insinuate that his meth- 
ods of conducting the affairs of the mine referred to were recklessly 
extravagant, and therefore "tend to injure him in his trade, occupa- 
tion, or business." Moore v. Francis, 121 N. Y. 199, 23 N. E. 1127, 
8 L. R. A. 214, 18 Am. St. Rep. 810. 

The demurrer is overruled, with leave to answer in 20 days. 



HERKESHOFF v. KNIETSOH. 

(Circuit Court, S. D. New York. January 4, 1904.) 

No. 22,758. 

1. WlTNESS— PrIVILEGB. 

Application for an order requlrlng a witness to answer certain ques- 
tions on cross-examination in interférence proceedings in the Patent Office 
denied on the claim of the witness that they required him to disclose a 
secret process. 

Application to require witness to answer certain cross-questions 
propounded to him during an examination under interférence in the 
Patent Office. Rev. St. § 4908 [U. S. Comp. St. 1901, p. 3390]. 

Livingston Gifford, for the motion, 
Arthur v. Briesen, opposed. 

LACOMBE, Circuit Judge. The motion is denied, for the rcason 
that the applicant is abundantly protected by a cross-examination, 
which will not be open to the objection that it tends to disclose some 
secret invention or discovery. He is undoubtedly entitled to inquire 
whether the materials alleged to hâve been used in the process em- 
ployed prior to the date of application were in fact such materials, 
and of what strength they were. When the witness answers those 
questions in the affirmative, applicant may ask how he knows such 
to be the fact. If witness answers that he knows their identity be- 
cause he bought them from some reputable manufacturer, he may 
be required to give the name. If he says he analyzed or tested them, 
he may be required to give the détails of such analysis. If he says 
he knew their identity without analyzing them, but because they were 
the results of processes which invariably produce liquids or gases of 
the particular composition and strength, and déclines to state such 
processes because they are his "secret," he may not be compelled to 
answer, but surely in that event the proof of identity would be too 
feeble to give the applicant any concern. 
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EIEGELMAN v. UNITED STATES. 

(Circuit Court, S. D. New York. December 23, 1903.) 

No. 3,327. 

1. CnsTOMS Ddties— Classification— PoiiisHED Ctlinder Gi.ass, Bbvbled. 

The provision in paragraph 107, Sciiedule B, § 1, c. 11, TarifE Act July 
24, 1897 (30 Stat 158 [U. S. Comp. St. 1901, p. 1635]), for an additional 
duty of 5 per cent, ad valorem on "cylinder * * * giass, * * * 
wlien ♦ * » beveled * * • or ottierwise omamented or decorat- 
ed," Is applicable to the "cylinder glass, * * * polished," tliat is 
enumerated in paragraph 102 of said act (30 Stat. 157 [U. S. Comp. St. 
1901, p. 1634]). 

Application of A. Riegelman, importer, to review the décision of the 
Board of General Appraisers, which affirmed the assessment of duty 
by the collector of customs at the port of New York. The décision 
under review was a short unpublished one. The reasoning and con- 
clusions of the board are more fully stated in a published décision on 
similar merchandise (In re Van Horne, G. A. 5,144, T. D. 23,746), 
which is as follows : 

SOMERVILLE, General Appraiser. The merchandise cousists of polished 
cylinder glass, beveled. It was classified as dufiable at the spécifie rates 
prescribed in paragraph 102, Schedule B, § 1, c. 11, Tarife Act .Tuly 24, 1897, 
30 Stat. 157 [U. S. Comp. St. 1901, p. 1G34], for "cylinder glass, * • * 
polished," and In addition at the rate of 5 per cent, ad valorem, which is 
provided in paragraph 107 on "cylinder * » * glass, * * * when 
* • * beveled * ♦ * or otherwise ornamented or decorated." The 
protestants contend that the merchandise is not subject to said additional 
duty, but only to the rates provided in said paragraph 102. 

It does not appear what the précise theory of this contention is, uiiless it is 
that the cylinder glass referred to in paragraph 107 is the "unpolished, cylin- 
der ♦ • * glass," included in paragraph 101, Schedule B, § 1, c. 11 (30 
Stat. 158 [U. S. Comp. St. 1901, p. 1634]). In our opinion, the provision for 
"cylinder glass" in paragraph 107 includes both the unpolished and the pol- 
ished cylinder glass specifled in said paragraphs 101 and 102. The same 
conclusion was reached by the board with référence to similar merchandise 
imported under the tariiï act of 1894, the corresponding provisions of which 
(paragraphs 91, 92, 97, Schedule B, § 1, c. 349; 28 Stat. 513, 514) are iden- 
tical in language with those of the tariiï act of 1897, which we bave cited 
above (In re Bomeisler, 6. A. 3,115). Said décision was afflrmed in eft'ect 
by the Circuit Court for the Southern District of New York, November 1, 
1901, in Bâche v. United States (suit 2,680, no opinion). Following tlie cases 
cited, we overrule the protests and affirm the décision of the collector. 

In the Circuit Court much évidence was taken, both by the im- 
porter and by the government, on the allégations in the importer's pé- 
tition for review that the glass in question was not beveled, and that 
it was not cylinder glass, within the meaning of said paragraph 102. 

Howard T. Walden, for the importer. 
Charles Duane Baker, Asst. U. S. Atty, 

HAZEL,, District Judge. The term "cylinder glass," as used in the 
tariiï act of 1897 (30 Stat. 151 [U. S. Comp. St. 1901, p. 1625]), is 
descriptive of glass manufactured by fîrst blowing the glass into 
large cylinders, flattening the same on hot iron plates, then cutting 
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in squares and sîzes named in the statute, and finishing by polishing 
or beveling. In my opinion, the cylinder glass described in the pro- 
test is cylinder glass polished or beveled, and hence the importation 
was correctly assessed an additional diity of 5 par cent, ad valorem, 
under paragraph 107, Schedule B, § i, c. 11, 30 Stat. 158 [U. S- 
Comp. St. 1901, p. 1635]. 
Décision of the Board of General Appraisers is afBrmed. 



G. W. SHELDON & CO. v. UNIÏED STATES. 

(Circuit Court, S. D. New York. November C, 1903.) 

No. 2,024. 

1. COSTOMS DUTIBS— CIjASSIFTCATION— BONE SiZE— Gl,UB— SlMIT.ITnDE. 

So-called bone size, used for fllllng and softening corduroys, is held to 
be dutiable as an unenumerated manufactured article, under Tariff Act 
July 24, 1897, c. 11, § G, 30 Stat. 205 [U. S. Comp. St. 1901, p. 1693], and 
not as "glue," under paragraph 23 of said act (cliapter 11, § 1, Schedule 
A, 30 Stat. 152 [U. S. Comp. St. 1001, p. 1028], as resembling glue in 
materia), quality, texture, or use, witbin the meaning of tbe so-called 
similitude clause in section 7 of said act (30 Stat. 205 [U. S. Oomp. St. 
1901, p. 1603]). 

Appeal from a Décision of the Board of United States General 
Appraisers. 

Application by G. W. Sheldon & Co., importers, to review the décision of 
the Board of General Appraisers, which athrmed the assessment of duty by 
tbe collecter of customs at the port of New Yorlj. The marchandise consista 
of so-called bone size. Tbe Board of General Appraisers found it to be sim- 
ilar in material and texture to glue, and held that it was dutiable as glue by 
similitude, as classified by the collector ; this conclusion being in harmony 
with an earlier published décision of the board. In re O'Kourlte, G. A. 349, 
T. D. 10,796. Evidence taken in the Circuit Court by the importers showed, 
however, that the article does not contain glue, while commercial gJues 
contain from 60 to 95 per cent, of glue or gelatin. 

Howard T. Walden, for importers. 
Charles Duane Baker, Asst. U. S. Atty. 

HAZEL,, District Judge. The merchandise in question hère is 
what is known as "Vicker's Size," is used for fîlling and softening 
corduroys, and was assessed for duty by the collector of customs at 
2y2 cents a pound as glue, under paragraph 23 of the act of July 24, 
1897, c. II, § X, Schedule A, 30 Stat. 152 [U. S. Comp. St. 1901, p. 
1628]. The importers made varions claims, but rely on the provision 
for a nonenumerated manufactured article at 20 per cent, ad valorem, 
under section 6 of the same act (30 Stat. 205 [U. S. Comp. St. 1901, 
p. 1693]). The Board of General Appraisers held that the article 
was dutiable by assimilation to glue under paragraph 23 and under 
section 7 of the act of July 24, 1897 (30 Stat. 205 [U. S. Comp. St. 
1901, p. 1693]), on the ground that it was similar in material and tex- 
ture to glue. The testimony taken after the décision by the board 
in this court shows that this article bas none of the qualities of glue. 
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and does not contain glue, and is not similar to glue in material and 
texture. As it bears no substantial similarity to glue in material 
and texture, and bas différent uses, it is dutiable as claimed at 20 
per cent, ad valorem, under section 6, as a nonenumerated manu- 
factured article. 
The décision of the Board of General Appraisers is reversed. 



THE ABBAZIA. 

(District Court, S. D. New York. January 7, 1904.) 

1 . Shipping— Cargo Bukned as Fuel— Liability of Ship because op Unsea- 
WORTHY Condition. 

Evidence held to establish that the failure of a steamsbip to malce lier 
normal speed in a voyage across the Atlantic, and her increased con- 
sumption of eoal, by reason of which her supply vpas exhausted and she 
burned a part of the cargo, was due to her weak and détective boilers, 
which were 18 years old and leaked, and the foui condition of her bottom, 
which had not been cleaned for an unusual length of time, which rendered 
her llable for the cargo consumed, notwithstanding the fa et that she ob- 
tained surveyors' certificates of seavvorthiness at the beginning of the 
voyage 

In Admiralty. 

Black & Kneeland, for libellants. 
Ullo & Ruebsamen, for claimant. 

ADAMS, District Judge. Thèse actions were brought by the re- 
spective libellants, the Ford Morocco Company and Emanuel S. Kuh, 
to recover the value of about 60 baies of goat skins and 60 packages of 
tallow, parts of larger lots delivered by them to the steamship Abbazia, 
in Trieste in January, 1902, for transportation to New York. 

The steamship was running in a regular line from Mediterranean 
ports to New York, thence to Tampa, Florida, New Orléans, Balti- 
more and back to Trieste. On this occasion, she left Trieste on the 
I7th of January and called at Girgenta, Messina and Algiers. She 
left the latter place on the 4th of February at 4 A. M. with 600 tons 
of coal in her îaunkers. Her regular speed, in favorable weather, was 
from 200 to 205 knots per day on a consumption of about 22j^ tons. 
The distance from Algiers to New York is 3,800 miles and upon an 
ordinary rate of progress, the voyage would occupy from 19 to 20 
days, under favorable conditions. The steamship made her full speed 
on one day only, the first day out from Algiers, up to the"27th of Feb- 
ruary, when she was obliged to bear away for Bermuda to renew 
her coal supply, it being then exhausted, excepting 96 tons. In pro- 
ceeding to Bermuda she used up the remuant of her supply, excepting 
about 4 tons, and burned her fittings and the cargo in question. Hav- 
ing obtained a new supply of 169 tons of coal in Bermuda, she con- 
tinued her voyage on the gth of March, and reached New York on 
the I5th of March, with 47 tons in her bunkers. 

The libellants contend that the prolongation of the voyage was due 
to unseaworthiness of the vessel when she started, in that her boilers 
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were leaking, on account of the defective and corroded condition of 
parts of the combustion chambers, aggravated by the unclean condi- 
tion of the ship's bottom. 

The claimant contends that the delay was owing to the périls of the 
scas, due to strong head winds, lasting for over a month, so that the 
provision she had made for 26 or 27 days steaming, was exhausted 
in about 20 days, creating the necessity for the déviation and the new 
supply. That, therefore, the case is one of gênerai average. 

The testimony shows that the vessel was delayed by the leaky con- 
dition of her boilers before she reached Algiers, but the claimant in- 
sists that if a defect had existed before sailing from Trieste, it would 
hâve been discovered there, because an examination was made of the 
vessel by surveyors of the London Lloyds, the Austrian Veritas and 
Austro Hungarian Government, who issued their certificates to the 
vessel to the eflfect that she was sound, staunch and fit for the voyage. 

After passing Gibraltar, almost constant trouble was had with the 
boilers, principally the one on the starboard side. They leaked, caus- 
ing détention, and although there was some heavy weather, it does 
not satisfactorily appear that the weather was the cause of any ma- 
terial delay. The weather was not more severe than should hâve 
been expected at the season of the year and provided against. In any 
event, it did not affect the boilers. There were some defective and 
corroded plates in them, which were removed after reaching New 
York. The boilers were at least 18 years old and had become gener- 
ally thin and weak. They could not be inspected satisfactorily in 
Trieste. Some attempt was made to examine them there, by putting 
a light inside, but admittedly such method was defective. The resuit 
was that the vessel put to sea with weak boilers, which seriously re- 
tarded her progress, and caused a greater coal consumption. 

Another cause of delay was the unusually foui condition of the 
vessel's bottom, which was covered with grass and slime below her 
load line. This foulness had been accumulating for some ten months 
when the vessel sailed and helped to retard her progress. The usual 
time for cleaning the bottom was every nine months but on this occa- 
sion it was allowed to go longer. 

Under the circumstances of this case, the vessel should be liable for 
the burned cargo. Hurlbut v. Turnure (D. C.) 76 Fed. 587; Int. 
Nav. Co. v. Farr & Bailey Mfg. Co., 181 U. S. 218, 21 Sup. Ct. 591, 
45 L. Ed. 830. 

I do not regard the fact of the vessel having obtained the sur- 
veyors' certificates of great importance, although admitted in évidence, 
by consent, as substitutes for the surveyors' testimony. The diligence 
required of vessels to enable them to claim the benefit of the Harter 
Act (Act Feb. 13, 1893, c. 105, § 2, 27 Stat. 445 [U. S. Comp. St. 1901, 
p. 2946]), with référence to due diligence, is diligence with respect 
to the vessel, not in obtaining certificates. If there had been actual 
diligence in this case of the proper kind, it is probable that there would 
not hâve been any necessity of resorting to the cargo as fuel. 

Decrees for the libellants, with orders of référence. 
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ALABAMA & G. MFG. CO. et al. V. RIVERDALE COTTON MILLS. 

(Circuit Court of Appeals, Flfth Circuit January 12, 1904.) 

No. 1,258. 

L Jtjkisdiction of Fedekal Cotjets— Oitizenship or Parties— Cokpoeation 
Ohaeteeed bt Two States. 

The States of Georgia and Alabama each chartered a corporation having 
the same name and the same incorporators, conferring thereon certain 
riparian rigbts on the Chattahoochee river. The business was conducted 
as that of a single corporation, having one set of offlcers, and a dam and 
manufacturing plant were built on the river, partly in each state. There- 
after a mortgage was executed on the property in the name of the cor- 
poration, it not belng stated of whlch state it was a corporation, and 
subsequently the property was sold, subject to the mortgage, to a second 
corporation of Alabama. Later a suit to foreelose was brought against 
the mortgagor and its successor In interest In the fédéral court for Georgia 
by the trustée, who was a citizen of Alabama, It being alleged that the 
défendants were citizens of Georgia. Answers were filed admitting such 
allégation, and the cause proeeeded to a decree and sale, a third corpora- 
tion being the purchaser of the property. 3eld, that it was beyond the 
power of the state of Alabama to so combine the original corporation it 
created with one of Georgia as to make it a citizen of that state for juris- 
dictional purposes, and also beyond the power of the corporations them- 
selves to do so by any action of theirs or manner of conducting their busi- 
ness ; and, since neither of the Alabama corporations could be parties 
défendant to the foreclosure suit without ousting the jurisdiction of the 
court, neither they nor their property rights In Alabama were affected by 
the decree and sale, and a bill by the purchaser thereunder to restrain 
them from malntalning a suit in Alabama In relation to such rights was 
not within the jurisdiction of the fédéral court in Georgia as ancillary to 
the foreclosure suit. 

Pardee, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Georgia. 

Marion Erwin, for appellants, 
Thos. H. Watts, for appellee. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge. In our opinion the Circuit Court 
erred in taking jurisdiction of appellee's bill. 

On February 7, 1866 (Acts 1865--66, pp. 259-261), the state of Ala- 
bama passed an act to incorporate the Alabama & Georgia Manufac- 
turing Company, the provisions of which act are as follows : 

"Section 1. Be it enacted by the Senate and House of Représentatives of the 
state of Alabama in General Assembly convened, that James Metcalf, George 
Huguley, Benjamin H. Hill, William P. Chilton and George W. Huguley, to- 
gether with such other persons as hereafter may be associated wlth them, and 
their suceessors, be and they are hereby made and constituted a body corporate 
in fact and in name, under the name, style and title of 'The Alabama and 
Georgia Manufacturing Company,' and by that name shall be, and are here- 
by made able and capable at law, to hâve, hold, recelve and purchase, possess 
and enjoy to them and their suceessors ail real and Personal estate, of what- 

1 1. Diverse citizenship as ground of fédéral jurisdiction, see notes to Shipp 
,r. Williams, 10 C. 0. A. 249 ; Mason v. Dullagham, 27 C. C. A. 298. 
127 F.— 32 
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ever kind or amount said corporation may deem neeessary to carry ail the 
objects of sald corporation Into full force and effect, and may sell, grant, 
convey or otherwise dispose of the same, and may sue and be sued, pl«ad and 
be Impleaded, answer and be answered, défend and be defended, in ail courts 
having compétent jurisdiction ; to make, use and bave a common seal, and 
the same to alter, break and review at pleasure, and to do ail the acts inci- 
dent to a body corporate and politic. 

"Sec. 2. Be it further enacted, that the objects of said corporation shall be 
the manufacture of wool and cotton into thread and cloth, the manufacture of 
meal, flour, lumber, shingles, boards and machinery of any description, or such 
branches or parts thereof as they see proper to engage in. The place of busi- 
ness shall be on the Chattahoochee river, in the neighborhood of CampbeH's 
Mills, in the eounty of Ohambers and in the state of Alabama ; and to enable 
the said persons named in the flrst section of this charter to carry out the 
purposes of this charter, they and tbeir successors and associâtes may con- 
■ trol and use the water of the Chattahoochee river, so far as the riparian righta 
of this State are concerned, by locks, dams, canals, or otherwise, for manu- 
facturing purposes generally ; and to secure their property against loss by 
flre or other injuries may prevent persons from building fires or camping with- 
in two hundred yards of the factory buildings. 

"Sec. 3. Be it further enacted, that said body corporate shall hâve povyer to 
preseribe the number of shares into which the capital stock of said corpora- 
tion shall be divided, the mode in which it shall be taken, paid, transferred or 
assigned, and also to preseribe votes to which each share shall be entitled ; 
that the rules adopted shall be uniform, equally securing the rights of each 
stockholder ; and also to provide for the élection of such officers as may be 
deemed neeessary for the government and management of the afCalrs of the 
corporation, to ordain, establish, and put in exécution such by-laws, ordinances 
and resolutions as they shall deem neeessary and expédient for the govern- 
ment of said corporation, not inconsistent witli the Constitution and laws of 
the state of Alabama, or of the United States ; and in gênerai to do and 
exécute ail and singular the acts, matters and things which may be neeessary 
for mauufacturing. 

"Sec. 4. Be it further enacted, that said corporation shall not exercise bank- 
ing privilèges, but is authorized to carry the foregoing granted powers into 
exécution, according to the true intent and meaning thereof. 

"Sec. 5. Be it further enacted, that said corporation shall bave the power to 
borrow money and to loan out its surplus earnings on similar security or mort- 
gage, and to ordain such rules and régulations in respect to stockholders who 
refuse to pay up any balance on their stock, and to compel him to pay upon 
penalty of forfeiture to said corporation : provided, no stockholders shall be 
liable beyond the amount of his, her, or their stock." 

On March 2i, i866 (L,aws 1865-66, p. 130), the state of Georgia en- 
acted as f ollows : 

"An act to incorporate the Alabama and Georgia Mauufacturing Company. 

"Section 1. Be it enacted, by the Senate and Ilouse of Représentatives of 
the state of Georgia, in General Assembly met, that James Metcalf, George 
Huguley, Benjamin H. Hill, William P. Ohilton, and Geo. W. Huguley, to- 
gether with such other persons as may hereafter be associated with them and 
their successors, be, and they are hereby made and constituted a body cor- 
porate in fact and in name, under the name, style and title of the Alabama 
and Georgia Manufacturing Company, and by that name shall be, and they 
are hereby made, able and capable at law, to hâve, hold, reçoive, purchase, 
possess and enjoy, to them and their successors, ail real and Personal estate 
of whatever kind or amount said corporation may deem neeessary to carry 
ail the objects of said corporation into full force and effect, and may sell, 
grant, convey, or otherwise dispose of the same, and may sue and be sued, 
plead and be impleaded, answer and be answered, défend and be defended, 
in ail courts having compétent jurisdiction ; to make, use and hâve a common 
seal, and the same to alter, break and renew at pleasure, and to do ail other 
acts incident to a body corporate and politic. 

"Sec. 2. That the objects of said corporation shall be the manufacture of 
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wool and cotton into thread and cloth, the manufacture of meal, flour, lumber, 
shingles, boards, and machinery of any description, or such branches or parts 
thereof as they see proper to engage in. And to enable the said persons named 
In the first section of this charter to carry out the purposes of this charter, 
they and their successors, and associâtes, may control and use the water of 
the Chattahoochee river, so far as the riparian rlghts of this state are con- 
cerned, by locks, dams, canals, or otherwise, for manufacturlng purposes gen- 
erally : provided, that nothing in this act shall be so construed as to give said 
corporators, or their successors, the privilèges to interfère with, or disturb the 
vested rights of any person or persons whomsoever, either on the east or west 
banli, or islands in, the Chattahoochee river, and that said dams, locks, and 
canals shall not extend more than half way across said river, from the west 
side, and to secure their property against loss by fire, or other injuries, may 
prevent persons from building tires, or camping, within two hundred yards 
of the factory buildings. 

"Sec. 3. That said body corporate shall hâve power to preseribe the number 
of shares Into which the capital stock of said corporation shall be divided, the 
mode in which it shall be taken, paid, transferred, or assigned, and also to 
provide the mode by which stockholders may vote, and the number of votes 
to which each share shall be entitled ; that the rules adopted shall be uniform, 
equally securing the rights of each stockholder, and also to provide for the 
élection of such ofHcers as may be deemed necessary for the government and 
management of the afCalrs of the corporation ; to ordain, establish, and put 
into exécution, such by-laws, ordinances, and resolutions, as they shall deem 
necessary and expédient for the government of said corporation, not incon- 
sistent with the Constitution and laws of the state of Georgia, or of the United 
States, and in gênerai to do and exécute, ail and singular, the acts, matters 
and things, which may be deemed necessary for manufacturlng. 

"Sec. 4. ïhat said corporation shall not exercise banking privilèges, but is 
authorized to carry the foregoing granted powers into exécution, according 
to the true intent and meaning thereof. 

"Sec. 5. That said corporation shall hâve the povi'er to borrow money on 
mortgage, or other security, and to loan out its surplus earnings on similar 
securities, or mortgage, and to ordain such rules and régulations with respect 
to stockholders who refuse to pay up any balances on their stock, as well as 
compel them to pay upon penalty of forfeiture such stock to said corporation ; 
provided no stockholder shall be liable beyond the value of his, her, or their 
stock. 

"Sec. 6. That said corporation shall bave the right and privilège to build, 
erect, make and préserve ail dams, locks, canals, abutments, or other needful 
structures half way across said Chattahoochee river, as may be necessary to 
give them the greatest amount of water power, and to use for that purpose 
the islands contiguous to their lands for abutments and dams, and to erect ail 
needful buildings on the east side of the river, and to carry on any of the 
business and manufactures, or any branch, or branches, of the saœe, in this 
state, that said charter authorizes them to engage in, or carry on in the state 
of Alabama, and generally to do ail acts coming within the legitimate scope 
of their business and objects aforesaid, which usually belong to bodies cor- 
porate and politic. 

"Sec. 7. That the private property of the stockholders shall be liable for the 
debts of said corporation, to the amount of their subscribed stock not paid in 
at the time any suit may be commenced. 

"Sec. 8. That the capital stock of said company shall be flfty thousand dol- 
lars, with permission to increase the same to one million dollars, which stock 
shall be divided into shares of one hundred dollars each. 

"Sec. 9. That nothi'jg in this act shall be so construed as to prevent the 
Législature from taxlng the property of said company as other property In 
this state. 

"Sec. 10. That said corporation shall not organize or commence business until 
the capital stock shall hâve been subscribed and ten per cent, of the same 
paid in. 

"Sec. 11. That the place of business of said corporation shall be Columbus, 
Georgia, or Lagrange, Georgia." 
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On the 2d day of January, 1884, the Alabama & Georgia Manufac- 
turing Company, as party of the first part, "at its office in the city of 
West Point," executed a certain instrument of mortgage, conveying to 
trustées tlierein named lands therein specifically described, including a 
40-foot right of way from the factory building to the public road lead- 
ing from West Point, Ga., to Berlin, Ala., at any point where the fac- 
tory Company may locate it, including ail the tenements and improve- 
ments, including the cotton mill and ail the machinery therein or thereto 
belonging, and ail water privilèges and riparian rights now owned and 
cnjoyed by the said party of the first part. This instrument recites 
that "at a meeting of the board of directors of the Alabama and 
Georgia Manufacturing Company, held at the office of said company, 
in the city of West Point, state of Georgia, on the I7th day of Oc- 
tober, 1883, a majority of said board of directors being présent, the 
following resolutions were adopted," etc. ; the substance of the resolu- 
tions being to authorize the issuance of bonds and the exécution of a 
mortgage to secure the same. 

On January 20, 1891, J. J. Robinson, one of the trustées named in 
the mortgage, verified his bill addressed to the judge of the Circuit 
Court of the United States for the Northern District of Georgia, seek- 
ing, on grounds therein stated, a foreclosure of the mortgage, and pre- 
sented the same to one of the judges of that court, who on the next 
day passed an order "that défendants show cause * * * on Sat- 
urday, the 3ist of January, 1891, why an injunction should not issue 
and a receiver be appointed as prayed for in the bill." The first para- 
graph of the bill says "that J. J. Robinson, as trustée, for the pur- 
poses hereinafter stated, who avers himself to be a citizen of and rési- 
dent in the state of Alabama, brings this his bill against the Alabama 
& Georgia Manufacturing Company, a corporation created under and 
by virtue of the laws of the state of Georgia, and a résident and citizen 
of said Northern District of Georgia, and against the Huguley Manu- 
facturing Company, a corporation created under the laws of said state 
of Georgia, and a résident and citizen of said state of Georgia and of 
the Northern District of such state, and against W. T. Huguley, who 
your orator avers to be a citizen of said state of Georgia, and residing 
in said Northern District of Georgia." In another paragraph it is al- 
leged "that under and by virtue of a decree in chancery issuing ont of 

the superior court of Troup county, Ga., at term, 1898, ail of 

the property of the said Alabama & Georgia Manufacturing Company 
covered by said deed of trust was sold by the sherifï of Plarris county, 
Georgia, on the first Tuesday in January, 1890, and purchased by cer- 
tain persons, who afterwards, as orator is informed, conveyed or oth- 
erwise disposed of the same to said Huguley Manufacturing Company, 
défendants herein, and said last-named corporation is now in posses- 
sion of the same, claiming said property under said sale." The second 
clause of the prayer is that orator may hâve a decree in his favor against 
the Alabama & Georgia Manufacturing Company; that it shall pay 
the sums found to be due orator as trustée for bondholders, etc., by a 
short day to be named by the court ; and that in default the company 
and any and ail persons claiming under it be absolutely debarred and 
forever foreclosed of and from ail equity of rédemption in and to said 
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mortgaged premises and every part thereof. The mortgage is attachée! 
as an exhibit to the bill. 

The record shows the following agreement of counsel : 

"The plaintiff in the foregoing bill hereby agrées that he will not for the 
présent press the application for injunction and receiver without giving at least 
thirty days' notice to N. J. & T. A. Hammond, solicitors for défendants ; and the 
défendants reserve the right to call \ip the said application for receiver, etc., 
on giving like notice to Dorsey, Brewster & Howell or Abbott & Smith, solici- 
tors for tiie plaintiff. 

"This 31st day of January, 1891." 

It shows also this acknowledgment of service: 

"I acknowledge duc and légal service of the within bill, walvlng eopy, pro- 
cess, and copy of process, this 29th day of January, 1891. 
"[Slgned] W. T. Huguley, 

"Alabama & Georgia Manufacturing Co., 
"Per N. J. & T. A. Hammond, Its Solicitors." 

On February lo, 1891, solicitors for défendants, the Huguley Manu- 
facturing Company and the Alabama & Georgia Manufacturing Com- 
pany, in the bill of J. J. Robinson, trustée, against them and W. T. 
Huguley, entered their appearance. On February 13, 1891, the de- 
fendant the Alabama & Georgia Manufacturing Company submitted 
demurrers to the bill, and on June 9, 1891, filed an answer thereto, 
averring: "(i) The citizenship and résidence of ail the parties namcd 
in said bill are admitted as alleged." The answer proceeds at length, 
but présents nothing further material to the view we hâve taken of the 
case which we are now considering. Under this bill of foreclosure 
against the défendants, as therein stated, such proceedings were had 
as eventually resulted in passing of decrees for the sale of the mort- 
gaged premises, the sale thereof, the confirmation of the sale and the 
acquisition of the possession thereof by the appellee. 

On the 2d day of May, 1901, the appellants filed their bill in the 
proper state court of the state of Alabama, setting forth the charter 
of the Alabama & Georgia Manufacturing Company by the Législature 
of Alabama, under the act of February 7, 1866, and averring that the 
complainant therein, the Alabama & Georgia Manufacturing Company 
(the appellant hère), was seised and possessed of the property de- 
scribed in the mortgage to Robinson et al., trustées. It avers the ex- 
écution of the mortgage by it on January 18, 1884. It sets forth the 
proceedings had in the bill filed by Robinson, trustée, against the 
Alabama & Georgia Manufacturing Company of Georgia, and charges 
that the Alabama corporation was not made a party to the Robinson 
bill, and avers that ail of the judicial proceedings in Georgia are ab- 
solutely null and void in so' far as they concern or affect the title of the 
complainants to the lands and property in Alabama, and that the equity 
of rédemption in the Alabama property has not been eut ofï as to them. 
For certain purposes set out in the bill, certain other corporations be- 
sides the appellee and certain individuals are made défendants therein. 
The prayer is that the court adjudge and decree that complainants as 
mortgagors are entitled to redeem the mortgaged property, and that 
the equity of rédemption has never been eut ofif by any of the said 
judicial proceedings had in the Robinson suit; that a référence to a 



502 127 FEDERAL KBPOKTEll. 

master be had to ascertain the amount of the debt, and take account of 
the rents and profits earned, or that should hâve been earned, and of 
ail waste, damages, and conversions, etc., and for such relief as the 
nature of the circumstances of the case may require. 

To this bill, filed in the state court of Alabama, the appellee, joined 
by the other corporations made respondents therein, filed their joint 
and separate answer, demurrer, pleas, and motion, the copy of which 
filed papers, as shown in the record, without the exhibits, covers lo^ 
closely printed octavo pages; in connection with which we note in 
the additional brief subniitted for the appellee this language : "It was 
absolutely necessary to file an answer in the Chambers county suit 
within thirty days after the filing of said bill to prevent the rendition 
of a decree pro confesso." The exact date of the filing of this answer 
the record does not show. On June loth the appellee obtained leave 
to file its bill in this case agaînst the appellants, recounting the proceed- 
ings of the Robinson suit, and praying for temporary and perpétuai in- 
junction against the défendants restraining the prosecution of the Ala- 
bama suit or of any other similar suit. 

On the same day the judge of the Circuit Court passed an order 
that the défendants named in the bill of complaint show cause on the 
20th of June, 1901, why an injunction should not issue as prayed for. 
The record does not show that service was made on the Alabama & 
Georgia Manufacturing Company of Alabama, or on the Huguley 
Manufacturing Company of Alabama, but counsel of record for those 
companies in the Alabama suit, who were individually made parties 
défendant, acknowledged service for themselves indivitlually, and the 
marshal returned that he had served subpœnas on W. H. Huguley and 
W. T. Huguley at West Point, Ga. On June 2ist the défendants the 
Alabama & Georgia Manufacturing Compan}' and the Huguley Manu- 
facturing Company, averring themselves to be corporations created and 
organized under the laws of Alabama, and suing as such corporations 
of Alabama, and their solicitors, filed their answer to the rule to show 
cause and to the ancillary bill. It submits to the court that the bill is 
not ancillary, and that on its face it shows that the court is without 
jurisdiction to entertain it. It présents in varions forms its objections 
to the jurisdiction of the court, and prays that the bill be dismissed for 
want of jurisdiction of the persons and subject-matter of the proceed- 
ing. On October 8th the judge, granted a preliminary injunction. 
The complainant filed no replication to the answer of the défendants, 
nor were exceptions filed to the sufficiency of the defendant's answer. 
A motion was made by the appellee to strike the answer, but no action 
of the court was had thereon. The défendants appear to hâve stood 
on their objection to the jurisdiction of the court, supported by ex- 
hibits to their answer and by the face of the record, including in the 
record the proceedings in the Robinson suit. The final decree from 
which this appeal is taken, passed September 29, 1902, recites that, 
"this cause coming on further to be heard, it is submitted upon the 
bill and proceedings in this cause, ancillary to the proceedings in the 
cause lately pending in this court, of J. J. Robinson as trustée, etc., 
v. Alabama & Georgia Manufacturing Company et al., and upon the 
record in said last-named cause." The decree grants ail of the relief 
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prayed for in the bill. The substance of the errors assigned is that the 
Circuit Court was without jurisdiction to try the case. The theory of 
the appellee and of its counsel appears, from the averments of the bill 
and the briefs and oral argument submitted on its behalf, to be that the 
Alabama & Georgia Manufacturing Company was one corporation; 
that it was created under and by virtue of the laws of the state of 
Georgia; that it was the only necessary mortgagor party défendant 
to the suit by the trustée to foreclose the mortgage on the property, 
situated partly in Georgia and partly in Alabama, constituting the 
whole of the property owned by the corporation of that name, and fully 
covered by its deed of trust; that the Huguley Manufacturing Com- 
pany was created under and by virtue of the laws of the state of 
Georgia, and exists only as a corporation of that state ; and that both 
ol thèse corporations having been made parties défendant to the Rob- 
inson suit, wherein ail the substantial issues raised and presented by 
the appellant's bill of complaint filed in the state court were, or could 
hâve been, exhaustively investigated, adjudged, and determined, are 
concluded by the decrees passed in that foreclosure proceeding. On 
the other hand, the contention of the appellant is that the Alabama & 
Georgia Manufacturing Company of Alabama and the Alabama &' 
Georgia Manufacturing Company of Georgia are two différent en- 
tities; that the latter only was made défendant in the Robinson suit, 
and that the former cannot be bound by that suit to which it was 
not a party; that it was not called upon by the proceedings against 
the Georgia corporation to take notice thereof, any more than any 
other stranger to that proceeding would hâve been required to do. It 
abundantly appears on the face of the record in the Robinson suit and 
in this suit that, in order to carry out the purposes of the création of 
the Alabama & Georgia Manufacturing Company, it was originally 
necessary, and has continued to be important, that the company should 
control and use the water of the Chattahoochee river, and make the 
same available, by locks, dams, canals, or otherwise, for manufacturing 
purposes generally, requiring therefor the grant of the riparian rights 
of the state of Alabama and of the state of Georgia to the banks and 
shores and bottom of that river at the point where tlieir manufacturing 
plant is located ; that it could not take possession of thèse, nor continue 
to use them, without the express authority of each of those states ; 
that authority could be conferred by the création of separate corpora- 
tions of the same name and composed of the same individuals as 
stockholders and officers, or it could be conferred by the création of a 
corporation in only one of the states, and the express statutory li- 
cense in the other state authorizing the foreign corporation so created 
to exercise in the second state the same powers and rights which had 
been given it by the state of its création. It is not claimed that the 
last course indicated was either taken or attempted to confer on the 
Alabama & Georgia Manufacturing Company the power and authority 
to do business in each of thèse states in the institution and opération 
of its manufacturing enterprises. It is substantially and sufficiently 
shown that the first course suggested was adopted, and that the two 
companies, acting in harmony, conducted their manufacturing enter- 
prises, and by the corporate name of the Alabama & Georgia Manu- 
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facturing Company, which was tlie name of eacli, executed the mort- 
gage which was the basis of the Robinson foreclosure proceedings. 

How far the unity of action in the prosecution of their enterprises 
by the two corporations may give such force to the decrees passed 
against one of them as may bind the other corporation in the matters 
affected by those decrees is a question which goes to the merits of 
the controversy, and is entirely beyond our inquiry into the jurisdiction 
of the Circuit Court to entertain this bill. Commencing, perhaps, with 
the case of Bank of the United States v. Devereaux, 5 Cranch, 61, 88, 
3 L. Ed. 38, and continuing to the présent, the cliaracter of duly cre- 
ated corporate bodies as parties to litigation had in the courts of the 
United States has been much discussed. In latter years the cases hâve 
chiefiy arisen in connection with raiiroad corporations, but the doc- 
trines announced apply to other corporations as well, and especially 
when, as the appellee allegeg is the case hère, the property and business 
of the corporation is held and conducted as an indivisible whole, lo- 
cated in two states, and the opération of it requires authority under the 
législation of the respective states. A considérable number of cases 
are fully reviewed by the Suprême Court in its opinion in St. Louis & 
San Francisco Railway v. James, 161 U. S. 545, 16 Sup. Ct. 621, 40 
L. Ed. 802. The statement of the resuit of that review is applicable to 
the case before us. It is as follows: 

"There is an indisputable légal presumptlon that a state corporation, when 
sued or suing In a Circuit Court of the United States, is composed of cltizens 
of the state which created It, and hence such a corporation is itself deemed to 
come within that provision of the Constitution of the Uuited States which 
confers jurisdiction upon fédéral courts in 'controversies between cltizens of 
différent states.' It is compétent for a raiiroad corporation, organized under 
the laws of one state, when authorized so to do by the consent of the state 
which created it, to accept authority froni another state to extend its raiiroad 
into such state, and to receive a grant of powers to own and control, by lease 
or purehase, railroads therein, and to subject itself to such rules and régula- 
tions as may be prescribed by the second state. Such législation on the part 
of two or more states is not, in the absence of inhibitory législation by Con- 
gress, regarded as within the constitutional prohibition of agreements or com- 
pacts between states. Such corporation may be treated by each of the states 
wliose législative grants they accept as domestic corporations. The presump- 
tlon that a corporation Is composed of the citizens of the state which created it 
aceompanied such corporation where it does business in another state, and it 
may sue and be sued in the fédéral courts In such other states as a citizen of 
the state of its original création. We are now asked to extend the doctrine of 
Indisputable citizenshlp so that If a corporation of one state, indisputably 
taken, for the purposes of fédéral jurisdiction, to be composed of citizens of 
such state, is authorized by the law of another state to do business therein, 
and to be endowed, for local purposes, with ail the powers and privilèges of 
a domestic corporation, such adopted corporation shall be deemed to be com- 
posed of citizens of the second state, in such a sensé as to confer jurisdiction 
on the fédéral courts at the suit of a citizen of the state of Its original créa- 
tion. We are unwllling to sanction such an extension of a doctrine which, 
as beretofore established, went to the very verge of judielal power." 

If, as the above language of the Suprême Court seems to show, it 
was beyond the législative power of the state of Alabama to so combine 
the corporation it created with a corporation of Georgia of the same 
name, composed of the same individual stockholders, and operated by 
the same officers, that a suit in a fédéral court in Georgia against the 
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Georgia corporation by a citizen of Alabama should become a suit 
against the Alabama corporation, and bave binding force on it as a 
party thereto, without ousting the jurisdiction of the court, it seems to 
us that, for a stronger reason, it must be beyond the power of the 
corporations themselves, by any System of conducting their business, to 
elothe themselves with such peculiar citizenship. To borrow the lan- 
guage of the, Suprême Court, "we are unwilhng to sanction such an 
extension of a doctrine which, as heretofore established, went to the 
very verge of judicial power." 

As the appellants could not hâve been parties défendant to the 
Robinson bill without ousting the jurisdiction of the court, and that 
court could not pass a decree against their property rights in Alabama, 
and did not make any effectuai decree conveying title out of them (if 
it could hâve done se), and they are not assignées or privy in estate to 
the défendants in that bill, and claim an independent source of title, 
the cases of French v. Hay, 22 Wall. 250, 22 L. Ed. 857, Dietzsch v. 
Huidekoper, 103 U. S. 494, 26 L. Ed. 497, and Root v. Woolworth, 
150 U. S. 401, 14 Sup. Ct. 136, 37 L. Ed. 1123, on which appellee relies, 
do not apply hère. 

It follows that the decree of the Circuit Court should be reversed, 
and the cause remanded to that court, with direction to dismiss the 
appellee's bill, without préjudice to the right of the appellee to dé- 
fend the suit against it in the state court, or to otherwise maintain, in 
any court of compétent jurisdiction, any rights which it may hâve 
against the appellants. And it is so ordered. 

FARDEE, Circuit Judge (dissenting). We hâve before us for ail 
purposes the entire record in Robinson v. The Alabama & Georgia 
Manufacturing Company and the Huguley Manufacturing Company 
et al. The question is whether or no the bill brought by the Riverdale 
Cotton Mills, purchasers under decrees in Robinson v. The Alabama & 
Georgia Manufacturing Company et al., is an ancillary and supple- 
mental bill, within the cognizance and jurisdiction of the Circuit 
Court. I understand my Brethren to hold it to be an original bill, 
and, because of the citizenship of parties, beyond the jurisdiction of 
the Circuit Court. 

A comprehensive statement of the facts of the case will be found, 
as recited by the Chief Justice, in Huguley Manufacturing Company 
v. Galeton Cotton Mills, 184 U. S. 290, 22 Sup. Ct. 452, 46 L- Ed. 
546 et seq., and in Re Huguley Manufacturing Company and Alabama 
& Georgia Manufacturing Company, 184 U. S. 297 et seq., 22 Sup. 
Ct. 455, 46 L. Ed. 549. If more détails and facts are required to 
properly understand the matter in hand, they will be found in the 
opinions of Mr. Justice Lamar and Judge Newman in Robinson v. 
Alabama & Georgia Manufacturing Company (C. C.) 48 Fed. 12 ; in 
the elaborate opinions of Judge McCormick in Manufacturing Co. v. 
Robinson, 56 Fed. 690, 6 C. C. A. 79 ; Id., 72 Fed. 708, 19 C. C. A. 
152; in the opinion of Judge Newman in Robinson v. Manufacturing 
Co. (C. C.) 89 Fed. 218; and in the well-considered opinion of Judge 
Shelby in Huguley Manufacturing Company v. Galeton Cotton Mills, 
94 Fed. 269, 36 C. C. A. 236 — ail prepared when we thought we were 
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dealing with substantial rights in a case where tlie jurisdiction is af- 
firniatively shown by the pleadings and admissions of the parties. 

In the record now before us it appears that the owners, promoters, 
and stockholders of the Alabama & Georgia Manufacturing Company, 
located on the state line between Georgia and Alabama, saw fit to pro- 
cure a like charter of incorporation in each state, with the same cor- 
porators, the same stockholders, to own and manage the same property. 
In fact, there was only one real body, although it was chartered in two 
différent states; there was only one property, although it was located 
in two différent states; there was only one business, although it may 
hâve been carried on by a body incorporated in both states. 

It is contended that, because the Alabama & Georgia Manufacturing 
Company was incorporated in the state of Georgia and in the state of 
Alabama, there were two distinct and separate légal entities — twins in 
law and in fact. If this contention be sound, then the fact that thèse 
twins in law had the same corporators, the same stockholders, the 
same officers, the same property, and the same business requires their 
assimilation to the celebrated Siamese twins, so united that wherever 
one was the other was necessarily présent, and requires the holding 
that whatever was the act of the one was necessarily the act of the 
other. And it also seems clear that, if they were two separate légal 
entities, in regard to the one plant and the one property and the one 
business, each was the full agent of the other, and each was bound by 
the other's transactions. Whenever a baie of cotton was bought for 
the cotton mills or a yard of cloth was sold from the same, whether 
transacted by the Alabama & Georgia Manufacturing Company of 
Alabama or the Alabama & Georgia Manufacturing Company of 
Georgia, it was complète and binding on both ; and also when the 
board of directors of both thèse corporations, acting for and in the 
name of the Alabama & Georgia Manufacturing Company (wherever 
incorporated) in 1883, granted the mortgage, which was the subject of 
foreclosure in the main suit in this case, without specifying which 
particular corporation was acting, each corporation was privy thereto, 
and the mortgage then executed was the mortgage of both "entities" 
and binding upon both "entities." 

When thereafter, in 1888, a bill was filed against said corporation 
(without naming the state granting the charter) in the superior court 
of Troup county, state of Georgia, wherein a receiver was appointed 
and contradictory proceedings had, and wherein thereafter, on a full 
hearing, a decree was rendered directing the sale of ail the property of 
the Alaiiama & Georgia Manufacturing Company subject to the mort- 
gage before referred to, and whereunder a sale of ail the said property 
subject to the mortgage aforesaid was made to the Huguley Manufac- 
turing Company, that proceeding was binding upon each and both of 
the said alleged "entities," and thereafter neither of them had any 
equity of rédemption or other pecuniary interest in the mortgaged 
property. 

In the original suit of foreclosure herein the Alabama & Georgia 
Manufacturing Company was made a party, with the allégation that 
it was a corporation created under and by virtue of the laws of the 
state of Georgia. Whether the complainants in that bill knew of the 
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Alabama charter does not appear; but it does appear that counsel of 
the highest rank at the Georgia bar entered their appearance as so- 
licitors for the Alabama & Georgia Manufacturing Company, and 
thereafter, in an answer duly filed, confessed as follows : "The citizen- 
ship and résidence of ail the parties named in said bill are admitted as 
alleged." 

A further fact appears from the answer filed in that case, that the 
Alabama & Georgia Manufacturing Company had for many years 
ceased to do business ; that ail the business that formerly was owned 
and carried on by the Alabama & Georgia Manufacturing Company 
was owned and carried on by the Huguley Manufacturing Company. 
As to the Huguley Manufacturing Company, there is an averment in 
the original bill that said company is a corporation created under the 
laws of the state of Georgia, and that allégation is fuUy admitted in 
the first answer filed. 

The record shows that a Huguley Manufacturing Company was in- 
corporated under the laws of the state of Alabama, and it is now aver- 
red, and is probably true, that the said Huguley Manufacturing Com- 
pany was never incorporated in Georgia. The case against it, if pre- 
sented on the theory that it was incorporated in both states, is the 
same as that against the Alabama & Georgia Manufacturing Com- 
pany, with this différence : that the Huguley Manufacturing Company 
and parties claiming thereunder are the real parties in interest, and 
hâve been the active, persistent défendants in this long-pending litiga- 
tion ; and the record shows that the said Huguley Manufacturing Com- 
pany, without a whisper as to any double charter, in varions instances 
petitioned for relief, was granted an accounting for the time elapsing 
between the first and second degrees, and actually drew therefrom the 
proceeds. 

If, as the record now shows, the Huguley Manufacturing Company 
was never incorporated in the state of Georgia, then it is no twin 
entity (even of the Siamese variety), and in this litigation it occupies 
the position of a party who bas falsely admitted bis citizenship for the 
purpose of conferring jurisdiction, and thereafter losing bis suit bas 
repudiated the same. 

However this may be, and on the ground that both of thèse légal 
"entities" were chartered in both states, then it is clear to me that if the 
Alabama & Georgia Manufacturing Company chartered in Alabama, 
and the Huguley Manufacturing Company chartered in Alabama, are 
separate "entities" from the corporations of the same name chartered 
in the state of Georgia, then they should be held to be joint tenants, 
privies in estate, and both fully bound by the proceedings had in the 
foreclosure suit. Under the circumstances, to hold otherwise, and 
permit the reHtigation of ail the issues in the case in another court, and 
before another tribunal, is to not only rob the parties who bave litigated 
for thèse many years in the Circuit Court and appellate courts of ail 
the fruits of the decrees rendered, but remit the purchasers of the 
mortgaged property, who bave relied upon solemn decrees of the Cir- 
cuit Court, wherein jurisdiction was apparent of record, to other and 
foreign tribunals, to relitigate the foreclosure of the mortgage granted 
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by this allçged hybrid, and probably be forced into another accounting 
with the Huguley Manufacturing Company of the business and trans- 
actions of a large cotton mill and plant for the last ten years. 

I do not say this would be a travesty on the administration of jus- 
tice, though it looks much like it, but I must say tliat, through and by 
the resuit now reached in this court, we judges, to say nothing of the 
learned justices and judges of the Suprême and Circuit Courts, hâve 
spent considérable time and labor in wrestling with hypothetical ques- 
tions in a moot case, when we really thought we were passing upon 
substantial issues and rights, and when honesty and fair dealing re- 
quired the Alabama & Georgia Manufacturing Company and the 
Huguley Manufacturing Company and their counsel — unless they aiso 
were tricked — to make full disclosure of their citizenship and status as 
litigants. 

My conclusions in this case can be shortly stated as follows: The 
Alabama & Georgia Manufacturing Company, wherever and how often 
incorporated, has no interest in this litigation, and is not a neces;«ary 
or indispensable party, because long before the original bill was filed it 
had parted with its equity of rédemption, and it had gone out of 
business and was practically defunct. If, however, it is to be treated 
as a party having any interest, then, as it was chartered in botli Ala- 
bama and Georgia, the two légal "entities" resulting were joint tenants 
and privies in the mill property ; and in ail the litigation carried on in 
the main case, wherein the Georgia corporation appeared and litigated, 
the Alabama corporation was a privy, and as fully bound as privies can 
be bound in any decree. 

The Huguley Manufacturing Company was in fact only chartered 
in Alabama, and on its appearance and its pleadings and admission in 
the answer to the first bill it is fully and conclusively bound by the 
decrees rendered until they are judicially vacated and annulled. The 
bill filed by the Riverdale Cotton Company is, if définitions are v/orth 
anything, an ancillary and supplemental bill, within the jurisdiction 
ratione materia of the Circuit Court on the facts stated therein, and 
within that court's jurisdiction ratione personae, through the prompt 
appearance of the défendants named therein. 

I hâve not thought it necessary to support any légal proposition 
made herein with citations of adjudged cases, as those made seem too 
plain to require it, nor hâve I thought it necessary to review the cases 
cited in the opinion of the court, as I consider them ail inapplicable 
to the real questions involved herein. Questions of jurisdiction and 
of the corporate entities of parties, when raised in limine, should and 
do receive careful attention ; but the principles therein involved are not 
at ail applicable in determining who are the actual parties and privies 
bound in a concluded litigation, where the court has been deceived by 
false allégations and fraudulent admissions into passing upon the 
merits involved. 

There are some other questions raised in the assignments of error, 
the proper détermination of which might require the reversai of the 
decree below, and a remand for further proceedings; but, as my 
Brethren insist on a dismissal of the bill for want of jurisdiction, it is 
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îiot necessary to consider them. For the reason hère given, and many 
others that could be given, I respectfully dissent from both the opinion 
and decree of the majority of the court. 

On Pétition for Rehearing. 

(February 9, 1904.) 

PER CURIAM. Ihe pétition for rehearing in this case is denied. 



POOLER V. UNITED STATES. 

(Circuit Court of Appeals, First Circuit. January 21, 1904.) 

No. 471. 

CBntii.'AT, Law — Practice or Federat-, Courts — Sentence. 

The rule applied that fédéral courts, In matters of proceedlng on error, 
follow the rules of the common law, without regard to the practice of the 
State courts. 

Eame— Makinq and Using False Pension Voucuee— Construction of 
Statute. 

While Rev. St. § 4740, as amended by Act July 7, 1898, c. 578, 30 Stat. 
718 [U. S. Comp. St. 1901, p. 3270J, e.xpressly covers the offense of making, 
or aiding or assistlng to make. any false voucher concernlug a claim for 
pension, it does not cover the offense of using such a voucher, which cornes 
wlthln the terms of section 5438 [U. S. Comp. St. 1901, p. 3674], providing 
that It shall be an offense if any one "makes, uses or causes to be made or 
used" any false voucher for the purpose of obtainlng the payment of a 
false claim against the United States ; and wbere, as is permlsslble, an 
Indictment charges défendant with having made and used such a false 
voucher, It is sustainable under the latter section, and, upon a gênerai ver- 
dict of guilty, which is presumed to find true everything alleged, the pun- 
ishment prescribed by the latter section may be imposed. 

Indictment— DuPLioiTY. 

In the fédéral courts, dupliclty in an indictment cannot be taken ad- 
vantage of on either a gênerai deiuurrer, or a motion in arrest of judg- 
ment 

Pensions— Pbocueement bt Fbaud— Légal Pboceedings against Pen- 

SIONEB. 

The provision of Act Dec. 21, 1893. c. 3, 28 Stat. 18 [U. S. Comp. St. 
1901, p. 3270], that a pension "shall be deemed and held by ail ofBcers of 
the United States to be a vested right in the grantee," and that payment 
thereof shall not be wlthheld or suspended until the Commissioner of Pen- 
sions, after a hearlng, shall décide to annul or modify the décision by 
which it was granted, applies only to action by executive ofDcers, and does 
not affect the right of the United States to proceed through the courts, 
either clvllly or crimlnally. 

, Same— Peoof of Granting— Depaetment Records. 

The records of the Pension Office are admissible in évidence, equally 
wlth the certificate issued, to prove the granting of a pension. 

, Same— Indictment fob Makino and Usinq Falsk Voucheb— Descbbptiok 
OF Certificate. 

In an indictment charglng the défendant with having made and used 
a Toucher to obtain payment of a pension, in which he falsely averred that 



1 1. Sec Courts, vol. 13, Cent Dig. § 937. 
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he was the Identical person named in a pension certiflcate, It Is not neces- 
sary to set out such certiflcate by its ténor. 

7. INDICTMENT— Desceiption op Offense— Use of Pakticipial Fobm. 

An indictment for a misdemeanor is not bad because it uses tlie par- 
ticipial form, as by charging that défendant committed the offense "by 
then and there executing and presenting" a false vouclier to obtain pay- 
aient of a pension. 

In Error to the District Court of the United States for the District 
of Maine. 

David D. Stewart, for plaintiff in error. 
Isaac W. Dyer, U. S. Atty. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. Daniel H. Poêler was indicted, convict- 
ed, and sentenced in and by the District Court for the District of Maine, 
and thereupon took out this writ of error. The record contains a 
demurrer to the indictment, which is gênerai ; a motion in arrest of 
judgment, which is gênerai, except that it spécifies that the alleged 
pension certiflcate hereafter referred to was not set out in heec 
verba. There is also a bill of exceptions, which apparently raises 
three distinct propositions. The assignment of errors also objects 
that the court passed sentence on Pooler prier to the disposition of the 
proceedings against him by this court. Except in thèse particulars, 
the record is very gênerai ; and the brief for the plaintiff in error does 
not quite comply with our rule 24 (90 Fed. Ixiii, 31 C. C. A. Ixiii), 
which requires that it should open with a concise abstract of the case, 
"presenting succinctly the questions involved in the manner in which 
they are raised," with, next in order, "a spécification of the errors re- 
lied on," setting out "separately and particularly each error asserted." 
Notwithstanding this, we think we hâve apprehended the précise points 
intended by the plaintiff in error. 

We will first lay aside the proposition denying the duty of the Dis- 
trict Court to pass sentence pending a writ of error, or an application 
therefor. While the necessity of doing this may well be considered as 
subject to the grave objections stated by the learned counsel for the 
plaintiff in error, yet the practice in the fédéral courts in this respect 
is that of the common law, and has been uniform since the first fédéral 
judiciary act was passed. It cannot now be questioned. Indeed, it 
may well be doubted whether, in view of article 7 of the amendments to 
the Constitution, prohibiting the re-examination of facts tried by a 
jury "otherwise than according to the rules of the common law," 
even Congress has power, in this respect, to make any radical change. 
It is settled, by so long a line of authorities that it would be superfluous 
to refer to them, that in this particular the fédéral courts proceed ac- 
cording to the common law, in the sensé in which the expression is 
used in this amendment to the Constitution, and give no considération 
to any local practice of the courts of the state of Maine or of any other 
State. 
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On searching through the record, including the demurrer, the motion 
in arrest of judgment, and the bill of exceptions, and also the briefs of 
counsel, the main propositions which we understand are in issue are as 
f ollows : 

(i) That the records of the Pension Office, or a copy thereof, were 
exhibited in évidence in lieu of the alleged pension certificate. 

(2) That the conviction vvas under section 5438 of the Revised Stat- 
utes [U. S. Comp. St. 1901, p. 3674], which, so far as the offense al- 
leged is concerned, is claimed to hâve been repealed by the act of July 
7, 1898, c. 578, 30 Stat. 718 [U. S. Comp. St. 1901, p. 3279]. 

(3) That there is neither allégation nor proof that prior to the indict- 
ment there had been any proceedings in accordance with the require- 
ments of the act of December 21, 1893, c. 3, 28 Stat. 18 [U. S. Comp. 
St. 1901, p. 3270], which we will refer to more particularly hereafter. 

(4) That the alleged pension certificate referred to in the count 
which we will soon quote should hâve been set out by its ténor. 

The indictment contains four counts. It is stated by counsel that 
counts I and 3 were abandoned, and that the United States proceeded 
only on counts 2 and 4. We find nothing in the record supporting 
thèse propositions, and, as the demurrer was to the entire indictment, 
the motion in arrest of judgment was also to the entire indictment, 
and the sentence was a gênerai one, not beyond what was permissible 
in case of a conviction on a single count, it will be sufficient if it is 
established that any count meets ail the objections raised by the plain- 
tiff in error. We are satisfied that the second count does, and there- 
fore we herewith insert it at length : 

"2. And the grand jurors aforesaid, upon their oath aforesaid, do further 
présent that said Daniel H. Pooler, on the fourth day of December, fn the 
year of our Lord nlneteen hundred and one, at Augusta, in the said District 
of Maine, for the purpose then and there of obtaining and aiding to obtain the 
payment of a claim upon and against the government of the United States by 
an officer in the civil service of the said United States, to wit, by the then 
pension agent at Augusta, aforesaid, then and there authorized by law to re- 
ceive and pay the same as by law directed, to wit, a claim for an invalid pen- 
sion, and which pension he, the said Daniel H. Pooler, then and there claimed 
to be due him under pension certificate numbered eight hundred forty- 
three thousand six hundred and one (843,601) as the identical person named 
therein, to wit, as Daniel E. Hodsdon, who served in Company D, Fifth Régi- 
ment, Maine Volunteers, in the War of the Rébellion, and which said claim 
was then and there false, fictitlous and fraudulent, as he, the said Daniel H. 
Pooler, then and there well knew. In this, that in said claim the said Daniel 
H. Pooler averred that he was the identical person named in pension certificate 
numbered eight hundred forty-three thousand six hundred and one (843,601), 
dated the twenty-eighth day of January, in the year of our Lord eighteen hun- 
dred and ninety-three, who served In Company D, Fifth Régiment, Maine Vol- 
unteers, when In truth and in fact he was not the identical person named In 
the pension certificate as aforesaid, who served in Company D, as aforesaid, 
in his own name or In the name of Daniel R. Hodsdon, as he, the said Daniel 
H. Pooler, at the time of making said claim, then and there well knew — did 
make and use and cause to be made and used a certain false voucher in the 
words and figures following, to wit : — 

A INVALID A 

Be It known, That I, Daniel R. Hodsdon, do solemnly swear that I am the 
identical person named in pension certificate No. 843,601, dated 28 day of Jany, 
1893, now In my possession; that I served in Company D, 5" Régiment, Me. 
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Volunteers ; that my name Is Inscribed on the rolls of the Augusta Agency, at 

the rate of 12 dollars per month. 

t 

That I hâve not been employed or paid in the Army, Navy, or Marine Service 
of the United States from (1) é day of Sept., 1901, to the présent tlme ; that 
I am entitled to the pension described In this voucher ; that I bave not forfeited 
my right, title, or interest therein ; and that my présent post-office address is 
W. Palmyra, County of Somerset, State of Maine. 

DANIEL R. HODSDON. 
(PeTisioner's signature.) 
(Signature must be written letter for letter 
as It is written in tlie pension certiûcata.) 
(If pensloner signs by mark, 
two witnesses wlio can Write.) 
Flora E. Fbbnch. 

Officer m-nst make tbe contents of the affidavit fully known to tbe 
pensioner bef ore signing or swearing. 

Tke pension certificats must be exhibited to tbe magistrate wben 
tbis Toucber is ezecnted. 

State of Maine, 

County of Somerset, ss. 
Subscribed and sworn to before me this 4th day of Dec. 1901, and 1 cemry 
that the pensioner, above named, bas this day exhibited to me bis pension cer- 
tificate, above described, and was fully identifled as the pensioner named 
therein, and that he signed the foUowing duplicate receipts in my présence. 

(Magistrate's signature) T. F. Fbbnch. 
(Officiai character) 4. C. P. M. 

(P. O. address) W. Palmyra, Maine. 

(The magistrat© must certlty to 
any erasures or altérations.) 

Tbe pensioner will sign tbese receipts in tbe présence of tbe magia- 
trate. 

$36 ' Dec. 4, 1901. 

Received of Seldon Connoe, 17. iSf. Pension Agent at Augusta, Me., Thirty- 
six loo dollars by check No. 461,613, dated Dec. 9, 1901, being for 3 months' 
and days' pension due me on pension certiflcate from the 4 day of Sept, 
1901, to the 4 day of Dec, 1901, for which I bave signed duplicate receipts. 

Daniel R. Hodsdon. 

(Wltness wlio can write.) (Slgn name as above.) 

Flora E. French. 

In the left-hand margin îs written the folio wlng : 

Assistant Teeasuber, 

Boston, Masa. 
cher is worthless if executed prier to the last date specifled In the receipt 
Original. 



In the right-hand margin is written the foUoioing: This voucher is worth- 
less if executed prier to the last date specifled in the 



which then and there contained a fraudulent and flctitious statement, as he, 
the said Daniel H. Pooler, then and there well knew, in this, that in said 
voucher said Daniel H. Pooler averred that he was the Identical person named 
in pension certiflcate numbered eight hundred forty-tbree thousand six hundred 
and one (843,601), dated the twenty-eighth day of January, in the year of our 
Lord eighteen hundred and niuety-three, who served in Company D, Fifth 
Régiment, Maine Volunteers, when in truth and in fact, he was not the iden- 
tical person named In the pension certiflcate as aforesaid, in bis own name 
or in the name of Daniel R. Hodsdon, as he, the said Daniel H. Pooler, at the 
time of making said claim, then and there knew, against the peace and dignity 
of the said United States and contrary to the form of the statute of the said 
United States in sucb case made and provided." 
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The main contention seems to be the proposition we hâve numbered 
2, to the effect that a conviction under section 5438 of the Revised Stat- 
utes [U. S. Comp. St. 1901, p. 3674] cannot be maintained. Varions 
statements were made by the parties with référence to proceedings in 
the District Court, indicating that the court and the United States had 
in view only that section; but ordinarily this would not be of great 
conséquence, if the indictment is sustainable under any provision of 
law other than that section. In that event, there would not ordinarily 
be a reversai, or, if there were a reversai, it would be simply for the 
purpose of imposing the proper sentence called for by the indictment. 
It is not necessary, however, tO' search through the record with the view 
of establishing the proposition that the proceedings of the District 
Court were under section 5438, because the sentence imposed cannot 
be otherwise sustained. But, as we hâve said, we regard the second 
count as good under that provision of the Revised Statutes. 

The proposition of the plaintiff in error is that, so far as the offense 
covered by the indictment is concerned, section 5438 has been, by the 
force of implication, repealed by the act of July 7, 1898, c. 578, 30 
Stat. 718 [U. S. Comp. St. 1901, p. 3279]. This act is expressed to 
be amendatory of section 4746 of the Revised Statutes. The penalty 
which the court imposed was authorized by section 5438, namely, 
imprisonment at hard labor for one year, while the act of 1898 does not 
provide for hard labor, and also permits imprisonment for a nominal 
period of even a day. Therefore it is too évident to need discussion 
that, so far as the same offense is specified by each of the two statutes, 
Congress in 1898 enacted leniency, so that the later statute necessarily 
to that extent takes the place of the earlier. Therefore the question 
is whether the subject-matter of the count which we hâve extracted is 
covered by the act of 1898. 

The history of this législation prior to the act of 1898 is explained 
in Edgington v. United States, 164 U. S. 361, 17 Sup. Ct. 72, 41 L. 
Ed. 467. Not only on the face of section 4746, was it a very narrow 
statute, but as construed in Edgington v. United States, at page 363, 
164 U. S., at page 72, 17 Sup. Ct., 41 L. Ed. 467, it was so limited that 
it was applicable only to the offense of procuring another person to 
commit a crime. The amendment of 1898 is plainly of a very spécial 
character, as will appear when we come to examine it; so that it and 
section 5438 cannot be said to cover, "in whole or in part, the same 
matter," as said in United States v. Greathouse, 166 U. S. 601, 605, 
17 Sup. Ct. 701, 41 L. Ed. 1130. Therefore, even if, as there re- 
affirmed, repeals by implication were not favored, there would be no 
ground for maintaining that the newer statute could be regarded as a 
code covering the same ground as the older. 

Starting, however, with the explanation of section 4746 made in 
Edgington v. United States, to the effect that it was applicable only 
to the offense of procuring another person to commit a crime, which 
class of offenses is clearly not in the contemplation of the count which 
we hâve extracted, it will be found that the amendatory act of 1898 
broadens out in that respect only to a very limited extent. Som.e 
minor amendments appear in the latter part of it, with référence to 
the Secretary of the Interior, and broadening out with regard to 
127 F.— 33 
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powers of attorney and certificates of acknowledgment. This act also 
enlarges the maximum term of imprisonment from three years to five 
years, but prohibits imposing both a fine and imprisonment. AH thèse 
amendments, however, are plainly irrelevant. The only amendments 
requiring considération are found in the opening portion of the act 
of 1898, which reads as fohows: "Every person who knowingly or 
wilfully makes or aids, or assists in the making, or in any wise pro- 
cures the making or présentation of any false or fraudulent affidavit, 
déclaration, certificate, voucher, or paper or writing purporting to be 
such," and so forth. The words "déclaration," "certificate," "voucher," 
"or paper or writing purporting to be such," are new, but need not be 
discussed in the présent case. The words "makes or aids, or assists 
in the making, or" are also new. Thèse so far départ from the purpose 
of section 4746, as described in Edgington v. United States, that they 
do not relate to the procuring of a crime by another person ; and they 
impose a penalty directly on the individual who himself prépares the 
false or fraudulent paper, or assists therein. Therefore, if the count 
which we hâve extracted related only to the making of the fraudulent 
voucher which it covers, this judgment would necessarily be reversed 
for the reasons we hâve stated, and the case go back for the imposition 
of a proper penalty under the act of 1898. But while the count covers 
that offense, it is not limited to it. 

It is necessary on this proposition to be careful to distinguish the 
statutes in question from each other. The mind of makers of statutes 
against forgery and counterfeiting were drawn originally to persons 
who pass forged bills or counterfeit coins; but, in the progress of 
législation, in order to strike at the root of the evil, penalties were im- 
posed on those who make forged bills or counterfeit coins, although 
they may hâve had no intention of uttering the sanie, but merely of 
delivering them as merchandise in gross amounts to persons who did 
intend to utter. The forger or counterfeiter who merely forges a 
circulating note or makes a counterfeit coin commits an offense en- 
tirely distinct from one who utters either, or who makes and utters. 
Therefore, while the second count charges the plaintiff in errer with 
both making and using the fraudulent voucher, yet he stands with per- 
sons concerned in circulating forged notes or counterfeit coins, in a 
distinct class from one who merely makes. Consequently, while he 
might, perhaps, hâve been described simply as a maker, and thus hâve 
been indicted under the act of 1898, yet, inasmuch as he is indicted as 
a user as well as a maker, that act does not bar a proceeding against 
him under section 5438, which covers one who "makes, uses, or causes 
to be made or used." With whatever else this count charges, it does 
charge that the plaintiff in error did use an alleged false voucher, so 
that, so far as the spécifie word "use" is concerned, the indictment can 
be sustained under section 5438 of the Revised Statutes, but cannot be 
under the act of 1898. 

According to a method of criminal pleading which is much in prac- 
tice, the charge that the plaintiff in error did both make and use does 
not involve duplicity. This has been applied to some extent even in 
capital cases. Anderson v. United States, 170 U. S. 481, 18 Sup. Ct. 
689, 42 L. Ed. II 16. Even if, under the peculiar condition of the 
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statutes by which the person making is chargeable under the act of 
1898, while the person using is chargeable under section 5438 of the 
Revised Statutes, this count could be objected to as multifarious and 
involving duplicity, yet, according to the settled practice of the fédéral 
courts, this fact could not be taken advantage of on eithe'r a gênerai 
demurrer or a motion in arrest of judgment. The cases on this point 
are so numerous that it is hardly necessary to cite them, but we will 
refer to Connors v. United States, 158 U. S. 408, 411, 15 Sup. Ct. 951, 
39 L. Ed. 1033. Also, as there stated, such an objection may be met 
at any stage of pleadings by section 1025 of the Revised Statutes 
[U. S. Comp. St. 1901, p. 720]. Therefore, as, according to the set- 
tled rules of the fédéral courts, a gênerai verdict of guilty is presumed 
to find to be true everything alleged in an indictment, and in each of its 
counts, no objection can be maintained by reason of any of the proposi- 
tions made to us, arising out of the fact that the sentence imposed in 
this case was under section 5438. 

Another statutory objection is made by the plaintiff in error. He 
calls our attention to the following provision of the act approved on 
December 21, 1893, c. 3, 28 Stat. 18 [U. S. Comp. St. 1901, p. 3270] : 

"That any pension heretofore, or that may hcreafter be granted to any ap- 
plicant therefor under any law of the United States authoi-izing the granting 
and payment of pensions, on application made and adjndicatcd upon, shall be 
deemed and held by ail officers of the United States to be a vested right in the 
grantee to that estent that payment thereof shall not be wlthheld or sus- 
pended until, after due notice to the grantee of not less than thirty days, the 
Commissioner of Pensions, after hearing ail the évidence, shall décide to annul, 
vacate, modlfy, or set aslde the décision upon which such pension was granted. 
Such notice to grantee must contain a full and true statement of any charges 
or allégations upon which such décision granting such pension shall be sought 
to be in any manner disturbed or modifled." 

The plaintiff in error maintains that this statute gave him a vested 
right in the pension to which the indictment in this case relates, of 
so fixed and spécifie a character that ail proceedings against him in 
référence thereto, whether on the criminal or civil side of the judicial 
courts of the United States, are barred until action bas been taken 
by the Commissioner of Pensions as provided therein. So far as this 
indictment is concerned, it would be a sufificient answer that it does not 
allège that any pension was fraudulently obtained, and that it is to 
be construed as alleging only that Pooler, the plaintiff in error, fraud- 
ulently represented himself to be the identical person — that is to say, 
one Hodsdon — named in the pension certificate referred to. But as 
the point is made both on this writ of error, and also on a writ of error 
now pending before us, asking a reversai of the judgment in a civil 
suit between the same parties, we may as well dispose of it hère. 

This législation is found in the body of an act, the gênerai purpose 
of which was to supply urgent deficiencies in appropriations; and, 
therefore, like much législation tacked to statutes of that character, 
it is crude. Its letter, in some respects, sustains the position taken 
by the plaintiff in error. On the one hand, notwithstanding the method 
of its enactment, the court is bound to give effect to its provisions so 
far as they are clear, and, on the other hand, notwithstanding the 
mère letter, it must give efïect to what was the législative intent as 1 
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gathered from the statute and from the surrounding circumstances, 
especially if the latter are of a gênerai and positive character. Look- 
ing, therefore, at the statute from the usual point of view from which 
législation is construed, we are of the opinion that the position of the 
plaintiff in error in référence thereto cannot be sustained. 

If construed as claimed by him, it would prohibit the Attorney 
General and ail his assistants, including the attorney of the United 
States for any district, from commencing or prosecuting any suit of 
any kind which questioned the just right of the person to whom a pen- 
sion has been awarded, until tliere had been action by the Commissioner 
of Pensions, after notice of hearing. Not only would this construction 
prohibit any department from moving in the courts to question the 
pension, but it would prohibit any recovery of payments made to the 
pensioner prior to the action of the Commissioner, no matter how 
gross the fraud. What is more serious, it would give the Commis- 
sioner primarily absolute and exclusive jurisdiction over ail questions 
of the validity of pensions, and would, in some cases temporarily, and 
in others permanently, bar the United States from availing themsclves 
of the common remedy for canceling fraudulent transactions to which 
ail their citizens are entitled. It would at the outset, and in some cases 
absolutely and always, shut them out from their own judicial tribunals 
with référence to ail substantial questions as to the validity of pensions, 
and from ail the judicial appliances for ascertaining the truth and en- 
forcing rights, and remit them, as well as the pensioner himself, to 
the Commissioner of Pensions, with no adéquate facilities for either. 
The punishment for every fraud, no matter how gross, under any form 
of criminal proceedings, would thus be postponed, and perhaps effcc- 
tually barred. 

Such a construction, of course, is unendurable, and not to be ac- 
cepted unless compulsory. That it need not be accepted is quite plain 
from the history of the statute as shown in Lochren v. Long, 6 App. 
D. C. 486. That this législation grevv out of the case of the pension 
of Judge Charles D. Long, and the action of the Commissioner of Pen- 
sions in référence thereto, is quite apparent. However that may be, 
it is plain, from Lochren v. Long, that the Pension Office had, previ- 
ous to the act in question, exercised the power and practice of vacating 
pensions, and especially of modifying them. Thereupon, nolwith- 
standing the crude phraseology of this statute, by which its mère letter 
carries it beyond any reasonable purpose, it has its place in the gênerai 
législation about pensions, and is fuUy satisfied by holding that it ap- 
plies only to executive officers, including especially the Commissioner 
of Pensions. In this view, the Court of Appeals for the District of 
Columbia said in Lochren v. Long, page 511 : 

"Presumably to meet complalnts prévalent concerning the action of the Pen- 
sion Office in suspending and reducing pensions, the following provision was 
inserted In the appropriation act of December 21, 1893." 

The court then cited the législation in question. The opinion con- 
tinued, at page 5 12 : 

"In this statute, for the flrst tlme, the pension Is recognized as a vested 
right, and then to an extent only that prevents its summary suspension or 
abrogation." 
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Thus, by the words "only" and "summary," the court limited the 
force of the statute to the proceedings in the Pension Office. While, 
perhaps, it could not be Hmited merely to the ofïicials of the Pension 
Office, and while, perhaps, the court did not quite mean that, yet thèse 
extracts from its opinion, including especially what was said about 
meeting complaints concerning the action of the Pension Office, and 
the words "only" and "summary," put it beyond question that the court 
regarded this législation as restricted to the acts of executive officers 
of the character referred to in the citations we hâve made. It is true 
that the expressions cited are only dicta, but they undoubtedly reflect 
the individual opinions of the eminent justices who united in the dé- 
cision ; and they receive our concurrence, as stating a construction of 
this législation which we are at liberty to accept for the purpose of 
avoiding the violent conclusions and the most exceptional results which 
would otherwise follow. 

Only one other statutory question cornes before us, and that is in- 
volved in the first of the main propositions which we hâve said are 
in issue. The bill of exceptions states that the United States put in 
évidence, in lieu of the original pension certificate, "certain records re- 
lating- to the same," which records, it further states, were to be copied 
as a part of the case. We do not find them in the transcript before us ; 
but this is apparently of no conséquence, as the only point seems to be 
that anything offered in lieu of the certificate was of a secondary char- 
acter, and so not admissible. 

We pass by the fact that the pension certificate is referred to in the 
statutes only incidentally, and is in its nature incidental, while the 
records of the Pension Office, like other records of the great executive 
departments, are fundamental, contemplated by law, and positively 
required by the régulations established under title ii, c. 5, §§ 470-474, 
Rev. St. [U. S. Comp. St. 1901, pp. 267-269]. The former might be 
destroyed or lost without serious détriment, while confusion would 
follow the destruction of the latter. Independently of this, it is com- 
mon practice to oft'er in évidence quite indiscriminately either the 
departmental records, or the certificates authorized by law setting out 
the substance of those records. Section 882 of the Revised Statutes 
[U. S. Comp. St. 1901, p. 669] provides for the use of transcripts of de- 
partmental "books, records, papers, or documents," wherever the 
originals are relevant. Inasmuch as the records of the Pension Office 
are required by law, they are, of course, on settled rules, évidence of 
what they properly contain; and that they properly contain the facts 
of the granting of a pension, and of the issuing of a certificate thereof, 
if the certificate is essential, cannot be disputed. That in this par- 
ticular the courts follow the common practice with référence to copies 
of departmental records appears from Ballew v. United States, 160 
U. S. 187, 189, 191, 16 Sup. Ct. 263, 40 L. Ed. 388; and we think the 
court below was justified in adhering to it. 

The remaining main proposition is that the pension certificate should 
hâve been set out by its ténor. The gênerai rule is that, unless there is 
a spécial reason therefor, a written instrument may be described by its 
légal efifect. Bishop's Criminal Procédure (4th Éd.) 214. The only 
exceptions, according to the ordinary rules of pleading, are where the 
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instrument relates to the very gist and pith of the offense. In this 
case the fraudulent voucher is such gist and pith, and the pension cer- 
tificate is only a fact necessary to be averred as leading up to it. There 
is no allégation that the certificate was fraudulently obtained, but only 
that there was a false personification in connection with the voucher 
set eut in the count which we hâve extracted. In this particular the 
analogy to a counterfeit note of a national banking association is 
perfect. Where a person is accused of counterfeiting a note, the note 
must, of course, be set out by its ténor; but an allégation giving the 
substance of the authorization, or certificate of authorization, of the 
association, is ail that is required for that. It is enough to say that the 
proposition made by the plaintiff in error on this point is not sustained 
by the practice, and that, if it ever should be approved, it would lead 
to a .System of criminal pleadings which would be intolérable for its 
mass and détail. It is not necessary to advert to authorities, but it is 
convenient to cite Durland v. United States, i6i U. S. 306, 315, 16 
Sup. Ct. 508, 40 L. Ed. 709, as in harmony with the practical resuit 
which we hâve reached in this particular. 

The plaintiff in error also makes some objections of a minor char- 
acter to the allégations found in each of the counts of the indictment, 
ail of which would require for misdemeanors extremely strict rules, 
for which lie gives us no support by any citation of authorities. The 
first is that there is no allégation that the pension certificate to which 
the indictment relates was ever issued by the United States, or that the 
United States was ever liable to pay a dollar under it to the défendant 
or to anybody, and that no proof was offercd on either of thèse issues. 
Whether proof of that character was offercd is not before us, because 
this could be brought into the record only by the bill of exceptions, 
which makes no statement on the point. Under the circumstances, we 
are conclusively bound to présume that it was offered so far as neces- 
sary. 

We hâve said enough to show that the issuing of the certificate was 
not necessarily a matter of substance, so that this objection, to be com- 
plète, should deny that there is any allégation that any pension was 
granted. That, however, the, varions counts of the indictment are 
sufficient in this respect, under section 1025 of the Revised Statutes 
[U. S. Comp. St. 1901, p. 720], as interpreted by the Suprême Court 
in sundry points, is too clear to require further observation. Indeed, 
looking at the fact that this is simply a misdemeanor, we are satisfied 
that the granting of a pension and the issuing of a certificate are neces- 
sarily implied in what is alleged, which is ail that could be required on 
any reasonable rules of criminal pleading; and this necessarily covers 
the légal conséquence of the liability of the United States. 

The next proposition is that some of the allégations in the indict- 
ment are in the participial form — as, for example, in those portions 
of the various counts which use the words "by then and there execut- 
ing and presenting." It would be enough to say that this does not 
appear in the second count, but, for the reasons stated with référence to 
the propositions last discussed, this form of allégation is clcarly suf- 
ficient in the fédéral courts in misdemeanors, and also is in harmony 
with the common practice in ail the courts. Wharton's Précédents of 
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Indictments (2d Ed.) forms (216) for assault and battery, (221) for as- 
sault and inciting a dog to bite, (529) for false prêteuses, and many 
others that might be stated. 

We believe we hâve covered the propositions made to us, and, with 
référence to ail of them, we find no error in the record. 

Inasmuch as the sentence in this case was permissible under section 
5418, and also under section 5479, of the Revised Statutes [U. S. 
Comp. St. 1901, pp. 3666, 3696], we are net required to détermine 
whether or not, on the allégations of the various counts of the indict- 
ment, either of them should be held to hâve been laid under either of 
those sections. 

The judgment of the District Court is afErmed. 



POOLER V. UNITED STATES. 

(Clrcuît Court of Appeals, First Circuit. January 21, 1904.) 

No. 496. 

1. United States— Suit bt at Coiimon Law— Jiteisdiction or District 

COUET. 

Rev. St. § 563, par. 4 [U. S. Comp. St. 1901, p. 450], confers on the District 
Court jurisdiction of an action by tbe United States to recover money 
fraudulently obtained by défendant In payment of a false daim for a 
pension. 

2. Same— Cumulative Remedy Given bt Statute. 

The right of the United States to sue for recovery of money obtained 
from it by means of a fraudulent claim is one existing at common law, 
and the remedy by pénal suit given by Kev. St. §§ 3490-3494 [U. S. Comp. 
St. 1901, pp. 2328, 2329], is cumulative, and not exclusive. 

3. FEDERAL Courts— RuLES or Evidence— Followinq State Practice. 

The présent rule In Maine, settled by the later décisions, that in civil suits 
the fact that the alleged right of recovery is grounded on an act of de- 
fendant which constitutes a crime, does not require any différent measure 
of proof from that required in ordinary suits, applied. 

In Error to the District Court of the United States for the District 
of Maine. 

David D. Stewart, for plaintiff in error. 
Isaac W. Dyer, U. S. Atty. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. This is a civil action, brought in the 
District Court for the District of Maine, arising out of the same fraud 
to which the indictment in Daniel H. Pooler v. United States (471 on 
the docket of this court) 127 Fed. 509, relates. The United States 
now claim to recover of Pooler the amounts which he wrongfully re- 
ceived as alleged pensioner under the facts appearing in the indictment 
referred to. The verdict and judgment were for the United States, 

1[ 3. Fédéral courts following state practice as to rules of évidence, see note 
to O'Connell v. Reed, 5 C. C. A. 594. 
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and Pooler took out this writ of error. The alleged errors appear 
by the assignment thereof, as follows: 

"(1) That thls, being confessedly an action at common law, cannot be maln- 
tainpd in this court for want of Jurisdietlon. 

"(2) ïhat by sections 3490, 3491, 3492, 3493, and 3494 of the Revised Statutes 
[U. S. Comp. St. 1901, pp. 2328, 2329], Congress has provided the mode and 
mamier in which this pension money, if recelved by the défendant a.s the 
plaintiffs contend, could be recovered back ; that this remedy provided by act 
of Congress is exclusive, and must be followed; and that this action at com- 
mon law cannot, therefore, for that reason also, be maintalned. 

"(3) That under the act of Congress of December 21, 1893, c. 3, 28 Stat. 16 
[U. S. Comp. St. 1901, p. 3270], the plaintifCs having offered no évidence that 
the defendant's pension certificate had been annulled or vacated. or in any 
mannor alïected or modifled, under the provisions of that act, that no action 
could be maintained to recover back pension money paid under a pension cer- 
tificate. 

"And the sald défendant says the learned District Court erred in not glvlng 
the foregoing instructions to the jury, and in declinlng to direct a verdict for 
said défendant upon the grounds and for the reasons above set forth. 

"(4) And the said défendant further says that the learned District Court 
erred in ref uslng to instruct the jury that, as the ground upon which the plain- 
tiffs claimed to recover in thls action Involved the commission of a crime on 
the part of said défendant, the plaintiffs must prove it beyond a reasonable 
doubt. 

"And erred in glvlng them the affirmative instruction that the plaintilïs would 
be entitled to recover upon a prépondérance of the évidence, as is the rule in 
other civil suits." 

The propositions of the plaintiff in error do not strike us as trouble- 
some. That which relates to the act of December 21, 1893, has been 
disposed of on the writ of error to the judgment of the District Court 
on tiie indictment to wliich we hâve referred. The plaintiff in error 
claims not only that this is an action at common law, but that the féd- 
éral courts hâve no jurisdiction, except what is conf erred by the stat- 
utes of the United States. Both thèse propositions are correct; but 
full jurisdiction is given the District Court by section 563, par, 4, of 
the Revised Statutes [U. S. Comp. St. 1901, p. 456] — a provision of 
law which has been recognized by the Suprême Court several times, 
the last on which we put our hand being United States v. Sayward, 160 
U. S. 493. 495. 16 Sup. Ct. 371, 40 L.^Ed. 508. 

As to sections 3490, 3491, 3492, 3493, and 3494 of the Revised Stat- 
utes [U. S. Comp. St. 1901, pp. 2328, 2329], the plaintiiï in error says 
that, where the Législature créâtes a right and prescribes the remedy, 
the remedy thus prescribed is exclusive. This, as a gênerai proposition 
of law, is correct. The right in this case, however, was not created by 
Congress, but existed at common law; and it is plain that whatever 
remédies are afforded to the United States by the provisions of the 
Revised Statutes which the plaintiff in error cites are cumulative, so 
that it is at the option of the United States which to elect. Thèse 
sections and section 5438 [page 3674] originated in the act of March 
2, 1863, c. 67, 12 Stat. 696. Section 5438 was the first section of that 
act. As there framed, it was limited to persons in the land and naval 
forces, or in the militia in actual service. The penalties imposed in 
other portions of that act were limited to persons other than those 
specified in the first section. In the revision the sections of the original 
act were disconnccted, and the first was amended to reach everybody. 
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The reasons why thèse changes were made were not stated by the com- 
missioners in the draft revision of 1872, explained by us in King's 
Case, 64 Fed. 331, 12 C. C. A. 145 ; but, however this may be, \t is 
clear that the remedy given by section 3490, and séquence, is strictly 
pénal, and not only so, but qui tam, and therefore under no rule of in- 
terprétation can it be regarded as superseding the prior right of the 
United States to proceed at common law. There is nothing in any 
case cited by the plaintiflf in error which affects thèse propositions, and, 
if there were, the relations of thèse statutes to each other are so clear 
that we could not be influenced thereby. 

The remaining error assigned is that the court refused to instruct 
the jury that, as the ground on which the plaintifif below claimed to 
recover in this action involved the commission of a crime on the part 
of the défendant below, the United States were required to prove their 
allégations beyond a reasonable doubt. This was as practiced in 
Maine until the décision in Knowles v. Scribner, 57 Me. 496. At that 
time the Suprême Judicial Court entirely abrogated the rule formerly 
acted on, and substituted the ordinary rule in civil suits. Knowles v. 
Scribner has always since been adhered to, and broadly applied, as was 
fully explained in Campbell v. Burns, 94 Me. 127, 137, 46 Atl. 812. 
The District Court, as required by the statutes of the United States, 
correctly foUowed the existing local rule, the same being now fully 
established. 

The judgment of the District Court is affirmed, with interest and 
without costs. 



CITY OF MOBILE v. SHEA. 

(Circuit Court of Appeals, Fifth Circuit January 5, 1904.) 

No. 1,277. 

1. CONTEACT WITH CiTT FOE CoNSTETJCTING SeWER— VARIATIONS FBOM SPECI- 
FICATIONS— MAKING Décision of Engineee Conclusive, 

A written eontract was entered into between a city and a contractor for 
the construction of a System of sewerage for the city in accordance wlth 
plans and spécifications annexed, and at priées for work and materials 
shown in a schedule also attached, although the right was reserved to 
change the amounts from those shown in the plans and spécifications. 
It was further expressly provided that ail estimâtes of work donc and 
materials furnlshed should be made by the city engineer, and ail différ- 
ences and disputes in relation thereto, or any other matter or thing arising 
in référence to the construction of the said sewerage System, should be 
referred to him, and his décision thereon should be conclusive, final, and 
bindlng on both parties. Beld, that the work done and the materials fur- 
nished by the contractor in constructing the sewerage System, although 
the plans and spécifications were in some instances departed from, were 
done and furnished under the eontract, and at the prices therein fixed, 
and that, as to the amount of the same, and upon any other matter of dis- 
pute, the estimate or décision of the engineer was conclusive. 

In Error to the Circuit Court of the United States for the Southern 
District of Alabama. 

On October 21, 1898, the parties to this action entered into a written eon- 
tract, the provisions of which, so far as they are material for considération 
herein, are substantially as foUows; 



522 127 FEDERAL REPORTER. 

"(1) That for and in considération of the sum of one tiundred and eighty- 
six thousand tvvo hundred and seventy-two dollars and fifty cents ($186,- 
272.50), said party of the second part agrées, obligates and binds himself to 
equip and construct a complète and perfect System of sewerage for the clty 
of Mobile, according to the spécifications attacbed to, and forming a part of, 
this agreement. It being expressly understood and agreed that this agree- 
ment shall be construed and Interpreted in connection with said spécifications, 
the same being the basis upon which this agreement is fouuded. 

"(2) It is further expressly understood and agreed by and between the par- 
ties to this agreement that, as set forth in the spécifications hereto attached, 
ail différences and disputes in référence to the work, materials, labor and 
transportation used, estimâtes for work done, or any other thing or matter 
whatsoever that may arise in référence to the construction of said sewerage 
System, shall be referred to the engineer of the party of the first part, and that 
the décision of said engineer of the party of the flrst part shall be conclusive, 
final and binding upon the parties to this agreement." 

"(4) It is further expressly understood and ngreed that ail work, labor, ma- 
terials and transportation, done or furnished iu constructing said sewerage 
System, shall be at the priées stipulated in Schedule A attached to the spécifi- 
cations annexed to this agreement, and which Schedule A is hereby made a 
part of this agreement and is to be signed together with said spécifications by 
the mayor of said city of Mobile and by said party of the second part. The 
engineer mentioned and so termed in this agreement is T. W. Nichol of Mobile, 
Alabama, or bis successor. 

"(5) It is further expressly understood and agreed tbat the said party of the 
second part is to furnish ail material of every kind, character and descrip- 
tion, labor and transportation necessary to be used in the construction of 
said sewerage System at the priées named in said Schedule A, which lias, by 
the fourth paragraph or section of this agreement, beeu made a part of this 
agreement. 

"(G) It is further expressly understood and agreed that on the lOth of each 
month flrst succeeding the commencement of the work and theroafter, the 
engineer shall render to the contraetor an estimate of the work done, in accord- 
ance with tlie spécifications, less a déduction of ten (10) pcr cent. ; and after 
the contracter shall hâve produced évidence that he bas paid for ail the ma- 
terial, labor and transportation entering into the work, or made satisfactor.y 
provision therefor, he shall be paid the sum of such estimate. Should the 
contraetor fail to produce such évidence to the engineer, then such. any, or 
ail amounts due by him for material, transportation and labor will be de- 
ducted out of such estimâtes, and when the eutire work uuder this contract 
and the spécifications made a part thereof, shall bave been completed to the 
entire satisfaction of the engineer, and said engineer shall hâve so certifled in 
writing, then, sixty days thereafter, ail or any balance due the said party 
of the second part, in this paragraph called tlie contracter, shall be paid, less 
any amounts incurred for failure to adequately prosecute the work, and pro- 
vided the party of the second part shall produce évidence satisfactory to the 
engineer that ail claims for material, labor and transportation bave been 
paid. The amount of one hundred and eighty-six thousand two hundred and 
seventy-two dollars and fifty cents ($186,272.50) is intended to cover the entire 
cost of ail the materials, labor and transportation in the complète and entire 
construction of the sewerage System for Mobile, Alabama, as shown in the 
plans and spécifications made a part hereof, and such changes as may be made 
hereafter by the engineer and accepted in writing by the said party of the 
second part. This amount, however, it is expressly understood and agreed, 
may be increased or diminished and will be flnally determined by the de- 
tailed figures and priées shown in Schedule A, forming a part of this agree- 
ment. It being the sensé of this agreement that for increased work, the 
word 'work' including materials, labor and transportation, the party of the 
second part shall be paid at the priées named in Schedule A, and for any 
déduction in work, as above defined, the déductions shall be made at the priées 
named in Schedule A.'' 

"(11) It is furtheK expressly understood and agreed that this agreement Is 
uot to be binding upon the parties hereto, uuless the next General Assembly 
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of the State of Alabama shall expressly authorize the axithoritîes of the city 
of Mobile to issue bonds of the eity of Mobile in an amount of seven hundred 
and fifty tbousand dollars ($750,000.00) to pay for tbe System of watei-works 
and also for the System of sewerage herein provided for, and said bonds shall 
bave been sold by the city of Mobile." 

"(14) It is further expressly understood and agreed wherever there is a 
conflict between the spécifications and this typewritten agreement, the terms 
and conditions of the typewritten agreement shall govern." 

Among the provisions of the "spécifications for the construction of a Sys- 
tem of sewerage for the city of Mobile," the following appear : 

"It is the intent of thèse spécifications that the engineer's décision in ail 
matters relating to the work, the rendering of partial or final estimâtes, shall 
be final and blnding. The engineer's estimate of quantifies contained herein 
is understood to be approximate, which may be increased or diiuinished. 
Excavations below grade, wherever required by the engineer, shall be done by 
the contracter at the priée per lineal foot stlpulated for a sewer of that size 
and depth, said depth to be determined by the engineer. The contracter will 
be required to sign thèse spécifications with contract, notwithstauding the 
contract identifies this Instrument, the intent being that the contracter has 
fuUy understood the définitions contained therein." 

The complaint was flled March 28, 1901. It embraces seven counts. The 
flrst four counts of the complaint seek to recover, first, upon an account ; 
second, upon an account stated ; third, for merchandise, goods, and chattels 
sold by the plaintifC to the défendant ; fourth, for work and labor done for the 
défendant by the plaintifE at his request — each for the amount of $44,464.28. 

The fifth, sixth, and seventh counts of the complaint are substantially as 
follows : 

"(5) The plaintifC claims of the défendant the further sum of twenty-seven 
thousand one hundred and fifty -eight and ■'"/loo dollars, for that, heretofore, 
to wit, on the twenty-flrst day of October, 1898, the plaintifC and the défend- 
ant entered into a written contract, whereby the plaintifC agreed to construct 
for the défendant a certain System of sewers in the city of Mobile in accord- 
ance with certain plans and drawings which were then at the office of the 
engineer in charge of said work at Mobile, Alabama, and by which said con- 
tract the eity of Mobile undertook and agreed to pay the plaintiff for his work 
at a stlpulated scale of priées set forth in a schedule attached to said con- 
tract ; and the plaintifï avers that, notwitlistanding the agreement between the 
plaintiff and the défendant to the efCect that said sewers should be constructed 
in accordance with the plans and drawings aforesaid, the said eity of Mobile, 
subséquent to the exécution of said contract, requosted the plaintiff to lay the 
said sewer pipes at various and sundry places upon grades at variance with 
the said plans and drawings, and the plaintiff complied with this request, and 
the said city of Mobile agreed and promised to pay for such extra work and 
material at the reasonable value thereof ; and the plaintiff avers that the 
reasonable value of the extra work and material required by said changes and 
furnished by the plaintiff Is twenty-seven thousand one hundred and fifty- 
eight and 'o/ioo dollars, for which he sues. 

"(6) The plaintiff claims of the défendant the further sum of two thousand 
nine hundred seventy-three and ^^/mo dollars, for that, heretofore, to wit, 
on the 21st day of October, 1898, plaintiff and the défendant entered into a 
written contract whereby the plaintiff agreed to construct for the défendant a 
certain System of sewers in the city of Mobile in accordance with certain pians 
and drawings which were then and there at the office of the engineer in 
charge of said work at Mobile, Alabama, including the érection of certain man- 
holes of the depth and size required by said spécifications, and by which said 
contract the city of Mobile undertook and agreed to pay the plaintiff for this 
work at a stlpulated scale of priées set forth in the schedule attached to said 
contract ; and the plaintiff avers that, uotwithstanding the agreement between 
the plaintiff and the défendant to the effect that the said sewers should be con- 
structeil in accordance with the plans and drawings aforesaid, the said city 
of Mobile, subséquent to the exécution of said contract, requested this plaintifC 
to lay the said sewer pipes at various and sundry places upon grades at vari- 
ance with the said plans and drawings, which change necessitated extra and 
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addltional work In making said manholes larger and decper, and the plalntifC 
complied with this reqnest, and the city of Mobile agreed and promlsed to pay 
"or the said extra work and niaterial at the reasonable value theiieof ; and the 
j)laiutiff avers that tlie reasonahle value of said extra work and material upon 
said manholes required by said change and furnished by the plaintiff is two 
thousand nine hundred seventy-three and ao/joo dollars, for which ho sues. 

"(T) The phiintiff claims of the défendant the further sum of thirteen thou- 
sand nine hundred ninety dollars for the breach of au agreeiuent entered iuto 
by it on, to wit, the 21st day of October, 1898, in substance as foUows : that 
îs to say, by which the plaintiff agreed to construct for the défendant a cer- 
tain System of sewers in the city of Mobile according to certain plans and 
specitications made a part thereof, and such changes as might be made there- 
in by the engineer in charge of said work, and accepted in writing by the plain- 
tiff, and whereby the défendant agreed to pay the plaintiff for the equipmeiit 
and construction of said System of sevverage at certain designatcd rates, 
which were fixed by a schedule of priées attached to said contract ; and the 
plaintiff says that, although he was at ail times ready and willing to Iiave 
fuUy complied with the said contract upon his part, the défendant failed to 
comply with the following provisions thereof ; that is to say, that the défend- 
ant, without the written consent of the plaintiff, abandoned the construction 
of twenty-seven and »8/ioo mile» of the said System, and declined to permit 
the plaintiff to construct the same, or to pay the plaintiff therefor, by reasoii 
of which the plaintiff was injured. In this : that the contract price for the 
construction of the said twenty-seven and "s/ioo miles exceeded the price at 
which the plaintiff could hâve performed said work and furnished said ma- 
terial by the sum of thirteen thousand nine hundred and ninety dollars, for 
which the plaintiff now sues." 

The défendant, for answer to the eomplaint, said it is not guilty of the mat- 
ters alleged therein, and, for second and third jilea to the second, third, fourtji. 
fifth, and sixth counts of the eomplaint, said tliat tlie sum of nioney chiinied 
of the défendant for work and labor done, and for transportation and mate- 
rials furnished, cannot be recovered of the défendant, because the same was 
done and performed and furnished under a written contract, referring to the 
provisions thereof, which stipulated that the décision of the engineer should 
be conclusive, final, and binding upon the parties to the agreement, and that 
the engineer, in his partial and final estijiates of the work and labor donc, and 
transportation and materials furnished, did pass upon and décide what was due 
the plaintiff for ail of the same, and for ail extra compensations due for larger 
and deeper manholes forming a part of said sewer System, and for ail mate- 
rials and transportation furnished, and the construction thereof, and that tho 
défendant did pay to the plaintiff the l'ull aniount of ail partial and final 
estimâtes due hlm, as eertified by the engineer. 

And. fourth, for fnrtlier plea to the severith count of the eomplaint, the 
défendant said that the sum of money claimed thereunder could not be recov- 
ered under the terms of the written contract. as shown in sections 2 and i! 
thereof, and under the provisions of the speciiications to the effect that it is 
the intention thereof that the engineer's décision in ail matters relating to the 
work and the rendering of partial and final estimâtes shall be final and bind- 
ing, and that the engineer's estimâtes of quantifies contained tlierein is under- 
stood to be approximate, which may be increased or diminlshed ; and the de- 
fendant avers that, under the provisions of the written contract, the défend- 
ant had a rlght to deduct the number of miles stated in the seventh count froni 
defendant's proposed sewerage System, and to abandon the construction of 
same, and not be liable to the plaintiff In this action for not allowing him to 
build the 27.98 miles of said sewerage System. 

To thèse pleas the plaintiff demurred respectively, separately, and severally, 
presentlng numerous grounds in support of his demurrer. Thèse domurrers 
were ail overruled. Thereupon the plaintiff replied to the pleas of the de- 
fendant. First, for answer to each of the pleas, the plaintiff takes issue 
thereon ; second, he sets up, by référence to a marked exhiblt, the written con- 
tract to which the pleas refer, and, coutiuuing his replication, proceeded as 
follows: 
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"And the plaîntiff further avers that the plans and drawings referred to in 
said contract, and made a part thereof, were, as stated in said spécifications, at 
ttie oiiice of tlie said engineer, Mobile, Alabama, and showed upon tlieir face 
over vvhat territory and upon what grades the said sevverage System was to 
be constructed under said contract. And tlie plaintiff further avers that, after 
the exécution of said contract, the défendant, without the written consent of 
the plaintiff, materially changed the grade of the said sewerage System in 
varions and sundry places, so as to necessitate larger excavations of earth in 
addition to that called for by said written contract, and of a character which 
was rendered materially more expensive than the work provided for by said 
contract in the same locality, by reason of a différence existing between the 
character of the soil at the depths provided by said plans as agreed upon be- 
tween the said parties, and the character of the soil the removal of which 
was required by said changes, and the défendant thereby likewise necessi- 
tated the use of a large amount of bracing, and the use of a large amount of 
material which were not required by the work as provided for by said con- 
tract, and requested the plaintiff to do the extra woi'k required by said modi- 
fications, and agreed to pay the plaintiff therefor at the reasonable value 
thereof ; and plaintiff avers that it is for the recovery of the différence be- 
tween the reasonable value of the said work, and the amount which the plain- 
tiff has paid on account thereof, that this suit is brought. 

"And for further answer to the second plea and also to the third plea by 
the défendant pleaded, separately and severally to each of said pleas, as 
pleaded to the sixth count of the complaint, the plaintiff says that the contract 
referred to in said plea, together with the spécifications and the schedule of 
quantifies and priées referred to in said contract, and which are thereto at- 
tached, were in words and figures as the same appear from a copy thereof 
which is hereto attached, marked 'Exhibit A,' made a part hereof, and now 
specially referred to and incorporated herein. 

"And the plaintiff further avers that the plans and drawings referred to in 
said contract, and made a part thereof, were, as stated in said spécifications, 
at the office of the said engineer. Mobile, Alabama. and showed upon their face 
over what territory and upon what grades the said sewerage System was to 
be constructed under said contract. 

"And the plaintiff avers that, after exécution of said contract, the défendant, 
without the written consent of the plaintiff, materially changed the grade of 
said sewerage System in various and sundry places, at which the manholes 
therpin referred to were to be erected, so as to necessitate the building of said 
manholes much deeper and larger than was required by said plans as provided 
in said contract, and so as to render the construction and material thereof 
materially more expensive than were the same provided for in said contract, 
by reason of the increased size and depth thereof, and by reason of a différence 
between the character of the soil, the removal of which was required by said 
changes, and the défendant requested the plaintiff to do the extra work re- 
quired by said modifications, and agreed to pay the plaintiff therefor at the 
reasonable value thereof ; and the plaintiff avers that it is for the recovery 
of the différence between the reasonable value of said extra work and material, 
and the amount which the plaintiff has paid on account thereof, that this suit 
is brought. 

"And for further repllcation to the fourth plea by the défendant, pleaded to 
the seventh count of the complaint, the plaintiff says that the contract referred 
to in said plea, together with the spécifications and the schedule of quantifies 
and priées thereto attached, were in words and figures as the same appear 
from a copy thereof which is hereto attached, marked 'Exhibit A,' made a 
part hereof, and now referred to ; and the plaintiff avers that the plans and 
drawings referred to in said contract were on file in the ofiice of the said en- 
gineer. Mobile, Alabama, and showed upon its face definitely the territory over 
which said sewerage System was to be constructed, and the grades thereof : 
and the plaintiff avers that the défendant, after the exécution of said contract. 
and without the consent of the plaintiff, breached the said contract, in this : 
that the défendant, without the written consent of the plaintiff, abandoned 
the construction of twenty-seven and ^s/^g miles of the said System, as shown 
by the said plans and drawings, and declined to permit the plaintiff to construet 
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tlie same or to pay the plaintiff therefor, by reason of wMch the plaintiff was 
injured as alleged in said seventh count of the complaint." 

To the second, thlrd, and fourth of thèse replications the défendant opposed 
uumerous demurrers, among other grounds submltting that the replications 
failed to show that any work was done by the plaintiff uot provided for in 
Schedule A, or below the depths provided for in Schedule A, or to show what 
changes the défendant niade in the grade at which worli was done, or that the 
estimâtes of the work done by the plalntlfC iinder the changed grade were 
passed upon and allowed by the englneer as provided for in the eontract, or 
that the plaintiff objectod to the changes in the grade, and, as additional 
grounds of demurrer to the fourth replication, that the replication shows that 
the défendant had a right to diminish the work, and sliows that the plaintiff 
was to be paid for such work as he did, and faila to show that he did any 
work. The demurrers to tlie second and third replications were overruled. 
Tlie demurrer to the fourth replication was sustained. Thereupon the plain- 
tiff, with leave, amended the fourth replication by inserting between the words 
"and the grades thereof" and the words "and the plaintiff avers that the de- 
fondant," the following, namely : "And that the sewcrage System so to be con- 
structed by the plaintiff under the terms of the eontract consisted of more than 
twenty-seven miles of sewer, to wit, of elghty-six aud '"'/loo miles of sewer, 
to be paid for under said eontract per lineal foot stipulated therein." 

To the fourth replication, as amended, the défendant subinitted substan- 
tially the same demurrers that had been submitted originally, and, thèse belng 
overruled, the défendant rejoined, joining Issue upon the second, third, aud 
fourth replications, and said : 

"(2) And for further rejoinder to said second replication of the plaintifC, the 
défendant avers that, for ail work done by the plaintiff in building said 
sewerage System for défendant, he received a written estimate made by the 
engineer provided for in said written eontract, showing the amount of work 
done and the price, as provided for in said Sclicdule A, made a part of the said 
replication, and which said estimâtes the plaintiff presented to the défendant, 
and the défendant paid the plaintiff the amounts showed by such estimâtes, 
and which sums were accepted by the plaintiff, and receipted for by hlm. 

"(3) And for further rejoinder to said second replication of the plaintiff, the 
défendant avers that, upon the completion of ail work done by the plaintiff in 
building said sewerage System, the plaintiff received from the engineer a final 
estimate in writing showing the total work done by the plaintiff in building 
said sewerage System, and the priées therefor, as shown by Schedule A, made 
a part of said replication, and presented the same to the défendant, and was 
paid by the défendant the amount of said final estimate, which sum plaintiff 
received and receipted for. 

"The défendant pleads to the third replication of the plaintiff the second 
and third rejoinder pleaded by it to said second replication. 

"And now comes défendant, and for rejoinder to the fourth replication of 
the plaintiff, as amended, and avers that, from time to time during the progress 
of the building of said sewers by the plaintiff for the défendant, certain of the 
work contemplated by the plans was eliminated by the défendant, and the 
plaintiff was notifled of such éliminations, and such éliminations were the same 
that plaintiff clalms as a breach of said eontract, and that the plaintiff made 
00 objections thereto, and said sewerage System was completed by the plain- 
tiff wlthout objection, with such streets or portions of streets left eut, and 
plaintiff never claimed at any time before the completion of said sewerage 
System that his consent In writing was necessary to such éliminations. 

"And for further rejoinder to the fourth replication of the plaintiff, as 
amended, the défendant avers that the plaintiff, after said written eontract 
was made, verbally assented to the éliminations by the défendant of, to wit, 
twenty-seven and ninety-eight one-hundredths miles of sewers, and such élim- 
inations were the same that plaintiff clalms constituted a breach of said eon- 
tract" 

Entry of the final judgment In the case Is In thèse words : 

"The évidence and argument being concluded, the jury Is now charged by 
the court, and the case submitted to them. 

"And now comes the jury, and upon thelr oaths do state 'that the jury finds 
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for the plaintiff, and assesses the damage at seventeen thousand fifty-eight and 
=»/ioo ($17,058.58). December lOtli, 3902. S. Z. Bellah, Foreman.' 

"It is therefore ordered and adjudged by the court that the said Thomas J. 
Shea do hâve and recover from the said city of Mobile the said sum of seven- 
teen thousand flfty-eight and ^«/lao dollars ($17,058.58), together with the costs 
of this suit, of which exécution may be issued." 

R. T. Ervin and B. B. Boone, for plaintiff in error. 
Gregory L. & H. T. Smith, for défendant in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The questions presented on this writ of error dépend upon the proper 
construction of the written contract entered into by the parties, the ma- 
terial parts of which are shown in the foregoing statement of the case. 
We hâve to gather from the rulings on the pleadings the construction 
placed upon this contract by the learned judge who tried the case in 
the Circuit Court. The record brought up does not show, as it was not 
necessary that it should show, any of the incidents of the trial or the 
action of the trial judge between the final rulings on the demurrers and 
the entry of the final judgment. The first two lines of the judgment 
inform us that, "the évidence and argument being concluded, the jury 
is now charged by the court, and the case submitted to them." In order 
to clearly see and fully présent the views of the judge, we hâve thought 
it necessary, or at least proper, to state with unusual fullness the pro- 
visions of the written contract and the pleadings of the respective 
parties. It appears with sufficient clearness on the face of the contract 
itself that it was made by the parties with full knowledge that the city 
of Mobile had been engaged, and was then engaged, in an effort to pro- 
cure authority to issue bonds for a fixed aniount to pay for a System of 
waterworks, and also for a System of sewers, and, in support oif her ap- 
plication to the Législature for that authority, had caused a survey to 
l3e made, and plans and spécifications for the construction of a System 
of sewerage for the city to be prepared, and had received sealed pro- 
posais for the construction thereof, from the défendant in error, at 
least, if not from others, in advance of the Legislature's action, and as 
inducement to the granting of the authority sought. This is shown by 
the eleventh section of the contract, read in connection with the terms 
of the three writings which évidence the agreement of the parties. The 
priées of ail work, labor, materials, and transportation to be done and 
furnished in constructing the sewerage System, stipulated in Schedule 
A attached to the spécifications, were the priées and figures on the 
approximate quantities as proposed by the défendant in error in his bid 
for the construction of the sewers and appurtenances thereto. It bears 
date October ii, 1898. The spécifications required that the bids for 
the construction of the System of sewers should be made on the form of 
proposai furnished by the engineer, and attached to the spécifications. 
Bidders were advised that, before tendering proposais, they should visit 
the locality and acquaint themselves with the physical conditions, and 
that their tender of proposais should be understood as having been 
made with full and complète knowledge thereof, and that the engineer's 
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estimate of quantities contained in the spécifications sliould be under- 
stood to be approximate and might be increased or diminished. The 
written spécifications which the contracter was required to sign, to 
évidence his full understanding of the définitions contained therein; 
the contractor's bid, showing the prices and figures on the approximate 
quantities, for the sum of which he proposed to undertake and com- 
plète ail of the work, set out in tabulated form, and authenticated by 
the due exécution thereof by each of the parties, bearing date, as we 
hâve already said, October ii, 1898; and the final writing, as shown 
in the statement of the case, dated October 21, 1898 — each duly ex- 
ecuted by the respective parties — constitute the written contract, and fill 
more than 20 closely printed octavo pages. Thèse writings ail bave 
relation to a complex system of public improvement of large extent, 
and it is difficult to believe that it was at any time in the contempla- 
tion of either of the parties that this projected improvement should be 
made without any written évidence of a contract to guide them in the 
construction of the work, and in making their partial and final settle- 
ment. The theory of the plaintiff's pleadings appears to be that, not- 
withstanding ail thèse elaborate préparations, and the solemn exécution 
of thèse writings by the parties, when the work was about to com- 
mence, and the office of the writings to begin to bave effect, they were 
wholly set aside, and the work, so far as any work was donc, was 
prosecuted, and settlements therefor made, under a verbal contract, 
which did not stipulate for definite prices, but left the parties at large 
to settle on the basis of the reasonable value of the work, materials, 
labor, and transportation used, and that the writings retain efficiency 
only as to that part of the work which was never done. The pleadings 
of the plaintiff do not state what amount of money he received from 
the city on this work of constructing the sewer system, nor does the 
record anywhere show the amounts paid him during the progress of 
the work, or at the conclusion thereof; and, in the absence of bills 
of exception, we hâve no record évidence of the testimony offered and 
admitted on the trial. 

In the brief submitted by counsel for the défendant in error, it is 
stated that the court overlooked the issue made in the replication to 
the second and third pleas to the first five counts of the complaint, so 
far as they related to the work and labor done and material furnished 
in making extra excavations as incident to the increased depths of the 
sewer system, and charged the jury that the plaintiff could not recover 
for such work and labor done and material furnished, and the amount 
of the verdict shows that the jury responded to thèse instructions, and 
found for the plaintiff only under the sixth and seventh counts of the 
complaint. The sixth count of the complaint only claims $2,973.39 
for extra work and material on the manholes required by the alleged 
changes of plan and spécifications, and furnished by the défendant in 
error. The seventh count in the complaint claims ônly the sum of 
$13,990, alleged loss of profit on work alleged to hâve been contracted 
to be done, which the city afterwards refused to hâve done. The ver- 
dict of the jury, with which the défendant in error appears to be satis- 
fied, must embrace only thèse claims, and the interest that had accrued 
thereon prior to the date of the verdict. It would appear from thèse 
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undisputed features of the case that the changes in the proposed plan 
and spécifications had not been radical. 

We hâve fully examined and considered the cases cited on the brief 
submitted for the défendant in errer, and relied upon in support of his 
contentions. Our attention has been niost carefully given to the cases 
of Wood V. Ft. Wayne, 119 U. S. 312, 7 Sup. Ct. 219, 30 L. Ed. 416; 
Henderson Bridge Company v. McGrath, 134 U. S. 260, 10 Sup. Ct. 
730, 33 L. Ed. 934 ; Wyandotte & D. R. Ry. v. King Bridge Company, 
100 Fed. 197, 40 C. C. A. 325 ; County of Cook v. Henry Harms, 108 
111. 151 ; and Sait Lake City v. Smith, 104 Fed. 451, 43 C. C. A. 637. 
\Ve do not deem it necessary to review thèse cases, and specifically 
point out wherein the contracts and work and pleadings of the con- 
tractor in each of them materially differ from the contract and work 
and pleadings of the parties involved in the case before us. We do 
not think that the contractor has brought his claims within the au- 
thority of the cases he has cited. On the contrary, it seems to us that 
the case made by him does not vary materially from those before the 
Suprême Court in Kihlberg v. United States, 97 U. S. 398, 24 L. Ed. 
1106; Sweeney v. United States, 109 U. S. 5i8, 3 Sup. Ct. 344, 27 L. 
Ed. 1053 ; and Chicago & Santa Fé Railroad v. Price, 138 U. S. 185, 11 
Sup. Ct. 290, 34 ly. Ed. 917. The observations made by Judge Harlan 
in the first of thèse cases, and repeated in the one last cited, are pertinent 
in the présent case. Speaking for the court in those cases, he said : 

"We are to présume from the terms of the contract that both parties con- 
sidered the possibllity of disputes arising between them In référence to the 
exécution of the contract. And it is to be presumed that In their mlnds was 
the possibility that the engineer might err In his détermination of such matters. 
Consequently, to the end that the interests of neither party should be put in 
péril by disputes as to any of the matters covered by their agreement, or in 
référence to the quantity of the work to be done under It, or the compensation 
which the plalntitt mlght be entitled to demand, it was expressly stipulated 
that the engineer's détermination should be final and conclusive. Neither 
party reserved the rlght to revise that détermination for mère errors or mis- 
takes on his part. They chose to rlsk his estimâtes, and to rely upon their 
rlght, which the law présumes they did not Intend to waive, to demand that 
the engineer should, at ail times, and In respect to every matter submitted to 
his détermination, exercise an honest judgment, and commit no such mistakes 
as, under ail the circumstances, would Imply bad f aith." 

If it is possible for parties negotiating with référence to the con- 
struction of such a System of public improvement as that involved in 
this case to bind themselves by express stipulations that the engineer's 
détermination should be final and conclusive, on possible disputes aris- 
ing between them with référence to the exécution of the contract, the 
parties to this action hâve so bound themselves. 

We conclude that the demurrers of the défendant to the second and 
third replications, and to the fourth replication as amended, should 
hâve been sustained. 

It is therefore ordered that the judgment of the circuit court is re- 
versed, and this cause is remanded to that court, with directions to 
award the défendant a new triaU 
127 F.— 34 
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WITHAUP V. UNITED STATES. 
(Circuit Court of Appeals, Elghth Circuit. December 29, 1903.) 

No. 1,771. 

1. FoRGEBT — Evidence — Otheb Foeged Documents Connected with Offense 

ClIARGED. 

In a prosecution for the forgery of an indorsement on a pension chieck 
wliicti was issued after the deatla of the pensioner, and the uttering of such 
check, the voucher on which the check was issued, and one for the siicceed- 
ing quarter, and a postal card received at the Pension Office, and also pur- 
porting to hâve been signed and sent by the pensioner, but the signatures 
to ail of which were forged, and which, as the évidence tended to show, 
were sent in furtherance of the same scheme to defraud, were admissible 
in évidence to prove the guilty intent and knowledge with which the prin- 
cipal acts charged were done. 

2. FEDERAL COUETS — EULES OF EVIDENCE IN CbIMINAL CASES. 

The rules of évidence governing fédéral courts in criminal cases are 
those which were in force in the state at the time such courts were estab- 
lished therein, subject to such changes as hâve been made by Congress, 
and are not changea by subséquent state enactments. In Colorado, such 
rules are those which were in force in the territory at the time it was ad- 
mitted as a state and created a fédéral district. 

3. FOKGEKY — PkOOF OF SIGNATURE — COMPAEISON OF HANDWRITING. 

Under the rule of the common law, which prevails in the fédéral courts 
in Colorado on the subject, the only papers which are admissible in évi- 
dence in a trial for forgery for the purpose of proving by a comparison of 
handwriting tbat the alleged forgery was committed by défendant are such 
as are in évidence in the case for some other relevant purpose, and which 
are adœitted or proved to be in the handwriting or to bear the signature 
of tlie défendant, or such as form a part of the record in tlie case, as a 
pleading or recognizance bearing the defendant's signature, of the genuine- 
ness of which the court may take judicial notice. The court cannot in 
such case take judicial notice of the genuineness of the signatures to papers 
filed in other cases, although a part of its own records, and their admission 
as standards of comparison is error. 

4. Same — Instructions — Weight of Evidence. 

Where an expert witness, who bad stated bis opinion, from a comparison, 
that the alleged forged signature and other writings in évidence were writ- 
ten by the same person, was prevented from giving his reasons for sucli 
opinion, when asked by the prosecution, by an objection from defendant's 
attorney, who, in eross-examination, did not call for sucli reasons, It was 
proper for the court in instructing the jm-y, to state that. If permitted, the 
witness would presumably hâve been able to déclare the reasons upon 
which he based his opinion ; but it was error to go further, and to state, 
in elïect, that such reasons would presumably hâve been convincing. 

In Error to the District Court of the United States for the District 
of Colorado. 

Withaup, défendant in the court below, was there tried and convicted upon 
an indictment charging him with forging upon the baek of a pension checlc the 
name of the payée, and with uttering the check with the forged indorsement. 
The check was dated May 14, 1900, and drawn by the pension agent of the 
United States at Topeka, Kan., upon the assistant treasurer of the United 
States at St. Louis, Mo. Pensions are paid quarterly in February, May, Au- 
gust, and November. The pension agency, in mailing each check to a pen- 
sioner, sends therewith an unsigned voucher for the next payment, upon the 

T 2. Fédéral courts following state practice, see note to O'Connell v. Reed, 5 
C. C. A. 504. 



WITHAUP V. UNITED STATES. 531 

return of which in due course, signed by the pensioner. and stating hîs post- 
office address, the check for the next quarter is mailed to the address named. 
Daniel Mosher, named as payée in the check in question, died at Denver, Colo., 
March 21, 1900, before the check was drawn. Among his effects was the un- 
signed voueher for the May payment, which had accompanied the pension check 
mailed to him in February. Evidence was produced by the government tending 
to show that shortly after Mosber's death this unsigned voueher fell into the 
hands of Withaup, who was a pension attorney reslding in Denver, and f amiliar 
with pension matters ; that the voueher was subsequently received at the To- 
peka pension agency, purportlng to hâve been signed by the pensioner, and de- 
claring his post-office address to be 1511 ArapaUoe street, Denver, a place showu 
to hâve been much frequented by "Withavip at that time ; that the check for the 
May payment was issued upon this voueher, and mailed to the pensioner at the 
address named, and was soon thereafter cashed by a bank in Colorado Springs, 
Colo., upon a day immediately following Withaup's présence there ; that when 
so cashed the cheek purportcd to hâve been indorsed by the payée ; that the un- 
signed voueher for the August payment, which accompanied the May check, 
was subsequently received at the pension agency, purportlng to bave been 
signed by the pensioner, and declaring his post-office address to be Colorado 
Springs ; and that soon thereafter there was received at the pension agency 
a postal card purportlng to be signed by the pensioner, and requesting that the 
August check be mailed to Villa Park, instead of Colorado Springs, as requested 
in his August voueher. Witnesses acquainted with Withaup's handwriting de- 
clared their belief that the indorsement upon the May check, and the signatures 
to the May and August vouchers and to the postal card, were written by 
Withaup. The court permitted the government to produce in évidence four 
papers purportlng to be signed by Withaup, and to be part of the files of some 
former case in that court to which Withaup was a party défendant, and two 
recognizances execnted by him in the case on trial, and forniing part of its 
files. The declared purpose of introduciug thèse papers in évidence was that 
the signatures to them might be used by way of comparison as established 
standards of Withaup's handwriting. A déclaration for increase of pension by 
one Cogan was also admitted in évidence, along with some testimony to the 
efCect that the body of it was written by Withaup. Assuming the seven papers 
last mentioned to be proper standards with which to compare the writing in 
dispute, J. F. Shearman, an expert or specialist in handwriting, called as a 
witness for the government, testifled that the indorsement upon the May check, 
and the signatures to the May and August vouchers and to the postal card, 
were ail written by the same hand which wrote the body of the Cogan déclara- 
tion, and the signatures to the other papers used as standards. The introduc- 
tion of the seven papers, and their use as standards of comparison, were over 
the defendant's repeated objection and exception. The concluding part of 
Shearman's examination in chief was as foUows : "Q. Could you, Mr. Shear- 
man, make it any plainer to the jury and the court as to how you arrive at 
your conclusion by the use of the blackboard? A. I think I could. Q. If you 
will, kindly do so. The Court : I think we will not hâve that done unless it be 
called for by the counsel for the prisoner. Q. I will ask you to state, Mr. Shear- 
man, which can be stated orally, and without the use of the blackboard, any 
explanation of the method by which you reached your conclusion? A. Yes, sir. 
Q. I wish you would please state it. Mr. Fleming : I believe I hâve a right to 
call that out, and not the counsel. The Court : I think it is quite enough for 
him to state generally that it is the writing of the prisoner, unless the counsel 
for the prisoner shall call for his methods of ascertaining it." The witness' 
reason for his opinion, and his method of reaching it, were not asked for by 
the défendant. Upon this point the court instructed the jury : "Mr. Shearman, 
called by the government, was of that class. You may recall that when the 
district attorney proposed hère to bave him go to the blackboard and show the 
similarity of hands — the writing of the signature of Daniel Mosher to other 
writings which had been put in évidence as having been made by the prisoner — 
that it was left to the prisoner's counsel to inquire in that respect, in relation 
to that matter, and the prisoner's counsel did not call for that ; but, presum- 
ably, if he had called for it, Mr. Shearman would hâve been able to déclare 
before you upon what reasons he proceeded in his décision as to the similarity 
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of thèse hands, and how It would be impossible, or at least not a matter to be 
believed, that another person than tlie prisoner could hâve made the writïiig 
upon the back of the eheck." This was excepted to by défendant, and spécifie 
exception was taken to the statement of what the witness "could or would hâve 
done, had he been permitted to go to the blackboard." 

John D. Fleming, for plaintiff in error. 

Earl M. Cranston, U. S. Atty. (Ernest Knaebel, Asst. U. S. Atty., 
on the brief), for the United States. 

Before SANBORN, THAYER, and VAN DEVANTER, Circuit 
Judges. 

VAN DEVANTER, Circuit Judge, after stating the case as above, 
dehvered the opinion of the court. 

No error was committed in admitting in évidence the May and 
August vouchers and the Villa Park postal card. They were for- 
geries, equally with the indorseraent upon the May check, because ail 
were written after the death of the pensioner. The évidence tended to 
show that thèse forgeries, and the uttering of the forged indorsement, 
were connected acts in a single scheme to defraud, perpetrated by the 
défendant. The vouchers and the postal card were therefore admis- 
sible, not to show other offenses distinct from those for which he was 
upon trial, but to prove the guilty intent and knowledge with which 
the principal acts charged were done. United States v. Doebler, 25 
Fed. Cas. 883, No. 14,977; Bottomley v. United States, 3 Fed. Cas. 
969, No. 1,688; United States v. Hinman, 26 Fed. Cas. 324, No. 15,- 
370; United States v. Roudenbush, 27 Fed. Cas. 902, No. 16,198; 
Commonwealth v. White, 145 Mass. 392, 14 N. E. 611 ; State v. Rose, 
70 Minn. 403, 73 N. W. 177; State v. Hodges, 144 Mo. 50, 45 S. W. 
1093; People V. Everhardt, 104 N. Y. 591, 11 N. E. 62; Cohen v. Peu- 
ple, 7 Colo. 274, 3 Pac. 385 ; People v. Frank, 28 Cal. 507, 515. 

Much attention has been given in the briefs and oral argument to 
the court's ruiings in admitting in évidence claimed standards of de- 
fendant's handwriting, not otherwise relevant to the issues, and in 
permitting an expert in handwriting, not acquainted with that of de- 
fendant, to compare the disputed writings with thèse standards, and to 
state whether, in his opinion, they were written by the same hand. 
This is a subject upon which there is much contrariety of opinion 
among the courts. In England and several of the states of the Union, 
statutes hâve been adopted expressly permitting comparison of a dis- 
puted writing with any writing proved to the satisfaction of the court 
to be genuine, and permitting such writings, and the testimony of wit- 
nesses respecting the same, to be submitted to the court and jury as 
évidence of the genuineness or otherwise of the writing in dispute. 
Colorado has such a statute, enacted April 3, 1893 (3 Mills' Ann. St. 
Colo. § 1746c) ; but Withaup was tried for an offense, not against the 
state of Colorado, but against the United States, and there is no con- 
gressional enactment of this character. The states are without power 
to prescribe or change the rules of évidence in trials for offenses 
against the United States, and there is no act of Congress which makes 
the statutes of the several states, upon this subject, as enacted and 
changed from time to time, applicable to trials for thèse offenses. In 
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United States v. Reid, 12 How. 361, 363, 365, 13 L. Ed. 1023, it be- 
came necessary for the Suprême Court to détermine the rules of évi- 
dence controlling courts of the United States in such trials, and espe- 
cially to détermine whether a court of the United States within the state 
of Virginia, in a trial for a criminal offense against the United States, 
should give effect to a statute of that state, adopted in 1849, changing 
the rules of évidence in that state applicable to the trial of criminal 
cases. The court said, referring to the judiciary act of 1789 (Act Sept. 
24, 1789, c. 20, I Stat. 73), and the crimes act of 1790 (Act April 30, 
1790, c. 9, I Stat. 112), at page 365, 12 How., 13 L. Ed. 1023: 

"But neither of thèse acts nialces any express provision concerning the mode 
of conducting the trial after the jury are sworn. They do not prescribe any 
rule by whlch it is to be conducted, nor the testimony by which the guilt or in- 
nocence of the party is to be determined. Yet, as the courts of the United 
States were then organized, and clothed with jurisdiction in criminal cases, it 
is obvious that some certain and established rule upon this subject was neces- 
sary to enable the courts to administer the criminal jurisprudence of the United 
States. And It is equally obvious that it must hâve been the intention of Con- 
gress to refer them to some known and established rule, which was supposoil 
to be so familiar and well understood in the trial by jury that législation upon 
the subject would be deemed superfluous. This is necessarily to be impliert 
trom what thèse acts of Congress omit, as well as from what they contain. 

"But this could not be the eommon law as it existed at the time of the émi- 
gration of the colonists, for the Constitution had caref ully abrogated one of it'* 
most important provisions In relation to testimony which the accused might 
offer. It could not be the rule which at that time prevailed in England, for 
Bngland was then a foreign country, and her laws foreign laws. And the onl>' 
known rule upon the subject which ean be supposed to hâve been in the minds 
of the men wlio framed thèse acts of Congress was that which was then In force 
in the respective states, and which they were accustomed to see in daily and 
familiar practice In the state courts. And this view of the subject is confirmert 
by the provisions in the act of 1789, which refers its courts and offlcers to the 
laws of the respective states for the qualifications of jurors and the mode of 
selecting them. And as the cotu-ts of the United States were in thèse respects 
to be governed by the laws of the several states, it would seem necessarily to 
foUow that the same principles were to prevail throughout the trial, and that 
they were to be governed in like manner, in the ulterior proceedings after the 
jury was sworn, whcre there was no law of Congress to tho contrary. 

"The courts of the United States hâve uniformly acted upon this construction 
of thèse acts of Congress. and it has thus been sanctioned by a practice of sixty 
years. They refer undoubtedly to EngUsh works and Bnglish décisions. For 
the law of évidence in this country, like our other laws, bcing founded upon 
the ancient eommon law of England, the décisions of its courts show what is 
our own eommon law upon the subject where it has not been changed by statute 
or usage. But the rules of évidence in criminal cases are the rules which were 
in force in the respective states when the judiciary act of 1789 was passed. 
Congress may certainly change it whenever they think proper, within the limits 
prescribed by the Constitution. But no law of a state made since 1789 can 
affect the mode of proceediug or the rules of évidence in criminal cases." 

The territory embraced in the state of Colorado had not been acquired 
by the United States in 1789 or 1790, and was not admitted into the 
Union as a state until 1876. So there are hère no known and estab- 
lished local rules in force in 1789 or 1790 which could hâve been con- 
templated by Congress when the judiciary and crimes acts were passed. 
When, however, Colorado was admitted into the Union as a state, it 
had known and established rules concerning évidence in criminal cases. 
An act of the territory of Colorado passed November 5, 1861, and in 
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force at the time of the state's admission, declared tlie rules of évidence 
of the common law tq be binding on ail courts and juries in criminal 
cases, save in some respects not hère material. Laws Colo. 1861, p. 
335. § 145; Gen. Laws Colo. 1877, § 821. The acts of Congress un- 
der which the state vvas admitted made it a judicial district, established 
courts of the United States therein, and clothed them with criminal 
jurisdiction. To enable them to administer the criminal laws of the 
United States, it was essential that there should be some certain and 
established rules of évidence. Congress made no provision upon tlie 
subject, other than to déclare that "the laws of the United States not 
locally inapplicable shall hâve the same force and effect within the said 
state as elsewhere within the United States." Act June 26, 1876, c. 
147, § I, 19 Stat. 61 [U. S. Comp. St. 1901, p. 328]. It is not material 
that there are hère no known and established local rules in force in 1789 
or 1790 which could hâve been contemplated by Congress when the 
judiciary and crimes acts were passed, for there was no purpose at that 
time, and could hâve been none, to make those acts operative in wliat 
is now the state of Colorado. But it is material that Colorado had 
known and established rules upon the subject at the time when those 
acts were subsequently fully extended to the new state, and given the 
same opération there which had been given to them in Virginia and 
other States at the time of their enactment. The situation incident 
to the admission of Colorado as a state, and the manner in which Con- 
gress dealt with it, were essentially the same as those shown in United 
vStates V. Reid, supra. Applying the principles of that décision, it is 
obvious that it was the purpose of Congress, save where it had legis- 
lated otherwise, or should do so in the future, to refer the courts of the 
United States in the new state to the known and established rules con- 
cerning évidence in criminal cases which were in force in Colorado at 
the time when the judiciary and crimes acts were given the same 
opération in that state as in other states, which was when Colorado was 
admitted into the Union as a state. No law of the state enacted there- 
after changing the rules of évidence can affect criminal trials in the 
courts of the United States. Such was, in effect, the décision of the 
Suprême Court in Logan v. United States, 144 U. S. 263, 298, 303, 12 
Sup. Ct 617, 36 L. Ed. 429, which presented a similar question in re- 
spect of the state of Texas. It may be that, in the entire absence of any 
fédéral statute and of any known and established rules of évidence in 
the state at the time of its admission, the rules of évidence found in 
the common law would govern the courts of the United States in Col- 
orado in the détermination of the questions hère presented. Moore v. 
United States, 91 U. S. 270, 23 L. Ed. 346; United States v. Maxwell. 

3 Dill. 275, 26 Fed. Cas. 122 1, No. 15,750; United States v. Nve {C. Cl 

4 Fed. 888; Erwin v. United States (D. C.) 37 Fed. 470, 488. 2 L. R. 
A. 229; Howard v. United States, 21 C. C. À. 586, 591, 75 P'ed. 986. 
991, 34 L. R. A. 509. But that need not be decided now. From what 
bas been said, it follows that the admissibility of the évidence under con- 
sidération must be determined, not by the statute of Colorado enacted 
in 1893, but by the common law, which, by reason of the territorial act 
of 1861, was the law of Colorado when it was admitted into the Union 
as a state. 
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Proof of private writings by a comparison of hands or writings is 
a subject which bas received the attention of the fédéral courts in sev- 
eral reported décisions. Strother v. Lucas, 6 Pet. 763, 767, 8 L. Ed. 
573; Rogers v. Riter, 12 Wall. 317, 320, 20 L. Ed. 417; Moore v. 
United States, 91 U. S. 270, 23 L. Éd. 346; Williams v. Conger, 125 
U. S. 397, 413, 8 Sup. Ct. 933, 31 L. Ed. 778; Hickory v. United 
States, 151 U. S. 303, 14 Sup. Ct. 334, 38 L. Ed. 170; Stokes v, United 
States, 157 U. S. 187, 193, 15 Sup. Ct. 617, 39 E. Ed. 667; United 
States V. Craig, 25 Fed. Cas. 682, No. 14,883 ; Keyser v. Pickerel, 4 App. 
D. C. 198; United States v. Jones (C. C.) 10 Fed. 469; United States 
V. McMillan (D. C.) 29 Fed. 247; United States v. Mathias (C. C.) 
36 Fed. 892; Medway's Case, 6 Ct. Cl. 421 ; Blewett's Case, 10 Ct. Cl. 
235. Thèse décisions clearly establish that the common-law rule is as 
follows : (i) It is the gênerai rule that évidence by comparison of 
hands is not admissible where the witness bas no previous knowledge 
of the handwriting, but is called to testify merely from a comparison 
of hands. (2) The gênerai rule bas exceptions equally as well settled 
as the rule itself, one of which is that if a paper is in évidence in the 
case for some other purpose, and is admitted or satisfactorily proven to 
be in the handwriting of the party, or to bear his signature, the dis- 
puted writing may be compared therewith, and its genuineness inferred, 
or otherwise, from such comparison. (3) A paper, such as a pleading, 
recognizance, or the like, filed by a party to the case, bearing his signa- 
ture, and forming part of the record or proceedings in the case of which 
the court takes judicial notice, may likewise be made the basis of com- 
parison in determining the genuineness, or otherwise, of a writing at- 
tributed to that party. (4) Where the disputed writing is not of such 
antiquity that witnesses acquainted with the person's handwriting can- 
not be had, papers otherwise irrelevant to the issues, and not in the 
case as part of its record or proceedings, cannot be introduced in évi- 
dence merely for the purpose of instituting a comparison of handwrit- 
ing. (5) Where a comparison is permissible, it may be made by the 
court and jury, with or without the aid of expert witnesses. The dan- 
ger of fraud or surprise, and the m.ultiplication of collatéral issues, are 
the principal reasons for confining the rule within thèse limits. 

The four papers purporting to be signed by the défendant, and to be 
part of the files of some former case in the trial court, to which the 
défendant was a party, should not bave been received in évidence or 
used as standards of comparison. They , were not themselves proof 
of their genuineness, and they were not at the trial admitted or proved 
to be part of the files of the court, or to bave been signed by the de- 
fendant. Even if part of the files of some former case, they may not 
bave been received or acted upon in that case under circumstances 
which amounted to a déclaration of their genuineness by the défendant. 
They may bave been repudiated by him in that case, or action upon 
them may hâve been refused by the court because they were not genu- 
ine. A court does not, in the trial of one case, take judicial notice of 
proceedings had in other cases, even though shown by its own records. 
Baker v. Mygatt, 14 lowa, 131 ; Bond v. White, 24 Kan. 45, 48 ; 
Thayer v. Honeywell, 7 Kan. App. 548, 51 Pac. 929; Grâce v. Ballon, 
4 S. D. 333, 336, 56 N; W. 1075 ; Gibson v. Buckner, 65 Ark. 84, 44 
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S. W. 1034; Adler v. Lang, 26 Mo. App. 226; Lake Merced ^^'■ater 
Co. V. Cowles, 31 Cal. 215 ; Ralphs v. Hensler, 97 Cal. 296, 304, 32 
Pac. 243. Thèse papers were not othervvise relevant to the issues. 
They were not standards of comparison without évidence that they were 
genuine, which might be denied by the défendant. To enter upon 
this inquiry would raise collatéral issues and tend to confuse the jury. 
Counsel for the government calls attention to a stipulation in the record, 
and asks the court to say from it that the genuineness of thèse papers 
is admitted Ly the défendant, but this cannot be done. The stipulation 
was not entered into until two months after the trial, and appears to 
hâve been entered into then merely to put into the bill of exceptions a 
brief description of thèse papers, and to avoid copying them at length. 
Whether papers otherwise irrelevant to the issues, and not part of the 
record or proceedings in the case, but admitted at the trial to be genuine, 
can properly be received in évidence, and used as standards of com- 
parison, is not clearly determined in the cases heretofore cited, and it 
is not necessary to détermine it hère. The admission and use of thèse 
four papers as standards of comparison was error. 

The two recognizances executed by the défendant in the case on 
trial are upon a différent footing. While judicial knowledge does not 
extend to the record or proceedings in former or other cases, it does 
extend to the record and proceedings in the case on trial. State v. 
Bowen, 16 Kan. 475, 477 ; State v. Stevens, 56 Kan. 720, 723, 44 Pac. 
992; State V. Schilling, 14 lowa, 455, 459; Kenosha Stove Co. v. 
Shedd, 82 lowa, 540, 544, 48 N. W. 933 ; Searls v. Knapp, 5 S. D. 
325, 58 N. W. 807, 49 Am. St. Rep. 873 ; State v. Ulrich, 1 10 Mo. 350, 
355, 19 S. W. 656; Johnson v. State, 29 Ark. 31, 34, 21 Am. Rep. 154; 
Hollenbach v. Schnabel, ici Cal. 312, 35 Pac. 872, 40 Am. St. Rep. 57. 
In Medway's Case, 6 Ct. Cl. 421, and in Blewett's Case, 10 Ct. Cl. 235, 
the Court of Claims compared a disputed writing with claimant's sig- 
nature to his pétition; and in Moore v. United States, 91 U. S. 270. 
23 L. Ed. 346, the Suprême Court sustained the action of the Court of 
Claims in comparing a disputed writing with the power of attorney 
given bv the claimant, under the following rule of the latter court (6 
Ct. Cl. vi) : 

"In ail cases where the pétition of the claimant Is signed. ::ud the affidavit 
thereto made by the agent or attorney of the claimant, there shall be flled with 
the pétition a regular warrant of attorney, duly executed by the claimant to 
the party se aeting on his behalf ; and on fallure to file such warrant of at- 
torney, the pétition will be dismissed." 

It was said by the Suprême Court (page 274, 91 U. S., 23 L. Ed. 346) : 

"It Is not distinctly stated in this case that the writing used as a basis of 
comnarison wns admitted to be in the claimant's haud. but it was conceded by 
counsel that it was In fact the power of attorney given by him to his attorney 
In fact, by virtue of which he appeared and presented the claim to the court. 
This etinainly aujouuted to a déclaration on liis part that it was in his hand, 
and to prétend the contrary would operate as a fraud on the court." 

Other décisions to the same efïect are Wilber v. Eicholtz, 5 Colo. 
241, 243; State V. Noe, 119 N. C. 849, 25 S. E. 812; Vinton v. Peck, 
14 Mich. 287, 295. There was no prêteuse that the two recognizances 
were surreptitiously or otherwise improperly in the files. Whether they 
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Avere properly part of the record and proceedings in the case, and 
whether, upon their exécution and delivery, the défendant had been 
admitted to bail, were matters of which the court took judicial notice. 
If the défendant had obtained bail in this manner, or perchance was 
then enjoying bail so obtained, he would not be heard to deny that he 
had signed the recognizances. No collatéral issue could be raised by 
admitting and using them as standards of comparison, nor could fraud 
or surprise resuit therefrom. There was no error in the rulings in 
respect of thèse recognizances. 

The Cogan déclaration for increase of pension was not a compétent 
standard of comparison. It was otherwise irrelevant to the issues, and 
was not part of the record or proceedings of the case on trial 

Complaint is made of the instructions given to the jury concerning 
the unspoken reasons of the government's expert witness for the opinion 
expressed by him as to the similarity or identity of the handwriting in 
the papers exhibited to him. As appcars in the statement heretofore 
made, a ruling of the court, fully acquiesced in by defendant's counsel, 
prevented the government from placing this information before the jury 
during the examination in chief of the witness, and the défendant did 
not avail himself of the privilège expressly accorded to him of calling 
it out upon cross-examination. Defendant's counsel was therefore not 
in a position to subsequently urge before the jury that the witness' 
opinion was unexplained or inexplicable. And whether this was donc 
or not, it was entirely appropriate, in view of the situation which the 
matter had assumed, that the court should call the attention of the 
jury thereto, and state that presumably the witness would hâve been 
able to déclare the reasons upon which he proceeded in pronouncing l's 
opinion. Men are so generally able to déclare the reasons for their 
opinions, that where, in testifying as an expert, one has given an opin- 
ion from the witness stand, and has expressed himself as willing and 
able to explain the opinion, but has been prevented from doing so, it 
may well be said that presumably he would hâve been able to déclare 
upon what reasons his opinion rested. Thus far the instruction is not 
subject to criticism. But it also said to the jury that presumably the 
witness "would hâve told you how every stroke of the pen was made, 
and how it would be impossible, or at least not a matter to be beheved, 
that another person than the prisoner could hâve made the writing upon 
the back of the check." It is not a matter of common expérience or 
observation that the opinions of men, or of those men who speak as 
experts in handwriting, are so unerring, or that the reasons for their 
opinions are so well founded, convincing, and conclusive, as the opinion 
and reasons of this witness were assumed to be in this instruction. 
The law does not permit presumptions to be entertained in judicial pro 
■ceedings which do not comport with, or are contrary to, the common 
expérience or observation of men. The efïect of the instruction was to 
convey to the jury the impression that, as matter of law, the failure of 
the défendant to exercise the fuU right of cross-examination accorded to 
him by the court's ruling was a confession that the reasons in the mind 
of the witness foi the opinion expressed by him were so well founded, 
convincing, and conclusive as to demonstrate, if stated, that it was im- 
possible, or at kast incredible, that the forgery charged was the act of 
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another person than the défendant. It was équivalent to putting into 
the mouth of the witness, and before the jury, matters to which the wit- 
ness had not testified, and which did not presumptively flow or resuit 
from the testimony which he had given. This was errer. 

A ruling of the court sustaining the third, fourth, and fifth counts 
of the indictment upon which défendant was found guilty is complained 
of, but a careful examination of the indictment discloses no defect in 
either of thèse counts. 

The judgment is reversed and the case is remanded, with a direction 
to grant a new trial. 



In re GAILEY. 

(Circuit Court of Appeals, Seventh Circuit. January 7, 1904.) 

No. 1,004. 

1. BaNKBUPTCT — DiSCHAEGE — MAKING FALSE OATH. 

Where a banlirupt bas received a deed purportlng to convey an Interest 
In land, and bas acted upon It by obtaining a loan secured by a mortgage 
on sueh interest which is outstandlng at the time of the adjudication in 
bankruptcy, he bas no right to omit the propcrty or the debt from his 
schedules on the theory that in fact the conveyance vested no interest in 
him, that being a matter to be determined by the court ; and his eutire 
omission of any mention of the property is sufficient to warrant tlie re- 
fusai of a discharge on the ground of his malviug a f aise oath. 

2. SaME— SCHEDULE OF ASSETS— EQUITABLE iNTERliST IN LAND. 

The will of a testator provided that his property should descend ac- 
cording to law, except that the shares which would go to his daugliter."? 
were devised to a trustée for the use and benefit of the daughters and 
their heirs, the Income to be paid to the daughters. Subsequently one of 
the daughters conveyed her interest in land so held in trust for her to her 
daughter and another. Reld, that the deed conveyed to the daughter an 
équitable interest in the land subject to the trust, which she was required 
to schedule in bankruptcy. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Southern District of Illinois, in Bankruptcy. 

The bankrupt, on January 26, 1903, flled her pétition in the bankruptcy court 
for a discharge from her debts. On the 14th of February, 1903, a créditer flled 
objections to the discharge to the effect that she had made a false oath and 
account in relation to her property, namely, that in Exhibit B to her pétition, 
which she asserted under oath contained an inventory of ail her property, both 
real and Personal, she answered, in effect, that she had no real property, either 
in reversion, remainder, or in expeetancy, held in trust, or subject to any power 
or right to dispose of or to charge, whereas she had, as she then well knew, 
title to certain real estate conveyed to her by one Margaret Browning, subject 
only to a trust In one George Carpenter, or his suceessors in trust, of the rents 
and profits for the use of Margaret Browning ; that she had mortgaged such 
interest by a mortgage deed of warranty to one A. AV. Summers to secure the 
sum of $4,000 ; that her interest in the property at the time of flling her péti- 
tion exceeded the sum of $5,000 ; and that such alleged false oath was kuow- 
Ingly and fraudulently made. The court below, upon the hearlng on March 26, 
1903, made the following order : "This matter having corne on to be heard upon 
the application for a discharge In bankruptcy, and upon the objections thereto, 
and the court, having heard the évidence ofCered by each of the parties herein, 
and having heard the argument of counsel, and being fully advlsed in the 
premises, flnds that the said Amelia E. Gailey did, in said pétition in bank- 
ruptcy knowingly and wlllfully make a false oath and account in relation to the 
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said bankruptcy proceedlngs." And the court thereupon adjudged that the ai»- 
plication for a discharge be refused and denled. 

The bankrupt is the daughter of Margaret Browning, who was the daughter 
of one William Carpenter. The latter, by his will, dated August 23, 1859, made 
the following provision vvlth respect to his estate : "I devise that ail niy estale, 
real and Personal, descend and be distributed in manner dîrected by law, with 
The following exception, to wlt: That I devise to my son George Carpenter, 
the portions of my estate, real and Personal, which would otherwise go to my 
daughters Elizabeth Cobb, Margaret Browning, Sarab Jane Carpenter and 
Mary EUen Carpenter, in trust, for the sole and separate use of each of my 
sald daughters respectively and their heirs, free from any control of the hus- 
bands they may now bave or may hereafter bave, and free and clear from any 
debt or contract of sald husbands, the rents, issues and profits to be paid to my 
said daughters respectively." William Carpenter died August 30, 1859, and the 
will was duly probated. On the 3d of March, 1898, Margaret Browning, de- 
seribed In the deed as a widow, conveyed to William O. Browning and Amella 
B. Galley, the bankrupt, the undivlded two-sevenths interest in certain prop- 
erty of which her father had died seised. On February 23, 1898, the bankrupt 
and her husband and William O. Browning and his wife executed a mortgage 
to one A. AV. Summers upon the property mentioned in the deed from Margaret 
Browning to secure the sum of $4,000, with interest, and thls mortgage was as- 
signed to George A. Wood, who succeeded George Carpenter as trustée under 
the will. The pétition asserts that the question of law upon which the case 
was decided below was whether Margaret Browning took any estate under the 
will of William Carpenter, and whether her deed to Amelia E. Galley, the 
bankrupt, conveyed any estate to her. The answer to the pétition dénies that 
the question decided Is purely one of law, but asserts that it is one both of law 
and of fact ; the question of fact arising on the objection below that the bank- 
rupt was required to answer what creditors held security, with thelr names 
and the nature of the security, and that in answer thereto the bankrupt an- 
swered "None," and that the court below held as a matter of fact that the banlv- 
rupt had falsely answered in her schedules with respect to the mortgage to 
Summers, assigned to Wood ; and also held as a matter of fact that it was the 
duty of the bankrupt to set out and describe ail real property owned and held 
by her in reversion, rcmainder, or expectancy, or subject to any power or right 
to dispose of or to charge, or any property held in trust for her, and that in 
respect thereto she made a false oath by falllng so to describe the interest ac- 
quired under the deed from her mother. The bankrupt files her pétition hère 
to review and revise the order of the bankruptcy court upon the question of 
law stated to bave been ruled by the bankruptcy court that she acquired an 
interest in the property under the deed from her mother. 

S. H. Cummins, for petitioner. 
E. L. Chapin, for respondent. 

Beforë JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

JENKÎNS, Circuit Judge (after stating the facts as above). A vol- 
untary bankrupt is required by Act July i, 1898, c. 541, § 7a (8) 30 Stat. 
548 [U. S. Comp. St. 1901, p. 3425], to prépare, make oath to, and file 
with his pétition "a schedule of his property, showing the amount and 
kind of property, the location thereof, its money value in détail, and a 
list of his creditors, showing their résidences, if known, if unknown, 
that fact to be stated, the amounts due each of them, the considération 
thereof, the security held by them, if any." The plain purpose of the 
law is that one seeking the benefit of a discharge under the act shall turn 
over to his creditors ail his property of every kind and nature, except 
such as is exempt by law. This is the condition of a discharge from 
debt. The bankrupt must also give a sworn list of creditors, with the 
nature and amount of the debt due to each, and the particulars of any 
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securlty held by them. The form of the schedules of property prepared 
by the Suprême Court, and to be annexed to the pétition, covers prop- 
erty in reversion, remainder, or expectancy, inckiding property held in 
trust for the debtor, or subject to any power or right to dispose of or to 
charge, including a particular statement of property which had been 
conveyed for the benefît of creditors. The court, supplementing the 
provisions of the act, has been careful to require that every interest in 
îand held by the debtor and every security held by the créditer sha'll be 
stated, to the end that the entire property of the debtor, save such as is 
exempt by law, shall be subjected to the payment of debts ; and that the 
status of each creditor with respect to his claim shall be exhibited, that 
there may be an equal and just disposition of the estate. Thèse pro- 
visions are not merely formai. They are of the essence of the law, in 
prévention of fraud, and in aid of équitable division of the estate. The 
making of a false oath or account in or in relation to any proceeding in 
bankruptcy is punishable by imprisonment, and is sufficient cause for 
the refusai of discharge from the indebtedness. It was well obscrved 
by Brown, District Judge, in Re John F. Baudouine (D. C.) 96 Ked. 
536, 539, that "a discharge in bankruptcy upon any other condition 
than the complète appropriation of every known asset legally available 
to creditors would be not only a glaring wrong to creditors, but con- 
trary to every conception of a just System of bankruptcy." 

The bankrupt hère had received and acted upon the deed from her 
mother, claiming that it conveyed to her an interest in the Iand, and 
mortgaged that interest to secure a certain large debt, warranting to 
the mortgagee the title to the Iand. She knowingly failed to schedule 
any interest in that Iand, or to schedule the mortgage as securing her 
note, or to schedule the deed; and this she seeks to justify upon the 
theory that, as matter of law, the deed to her in fact conveyed no in- 
terest. We cannot commend such a course of conduct. Where a bank- 
rupt has received a deed purporting to convey an interest in Iand, has 
acted upon it, obtained a large sum of money upon the faith of a mort- 
gage given upon that interest, it is not proper to omit ail mention of it 
when application is made for a discharge from indebtedness, upon the 
theory that, after ail, no interest in lands was conveyed. It is not for 
the bankrupt to constitute himself the judge, and to foreclose creditors 
from asserting the efiicacy of the deed. The plain duty of the bankrupt 
is fully to disclose the transaction, both with respect to the deed and to 
the mortgage by which a creditor was sought to be secured, that the 
ciuestion of law as between creditor and bankrupt and creditor and 
creditor may be determined by proper proceedings before the court. 
Jt is not clear from this record that the court below denied discharge 
solely upon the ground that the deed conveyed title. It is so asserted 
by the pétition, but denied by the answer. The order or decree refusing 
the discharge does not clearly déclare that such was the sole point of 
adjudication. We would be justified, we think, in affirming the decree 
upon this ground alone. But, passing that, and coming to the question 
principally argued at the bar, we are of opinion that the court below 
correctly ruied that by the deed in question an interest in the Iand was 
conveyed to the bankrupt. The will directed that the estate should 
descend and be distributed in the manner directed by law, with the single 
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exception that the portions which would othervvise go to his daughters 
the testator devised to his son George, in trust "for the sole and separate 
use of each of my said daughters, respectively, and their heirs, free 
from any control of the husbands they may now hâve or may hereafter 
hâve, and free and clear from any debt or contract of said husbands; 
the rents, issues and profits to be paid to my said daughters respec- 
tively." This will was construed by the Suprême Court of Illinois in 
1881, in Carpenter v. Browning, 98 111. 282. It was there construed 
to create an active trust in the trustée, and the purpose and object of 
the trust provision of the will are explained by the court in that case 
as follows : 

"When the présent will was executed and went Into effect the law gave to 
the husband, in right of his wlfe, a freehold estate in her lands during the 
œarriage, by vlrtue of which he was entitled to their exclusive possession and 
the entire rents and profits thereof. He could sell or otherwise dispose of them 
as he pleased, without her consent, and they were liable to be taken in exécu- 
tion for his individual debts. This being the state of the law at the time of the 
exécution of the will, It was doubtless the intention of the teistator to so dis- 
pose of the land as to place it not only beyond the lega) control of the husband, 
but also beyond his power and Influence, so far as that could be aecomplished. 
Hence the conveyance was made to the trustée In the manuer we hâve seen." 

The object of the trust was thus to place the property beyond the 
control of Mrs. Browning's husband, and to secure to her the income. 
It may be true that the légal title to the realty was thus vested in the 
trustée, and under the technical rule prevailing in Illinois would de- 
scend to his heirs ; but surely the équitable title would not so descend. 
The trust was to continue during coverture, or the lifetime of Mrs. 
Browning, and would end with her death. The équitable title, as we 
think, vested in her; and while, by the terms of the will, she was re- 
stricted from any disposition of the property, except subject to the trust 
created, the équitable title upon her death would descend to her heirs, 
and we perceive no reason why, in her lifetime, she could not convey 
that équitable title, subject to the trust imposed by the will. We are 
therefore of opinion that the deed from Mrs. Browning to the bankrupt 
conveyed to the latter an interest in this land subject to that trust, and 
that the ruling of the court below was correct. 

The order or decree refusing discharge is affirmed. 



SUPREME COUNCIL A. L. H. v CHAMPE. 

(Circuit Court of Appeals, Sixth Circuit February 2, 1904.) 

No. 1,234. 

Pbateenai. LiFK Insurance— AEBrrBAET Change of Contbact— Bstoppix 
OF Membee by Patment of Assessments. 

A member of a fraternal Insurance association, which passeâ an In- 
valid by-law attempting to arbitrarily reduce the amount payable on the 
certiflcates of Its members on their death, did not assent to such réduction, 
nor preelude the beneficlary from recovering the full amount named In 
his certiflcate on his death, by paying the reduced assessments after notice 
of the adoption of the by-law, where the association refused to receive 
any larger payments, and where, on making the flrst payment, he notifled 
tbe association by letter that be did not ratify or consent to tbe réduction. 
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2. Same— Action on Polict— Evidence. 

Where it was shown that the deceased wrote the letter glvlng such notice 
to the association, and made a press copy of the same, which lie gave to 
plaintiff, and there was évidence also tending to show that he mailed the 
letter wlth the assessment, and the association admltted the receipt of 
the assessment, and did not deny the l'eceipt of the letter, it was not 
error to admit the press copy In évidence ; the question whether the orig- 
inal was mailed, or not, being one for the jury. 

3. Same. 

A ietter written by the secretary of the association to a colleetor after 
the Dy-law went into efCect, advlslng him that the association would not 
receive assessments in excess of those made under such by-law, and dl- 
recting iiim to return the excess which he had accepted from certain 
members, was admissible in évidence to show the association's position, 
and to excuse the faiUire of deceased to tender amounts in excess of the 
assessments requlred under the by-law. 

In Error to the Circuit Court of the United States for the Eastern 
District of Tennessee. 

J. H. Frantz (Wright & Frantz, of counsel), for plaintiff in error. 
Chas. Hays Brown, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. Benjamin F. Champe became in Sep- 
tember, i88i, a member of the fraternal and bénéficiai order known as 
the American Légion of Honor, and, as a "companion of the sixth de- 
gree," took and held, from that time on, a benefit certificate or insur- 
ance poiicy of $5,000, payable on his death to his wife, the plaintiff be- 
low. He died January 8, 1902, and this suit was to coUect the full 
amount due on this certificate. The défendant below, having tendered 
$2,000 when the proofs of death were filed, resisted the payment of 
any further amount on the ground that in August, 1900, at a meet- 
ing of the suprême council of the order, at which the deceased mem- 
ber was présent by the représentatives from his state, a by-law, known 
as "By-Law 55," was adopted, which reduced the amount to be paid on 
any benefit certificate of more than $2,000, whether theretofore or 
thereafter issued, to $2,000, and that the deceased, being duly notified 
of the passage of this by-law, agreed to and acquiesced in the same, and 
from October i, 1900, when it took effect, paid his dues and assess- 
ments on the basis of a $2,000 certificate. For replication, the plain- 
tiff below submitted that by-law 55 was illégal and void, and averred 
that her husband had never agreed to, or acquiesced in, the same, 
but had protested against the attempt to eut down his poiicy without 
his consent, and had paid the assessments on the lower basis only be- 
cause they were the only assessments he was required or permitted to 
pay. At the conclusion of the évidence, the court declined to direct a 
verdict for only $2,000, and instructed the jury that by-law 55 was in- 
valid and void, but left it to the jury to say whether the deceased mem- 
ber had agreed to, and acquiesced in, the change of his certificate from 
$5,000 to $2,000. The jury found in favor of the plaintiff for the 
full amount, and, the court having declined to set aside the judgment, 
the case is hère on error; the assignments going to the refusai of the 
court to instruct as requested, and to the admission of certain testi- 
mony bearing upon the question of acquiescence. 
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The attempt of this order, by the passage of by-Iaw 55, to reduce 
its certificates, and thus repudiate, in part, its obligations, has already 
been held to be in gross violation of the contractual rights of the 
members affected, and their beneficiaries, and therefore invalid and 
void. Suprême Council of American Légion of Honor v. Getz, 112 
Fed. 119, 50 C. C. A. 153. An insurance certificate or policy is not a 
one-sided thing. It takes two to make it, and two to unmake it, and 
there are rights and obligations on both sides. Champe became a 
member of the Centennial Council of the order, at Nashville, in 1881, 
and at that time, when he was about 40 years old, took eut the cer- 
tificate for $5,000 on his life. In March, 1897, the membership of the 
Centennial Council having dwindled below the number required to do 
business, Champe was transferred to the Alpha Council, of Boston, and, 
from that time on, paid his dues and assessments to it, through its 
collector. From September, 1881, to October, 1900, when by-law 55 
went into efïect, he paid his assessments on the $5,000 basis. The 
last monthly assessment he paid was $18.60. If the preceding assess- 
ments were the same, he had paid, not including dues, at the rate of 
$223.20 a year, or, in the 19 years, over $4,000. Having thus paid 
the order enough money to equal, with interest, the face of his $5,000 
certificate, the sole question submitted to the jury was whether, when 
notified of the passage of by-law 55, he agreed to, and acquiesced in, 
the invalid effort to eut his certificate 60 per cent., and pay his widow 
but $2,000, although he had already paid the order more than $4,000. 

When Champe got the notice, in September, 1900, that by-law 55 
had been passed, and future assessments would be received only on the 
$2,000 basis, he was naturally deeply concerned (his health being then 
impaired) ; and he consulted his wife and brother-in-law, Stahlman, 
and, with their knowledge and approval, along with the new assessment 
of $7.44 on the reduced basis, transmitted by mail (as plaintiff claimed) 
to the collector at Boston the following letter: 

"Nashville, Tenn., Oct. 29, 1900. 

"Mr. L. B. Poole, Collector A. L. of H., Boston, Mass. — Dear Sir : Enclosed 
find money order for $7.44, being ail that I am permitted to pay on my beneflt 
certificate of $5,000 (which I refuse to surrender). The payment being made 
upon the basis of $2,000, but In paying it I do not ratify the action of the Su- 
prême Council, A. L. of H., in reducing the amount of my benefit certificate 
of $5,000 to $2,000, but I pay the $7.44, being ail that I am required or per- 
mitted to pay. 

"Very respectfully, [Signed] B. F. Champe. 

"Enc." 

It was admitted by the défendant that on October 29, 1900, the 
date of the letter, there was issued to B. F. Champe, at Nashville, a 
money order for $7.44, payable to "L. B. Poole, Collector A. L. of H., 
Boston, Mass."; and Miss Poole, the collector, testified she received 
this money order, but she was unable to say whether she did or did 
not receive the letter. She would not, however, swear that she did 
not receive it. Mrs. Champe testified that her husband brought her a 
press copy of the letter, the signature to which she identified as his, 
and told her that he had mailed it with the assessment. Stahlman 
testified that the deceased consulted him, that the letter was written 
in conformity with his suggestion, and that he saw the original, The 
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witness was quite sure that, when the deceased showed him the letter, 
he also showed him the post-office order which the letter called for, 
and that he encloscd the letter and post-office order in a stamped en- 
velope, addressed to the collector at Boston, and sealed the same, 
going immediately after the interview direct to the post office to mail 
it. While the witness did not see the deceased mail the letter, the latter 
stated upon his return that he had mailed it, and some days thereafter 
showed the witness the card acknowledging the receipt of the post- 
office order for $744. In view of thèse facts, we are unable to per- 
ceive any valid ground for the objection to the introduction of the 
press copy of the letter. Both Mrs. Champe and Stahlman testified 
that the deceased had consulted with them, and decided to send along 
with the assessment a letter protesting against the réduction of his 
certificate. Stahlman saw the original that was to be mailed. If the 
letter was mailed, and received, it was the fault of the défendant that 
it was not produced. The collector would not swear it was not re- 
ceived. In default of the original, the court properly permitted the 
press copy to go in. Whether the original was mailed, or not, was a 
question for the jury. 

It is also urged the court erred in admitting a letter written by the 
suprême secretary of the order to the collector of the council at Knox- 
ville. This letter was written November 8, 1900, immediately after 
the receipt of the first assessment collected under by-law 55. The col- 
lector at Knoxville had accepted and transmittcd certain assessments 
in excess of what was due on the $2,000 basis. The letter denounced 
his action as illégal, and directed him to return the overpayments im- 
mediately ; stating that, since the fixing of the maximum death benefit 
at $2,000, assessments in excess could not be accepted. The letter was 
introduced solely to show the position taken by the gênerai council 
with respect to the receipt of assessments after by-law 55 went into 
effect. The court did not err in admitting it. Such being the rule 
laid down by the suprême authority of the order, it was not necessary, 
and would hâve been a vain thing, for the deceased to tender amounts 
in excess of the assessments required. Suprême Council, A. L. of H., 
y. Orcutt, 119 Fed., 682, 687, 56 C. C. A. 294. 
■ The judgment of the court below is affirmed. 



DA LTON V. UNITED STATES. 
(Circuit Court of Appeals, Seventh Circuit. January 5, 1904.) 

No. 978. 

1. DsiNo Mails to Defbaud—Indictment— Description of Offense. 

An indictment undcr Rev. St. § 5480 [U. S. Comp. St. 1901, p. 3696], for 
uslng the mails for the purpose of effecting a fraud, must not only charge 
the devlsing of a scheme or artifice to defraud, to be effected by using the 
mails, but must set out the facts which constitute the spécifie scheme or 
artifice so devised by défendant ; and this must be done by direct and posi- 
tive avcrment, and not infercntially. 

î 1. See Post Office, vol. 40, Cent. Dlg. § 72. 
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In Error to the District Court of the United States for the Northern 
District of Illinois. 

The plaintiff in error was convlcted and sentenced to Imprisonment at hard 
labor at the penltentiary at Joliet for a period of two years, upon an Indict- 
ment found in the District Court, charging him with using the mails for the 
purpose of effecting a fraud, under section 5480, Rev. St [U. S. Comp. St. 1901, 
p. 3696]. The indictment charges that Dalton, with one Louis E. Ogle, "had 
devised a schéma and artifice to defratid a class of persons then résident 
within the said United States, not capable of being resolved Into Indlvidnals, 
and not capable, by reason of their great number, and by reason of a want of 
information on the part of the said grand jurors, of being ail named in this 
indictment, that is to say, such of the persons, being publishers of newspapers, 
respectively, in divers towns and cities of the said United States, as should 
accept for publication, and publish in their respective newspapers (and this on 
crédit by reason of their supposing the same to bave been sent to them by a 
bona fide advertising agency), a certain advertisement [of whlch a fac simile 
is given], whlch would be sent to those persons, respectively, by them, the said 
John H. Dalton and Louis E. Ogle, advertising the business of a concern called 
the International Aurai Clinic, in whlch they, the said John H. Dalton and 
Louis E. Ogle, were themselves Interested as owners, whereas. In truth and in 
fact, the Independent Advertising Agency aforesaid was not a bona fide adver- 
tising agency at ail, but was a fictitious and fraudulent concern eontrived for 
the purpose of imposing upon the persons so to be defrauded, and induclng 
them to accept and publish the said advertisement on crédit, as they might 
well do, according to the custom of such publishers, for an advertising agency, 
when they would not do so for an advertiser ; and whereas, in truth and in 
fact, the said John H. Dalton and Louis E. Ogle, when so devising the said 
scheme and artifice to defraud, and committing the offenses hereinafter men- 
tioned, intended not to pay any of the said persons for the publication of the 
said advertisement, and intended to accept the beneflt of that advertisement to 
their said International Aurai Clinic, without paying anything for the same, 
either as the Independent Advertising Agency or as the International Aurai 
Clinic, and intended by this means to defraud the said persons of their services 
in that behalf, and of large sums of money to become due to them therefor." 
The indictment further charges that they intended to efCect the scheme and 
artifice by opening correspondence through the postal establishment of the 
United States, and that they, having devised the said scheme and artifice to 
defraud, placed in the post ofiice of the United States at Chicago a certain 
letter. The writ of error présents the question of the sufl5cieney of the in- 
dictment. 

Wm. S. Forrest, for plaintiff in error. 
S. H. Bethea, U. S. Dist. Atty. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

JENKINS, Circuit Judge (after stating the facts as above). We 
are not without authoritative guidance with respect to the essentials 
of an indictment under the section of the statute in question (section 
5480, Rev. St. [U. S. Comp. St. 1901, p. 3696]). There must bé stated 
(i) a scheme to defraud; (2) intended to be effected by means of the 
United States mails; (3) the use of the mails for that purpose. The 
Suprême Court of the United States has said : 

"As a foundation for the charge, a scheme or artifice to defraud must be 
etated, whieh the accused either devised or intended to devise, with ail such 
particulars as are essential to constitute the scheme or artifice, and to acquaint 
him with what he must meet on the trial. The averment hère is that the 
défendant, 'having devised a scheme to defraud divers otber persons to the 
jurors unknown,' intended to efCect the same by inciting such other persons 
to communicate with him through the post office, and received a letter on the 
127 F.— 35 
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subject. Assumlng that this averment of 'having devised' the schejne may be 
taken as sufflclently direct and positive, 'the absence of ail partlculars of the 
alleged scheme renders the count as defective as would be an indictment for 
larceny without stating the property stolen, or its owner or party froiu whose 
possession it was taken. * * * Undoubtedly the language of the statuts 
may be used in the gênerai description of an offense, but it must be accom- 
panied with such a statement of the facts and circumstances as will inform the 
accused of the spécifie offense, coming under the gênerai description, with 
which he is charged." United States v. Hess, 124 U. S. 483, 486, 487, 8 Sup. Ct. 
571, 573, 31 L. Ed. 516. 

So, also, in Pettibone v. United States, 148 U. S. 197, 202, 13 Sup. 
Ct. 542, 545, 37 L. Ed. 419, it is said : 

"ïhe gênerai rule In référence to an Indictment is that ail the material facts 
and circumstances embraced In the définition of the offense must be stated, and 
that. If any essential élément of the crime is omitted, such omission eanuot be 
supplied by intendment or implication. The charge must be made dlrectly, and 
not inferentially or by way of récital. United States v. Hess. 124 U. S. 483, 486 
[8 Sup. Ct. 571, 31 L. Ed. 516]. And in United States v. Brltton, 108 U. S. 199 
[2 Sup. Ct. 531, 27 L. Ed. 698], it was held, in an indi.ctment for consplracy 
under section 5440 of the Revised Statutes [U. S. Comp. St. 1901, p. 3676], that 
the consplracy must be sufficiently charged, and cannot be alded by averments 
of acts done by one or more of the conspirators In furtherance of the objeet of 
the consplracy." 

So, also, in Blitz v. United States, 153 U. S. 308, 315, 14 Sup. Ct. 
924, 927, 38 L. Ed. 725, it is said : 

"The gênerai rule that an indictment for an offense purely statutory is suf- 
flclent. If it pursues substantially the words of the statute, Is subject to the 
qualification, fundamental in the law of criminal procédure, 'that the accused 
must be apprised by the indictment, with reasonable certainty, of the nature 
of the accusation against him, to the end that he may prépare his défense, and 
plead the judgment as a bar to any subséquent prosecution for the same of- 
fense.' United States v. Simmons, 96 U. S. 360, 362 [24 L. Ed. 819] ; United 
States V. Hess, 124 U. S. 483, 488 [8 Sup. Ct. 571, 31 L. Ed. 516]. As said in 
United States v. Carll, 105 U. S. 611, 612 [26 L. Ed. 1135], it Is not sufficient to 
set forth the offense In the words of the statute, 'unless those words of them- 
selves fully, directly, and expressly, without any uncertainty or ambiguity, set 
forth ail the éléments necessary to constitute the offense intended to be pun- 
ished.' " 

See, also, Ledbetter v. United States, 170 U. S. 606, 611, 18 Sup. 
Ct. 774, 42 h. Ed. 1162; Keck v. United States, 172 U. S. 434, 437, 19 
Sup. Ct. 254, 43 L. Ed. 505 ; Larkin v. United States, 46 C. C. A. 588, 
107 Fed. 697. 

Tested by thèse principles, we are of the opinion that the indictment 
hère is wholly insufficient, in that it faits utterly to allège the nature of 
the scheme and artifice to defraud. It charges that Dalton and Ogle, 
under the name of the Independent Advertising Agency, had devised a 
scheme and artifice to defraud a class of persons not capable, by reason 
of their great number, and by reason of a want of information on 
the part of the grand jurors, of bçing ail named in the indictment; 
"that is to say, such of the persons, being publishers of newspapers, re- 
spectively, in divers towns and cities of the said United States, as 
should accept for publication, and publish in their respective news- 
papers (and this on crédit, by reason of their supposing the same to 
hâve been sent to them by a bona fide advertising agency), a certain 
ad verti sèment," of which a fac simile is set forth. The indictment 
proceeds ; 
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"Which would be sent to those persons, respectively, by them the said John 
H. Dalton and Louis B. Ogle, advertising the business of a concern called the 
International Aurai Clinic, in which they, the said John H. Dalton and Louis 
E. Ogle, were themselves interested as owners." 

It is clear that this statement in the indictment was intended to de- 
scribe, and was necessary to the définition of, the class of persons in- 
tended to be defrauded in some way. The allégation defines and 
limits the class of persons. Only those were included in the class of 
publishers to be defrauded who were to publish the advertisement on 
crédit, and that by reason of their supposing that the advertisement 
was sent by a bona fide advertising agency. Thus far there is a total 
want of information of the character of the scheme and artifice to de- 
fraud, unless it may be said that the défendant is informed by implica- 
tion of the essential éléments of the ofïense. But as ruled in the 
authorities referred to, this is not enough. Every particular of the 
scheme must be directly and positively averred. 

We then corne to the "whereas" clause, which is not an allégation 
of a scheme, but a négation — a déniai of the truth of preceding alléga- 
tions. This word "whereas" implies a récital, and, in gênerai, cannot be 
used in the direct and positive averment of a fact. It is thus defined : 

"(1) The thing being so that ; considering that things are so ; implying an 
admission of facts, somethlng followed by a différent statement, and sometimes 
by inference of somethlng conséquent. (2) While on the contrary ; the fact or 
case really being that ; when in fact." Century Dictionary. 

The statement sought to be negatived by the "whereas" clause should 
hâve been made positively in the indictment, the purpose of the "where- 
as" clause being to set forth the real truth concerning the allégations 
supposed to hâve been theretofore averred. The difiiculty hère is that 
the allégations thus denied are not positively charged in the indictment 
to be part of the scheme to defraud. If it be a déniai of anything 
averred, it is a déniai of the allégations of the pleader with respect 
to the class of persons intended to be defrauded. 

The indictment being, therefore, wanting in direct, positive, and apt 
allégations touching the character of the scheme to defraud, no ofïense 
is set forth in the indictment; and the judgment of conviction and sen- 
tence must therefore be reversed, and the cause remanded. 



In re L. STEIN & CO. 

(Circuit Court of Appeals, Seventh Circuit. January 5, 1904.) 

No. 1,017. 

Bankettptct — Partneeship — Insanitt of Partner. 

Under Bankr. Act July 1, 1898, c. 541, § 5a, 30 Stat. 547, 548 [U. S. Comp. 
St. 1901, p. 3424], which treats a partnership as a légal entlty and provides 
that "a partnership during the continuation of the partnership business, 
or after its dissolution and before the final settlement thereof, may be ad- 
judged a bankrupt," the Insanity of a partner and the appolntment of a 
conservator of his estate will not prevent an adjudication of bankruptcy 
against the partnership on pétition of Its creditors. 
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Appeal from the District Court of the United States for tlie South- 
ern District of Illinois, in Bankruptcy. 

On February 13, 1903, certain creditors of the firm of L. Stein & Ce, a co- 
partnership located at Quincy, III., and composed of Leopold Stein and Albert 
Stein, the former of whom had his domicile at Quincy and the latter of whom 
resided in Chicago, flled their pétition in involuntary bankruptcy against the 
eopartnership of L. Stein & Co. and against Leopold Stein individually. The 
pétition alleged that the petitioners were creditors of the eopartnership to au 
amount exceeding $2,300, and that on the 24th of December, 1902, the firm, 
while insolvent, had made certain preferentlal payments, one of whlch was to 
the wife of Leopold Stein. The pétition also alleged that on the 26th day of 
December, 1902, Albert Stein, one of the copartuers, was ad.iudged insane by 
the county court of Cook county, 111., and committed to the Illinois State Hos- 
pital for the Insane at Kankakee, and that Max Lindauer was thereafter duly 
appointed conservator of the estate of Albert Stein, and had qualified and was 
then acting as such. The petitioners prayed service of their pétition with a 
subpœna upon Leopold Stein and upon Albert Stein and upon the conservator 
of the estate of Albert Stein, and that the eopartnership and Leopold Stein 
individually might be adjudged to be bankrupt. On February 21, 1903, Albert 
Stein by his conservator and next friend, and Max Lindauer as conservator of 
the estate of Albert Stein, severally filed gênerai demurrers to the pétition. 
On June 27, 1903, the demurrers were severally sustained and the pétition dis- 
missed, and from that decree this appeal is prosecuted. 

George S. Eddy, for appellant 
B. Lipson, for appellee. 

Before JENKINS and BAKER, Circuit Judges. 

JENKINS, Circuit Judge (after stating the facts as above). The 
bankruptcy act (Act July i, 1898, c. 541, § 5, 30 Stat. 547, 548 [U. S. 
Comp. St. 1901, p. 3424]) deals with the subject of copartnerships, and 
provides (subdivision "a") that a partnership during the continuation of 
the partnership business, or after its dissolution and before the final 
settlement thereof, may be adjudged a bankrupt. It also provides 
(subdivision "f") that the net proceeds of the partnership property 
shall be appropriated to the payment of the partnership debts, and the 
net proceeds of the individual estate of each partner to the payment of 
the individual debts ; and subdivision 19 of section i of the act provides 
that " 'persons' shall include corporations, except vvhen otherwise speci- 
fied, and officers, partnerships and women, and when used with réf- 
érence to the commission of acts which are herein forbidden slïall in- 
clude persons who are participants in the forbidden acts, and the agents, 
officers, and members of the board of directors or trustées, or other 
similar controlling bodies of corporations." The question hère is 
whether the insanity of one partner defeats involuntary bankruptcy 
proceedings against a eopartnership of which he is a member. Under 
the bankruptcy law of England, and under the previous bankruptcy acts 
of the United States, and possibly under the présent bankruptcy act, 
it is doubtful whether an insane person can be adjudged a bankrupt. 
No adjudication is sought hère against the insane partner, and the 
question suggested need not be considered, except that it may be noted 
that under the law of the state of Illinois with référence to insane per- 
sons a conservator is appointed of his estate, who is in the management 
of it during the insanity of his principal ; but there is no prohibition 
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against suing the insane person upon any valid contract made by him, or 
from obtaining satisfaction out of his estate in the hands of the con- 
servator. Starr & C. Ann. St. 1896, c. 86; Scott v. Bassett, 194 111. 
607, 62 N. E. 914. The lunatic may by his conservator sue and be sued 
either at law or in equity, the probate court being without power, as 
it could in the case of décadents, to allow claims against his estate. 
Morgan v. Hoyt, 69 111. 490. 

The présent bankruptcy act recognizes the équitable rule that part- 
nership property is primarily a fund for the payment of copartnership 
debts, and that the interest of a copartner is subject to that spécial 
equity, and attaches only to the surplus remaining after the payment 
of the copartnership debts. It treats the copartnership as a légal en- 
tity, irrespective of the status or the separate rights of the individual 
copartners. It deals with the copartnership as a person for the purpose 
of subjecting the partnership property to the satisfaction of copartner- 
ship liabilities. In this respect the présent act is a marked departure 
from previous bankruptcy acts. And so it has been held that a co- 
partnership may be adjudged a bankrupt after the death of one partner, 
upon an act of bankruptcy committed by the surviving partner, and that 
the adjudication of bankruptcy of a copartnership does not necessarily 
draw into the proceeding the estate of every individual member. There 
hâve been several adjudications in which the question has been fully 
considered, and in the resuit of wrhich we fully concur. Chemical Na- 
tional Bank v. Meyer (D. C.) 92 Fed. 896, affirmed upon appeal, sub 
nom. In re Meyer, 98 Fed. 976, 39 C. C. A. 368 ; In re Duguid (D. C.) 
100 Fed. 274; In re Barden (D. C.) ici Fed. 553; Strause v. Hooper 
(D. C.) 105 Fed. 590 ; In re Haie (D. C.) 107 Fed. 432 ; In re Farley 
(D. C.) 115 Fed. 359; In re Mercur (D. C.) 116 Fed. 655; In re Mer- 
cur, 122 Fed. 384, 58 C. C. A. 472. See, also, In re Dunnigan (D. C.) 
95 Fed. 428. 

We perceive no valid reason why this manifest purpose of the bank- 
ruptcy act should not hâve full effect. In the case of a décèdent the 
proper probate court assumes the charge of and the disposition of his 
estate. But even then the partnership of which he was a member might, 
as we think, be properly adjudicated bankrupt as against the survivors, 
and the partnership estate administered by the bankruptcy court, since 
the decedent's interest in the estate extends only to the surplus after 
payment of the partnership debts. So, also, in respect to a minor, 
neither he nor his estate is responsible for debts contracted by him dur- 
ing his minority. And yet we perceive no objection, where he is a 
partner in a copartnership, his interests therein being subordinate to the 
eopartnership debt, to the adjudication of such copartnership as a 
bankrupt under the provisions of the présent bankruptcy act. Conced- 
ing for the purpose of the argument — a question which we do not dé- 
termine — that an insane person may not be adjudicated a bankrupt 
(upon which question see In re Pratt, 6 Nat. Bankr. Rep. 276, Fed. Cas. 
No. 11,369; In re Weitzel, 7 Biss. 289, Fed. Cas. No. 17,365), never- 
theless we think a copartnership of which he was or is a member may 
be so adjudicated, and the firm property applied to the payment of the 
firm debts. There is hère no attempt to adjudicate the insane partner 
a bankrupt individually. The proceeding is merely to subject partner- 
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ship property to the payment of partnership debts and for an adjudi- 
cation of bankruptcy against the sane partner. The argument in the 
cases cited is so complète and satisfactory that the subject needs no 
further discussion. 

The decree of the court below is reversed, and the cause is remanrled 
to the court below with a direction to proceed in conformity to this 
opinion. 



COPBLAND et al. v. BRUNING. 

(Circuit Court of Appeals, Seventh Circuit. January 5, 1904.) 

No. 984. 

1. FEDERAI, CouETS— Enjoining Suits IN State Couuts— Geounds Autiioeiz- 

ING. 

In a suit In a fédéral court involving property wliich had been left by 
the will of the owner in trust for the benefit of the complalnant, a decree 
was entered on a cross-bill ordering the sale of the property to satisfy a 
mortgage therein given by complainant to défendant, and directing that 
the surplus be paid to the trustées named in the will. Prlor to the sale, 
complainant brought suits in a state court, praying for an accountlng by 
such trustées and for their removal. Hdd, that such suits did not inter- 
fère with any property over which the fédéral court acquired jurisdiction 
which warranted the fédéral court in enjoining their prosecution. 

Appeal from the Circuit Court of the United States for the District 
of Indiana. 

The appeal Is from a decree of the Circuit Court, en.1oining appellants from 
further prosecution of t'wo certain suits in the Circuit Court of JefiCerson 
County, Indiana, and grows ont of the following facts : 

Under the will of John F. Bruning, father of appellant Clara Copeland and 
appellee William B. Bruning, part of the estate disposed of was devised to 
William B. Bruning absolutely, and part to him and one Horuff as trustées 
for the appellant. The trust expressed in the will is as foUows : 

"I bequeathe and devise ail that part of my real estate of which I may die 
the owner, described as follows [describing the real estate now in litigation] : 
to my son William H. Bruning and Nicholas Horuff, trustées, and to the sur- 
vivor of them and their successor or successors in said trust, upou trust, during 
the period of the married life of my daughter Clara, wife of William JI. Cope- 
land, and to apply the whole of the annual income, after payiug taxes, Insur- 
ance and necessary repairs, of said trust premises, for or toward the support 
and bcuefit of my said daughter and her husband. * * * when my said 
daughter shall become a widow ; or when she, her husband and my son William 
H. Bruning shall jointly by an Instrument in writing request said trustées or 
the survivor of them, or their successor or successors in said trust, to convey 
and transfer any portion or ail of said trust property to my said daughter, 
Clara Copeland, said trustées shall In such event at once convey the same to 
her in fee simple by deed, In which said written request shall be recited ; and 
such deed of conveyance shall vest the title to the real estate so conveyed to her 
in fee simple, free from said trust. 

"But if my said daughter Clara should die after my decease and during the 
lifetime of her husband, William M. Copeland, without leaving issue alive, theu 
my trustées aforesald, or their successor or successors in said trust, shall con- 
vey said trust property to my son, William H. Bruning, in fee simple ; and If 

If 1. Fédéral courts enjoining proceedings in state courts, see notes to Garner 
V. Second Nat Bank, 16 C. C. A. 90; Central Trust Co. v. Grantham, 27 C. 
C. A. 575, 
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my said daughter sliould die In my lifetime and during the llfetime of her hus- 
band, or during her wldowhood, without leavlng issue allve at my death, then 
the said real estate, devised in this item upon trust for her, shall vest in my 
son, William H. Brunlng, at my death, and I devise it to him accordingly. 
Should, however, my said daughter leave issue alive at the time of my death, 
in either of the foregoing events of her death, then such issue shall take such 
devise to her by way of représentation." 

Appellant Clara Copeland, being dissatisfied vvlth this portion of the will, 
and having taken steps toward testing its valldlty, an arrangement between 
them was reached under which the brother advanced some money, the sister 
executlng to him a deed of the property then in trust. Subsequently a suit was 
begun by the sister in the Circuit Court of the County of JefCerson. Indiana, 
for partition of the estate of her father, as if no will had been made and no 
deed executed, which suit was removed by appellee into the Circuit Court of the 
United States. Thereupon appellant amended the pétition so as to include the 
transaction respectlng the deed, charging that such deed was in the nature of 
a mortgage to secure the advances made to her by her brother, and asking, that 
upon the payment of such advances, the deed be cancelled, and the partition 
asked for take place. 

To this appellee filed a cross bill, bringing into the case the will, admitting 
that the deed was a mortgage, and asking for the sale of the interest devised 
to Clara Copeland, to satisfy such mortgage. Subsequently the will was pro- 
bated, and a supplemental cross bill filed bringing that fact into the record. 

Thereupon, after hearing, the Circuit Court appointed a receiver, to whoni 
appellee was required to aecount for rents and profits during the time the prop- 
erty of appellant was in bis possession ; and a decree entered establishing the 
debt of appellee. To satisfy this decree a sale was ordered, with provision that 
If out of the proeeeds of the sale, there appeared to be any sums over and above 
the debt and costs of suit, the same should be paid to the trustées of Clara 
Copeland under the will. 

The sale was origlnally ordered for the 27th of December, 1902, to take place 
at Madlson, the County Seat of JefCerson County, but owlng to a defect in the 
advertisement, the sale was postponed until the 31st day of January, 1903. 

December 27th, 1902, appellants began in the Circuit Court of Jefferson 
County, two sults in substance asking for an accountlng from the trustées 
named in the will ; the reinoval of such trustées ; and the appointment of new 
ones. It was not shown that anything was done by appellants in furtherancp 
of their suits, other than to begin them. But, by pétition of apiDellee, tliey were 
brought to the notice of the United States Circuit Court, and after hearing, a 
decree was entered, enjolnlng appellants, their agents and attorneys, from 
f urther prosecution of the suits ; from which decree this appeal was taken. 

The further facts are stated in the opinion of the court 

Smiley N. Chambers, for appellants. 
Ferdinand Winter, for appellee. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

GROSSCUP, Circuit Judge, after the foregoing statement of facts, 
delivered the opinion of the court: 

It is said in maintenance of the injunctional order appeal ed from, 
that the suits enjoined were an atteinpt to interfère with the corpus 
of the property in the hands of the fédéral court; and, to establish 
this proposition, it is urged that the debt found due, with costs of suit, 
are more than enough to exhaust the property, to foreclose the lien on 
which the decree was entered. Thèse facts, it is urged, constitute an 
extinguishment of the trust. 

But no such fact was in the record at the time the decree was en- 
tered. The sale had not yet taken place, and it was not known that 
there would be no surplus. Indeed, provision for surplus was made 



552 127 FEDERAL REPORTEE. 

in the decree to be paid over to the trustées under the will. The suits 
m the State court related, among other things, to such surplus, and to 
that extent, at least, lay outside the jurisdiction of the fédéral court. 

But it is said the suits in the state court were not limited to such 
surplus — that in effect, they challenged the decree of the fédéral court 
under wliich the debt was established and the accounting settled. Let 
this be admitted; even then the injunction is not justified, for to the 
extent that the subject matter of the suit in the state court was already 
settled by former adjudication, the défense should hâve been by plea 
in the court where the suits were brought, and not by injunction in an- 
other jurisdiction. No possession of the res was involved, and no con- 
flict of courts could hâve followed, that would hâve affected the de- 
cree in the United States Court. 

Though it was so argued, the facts of this case do not show that 
the commencement of the suits in the state court was in the nature of 
vexations interférence with the exécution of the fédéral court's decree. 
Other than the mère filing of the complaints, no step was taken or 
threatened. The restraining decree under considération did not undo 
what had already been done. The suits still remained as they were 
before the decree was entered. We cannot see how their prosecution 
could hâve added any further cloud to the title, or hâve tended to 
prevent persons having a mind to purchase, from attending the sale or 
bidding on the property. No élément of vexations interférence of any 
kind, is apparent. 

The decree must be reversed. 



In re KANB. 

(Circuit Court of Appeals, Seventh Circuit .Tanuary 5, 1904.) 
No. 993. 

1. Bankeuptct — Exemptions — Manneb of Allowanoe. 

Wlille the exemptions allowed a bankrupt are tbose provided for by the 
statutes of the state, the tlme and manuer of elalming such exemptions, 
and of awardlng them and setting them apart, are regulated by the bank- 
ruptcy act. 

2. Same — Allowing Exemption from Pkoceeds of Propebtt. 

Courts of bankruptcy should enforce the provisions of the law relatlng 
to the exemptions liberally to efCectuate thelr purpose, both In construlng 
the state statutes and in the manner of allowing the exemption ; and al- 
though a statute requires a debtor to sélect the spécifie Personal property 
he daims as exempt thereunder, a court of bankruptcy Is not bound to 
requlre such sélection, and where It Is to the best Interest of ail concerned, 
or where, by reasou of its being mortgaged, spécifie property cannot be se- 
lected and set apart as exempt, it may properly permit such property to 
be sold as an entlrety by the trustée, and award the bankrupt his exemp- 
tion from the proceeds. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Northern District of Illinois, in Bankruptcy. 

Upon a voluntary pétition flled September 15, 1902, Thomas J. Kane was ad- 
judicatod a bauki-upt. Pror thereto the bankrupt was the owuer of a stock 
of grocorles, market goods, and flxtures at the city of Chicago, upon whlch was 
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a chattel mortgage to one Clough, who had taken possession thereof under tbe 
mortgage, and advertised the stock for sale. The receiver In bankruptcy took 
possession of the stock from the mortgagee under an arrangement, and, after 
the bankruptcy proceedings, sold the property, paying to the mortgagee the 
amount of his debt In the schedule, under the head of "Property claimed to 
be exempted by the state laws, its valuation, whether real or Personal ; Its de- 
scription and présent use ; and référence given to the statute of the state creat- 
ing the exemption," the bankrupt sets forth as foUows : "2 suits of clothing, 
$25. 1 gold watch, $10.00. Further your petitioner claims as part of the 
exemption the sum of $365.00. Your petitioner being the head of a f amily and 
residing with the same, ail of the above property is claimed as exempted under 
section 13, ehapter 52, Revised Statutes of Illinois, approved May 24, 1877. In 
force July 1, 1877." On December 4, 1902, the bankrupt petitioned the court 
that the trustée file a report setting apart the bankrupt's exemptions, to which 
the trustée replied that he was unable to set apart any exemption, because the 
bankrupt had f ailed to claim any spécifie property as exempt, and that the only 
property coming to the possession of the trustée was cash derived from the sale 
of assets by the receiver ; and claimed that the bankrupt had waived any right 
to exemptions. The objections to the report of the trustée were overruled by 
the référée, and an order made by him denying the exemptions to the bankrupt. 
TJpon a pétition for review of this order the District Court overruled the réf- 
érée, and the trustée was dlrected to pay the bankrupt $365 in cash, as his ex- 
emptions, less his proportionate share of the shrinkage of the estate and ex- 
penses in making sale of the property, The trustée files a pétition to review 
this order of the District Court 

Fred D. Silber, for petitioner. 
Wm. A. Doyle, for respondent. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

JENKINS, Circuit Judge (after stating the facts as above). A court 
of banlsruptcy is a court of equity, seeking to administer the law accord- 
ing to its spirit, and not merely by its letter. The bankruptcy act pro- 
vides that it shall not affect the allovk^ance to bankrupts of the exemp- 
tions prescribed by the state laws at the time of the fiUng of the pétition. 
Act July I, 1898, c. 541, § 6, 30 Stat. 548 [U. S. Comp. St. 1901, p. 
3424]. It also provides by section 7 that the bankrupt in the schedules 
to his pétition shall make a claim for such exemptions as he may be en- 
titled to. The statute of Illinois (Starr & C. Ann. St. 1896, c.'52, par. 
15, p. 1892), after exempting certain spécifie property, exempts $100 
worth of other property, to be selected by the debtor, and, in addition, 
when the debtor is the head of a family, and résides with the same, $300 
worth of other property, to be selected by the debtor. It is insisted that 
the bankrupt is not entitled to his exemption because he had not claimed 
spécifie articles of property. The bankruptcy act allows the exemptions 
which the state law provided, and thèse laws, from motives of public 
policy, should be liberally construed. Courts of bankruptcy are not con- 
trolled as to the time or the manner in which claims for exemptions may 
be preferred in bankruptcy. The exemptions provided by the law of the 
state are allowed by the bankruptcy act, but the manner of claiming 
such exemptions, and of setting apart and awarding them, is regulated 
by the bankruptcy act. We hâve so held in Re Friedrich, 40 C. C. A. 
378, 100 Fed. 284. It was also ruled by this court in Re Mayer, 47 
C. C. A. 512, 108 Fed. 599, 600, that the bankrupt under the act could 
waive the exemptions in favor of the assignée, claiming the proceeds 
of the sale of the property or not, as he should choose. The pur- 
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pose of the state statute of exemptions was to allow the debtor property 
to a certain amount for the support of his family, that they should not 
be cast destitute upon the world. It is true that statute provided that 
the debtor should select the articles. The bankruptcy law allowed 
that exemption, recognizing the public benefit of such exemption. But 
the manner of its allowance is reserved to the bankruptcy court, and its 
action is not controlled by the spécifie manner of allowance prescribed 
by the state law, for the trustée is to set ofif to the bankrupt the exemp- 
tions claimed, with the estimated value of each article ; and cases are 
not infrequent, where it appeared for the benefit of ail concerned that 
the stock should be sold as an entirety, that it was so sold by arrange- 
ment between creditors and debtor, and courts hâve upheld the claims 
of the debtor to the value of his exemptions from the proceeds of the 
sale. And that is just. Hère the entire stock of goods was mort- 
gaged, and in possession of the mortgagee, and advertised for sale. 
The debtor could not claim any spécifie article as exempt, because every 
article was subject to the mortgage, and no one article could be set 
apart to the debtor. Tjie entire stock was subject to sale to satisfy 
the lien of the mortgage. It would be most inéquitable to say that 
under such circumstances the debtor cannot be allowed to claim as ex- 
empt a sum of money from the proceeds equal to the amount allowed by 
the law. It would be équivalent to saying that he had waived his 
exemption because he had not donc that which it was impossible for 
him to do. We are not able to construe the bankruptcy act to effect so 
inéquitable a conclusion. 
The decree is affirmed. 



THE MANITOU. 

(Circuit Court of Appeals, Second Circuit. December 11, 1903.) 

No. 41. 

1. Shipping— Damage to Cabgo — TJnseawoethiness. 

In a suit against a steamship to recover for damage to cargo during 
a voyage from London to New Torlv, caused by the escape of steani 
through partially open valves, the finding of the trial coxirt that the évi- 
dence on behalf of the claimant was iiisufïicient to show that the valves 
were closed when the steamer sailed affirmed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause comes hère upon appeal from a decree of the District 
Court (ii6 Fed. 6o), by which the steamer Manitou was compelled to 
pay for cargo damaged by steam which entered cargo compartments 
through pipes of the fire-extinguishing apparatus. 

J. Parker Kirlin, for appellant. 
W. Mynderse, for appellee. 

Before LACOMBE, TOWNSEND, and COXË, Circuit Judges. 

PER CURIAM. We do not think it necessary to add anything to 
the opinion of the District Judge, concurring with him in the conclu- 

f 1. Implied warranty of seaworthiuess, see note to The Carib Prince, 15 
C. C. A. 388. 
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sion that the claimant has not satisfactorily shown that the valves 
through which the steam made its way were closed when the steamer 
sailed. The damages hâve been calculated in accordance with the 
rule laid down by this court in The Styria, loi Fed. 728, 41 C. C. A. 
639. We see no reason to modify the views therein expressed. 
The decree is affirmed, with interest and costs. 



COFFIN V XEW YORK LIFE INS. CO. 
(Circuit Court o£ Appeals, First Circuit. December 29, 1903.) 
No. 490. 

1 IKSUKANCE— POLICT— DbLIVEBY— BnKDEN OP Piîoor. 

In an action on a life Insurance policy, the burden of provlng a deiivery 
o£ the policy after the testimony was ail in was stiil on plalntifC, though 
she established a prima facie case by provlng that the policy, complète 
in form, came from Insured's custody. 
3. Samb — EvinENCE. 

In an action on a llfe Insurance policy, there "was no proof of the 
actual payment of the flrst premium, and défendant, after plalntiffi's 
introduction of the policy in évidence, introduced a receipt for the policy 
for "inspection," signed with insured's name. PlalntifC, in rebuttal, 
proved a conversation in whlch the agent, on the day of the receipt, 
stated that he had dellvered the policy to insured, and had in his pocket 
what was good for the premium; and insured's admlnistrator, who was 
familiar with hls signature, thougb he testlfied that he did not consider 
the signature to the receipt to be Insured's signature, would not testiCy 
that it was not. Held, that the trial court was justifled in ruiing that the 
évidence was not sufficient to impeacb the receipt, and authorize a flnding 
that the policy had been finally dellvered. 

In Error to the Circuit Court of the United States for the District 
of Rhode Island. 

William P. Shefïield, Jr., for plaintiff in error. 
Rathbone Gardner (Richard B. Comstock, on the brief), for défend- 
ant in error. 

Before PUTNAM, Circuit Judge, and ALDRICH and LOWELL, 
District Judges. 

LOWELL, District Judge. This was an action upon a policy of life 
Insurance. The plaintiff put in évidence the policy, and made undis- 
puted proof of death. Thereafter the défendant offered in évidence a 
receipt signed with the name of the insured, and expressed to be for 
"inspection." Newman, the defendant's agent, testifîed that this re- 
ceipt was drawn up by himself, signed by the insured in his présence, 
and delivered to him by the insured upon his handing over the policy 
to the latter. In rebuttal the plaintiff offered évidence of a conver- 
sation on the day of the receipt in which the agent said that he had 
done a good stroke of business, had delivered the policy to the in- 
sured, and had in his pocket what was good for the premium. The 
admlnistrator of the insured, who was familiar with his signature, 
testifîed on cross-examination by the defendant's counsel that he did 
not consider the signature to the receipt was Coffin's signature ; that 
he never saw him sign his name that way; that he would not say it 
was not Coffin's signature, but had never seen him sign in that way. 
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Being called by the plaintiff in rebuttal, he identjfied various undis- 
puted signatures of Coffin, but thèse were not offered in évidence, and 
he was asked nothing further concerning the genuineness of the sig- 
nature to the receipt. No other testimony concerning the alleged sig- 
nature of the insured was introduced. The presiding judge directed a 
verdict for the défendant, and the plaintiff duly excepted. 
' The plaintifï contended that there was évidence to show that the 
receipt was not signed by Cofïîn, and so that there was évidence that 
the delivery of the policy to hini was unconditional. By proving that 
tlie poHcy, complète in form, came from Coffin's custody, the plaintiff 
made a prima facie case ; yet, after ail the testimony was in, the bur- 
den of proving delivery still rested upon her. See Hartford Fire Ins. 
Ce. V. Wilson, 187 U. S. 467, 23 Sup. Ct. 189, 47 L. Ed. 261. Upon 
the whole, we are of opinion that she bas not sustained that burden by 
évidence sufRcient to warrant a finding in her favor upon this essen- 
tial élément of the case. The vague statement of the defendant's 
agent, who doubtless expected that Coffin's inspection of the policy 
would lead him to take eut the insurance, had no appréciable tendency 
to contradict the agent's évidence regarding the exchange of the pol- 
icy and the receipt. The testimony of the administrator, who could 
not say that the signature was not Coffin's, might well be considered 
by the judge of the court below insufficient to warrant a finding by the 
jury that the agent had committed forgery. Moreover, if Newman's 
testimony is accepted, the first premium was not paid. No évidence 
of payment was offered by the plaintiff, and nonpayment of the pre- 
mium made it extremely unlikely that the delivery was unconditional. 
It is true that there are some authorities which hold that the clause 
in the policy which acknowledges the payment of the first premium is 
conclusive évidence of payment. The authorities on this point, how- 
ever, difïering in the weight which they attach to the clause in the pol- 
icy, do not deem it a substitute for due proof of delivery. Ail the 
évidence taken together fails to furnish this proof, or sufficient évi- 
dence of delivery to warrant a verdict for the plaintiff. 

The judgment of the Circuit Court is affirmed, and the défendant in 
error will recover the costs of appeal. 



THATER et al. v. OHECKLET. 
(C!reuit Court of Appeals, Seventh Circuit. January 5, t904.) 

No. 982. 

1. CoNTBACT— Construction— LiABiLiTY pob Négligence in Performance. 

Where, by the terms of a eontract made by the owners of a building for 
moving a safe therein, the elevator was to be used at their risk, the janitor 
who operated such elevator in making the removal was their agent, and 
not the eontractor's, and they were liable for his négligence through which 
an employé of the contracter was injured. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 
The facts are stated in the opinion of the court 

Albert E. Dacy, for plaintiffs in error. 
F. H. Novak, for défendant in error. 
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Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

GROSSCUP, Circuit Judge, delivered the opinion of the court. 

The judgment below was for three tliousand dollars, and the ac- 
tion one for personal injuries received by the défendant in error in 
an elevator owned and operated by plaintiffs in error, in a building in 
Chicago known as the Calumtt Building. 

May I2th, 1900, one Moores, a mover of safes, was called upon by 
the plaintiffs in error, through their agent, to move a safe from the 
third floor of the building to an upper floor. An arrangement having 
been agreed upon, the safe was taken out of the room where it had 
stood and put in the elevator operated by the janitor of the building. 
But the carrying capacity of the elevator was found unequal to the 
weight of the safe, the elevator thus loaded sinking to the ground floor 
with what the witnesses called a thud. The défendant in error, an em- 
ployé of Moores, was inside the elevator with the safe, and, on the ele- 
vator reaching the ground floor, was told by Moores to help push the 
safe off. This was done, but before the défendant in error could fol- 
low, the elevator shot up, and in trying to escape through a door on 
the fourth floor, défendant in error received the injuries for which the 
suit was brought. 

The proof satisfies us, as it must hâve satisfied the jury, that the 
injuries were attributable to the négligence of the janitor of the build- 
ing in the opération of the elevator, and that défendant in error was 
guilty of no contributory négligence. The principal question is this: 
Was such janitor, in the matter of moving this safe, the agent of the 
plaintiffs in error, or of Moores ? 

There is évidence in the record sufficient to show, that Moores upon 
being applied to to move the safe, stated that he would take it up by 
rope for fifteen dollars, or by elevator for ten, but that in case the 
latter method was chosen, the owners of the building would take the 
risk of the elevator. This arrangement, in our judgment, made the 
janitor of the building, operating the elevator, thé agent of the plain- 
tiflfs in error, so that his négligence became their négligence. 

In this view of the facts of the case, ail discussion of law relating to 
liability in cases of independent contract is immaterial. 

The judgment must be afiirmed. 



OTIS ELEVATOR CO. v. PORTLAND CO. 

(Circuit Court of Appeals, First Circuit. December 1, 1903.) 

No. 474. 

Patents— Validitt— Double Patentino. 

Two patents may be for the same invention, althougti the earlier Is for 
a spécifie machine, while the later contains broader claims, which embrace 
both the prlor spécifie machine, and others as well. 
Same— EïTECT of Disclaimeb. 

A patentée cannot patent a structure, and by a disclaimer withdraw the 
Invention which makes the structure patentable. 
Same— Elevatob-Contkolling Mechanism. 

The Bassett patent. No. 453,955, for an elevator-controHing mechanism. 
claims 1 and 2, if given the broad construction claimed by the patentée, as 
coverlng ail controlllng devices in which a single cable-operating device 
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opérâtes slmultaneously upon two cable-seetlons to pay out one wliile the 
other is taken up, Is vold for double patenting; that being an Inhérent 
feature of the device of the prior patent, No. 359,551, to the same patentée. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Maine. 

For opinion below, see 119 Fed. 928 

Edwin H. Brown, for appellant. 
Edward P. Payson, for appellee. 

Before COLT, Circuit Judge, and ALDRICH and BROWN, Dis- 
trict Judges. 

BROWN, District Judge. This suit is for infringement of claims 
I and 2 of letters patent No. 453,955, dated June 9, 1891, to Norman 
C. Bassett, assigner to the Hydrauhc Elevator Company. The opinion 
of the Circuit Court is reported in 119 Fed. 928. The patent relates 
to means for actuating the stopping and starting or controlHng mechan- 
ism of an elevator from tlie traveUng cage. The claims are as follows : 

"(1) A device for operating the stopping and starting mechanisms of an 
elevator, consisting of two cables or cable-sections hanging In the wcll ad- 
jacent to the path of the cage from flxed snpports at the upper ends and 
both connected with the stopping and starting niochanisiu, and a single cable- 
operating device carrled by the cage and arranged to bear upon both cables 
or cable-sections to tighten or slacken the sanie alternately to shift said 
mechanisni to its différent positions, substantially as set forth. 

"(2) In controlling devices for elevators, the conibiuatiou of a car, two flxed 
or standing cable-sections, each connected witli a fixed support at one end and 
the other with the starting and stopping mechanism, a cable-operating device 
on the car bearing on both cables and over which said cables pass, and means 
for moving said device to alternately take up and pay out the cables to shift 
the operating mechanism, substantially as described." 

The complainant contends that the essential feature of the invention 
is "a single cable-operating device, bearing upon two cables slmultane- 
ously, so as to operate upon them slmultaneously, with the resuit of 
exercising positive control over them at ail times and under ail con- 
ditions," and that the combination is such that the stopping and starting 
device will never at any time be free from the influence of the cable- 
operating device. When the cable-operating device is in its mid po- 
sition, it will deflect both cables to the same extent, and hold the start- 
ing and stopping device in the mid position. The car will then be held 
securely at rest. The movement of the cable-operating device in one 
direction or the other, away from its mid position, will draw up the 
lower portion of one of the cables to a greater extent, and corre- 
spondingly relax or let out the other. Both cables are always deflected. 
As both cables will thus at ail times be under the influence of a single 
handle, one will constitute the holdback to the pulling action of the 
other, and so prevent any dangerous or undesirable motion being im- 
parted to the starting or stopping device by momentum or other cause. 

An earlier patent to Bassett, No. 359,551, applied for March 5, 1885, 
and granted March 15, 1887, is for a structure which, in thèse particu- 
lars, exactly resembles the structures described in the patent in suit. 
It is relied upon by the complainant as full proof that Bassett made the 
invention of claims i and 2 of the patent in suit as early as March 
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5, 1Ô85, thereby antedating patents to Stokes, No. 469,984,10 Prince, 
No. 335,239, to Perkins, No. 349,175, and to Baldwin, No. 390,053, 
which prima facie anticipate the patent in suit. 

But, if the earlier patent be accepted as such proof, it seems to 
follow that claims l and 2 in suit, if construed to cover ail controUing 
devices in which a single cable-operating device opérâtes simultaneous- 
ly upon two cable-sections in the manner above described, are void. 

In the patent in suit, Bassett makes référence to the structure of the 
earlier patent, "the same being one species under the invention herein 
claimed, and differing practically from the construction herein shown, 
in the liability of the cables to slip on one or other of the double- 
grooved pulleys, thereby causing a wear that is avoided when each pul- 
ley can turn independently." 

But this feature of means for avoiding friction shown in the struc- 
ture of the patent in suit is made nonessential if claims i and 2 are to 
be construed as generic, and if the earlier patent, as the complainant 
contends, shows a structure which completely embodies the generic 
invention. 

The complainant/s argument requires us to find a substantial resem- 
blance between the defendant's machine, the invention claimed in 
claims i and 2 of the patent in suit, and the structure of the earlier 
Bassett patent. Claims i and 2 admittedly cover the structure of the 
earlier patent. To avoid the objection of double patenting, it is not 
enough to show that the pîior patent claims a spécifie machine, and 
that the later patent contains broader claims, which embrace both the 
prier spécifie machine and other machines as well. Two patents may 
be regarded as for the same invention, thougli one claims only a spé- 
cial machine, and the other claims broadly a genus which includes the 
former. Miller v. Eagle Mfg. Co., 151 U. S. 186, 198, 14 Sup. Ct. 
310, 38 L. Ed. 121 ; Robinson on Patents, §§ 464, 465, vol. 2, p. 45. 

Upon a comparison of thèse patents, adopting for such com,parison 
the complainant's construction of claims i and 2, we are of the opinion 
that the feature of simultaneous control is as inhérent in the structure 
of the earlier patent as in that of the patent in suit ; and we think there 
is no escape from the defendant's contention that, if we must read into 
claims i and 2 this feature of simultaneous control, which is inhérent 
in the structure, we must consistently construe the claims of the earlier 
patent in the same way. 

The important proposition on the complainant's brief is as f ollows : 

"The claims of patent 350,551 are not claims predicated upon Bassett's pri- 
mary generic invention. They are predicated upon the fact that he made the 
species invention as well as the prlmary generic invention, that species in- 
vention being characterized by double-grooved pulleys." 

We think this is erroneous. The first patent describes and claims a 
machine, and what it embodies. It neither describes nor claims any 
invention as a thing apart from, or additional to, or dépendent upon, 
a generic invention. It is very clear, both from the history of the 
application and from the earlier patent itself, that Bassett intended to 
patent this structure as a machine containing, as an improvement on 
the prior art, the feature of ropes passed in opposite directions about 
a pair of pulleys, and controUed by a single hand device, He says ; 
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"I am aware that two suspended ropes connected to a valve device hâve 
been used in connection wlth two pairs of sheaves or pulleys, each pair on 
bearings that may be vibrated from within the cage. My Invention dlffers 
from this In passing both ropes in opposite directions around one pair of pul- 
leys." 

He testifies, moreover, that, at the tîme of bis application for the 
earlier patent, he considered the form of device shown in figures i and 
2 of patent No. 359,551 "as the simplest form, and the one most likely 
to go into commercial use, and therefore the form on which vve should 
apply for patent first ; it being the intention to apply for détail patents 
on the other forms later." 

The only différence between the structure of the earlier patent and 
that of the patent in suit is that in the earlier there were two donble- 
grooved pulleys, one at each end of the arm, while in the structure of 
the patent in suit there are substituted for each double-grooved pulley 
two single-grooved pulleys, independently rotatable. The arrangement 
of the ropes, the number of grooves for the ropes, the gênerai mode of 
opération, are not changed. The complainant has produced working 
models to show identity of opération between two double-grooved pul- 
leys and four single-grooved pulleys, so far as the feature of simul- 
taneous control of the cable sections is concerned. 

If the invention of "simultaneous control" is of a primary character, 
and is fully proved by the eariier patent — if Bassett was a pioneer 
because he provided a new way of operating cables — the claims of his 
earlier patent would be entitled to a broad construction, and could not 
be evaded by the substitution of four single-grooved pulleys for two 
double-grooved pulleys, though friction might be avoided. 

We do not think that it is correct to say that the earlier patent is 
for a species invention characterized by double-grooved pulleys. The 
earlier patent is not a patent for an improvement in means for appty- 
ing a generic idea. It does not describe or claim such invention as ré- 
sides in using two double-grooved pulleys instead of four single- 
grooved pulleys. It is not contended that this in itself was eitjier a 
useful or patentable feature. If it is true that Bassett first devised a 
six-pulley device, then simplified it to four pulleys, and then still fur- 
ther simplified it to two double-grooved pulleys, this last step was a 
rétrograde, for, while this simplification retained the so-called generic 
invention, it omitted the valuable antifriction feature involved in the 
use of independently rotatable pulleys. 

Whether Bassett had in fact invented a practical elevator control 
mechanism at the date of his application for the prior patent, and 
whether independently rotatable pulleys are not essential to a practical 
invention, seems to be doubtful. Unless his earlier patent be accepted 
as sufficient proof of the date of a practical invention, the other évidence 
seems insuflfîcient to overcome the prima facie anticipation by Stokes, 
Prince, Perkins, and Baldwin. 

It is sufficient, however, for the purposes of this case, that we ac- 
cept part of the complainant's contention, and assume, without decid- 
ing, that the earlier patent is such complète proof of the generic in- 
vention as to avoid anticipation by Stokes, Prince, Perkins. and 
Baldwin, and that claims i and 2 of the patent in suit should be so 
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construed as to include the feature of simultaneous control, and thus 
avoid anticipation by Whitlock, No. 159,613. This leaves for con- 
sidération only the défense that claims i and 2 of the patent in suit, 
construed as the complainant would construe them, are void for double 
patenting. 

While the complainant admits that the claims in suit cover the prior 
machine, and contends that the use in that machine of two double- 
grooved pulleys does not alter the fact that the machine embodies the 
feature of simultaneous control of the cable-sections as fuUy as does 
the structure of the patent in suit, counsel argue, in effect, that this 
"generic" feature should be read into the claims of the patent in suit, 
but not into the claims of the prior patent. This, we think, is incon- 
sistent. 

Is patent No. 359,551 for the same invention covered by claims i and 
2, as construed by complainant ? 

If an infringer had made the structure of the fîrst patent, he might 
hâve been sued upon that patent, which was issued March 15, 1887. 
and also upon claims i and 2 of the patent in suit, which was issued 
June 9, 1891. The latter suit would rest, not upon the feature of 
single-grooved pulleys shown in the drawings of the patent in suit, 
and made nonessential by claims i and 2, but upon simultaneous con- 
trol of two cable-sections by a single device bearing upon both — the 
substantial subject-matter of the prior patent. 

We are of the opinion that, if we accept the complainant's conten- 
tion as to the importance and primary character of "simultaneous con- 
trol," it would be regarded as the substantial invention disclosed in the 
earlier patent, and that the introduction of the additional antifriction 
function, resulting from the use of single-grooved, separately rotatable 
pulleys, would not alter the fact that, so far as simultaneous control 
is concerned, the rotatable pulleys were a mère équivalent for double- 
grooved pulleys. 

If, however, it should be held that in the earlier patent Bassett had 
made claims narrower than his generic invention, and had claimed the 
use of this generic feature only in connection with double-grooved pul- 
leys, we should still be forced to the conclusion that Bassett had not 
made a claim for the use of double-grooved pulleys as an improvement, 
but for a machine having two characteristics : First, simultaneous 
control of two cable sections; second, the use of double-grooved pul- 
leys as a means to that end. In procuring his earlier patent, he has 
used his "generic" feature as much as he bas used his double-grooved 
pulleys. The patentée cannot subsequently start afresh and say : "I 
hâve now another machine, which is exactly like the old one in the use 
of the generic idea. I désire a patent upon it, but I do not claim the 
feature in which the machine of my new application differs from the 
old, but I claim what is exactly the same as is in the old. I claim that 
machine again, and ail others containing the same invention." Yet 
this is substantially the case before us. 

Counsel say that Bassett's application for the patent in suit is based 

upon the mechanism which he first invented. If this were strictly so — • 

if his claims were in fact limited to this mechanism — no question of 

double patenting would arise. His claims are not, properly speaking, 

127 F.— 36 
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based upon his mechanism, but on the contention that when he made, 
that mechanism he also originated a generic idea of elevator control, 
capable of many appHcations. Grant this, for the argument. He was 
at liberty to patent that mechanism, and to base upon what it disclosed 
generic claims. He did not do this. He sought other mechanisms 
for the better embodiment of his idea. He made a machine which 
was a perfect embodiment of his generic idea, and which lie thought 
a better mechanism. He applied for a patent on this machine, know- 
ing it to be a fui! embodiment of his generic idea, and erroneously 
thinking it better as a practical mechanism. He did not patent an im- 
provement upon his old mechanism. Surely, under such circumstances, 
he cannot now invalidate or limit his prior patent by producing his first 
mechanism, and showing that, save double-grooved pulleys, ail that he 
had claimed in his first patent had previously been invented by himself . 

The suggestion that Bassett's second patent is based upon his first 
invented mechanism seems to imply an argument that Bassett is en- 
titled to show that the feature of crossed ropes, first disclosed by him 
in his earlier patent, and referred to to distinguish that invention from 
devices of the prior art, was in fact old, being contained in the device 
which Bassett had not seen fit to présent to the Patent Office as the 
best form of his invention. The earlier patent cannot be thus limited. 
Bassett, in taking out his first patent, relied upon the main feature of 
crossed ropes. île took this out of his fîrst-made mechanism, and 
made it the patentable feature of his supposed best form. Assuming 
that he niight subsequently patent his first four-pulley mechanism, he 
could not then contend that it was patentable merely because of the 
feature of crossed ropes and simultaneous control thereof. 

Bassett did not, in his first patent, reserve what he now terms his 
generic invention. By patenting a spécifie machine as an embodiment 
of his generic invention, and not because of any distinct invention in- 
volved in spécifie and patentable features, he patented the subject-mat- 
ter of the claims of the patent in suit. By claiming the machine, he 
claimed what was in it invented by him. He did not claim the narrow 
invention, if it was an invention, of simplifying his own undisclosed 
and undescribed four-pulley machine by substituting two double- 
grooved pulleys for four single-grooved pulleys. A mère reading of 
the first patent precludes this construction of the claims. 

The complainant relies upon the disclaimer of the earlier patent: 
"I do not hère daim any of- the features also shown and claimed in 
my application sériai Nos. 157,771, 158,462, and 216,962." 

Though référence is hère made to the application for the patent in 
suit, it is évident that a patentée cannot thus. withdraw the invention 
which actually is embodied in the structure claimed. He cannot 
patent the structure, and by disclaimer withdraw the invention which 
makes the structure patentable. Robinson on Patents, vol. 2, § 465, 
p. 45, notes; Miller v. Eagle Co., 151 U. S. 186, 192, 201, 14 Sup. 
Ct. 310, 38 L. Ed. 121 ; Paimer Pneumatic Tire Co. v. Lozier, 90 Fed. 
745,33 ce. A. 255. 

The complainant cites cases to the efifect that, by describing an 
invention in an earlier patent, an inventor does not necessarily pre- 
clude himself from subsequently patenting it; also cases to the effect 
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that a patent describing a primary invention, but with daims limitée! 
to subordinate improvements, does not conflict with a patent with broad 
claims. But thèse cases are not in point. Conceding that one patent 
might hâve issued for the double-grooved puUey mechanism, and an- 
other for the single-grooved pulley device, the second could be based 
only upon the différence in mechanism. But if, as the complainant 
contends, . this différence is immaterial, and the claims in suit cover 
only what was in the prior patented machine, how can it be said that 
the two patents do not claim the same subject-matter — the same inven- 
tion? 

Because he is said to hâve provided a new way of operating cables, 
the complainant invokes for Bassett a libéral construction of his 
patent; citing Morley S. M. Co. v. Lancaster, 129 U. S. 263, 9 Sup. 
Ct. 299, 32 L. Ed. 715; Consolidated Co. v. Valve Co., 113 U. S. 157, 
178, 5 Sup. Ct. 513, 28 L. Ed. 939; Hobbs v. Beach, 180 U. S. 383, 
399, 21 Sup. Ct. 409, 45 L. Ed. 586. But this rule is applicable to the 
prior patent as well as to the patent in suit, and would resuit in giving 
to Bassett, under his earlier patent, a broad range of équivalents, so 
that his invention would be practically secured thereby. 

Had the présent défendant been sued upon Bassett's first patent, and 
if it be true that that patent discloses a perfected invention of primary 
character, the défendant doubtless would hâve infringed that patent, 
though it did not use a single pair of double-grooved pulleys. 

In thus discussing the question of double patenting, we do not décide 
that Bassett's first patent did disclose a practical and operative machine, 
or that it is true that Bassett did in fact invent a single-grooved pulley 
mechanism before the mechanism of the earlier patent. We base our 
décision upon the conclusion that, if we accept the complainant's con- 
struction of claims 1 and 2 of the Bassett patent in suit, No. 453^955, 
and hold that they cover not only alternate action, but simultaneous 
action as well, the claims are void by reason of Bassett's earlier patent, 
No. 359,551. 

The décision of the Circuit Court is afKrmed, and the appellee will 
recover costs in this court 



NEPTUNE METBR CO. et at. v. NATIONAI; METER CO* 

(Circuit Court of Appeals, Thlrd Circuit January 28, 1904.) 

No. 18. 

Patents— Invention— Wateb-Metebs. 

The Nash patent. No. 433,088, for a water-meter, claims 14 and 15, cot- 
ering the feature of maklng one head of the case weak at some point, rela- 
tlvely to the other parts of the chamber, elther by maklng It thinner 
throughout, or by maklng an annular groove thereln, so that it wlll yleld 
In case of excessive interlor pressure due to freezing, are void for lack 
of Invention, In vlew of the prior patents to Tabor for a cylinder head for 
steam engines slmilarly weakened by means of a groove, and the two 
prior Tracy patents for a safety device for hot-water boilers for house 
use, expressly deslgned to relleve agalnst Internai pressure from either 
Bteam or freezing; the Nash device being merely the application of the 
eame princlple and expédient in the old way to accomplish the old resuit. 



564 127 FEDERAL. KEPOETER. 

Appeal from theî Circuit Court of the United States for the District 
of New Jersey. 

For opinion below, see 122 Fed. 75. 

William A. Redding and Frédéric H. Betts, for appellants, 
J. Edgar Bull and Edmund Wetniore, for appellee. 

Before ACHESON and GRAY, Circuit Judges, and McPHERSON, 
District Judge. 

ACHESON, Circuit Judge. In the court below, the complainant 
was the National Meter Company; the défendants were the Neptune 
Meter Company, and its président and other principal officers, who are 
the appellants. The bill charged the défendants with infringement 
of letters patent for improvements in water-meters with revolving pis- 
tons. No. 433,088, dated July 29, 1890, granted to the National Meter 
Company as assignée of Lewis Hallock Nash, the inventer. The main 
invention described and shown in the elaborate spécification and the 
accompanying sixteen drawings "relates to water-meters in which a 
case contains an interior fixed abutment having alternate projections 
and recesses or corrugations, and a piston provided with alternate pro- 
jections and recesses or corrugations, which coact with the corruga- 
tions on the abutment to form a plurality of enlarging and contracting 
measuring-spaces." The patent contains no less than thirty-three 
claims, but infringement of only two of the claims — the fourteenth and 
fifteenth — is alleged. Those two claims (and only those two) were 
based upon the following paragraph of the spécification : 

"Another important feature of my invention is a provision liy wliich the 
meter is prevented from being damaged by freezing. For this ptu-pose, I form 
the upper head of the case so that it shall be very much weaker in thiclîness at 
some point, as at u, u, than the body of the case; it being, however, made 
amply strong to sustain the ordinary pressure of the water to which it vi^ill 
be subjected In actual use. but not strong enough to sustain the pressure duo 
to tlie freezing in the case. The body of the case is, however, made very 
strong, so that when the water freezes In the meter the case will not be 
injured, but the upper head will yield with the pressure of the ice, and tlius 
prevent ail excessive strain upon the case. In order to accomplish this witliout 
danger of the case-head changing its form under the water-pressure and from 
otlicr causes, I prefer to malce the liead of sufficient thiclîness, and then to 
form a groove, u, around that portion of the head which it is desired to havo 
yield to the freezing-pressure. In this.way I form a case-head which will 
keep Its shape under ail ordinary conditions of pressure, but which will yield 
readily to excessive pressure before the case is in danger of being destroyed. 
The same efiCect can be accomplished by making the upper head of uniform 
thinness, but, for the reasons given, I prefer to form it of unequal thickness." 

The two claims alleged by the bill to hâve been infringed by the de- 
fendants read as follows: 

"(14) The combination, with a water-meter having Its chamber-formlng case 
made relatively strong, of an Inclosing head therefor made relatively weak, 
whereby to form a ylelding part against undue interior pressure. 

"(15) The cover or inclosing-head of a water-meter case having a groove or 
surface recess to reduce the thickness of the Inclosing head over the measurlng- 
chamber, substantially as described, and for the purpose stated." 

The paragraph quoted above contains ail that is disclosed or stated 
in the spécification in regard to the subject-matter of claims 14 aud 
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15. Only one of the sixteen drawings (Fig. i) illustrâtes this feature 
of the invention, and it shows an annular groove, u, formed in the up- 
per surface of the upper head of the casing which incloses the working 
parts of the meter. 

New, by the proofs in this case, it appears that, before the making 
of the improvenients which are the subject of the patent in suit, it 
was old to provide an inclosed chamber with a weakened head which 
will blow out or yield under excessive interior pressure, so as to pre- 
vent the destruction of other parts; and it was old to weaken the 
inclosing-head by making a groove or recess in its surface. Ail this 
is found in letters patent No. 303,070, dated August 5, 1884, granted 
to Harris Tabor. In his spécification, Tabor states that : 

"The object of my invention is to enable the relief of overpressure induced 
In the cylinder of a steam or other engine by an accumulation of water there- 
In to be efCected wlthout substantial damage to the cylinder or other members 
of the engine ; and, to this end, iiiy improvement consists in the combination, 
with a cylinder-head of a relief plate, an outer casing, and a connecting-bolt, 
as hereinafter more fully set forth." 

After speaking of the dangerous results often incident to the ac- 
cumulation of water in the cylinder of an engine, and the desirability 
of preventing such accidents and of reducing their injurious effects, 
the Tabor spécification proceeds thus : 

"My invention is designed to comply with the requirement last stated by 
providing a member whose capacity of résistance, while sufflcient to sustaln 
the maximum pressure which niay be normally and safely exerted in the cylin- 
der, is so limited relatively to that of other members subject to eqiial strain 
as to insure its fracture before the attainment of a sufflciently hlgh degree 
of pressure to effect damage to other i)arts, and whicli, when broken, can be 
quickly and cheaply replaced." 

In the Tabor construction, as described in the spécification and 
shown by the -drawings of the patent, the inclosing head of the cylinder 
is provided with a relief-plate secured against a shoulder in the head, 
and in the plate is formed an annular groove or recess, a'. This 
groove or recess, the spécification states, is of such depth — 

"As to reduce the strength of the relief-plate to such degree as shall be 
propor to sustain a dctermined pressure greaier than the maximum working- 
presRure under which the engine is designed to opcrate, and less than that 
which would be suflicient to cause damage to other parts in the event of 
breakage. The relief-plate will consequentl.y remain intact so long as the nor- 
mal working-pressure, or any safe addition thereto, is not exceeded ; but, upon 
the exertion of internai pressure in excess of the limit of résistance which it is 
constructed to aflford, it will fracture through the groove, â, and relieve such 
excess of pressure, without injurious effect, other than causing a brief stoppage 
of the engine for the insertion of a nevv plate." 

Tabor applied the described expédient to the cylinder of a "steam or 
other engine." Nash applied it to a water-meter. In both instances, 
however, relief from the injurious effect of undue interior pressure 
is the object sought, and in each case it is accomplished by the same 
means, viz., by a weakened inclosing-head, which will yield to the in- 
ternai pressure, and in each instance an annular groove or recess is 
formed in the inclosing-head to weaken it. 

Tabor's spécification, indeed, does not note as one of the causes of 
excessive interior pressure the f reezing of the accumulated water ; but, 
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if this lack of express mention is of any moment, the omission was 
suppliée! by two patents granted to William A. Tracy, to wit, No. 303,- 
765, dated August 19, 1884, and No. 329,509, dated November 3, 1885, 
l)oth of which antedate Nash. Each of the Tracy patents is for a 
safety device for boilers, to relieve against excessive internai pressure, 
from whatever cause, and, specifically, from freezing water. The 
spécification of the earlier of the Tracy patents states that the inven- 
tion "has référence to hot-water boilers for liouse use, and it con- 
sists in providing the same with suitable means to allow of its beir.g 
cleaned without removal, and prevent its destruction should steani ac- 
cumulate or the water therein freeze." After mention of the danger 
due to the accumulation of steam in the boiler, and the statement, 
"If the water freezes withîn the boiler, the expansion which takes place 
bursts out the heads," the spécification proceeds to say that the inven- 
tion set forth in the patent will "automatically allow of relief if an 
excessive pressure is created within said boiler." The safety device 
shown by this patent consists of a plate which covers a large opening 
in the head of the boiler, which plate is secured to the head by weak 
bolts — intentionally made weak, so that they Avili give way at a less 
pressure than would damage the other parts of the boiler. The 
spécification states that, "should steam accumulate sufficiently to endan- 
ger the boiler, or the water freeze, the plate or cover is blown off, de- 
stroying the bolts, J, which are purposely and designedly made much 
weaker than other parts of the boiler." The single claim of this patent 
is as follows : 

"A hot-water boiler for house use, combined wlth a relief device consisting 
of a cap or cover arranged to fit ovev a large aperture or inlet to said boiler 
near the bottom, and held in place, forming a water-tight joint, by means of 
weak bolts and nuts, which are designedly made of sueh a strength as to give 
way before the boiler could burst from the production of steam or ice, sub- 
stantlally as and for the purpose specifled." 

The later Tracy patent shows a hand or cleaning hole in the head 
of the boiler, over which a cap or plate is clamped without the use of 
bolts, and which plate is weakened by a groove, "preferably ring- 
shaped," formed in it, so that the weakened portion will blow out or 
yield under excessive interior pressure. The spécification of this pat- 
ent states that the object of the invention — 

"Is to provide one of the cast-iron heads with a portion which sliall be suf- 
ficiently weak, that, should the boiler, from any cause, hâve to sustain a 
greater pressure than intended, the said portion will be blown out without 
injury to the remaining parts of the boiler, and this weakened portion is pref- 
erably formed In a removable cap or plate which covers a hand-hole, througb 
which the boiler may be cleaned when desired ; and when said cap, with its 
weakened portion, becomes broken, a new cap eau be readily attaclied, and the 
boiler, as an entirety, be quickly put in working condition again. This cap 
or plate may be located wherever desired, but preferably upon one of the 
boller-heads, and its position may be such that when projected by the force o£ 
the steam or freezing water, as the case may be, it shall pass in a direction 
not liable to injure any one in the room." 

This spécification contains this further statement : 

"If the steam or freezing water would produce a pressure as to break the 
said cap at weakened portion, F, the discharge of the water would take place 
through the aperture so made without otherwise lujuriug the boiler. This 
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weakened part, F, might be made in the head, B, Itself, as indicated in dotted 
Unes in Fig. 1, if so desired, or might be formed in a cap of any other descrip- 
tion. Therefore, wbile I prefer tbe construction sliown, I do not limit myself 
tbereto, as it may be modified in varions ways without departing from my 
invention." 

In view of the disclosures of the Tabor and two Tracy patents, 
did it involve invention on the part of Nash to apply to a water-meter 
the expédient of a weakened head to obviate the danger from exces- 
sive interior pressure due to freezing? We think not. Those prior 
patents disclosed the principle involved in the remedy, and the method 
of its practical application. Nash was not even the first to discern 
that the expédient was available to avert the danger from excessive 
pressure caused by the freezing of water in an inclosed chamber. 
Tracy had made that précise application. Nash merely applied an old 
expédient, in an old way, to accompHsh an old resuit. 

Now, it is a familiar proposition of law, recognized and enforced 
in a multitude of cases, "that the application of an old process or ma- 
chine to a similar or analogous subject, with no change in the manner 
of application, and no resuit substantially distinct in its nature, will not 
sustain a patent, even if the new form of resuit bas not before been 
contemplated." Pennsylvania Railroad Co. v. Locomotive Trust Co., 
iio U. S. 490, 4 Sup. Ct. 220, 28 L. Ed. 222 ; Morris v. McMillin, 112 
U. S. 244, 5 Sup. Ct. 218, 28 L. Ed. 702; Blake v. San Francisco, 113 
U. S. 679, 5 Sup. Ct. 692, 28 L. Ed. 1070; St. Germain v. Brunswick, 
135 U. S. 227, 10 Sup. Ct. 822, 34 L. Ed. 122; Gates Ironworks v. 
Fraser, 153 U. S. 332, 14 Sup. Ct. 883, 38 L. Ed. 734. In Blake v. 
San Francisco, supra, after restating the above ruie, the court, speak- 
ing by Mr. Justice Woods, said : 

"If there is any qualification of this rule, it Is tbat, if a new and différent 
resuit is obtained by a new application of an invention, such new application 
rnay be patented as an improveniftnt on the original invention ; but, if the 
resuit claimed as new is the same in character as the original resuit, it will not 
be deemed a new resuit for this purpose. For instance, an automatic relief 
valve, used to relieve the pressure of steam, produces no new resuit in char- 
acter when used to relieve the pressure of water, unless some further effect 
besides the mère relief of pressure is obtained." 

To avoid the anticipatory efïect of the Tracy patents, it is contended 
that each of those patents shows only a comparatively small portion 
of the head so weakened as to yield under excessive interior pressure, 
whereas Nash contemplâtes the weakening of the whole inclosing- 
head, so that the entire head will yield. This argument rests altogether 
upon a mère theory advanced by the complainatit's ingenious expert. 
The Nash patent itself, we think, gives no countenance to this theory. 
There is nothing whatever in his spécification suggestive of the idea 
that the entire inclosing-head must be weakened so that the entire 
head will give way. On the contrary, Nash states in his spécification, 
"For this purpose, I form the upper head so that it shall be very much 
weaker in thickness at some point, as at u, u, than the body of the case." 
And again he states in his spécification, "I prefer to make the head of 
sufficient thickness, and then to form a groove, u, around that portion 
of the head which it is desired to hâve yield to the freezing pressure." 
Then the spécification states that "the same effect can be accomplished 
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by making the upper liead of uniform thinness, but, for the reasons 
given, I prefer to form it of unequal thickness." Undoubtedly, if 
made of "uniform thinness," under excessive interior pressure, the 
head might break at any place or at several places. It is net snggested 
in the patent, nor is there any good reason for believing, that such a 
head would give way as an entirety. Neither of Nash 's claims in ques- 
tion is limited in terins to an inclosing head weakened so that the 
entire head will yield. Those claims are broadly drawn, and, we 
think, with set purpose. Clearly, an inclosing head weakened at any 
point where it is desired to hâve the head yield to freezing pressure is 
within the terms of each of claims 14 and 15. Moreover, if it was an 
essential part of Nash's invention to so weaken the inclosing head that 
the entire head will yield, it was his duty under the statute to distinctly 
so State. The Incandescent Lamp Patent, 159 U. S. 465, 474, 16 Sup. 
Ct. 75, 40 Iv. Ed. 221 ; Chemical Rubber Co. v. Raymond Rubber Co., 
39 U. S. App. II, 71 Fed. 179, 18 C. C. A. 31. 

But finally, in view of the prior patents to Tabor and to Tracy, it 
did not involve invention to weaken the entire inclosing head so that 
the whole head would yield under excessive interior pressure produced 
by freezing, instead of weakening a part of the inclosing head. Such 
a change would fall within the established principle that a mère carry- 
ing forward of an original conception patented ; a new and more ex- 
tended application of it, involving only change of form, proportions, or 
degree; the substitution of équivalents doing substantially the same 
thing in the same way, by substantially the same means, with better 
results — is not such invention as will sustain a patent. Smith v. 
Nichols, 21 Wall. 112, 22 L. Ed. 566; Burt v. Evory, 133 U. S. 349, 
10 Sup. Ct. 394, 33 L. Ed. 647. Neither Tabor nor Tracy limited the 
space to be weakened. Tracy speaks of "a large aperture or inlet." 
The increase of the size of the aperture was a matter of good judg- 
ment and of mechanical skill. We hère quote, as apposite, the re- 
raarks of Mr. Justice Matthews, who, speaking for the court in Hollis- 
ter v. Benedict, 113 U. S. 59, 73, 5 Sup. Ct. 717, 724, 28 E. Ed. 901, 
said that : 

"A skilled mechanije, wltnessing the performance of a machine inadéquate 
by reason of some defect to aeeomplish the object for which it had been de- 
signed, by the application of his common knowledge and expérience, perce'ives 
the reason of the failure, and applles what is obviously wanting. It Is but the 
display of the expected skill of the calling, and involves only the exercise of 
the ordinary facultles of reasoning upon the materials supplied by a spécial 
knowledge, and the faculty of manipulation which results from its habittial 
and Intelligent practice, and is in no sensé the créative work of that inventive 
faculty which it is the purpose of the Constitution and the patent laws to 
encourage and reward." 

The decree of the Circuit Court is reversed, with costs, and the cause 
is remanded to that court, with direction to enter a decree dismissing 
the bill, with costs. 
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SACKS V. KUPFERLE. 

(Circuit Court, E. D. Missouri, B. D. January 23, 1904.) 

i. Patents— Suit for Infeingement — Res Judicata. 

Wtiere a suit for infringement against a dealer In the alleged Infrlngîng 
article was defended by the manufacturer of such article at his own cost, 
and on appeal it was adjudged that complainant was not the original in- 
ventor, and that his patent was void, such adjudication is a bar to a sub- 
séquent suit directly against the manufacturer on the same patent. 

In Equity. Suit for infringement of patent. On final hearing 

VV. P. Preble, Jr., and B. O. Davidson, for complainant. 
Halcolm Ellis and George H. Knight, for défendant 

ADAMS, District Judge. This is a suit to enjoin the alleged in- 
fringement of letters patent of the United States No. 443,199, granted 
December 28, 1890, to Louis Sacks and Henry Richmond, for a new 
and useful improvement in boot and shoe lasts. Richmond has hither- 
to duly assigned ail his right, titîe, and interest to the complainant, 
Sacks, 50 that he now stands as the sole owner of the patent. The 
answer dénies invention by the patentées, and particularly pleads that 
the complainant is estopped from claiming originality of invention by 
a judgment and decree of the Circuit Court of the United States for 
the District of Massachusetts, rendered pursuant to the mandate of the 
Circuit Court of Appeals for the First Judicial Circuit. The facts re- 
lied upon to sustain this plea of res judicata are set forth in the plead- 
ings, stipulations, and proofs, and there is no dispute about them. The 
complainant, Sacks, on April 7, 1894, instituted his suit in the Circuit 
Court of the United States for the District of Massachusetts against 
one George Brooks, declaring that he and his co-patentee were the first 
original and joint inventors of the improvement described and patented 
in letters patent No. 443,199, the same being the patent now involved 
in this case, and that he (Sacks) afterwards became the sole owner 
thereof by assignment to him of Richmond's interest ; that the défend- 
ant Brooks was a dealer in the boot and shoe lasts and stands manu- 
factured by the défendant John C. Kupferle, and, according to the 
stipulation of the parties, "the boot and shoe lasts and stands [involved 
in this suit] are exactly like those made by this défendant and sold 
through Brooks & Company [composed exclusively of George Brooks], 
in Boston, Massachusetts, for which sale said Brooks & Company were 
sued by this complainant in the United States Circuit Court in the 
District of Massachusetts, which suit was defended by the défendant 
herein, and appealed by him as alleged in the bill of complaint and an- 
swer filed herein" ; that Kupferle appeared and defended that suit 
brought against his factor or agent, through whom, as disclosed by 
the stipulation, défendant was selling his goods in Boston, paying ail 
the expenses thereof ; that the same came on for hearing in due course 
on the merits, which resulted in a decree for the complainant, adjudg- 
ing the patent valid and infringed ; that afterwards the défendant 
herein, in behalf of and in the name of said Brooks, at his own ex- 
pense, appealed from the decree of the Circuit Court to the Circuit 
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Court of Appeals for the First Judicial Circuit ; that the appeal in due 
lime came on for final hearing, resulting in judgment of reversai, and 
a mandate to the lower court directing a dismissal of the bill on the 
ground that one Dusenbery was the first and original inventor of tiie 
device disclosed in the patent, and that complainant, Sacks, was not 
such inventor. 

The foregoing facts, as already stated, appear substantially in the 
bill, answer, stipulations, and évidence found in this record, and are 
amply verified and re-enforced by an inspection of the opinion and 
mandate of the Circuit Court of Appeals, referred to and made part of 
the bill. By référence to the opinion of the Circuit Court of Appeals, 
8i Fed. 403, 26 C. C. A. 456, it is observed that the essential question 
before the court in that case was whether one Dusenbery was or was 
not the original inventor of complainant's device. He applied for a 
patent on this same device five months before Sacks and Richn)ond 
did, and secured his patent six months before Sacks and Richmond se- 
cured theirs. This Dusenbery patent was, in the Massachusetts case, 
duly pleaded as an anticipation of the Sacks and Richmond invention. 
Much évidence appears to hâve been taken on this issue, and this évi- 
dence is practically ail that was considered by the Circuit Court of 
Appeals of the First Judicial Circuit. That court held that, inasmuch 
as Dusenbery's application was filed first, it was the "settled law that 
the burden was thrown on the complainant below [Sacks] to prove 
priority in behalf of his patent to the satisfaction of the court, and by 
évidence which shall strongly outweigh that of respondents below, if 
not beyond a reasonable doubt." 

Applying this familiar and long recognized rule of évidence, the 
Court of Appeals found that Sacks was not the first and original in- 
ventor of the device of the patent, and ordered the bill to be dismissed. 
The complainant, to avoid the bar of that judgment in this case, urges 
that he was surprised at the rule of évidence laid down by the Court 
of Appeals, requiring him to show, by the measure of proof then in- 
dicated, that Sacks was the original inventor, as against Dusenbery, 
who made the first claim, and secured the first patent for the device in 
question. The complainant should not hâve been surprised at such 
déclaration of law. It is, and for a long time has been, the well- 
recognized rule of évidence in such cases. Smith & Griggs Manufac- 
turing Company v. Sprague, 123 U. S. 249, 264, 8 Sup. Ct. 122, 31 L- 
Ed. 141 ; Clark Thread Company v. Willimantic Linen Company, 140 
U. S. 481, 489, II Sup. Ct. 846, 35 L. Ed. 521 ; The Barb Wire Patent, 
143 U. S. 275, 284, 12 Sup. Ct. 450, 36 L. Ed. 161 ; Deering v. Wi- 
nona Harvester Works, 155 U. S. 286, 300, 15 Sup. Ct. 118, 39 L. Ed. 
153. But even if complainant was mistaken, and even if that was an 
incorrect rule of évidence declared, such facts afford no ground for 
relitigating the conclusion reached in that case. The daim and demand 
sued upon in that case were the same as those now involved in the 
présent case. The parties were, in contemplation of law, the same in 
that case as are now involved in this case. It is of no légal significance 
that the defendant's factor or agent was the nominal party in the 
Massachusetts case. The facts are, as disclosed by the record in tiiat 
case, that the défendant Kupferle, who was the manufacturer of the 
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goods sold by him through Brooks, undertook the full défense of that 
case, managing the same, and paying ail the expenses thereof, and that 
he also, for and in the name of Brooks, prosecuted bis appeal to the 
Circuit Court of Appeals, and paid ail the expenses of the same. Such 
being the facts, Sacks is bound by the judgment rendered in that case. 
Lovejoy v. Murray, 3 Wall, i, 18, 18 L. Ed. 129; Robbins v. Chi- 
cago City, 4 Wall. 657, 672, 18 L. Ed. 427 ; David Bradley Mfg. Co. 
V. Eagle Mfg. Co., 57 Fed. 980, 6 C. C. A. 661 ; Eagle Mfg. Co. v. 
David Bradley Mfg. Co. (C. C.) 50 Fed. 193; Eagle Mfg. Co. v. Miller 
(C. C.) 41 Fed. 351, 357. Accordingly, the final judgment rendered in 
the Massachusetts case on the merits, was a "finality as to the claim or 
demand sued on, concluding parties and those in privity with theni, 
not only as to every matter which was oflfered and received to sustain 
or defeat the claim or demand, but as to any other admissible matter 
which might hâve been offered for that purpose." Cromwell v. The 
County of Sac, 94 U. S. 351, 24 L. Ed. 195, and cases cited. On the 
principles announced in this last-mentioned case, the complainant can 
no longer litigate the question of invention involved in patent No. 
443,199. That issue was decided against him in the suit tried upon the 
merits to which he and the défendant in this case were parties. 

It appears that the complainant's alleged surprise at the rule of évi- 
dence laid down by the Circuit Court of Appeals was called to the 
attention of that court for the purpose of securing an opportunity for 
the complainant to make further proof of complainant's priority over 
Dusenbery. An order is f ound in the mandate as follows : 

"Ordered, that Louis Sacks, complainant and appellee, hâve leave to apply 
to the court below for leave for further proceedlngs and proof in relation to the 
alleged anticipation of George S. Dusenbery, ail questions relative thereto 
being reserved for that court." 

The final decree of the trial court, after reciting the order of the 
Circuit Court of Appeals just referred to, is as follows: 

"Thereupon, after the filing of the said mandate pursuant to the leave 
granted in the said mandate, the said Louis Sacks, by his attorney, filed a 
motion for leave for further proceedlngs and proofs in relation to the alleged 
anticipation by George S. Dusenbery, and this cause came on to be heard at 
this October term, A. D. 1897, and was argued by counsel for the respective 
parties upon the said motion, and on March 29, A. D. 1898, an order of court 
was entered denying the said motion. And now, on motion of W. K. Richard- 
son, of counsel for the défendants, it is ordered. adjudged, and decreed as fol- 
lows : That the mandate of the Circuit Court of Appeals be recorded, and that 
the complainant's bill be dismissed, with costs, both of this court and of the 
Circuit Court of Appeals for the First Circuit, to be taxed to the complainant." 

From the foregoing it clearly appears that the complainant not only 
had his day in court theoretically, but in point of fact, and that his 
pretensions as to Dusenbery's invention and as to the rule of évidence 
concerning which he now claims surprise were heard and finally disap- 
proved, and the provisional order to dismiss his bill became absolute. 

I think this record efïectually bars the complainant from relitigating 
the question of original invention of the device of his patent. 

The bill must be dismissed. 
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WEBB T. GOLDSMITH et aL 

(Circuit Court, D. Massachusetts. January 20, 1904.) 

No. 1,343. 

1. Patents — Action foe Infringement— Pjersons Kntitled to Sue. 

In liev. St. § 4919 [U. S. Comp. St. 1901, p. 3394], which provides that 
"damages for the infringement of any patent may be recovered by action 
on the case In the naine of the party interested, either as patentée, as- 
signée or grantee," the word "assignée" is used In a llmlted sensé, as 
meaning an assignée of patent rights, and does net cover a niere assignée 
of a claim for Infringement ; and that section having desiguated the 
persons who may sue for infringement the right cannot be extended to 
another by a state statute. 

At Law. Action for infringement of patent. On demurrer to 
déclaration. 

Maynadier & Rockwell, for plaintiff. 

John C. Edwards and Nathan Heard, for défendants. 

BROWN, District Judge. From the déclaration it appears that 
after the expiration of letters patent No. 260,063 tlie patentée, Streat, 
assigned to the plaintiff ail his claims for infringement by the défend- 
ants. The plaintiff sues in his own name, alleging infringement by 
the défendants during a period within the life of the patent. 

The first ground of demurrer is "that it does not appear from said 
déclaration that the plaintiff has any such title to or interest in the let- 
ters patent * * * ^g entitled him to bring this action, and for that 
it does not from said déclaration appear that the plaintiff' has any right, 
title, or interest in the said letters patent which entitled him to bring 
this action in his own name." 

Section 4919 of the Revised Statutes of the United States [U. S. 
Comp. St. 1901, p. 3394] provides : "Damages for the infringement 
of any patent may be recovered by action on the case, in the name of 
the party interested, either as patentée, assignée, or grantee," etc. 

The plaintiff relies upon section 914 of the Revised Statutes of the 
United States [U. S. Comp. St. 1901, p. 684], and also upon section 
4, c. 173, of the Revised Laws of Massachusetts, as follows : "The 
assignée of a nonnegotiable légal chose in action which has been as- 
signed in writing may maintain an action thereon in his own name, but 
subject to ail défenses and rights of counterclaim, recoupment or set- 
off to which the défendant would hâve been entitled had the case been 
brought in the name of the assignée." But this provision of the 
Massachusetts statutes, if applied to this action, would be inconsistent 
with the express provisions of section 4919, in which the word "as- 
signée" is used in a limited sensé to indicate an assignée of patent 
rights, and does not cover a mère assignée of a nonnegotiable légal 
chose in action. Waterman v. Mackenzie, 138 U. S. 255, 11 Sup. Ct. 
334, 34 L. Ed. 923; Moore v. Marsh, 7 Wall. 515, 19 L. Ed. 37; 
Gayler v. Wilder, 10 How. 477, 13 L. Ed. 504 ; Hayward v. Andrews 
(C. C.) 12 Fed. 786; Robinson on Patents, vol. 3, p. 122, § 937. 

Whenever Congress has legislated upon any matter of practice, and 
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has prescribed a definite rule for the government of îts courts, it is 
to that extent exclusive of the Législature of the state upon the same 
matter. Allnut v. Lancaster (C. C.) 76 Fed. 131. As the plaintiiîf in 
this case is neither a patentée, an assignée of patent rights, nor a 
grantee, he is not within the provisions of section 4919, which is the 
only statutory authority applicable. 

As this ground of demurrer is décisive, it is unnecessary to consider 
other grounds. Demurrer sustained. 



MILLER & LUX v. KICKEY et al. 

(Carcuit Court, D. Nevada. January 4, 1904.) 

No. 731. 

1. Wateb Courses — Diversion— Injunction—Tuansitory Action— Jdrisdic- 

TION. 

A suit brougbt to enjoin a défendant from wrongfully diverting, In 
Callfornia, the waters naturally flowlng down a river having Its source 
In that State, and flowlng into and through the state of Nevada, where 
complainant's lands are situa ted, he being the.lowest proprietor on the 
river, is an action transitory in its nature, so that a court in Nevada 
having acquired jurisdiction of defendant's person had jurisdiction to 
try the same. 
8. Samb—Pleadinq— Admission of Claim. 

Where a plea in a suit to restrain diversion of the water of a river 
alleged that défendants did not claim any right to divert the water ex- 
cept as tenants in common with complainants, but did not deny an 
averment in the complaint that défendants were claiming a right to 
deprive complainants of their rights in certain earlier appropriations, 
the plea was insufficient. 
8. Same— Pi.EADiNG— Allégations— Demurrer. 

A bill In a suit to restrain the alleged wrongful diversion of the water 
of a stream clalmed to hâve been previously appropriated by plalutiff 
was not demurrable for failure to allège the particular point of the di- 
version or the means and methods used therein. 

4. Bamb. 

Where, in a suit to restrain the diversion of a water course, complain- 
ants claimed the right to use the water as prior approprlators, and 
the bill described the lands owned by complainants on which the water 
was beneflcially used by townships and sections, it was not neeessary 
for complainants to set out their derivative title to the water claimeii, 
the particular tract or tracts of land that had been irrigated by them 
or theîr grantors, the character of the crops grown thereon, the names 
of complainants' grantors or predecessors in interest, or the fact that 
the raising of crops by irrigation on the land was successful. 

5. Bame— Beneficial Use. 

Where complainants in a bill to restrain the diversion of the water of 
a stream alleged that they were entitled, by virtue of a prlor appro- 
priation, to use the water for the purpose of Irrigating their lands in 
Nevada, it was not neeessary that the complaint should contain an allé- 
gation that such was a bénéficiai use of the water. 

6. Bamb — Lands Irrigated— Description. 

Where, In a suit to restrain the diversion of the waters of a stream, 
complainants claimed to be prior approprlators as to a certain number 
of cubic Inches of water, and to be entitled to certain additional amounts 
as the grantee of other approprlators, the bill should allège on vhat 
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lands such additional amounts of water appropriated by complainants' 
grantors were used by them. 

7. Same, 

Where a bill In a snit to restraln the diversion of water of a stream 
to whicli plaintiff was entitled as a prior appropriator described tlie lands 
on wbich plaintiff claimed the rigbt to use the water by townships and 
sections, such description was sufflclent. 

8. Same — Parties— Co-Tekanïs. 

In a suit to restrain the alleged wrongful diversion of the water of 
a stream which plaintiff claimed by a prior appropriation, complain- 
ant's co-tenants were not necessary parties. 

9. Same — Iktent to Continue WRONeFUL Acts — Injunction. 

Where a bill to restraln the alleged wrongful diversion of the waters 
of a stream alleged faets constituting a continuing trespass and a con- 
stant and wrongful diversion of the water, which tended to depreeiate 
the value of complainant's lands, it was suflicient to justify an injunc- 
tion, though It failed to allège that défendants Intended, had threatened, 
or would continue such diversion unless restrained. 

In Equity. 

This case in its incipient stages bristles with objections upon every step 
that bas been taken by elther party. Several matters bave been disposed of, 
and some of them bave been deemed of sufflclent importance to require a 
review of the authorities upon the points discussed. Miller & Lux v. Rickey 
et al. (C. C.) 123 Fed. 604. It bas now reached a stage, by pleas and de- 
murrers, where the character and sufflciency of the pleadlngs must be de- 
termined. 

Following the former décision herein, the défendant Rickey elected to 
stand upon bis plea to the jurisdiction of the court, in substance to the 
effect that the east and west forks of Walker river, the waters of which 
are claimed by complainant, rise in the state of California, and flow across 
the boundary Une between the States of California and Nevada into the 
State and district of Nevada; that be is the owner of certain lands in Cali- 
fornia upon which he uses the waters of Walker river to irrigate and raise 
crops, etc., and that he does not divert any of said waters flowing in the 
state of Nevada. The défendants Simpson et al. elected to stand upon their 
plea: "That there is no controversy involved in this suit between com- 
plainant and défendants Angus McLeod, Patrick Galiagher, James C. Mills, 
Frank Feiganspan, Henry Wood, Amos K. Pollard, and Charles Snyder, and 
the parties joined as défendants as J. O. Birmingham and H. F. Swazey. 
That ail of said défendants last above named are co-owners and co-claimants 
of water with plaintiff in one or other of the appropriations of water claimed 
by plaintiff for itself. and set forth in said bill of complaint, and that said last- 
named parties are necessary and indispensable parties to this suit. That 
none of said défendants last above named either own or claim to own, or 
hâve any water rights or right to divert or use any water for Irrigation or 
otherwise, in any other mauner or way than as co-owners and co-cîalinants 
and tenants In common with complainant, and that their interests lay whol- 
ly and entirely on the side of complainant in the controversy set ont iu 
said bill of icomplaint" And they plead "the want of proper and necessary 
parties to said bill, and the want of jurisdiction over the said suit and the 
subjeet-matter thereof and the parties thereto." Divers demurrers bave 
been interposed by other of the défendants upon varions grounds. The con- 
troversy in this suit is between citizens of différent States; complainant be- 
Ing a citizen of California, and tbe défendants being citizens and résidents 
of the state of Nevada. 

W. C. Van Fleet and W. B. Treadwell, for complainant. 

Trenmor Coffin, Chas. C. Boynton, and James F. Peck, for de- 
fendant Rickey. 

Mack & Farrington and George S. Green, for défendants Simpson 
and others. 
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Cheney, Massey & Smith, for défendants Greenwood Ditch Com- 
pany and others. 

Mack & Farrington and George S. Green, for défendants George 
A. Green and others. 

H. Pilkington, for défendants H. Wm. Schacht and others. 

HAWLEY, District Judge. i. Is the plea to the jurisdiction in- 
terposed by défendant Rickey well taken? This question has been 
elaborately discussed by counsel, and presented in various forms, and 
numerous authorities cited with référence thereto. Thèse points and 
authorities hâve been carefully examined. In the disposition of the 
question it will be the aim of the court to confine itself to the real 
points directly involved by the particular facts of this case as drawn 
from the pleadings, and to the grounds upon which the décision will 
be based. It will, of course, be conceded at the outset that this court 
has no jurisdiction over lands and real estate situate without this 
district. It cannot abate nuisances outside of the district. It cannot 
reach property in rem wholly situate in other states. It cannot, by 
any decree which it may make in this suit, directly reach the dams, 
réservoirs, or ditches belonging to the défendant located entirely 
within the state of California. What is the nature and character of 
this suit, as shown by the bill of complaint and plea of the défendant? 
The suit is brought to enjoin défendants from the alleged wrongful 
diversion of the waters naturally flowing down the stream of both 
forks of the Walker river, having their source in California, and 
flowing down into and through the state of Nevada, where the lands 
of complainant are situated. The complainant is the lowest pro- 
prietor on said river. It claims to be entitled to a specified amount 
of water flowing in said river by virtue of prior appropriations thereof 
for the purpôse of irrigating its lands for bénéficiai purposes. After 
alleging its rights and privilèges in the premises, and the alleged 
wrongful acts of the défendants, it avers "that ail of the said acts, 
doings, and claims of the said défendants are contrary to equity and 
good conscience, and tend to the manifest wrong, in jury, and op- 
pression of your orator in the premises ; in considération whereof , 
and for as much as your orator is remediless in the premises at and 
by the strict rules of the common law, and can hâve relief only in a 
court of equity, where matters of this nature are properly cognizable 
and relievable, to the end, therefore, that the said complainant may 
hâve that relief which it can attain only in a court of equity, and 
that the said défendants may answer the premises, but not upon oath 
or affirmation, the benefit whereof is expressly waived by the com- 
plainant," and prays "that the said défendants be forever enjoined 
and restrained from diverting any water from the said river above 
the points where the said complainant so diverts the same in such 
manner or to such extent as to deprive complainant of any of the 
water aforesaid; and that the complainant may hâve such further or 
other relief as the nature of the case may require and to your honors 
may seem meet." It will be observed, by référence to the statement 
of facts, that the plea of défendant is that the only water of the 
Walker river which he has diverted was under a claim of right to 
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divert by reason of his ownership of certain lands within the state of 
California. Without quoting the provisions of the statutes of the 
United States (i Stat. 78, c. 20, § 11; 18 Stat. 472, c. 137, § 8 [U. 
S. Comp. St. 1901, p. 513] ; 25 Stat. 434, 436, c. 866, §§ i, 5 [U. S. 
Comp. St. 1901, pp. 508, 515] ; Rev. St. U. S. § 738), and tracing- 
their history, object, and purpose as to the jurisdiction of the United 
States courts, it may be said that the questions involved in defend- 
ant's plea cluster around the single proposition as to whether or not 
this suit is of a local or transitory nature. 

Preliminary to the discussion of this question, it is proper to state 
that, subordinate to the fundamental principles of jurisprudence and 
the fixed rules of law arising out of the inhérent character of local 
and transitory actions, and the absolute right of every sovereignty to 
prescribe laws for the acquisition, ownership, and disposition of prop- 
erty within its territory, and the binding force of the laws of the sev- 
eral states of the Union which constitute rules of property, the terri- 
torial jurisdiction of suits in the Circuit Courts of the United States 
is regulated and controlled by fédéral législation enacted for that pur- 
pose, pursuant to the power vested in Congress by the fédéral Con- 
stitution. I Bâtes on Fed. Eq. Proc. § 78. The complainant's con- 
tention is that this suit is not, strictly speaking, of a local nature, and 
for that reason it could be brought in the district where the land of 
complainant is situated, and where the défendant résides. Among 
other positions taken by the défendant, it is contended that this court 
has no jurisdiction, (i) because the suit is of a local nature, and could 
not be brought outside of the state of California ; (2) because the water 
right in controversy is in California; (3) because the wrongs and in- 
jury thereto alleged to bave been committed by him were committed 
wholly within the state of California; (4) that complète relief could 
not be decreed by this court in favor of complainant without reaching 
the property rights of défendant, which are situate wholly in Cali- 
fornia. The wrong alleged against défendant Rickey appears by the 
plea to hâve been committed in California. The injury for which re- 
dress is sought in the bill of complaint is an injury to complainant's 
land, situate in the state of Nevada. The gênerai principle is that, 
where a wrong has been committed by some person, and another per- 
son has been injured thereby, the injured person has a lawful right 
to recover from the wrongdoer; the wrong and the injury are both 
necessary éléments, and the absence of either one of them would be 
fatal to a suit. The two éléments must therefore exist and unité in 
order to form a good cause of action. The direct purpose of ail judi- 
cial acts is relief to a litigant, which cannot be given by a judgment 
or decree alone, but must be given, if at ail, through the en forcement 
of the one or the other by appropriate process ; and it has often been 
said that the highest test of the jurisdiction of a court in a given case 
is found in the answer to an inquiry whether it has lawful power thus 
to enforce its judgment or decree. The gênerai doctrine at common 
law is that actions for injury to real estate in the nature of a trespass 
or in case of nuisances — and other cases might be cited — is local, and 
must be brought in the county in which the land lies; but, where the 
act which caused the injury to the land was committed in another 
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county or district, suit may be brought in either at the élection of plain- 
tiff. 

No attempt will be made to review ail the authorities cited as to 
what are local or transitory actions. Courts of equity act in personam 
or in rem, and the distinction between local and transitory actions pre- 
vails in suits of equity as well as in actions at law. If a bill in equity 
présents for the décision of the court a naked issue of title for real 
estate, the suit is local, and must be brought in a court within whose 
territorial jurisdiction the property is situated. 

In Casey v. Adams, 102 U. S. 66, 26 L,. Ed. 52, the court said : 

"The distinction between local and transitory actions is as old as actions 
themselvés, and no one lias ever supposed tbat laws which prescribed gen- 
erally wliere one should be sued included sucli suits as were local in their 
cliaracter, either by statute or the common law, iinless it was expressly so 
declared. Local actions are in the nature of suits in rem, and are to be 
prosecuted where the thing on which they are founded is situated." 

In Gould on Pleading (Additions by A. Hamilton) 113, the author 
says : 

"A local action must still be laid in the county in which the cause of ac- 
tion aetually arose; for, when the cause of action could hâve happened in 
one county only, the venue is local. A transitory action may be laid in any 
county which the plaintiff may prefer; for, when the cause of action could 
hâve happened anywhere, the venue is designated as transitory. The prés- 
ent locality of actions is founded in some cases on common-law principles, 
and in others on positive enactments of statute law; * * * ail actions in 
which the subject or thing to be recovered is in its nature local." 

After mentioning différent classes of cases which are considered 
local, the author says : 

"If, however, a tortious act committed In one county occasions damage to 
land or any other local subject situate in another, an action for the Injury 
thus occasioned may be laid in either of the two counties, at the choice 
of the party injured. Thus If, by the diversion or obstruction of a water 
course in the county of A., damage is done to lands, mills, or other real 
property in the county of B., the party injured may lay his action in either 
of those two counties." 

And after stating that no action will lie in any sovereign state for 
the recovery of land or tenements lying in another, because no com- 
mon-law court bas jurisdiction of local causes arising within a foreign 
sovereignty, the author adds a note that this rule is not practically 
applicable to its full extent to the jurisdiction and decrees of courts of 
equity ; "for thèse courts, by their power of acting in personam, when 
the parties are within the reach of their process, can in many cases in- 
directly enforce rights to real property situated in foreign countries." 

In Deseret Irrigation Co. v. Mcintyre, 16 Utah, 398, 406, 52 Pac. 
628, the court held that water wrongfully diverted in one county to 
the injury of plaintifï's rights in another constitutes one cause of 
action. The action was brought to détermine the rights of the plain- 
tiffs and défendants to the waters of the Sevier river, fîowing between 
a certain dam in Sanpete county and the canals of the plaintiffs in 
Millard county, and for a perpétuai injunction to prohibit the défend- 
ants from using or in any way interfering with the water of the river 
to which the plaintiffs were entitled. It wag there claimed that the 
127 F.— S7 
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court had no jurisdiction, because the cause of action consisted of 
certain trespasses on real property situate in Sanpete county. The 
Constitution of the state provided (section 5, art. 8) that "ail civil and 
criminal business, arising in any county, must be tried in such county," 
subject to the right to a change of venue, as provided for by law. The 
statute of the state (Sess. Laws 1897, p. 219, c. 52, § 14) provided that 
in bringing a suit for the "protection of rights acquired to water the 
plaintiff may make any or ail persons who hâve diverted water from 
the same stream or source" and claim rights adverse to him "parties to 
such action," and settle the priorities and rights of ail the parties in 
one suit. This statute was claimed to be unconstitutional. The court 
discussed the matter at considérable length, and cited many authorities, 
and, among other things, said : 

"The plaintiffs herein clalm that the défendants constructed dams aud 
ditches in Sanpete county, and by means thereof wrongfully diverted water 
from the Sevier river, and that, as a séquence, the plaintiffs were deprived 
of the water which of right belonged to tliem, and with which they were 
entitled to flll tlieir dams and ditches in Millard county. * * * The 
right of plaintiffs to bave that portion of the river to which they were enti- 
tled flow in the natural water course to the heads of their ditches is an 
Incorporeal hereditament appurtenant to the water course. The complaint 
shows that this right was invaded by a wrongful diversion in Sanpete county, 
by the défendants, and that damage or injury result.ed to the plaintiffs in 
Millard county. The , facts concerning the wrongful diversion and consé- 
quent injury are ail essential to the plaintiffs' right of action. ISTeither the 
facts relating to the diversion alone nor those relating to the injury alone 
are sufficient to constitute a cause of action against the défendants. This 
Is so because the mère construction of dams and ditches in Sanpete countj', 
or even the diversion of the water from the river, gave the plaintiffs no 
right to complain, so long as the water to which tliey were entitled was not 
diverted thereby. Likewise as to the injury, unless it were shown that it 
was caused by the wrongful acts of the défendants. Thus it is plain 
that some of the material facts arose in Sanpete county and some in Millard 
county, and the cause of action may properly be said to hâve arisen in each 
county. Therefore the plaintiffs had the right to elect in which they would 
bring their action, and, having chosen to bring it in Millard county, where 
a part of that which Is essential to their right to recover took place, 
the venue was properly laid." 

See, also, Lower Kings River Water Ditch Co. v. Kings River & 
Fresno Canal Co., 60 Cal. 408, 410. 

In Willey v. Decker (Wyo.) 73 Pac. 210, the Suprême Court of 
Wyoming discussed the question involved in this case, and also cited 
many authorities, to which référence is hère made, and held that, 
where owners of lands in Montana hâve acquired by prior appropria- 
tion the right to use for irrigating their lands the water of a stream 
by means of a ditch and headgate located in Wyoming, the district 
court of Wyoming has jurisdiction to restrain others from diverting 
the water by means of ditches located in Wyoming or in " lontana for 
the irrigation of land in Wyoming; that the district court of Wyoming 
has jurisdiction to adjudicate the rights of the owners of land in Mon- 
tana to the water of the stream so far as it may be necessary to pro- 
tect their rights, though the court may not hâve jurisdiction to enter 
a decree for quieting the title of such owners to the water claimed. 

There are no authorities in direct opposition to thèse views. It is 
true that certain cases hâve been cited by défendant, which, at first 
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tlush, seem to point te the contrary ; but thèse cases, upon careful ex- 
amination, can be rea^ily distinguished from the case at bar. 

Thus, in Stillman v. White Rock M. Ce, 3 Woodb. & M. 538, Fed. 
Cas. No. 13,446, it was held that the jurisdiction was in rem, and that 
a nuisance consisting of a wrongful diversion of water from a river 
which is the boundary line between two states must be enjoined in 
the State where the nuisance is located. The conclusion arrived at by 
the court proceeded solely upon the ground that in its opinion the suit 
was a proceeding quasi in rem to abate a nuisance, and that sucli suits 
must be brought where the nuisance exists. This is clearly shown 
by the opinion, in the course of which Judge Woodbury déclares: 
"It might be reasonable, in a case like this, to hold a wrongdoer liable 
either where the direct act is donc or where the consequential injury 
was felt." After quoting from Coke, pt. 7, p. 58, where numerous 
cases are illustrated: "When one matter in one county is depending 
upon the matter in the other county, then the plaintifï may choose 
in which county he will bring his action," he adds that : "It is settled 
that the wrongdoer may be sued where the mills are situated, if they 
are injured, though the cause of the injury may be in another county. 
Thompson v. Crocker, 9 Pick. 61. The action is, then, of course, one 
in form suited to the local injury felt or experienced to the real estate." 
The gênerai views expressed by Judge Woodbury, in so far as appli- 
cable to a case like the présent one, are in favor of the contention of 
complainant, and in accordance with the principles announced in the 
opinions referred to, and with the views I hâve already expressed. 

In Massie v. Watts, 6 Cranch, 157, 3 L. Ed. 181, a suit in equity 
was instituted in the district of Kentucky by Watts, a citizen of Vir- 
ginia, against Massie, a citizen of Kentucky, to compel Massie to con- 
vey to him 1,000 acres of land in the state of Ohio ; the défendant hav- 
ing obtained the légal title with notice of plaintiflf's équitable title. 
Chief Justice Marshall, speaking for the court, sustained the jurisdic- 
tion of the court in Kentucky. After declaring, that in one view of the 
case there would be "much reason for considering it as a local action, 
and for confining it to the court sitting within the state in which the 
lands lie," he remarked that, if the suit involved only the naked title 
to the land, "the jurisdiction of the circuit court of Kentucky would 
not be sustained. But where the question changes its character — 
where the défendant in the original action is liable to the plaintiff 
either in conséquence of contract, or as trustée, or as the holder of a 
légal title acquired by any species of mala fides practiced on the plain- 
tiff — the principles of equity give a court jurisdiction wherever the per- 
son may be found; and the circumstance that a question of title may 
be involved in the iriquiry, and may even constitute the essential point 
on which the case dépends, does not seem sufïicient to arrest that juris- 
diction," 

The Northern Indiana Railroad Co. v. Michigan Railroad Co., 15 
How. 233, 242, 14 L. Ed. 674, which is greatly relied upon by the de- 
fendant, is not in opposition to the views we hâve expressed. On the 
question of jurisdiction the court said : 

"The Jurisdiction of the Circuit Court of the United States Is limited to 
contre versles between citizens of différent states, except In certain cases, and 
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to the district In whlch it sits. In this case we shall consider the question 
of jurisdiction in regard to the district only. In ail cases of contract suit 
may be brought In the Olrctlt Court where the défendant may be found. 
If sued out of the district in whieh he lives, under the décisions he may ob- 
Ject; but this is a privilège whlch lie maj vvalve. Wherever the jurisdiction 
of the person will enable the Circuit Court to give efiCeet to Its Judgment or 
decree, jurisdiction may be exercised. But wherever the subject-matter in 
controversy is local, and lies beyond the limit of the district, no jurisdiction 
attaches to the Circuit Court sitting within it. An action of ejectment can- 
not be malntained in the district of Michigan for land in any other district. 
Nor can an action of trespass quare clausum fregit be prosecuted whero 
the act complained of was not done in the district." Why? Because "both of 
thèse actions are local in their character, and must be prosecuted where the 
process of the court can reaeh the locus in quo." 

In the gênerai discussion of the case the court cites several authori- 
ties to the effect that courts of equity having authority to act in per- 
sonam may act indirectly, under certain quaHfications, upon real estate 
situate in another state. 

The référence in thèse opinions to contracts, trust, or f raud was not 
intended to limit the jurisdiction to such cases only. There was no 
principle involved therein which called for any other statement. 

In Phelps V. McDonald, 99 U. S. 298, 308, 25 L. Ed. 473, the court 
laid down the gênerai doctrine, which, in my opinion, is applicable to 
this case, as follows: 

"Where the necessary parties are before a court of equity, It is Imma- 
terial that the res of the controversy, whether it be real or Personal prop- 
erty, is beyond the territorial jurisdiction of the tribunal. It has the power 
to compel the défendant to do ail things necessary, according to the lex loci 
rel sltœ, which he could do voluntarily, to give fuU effect to the decree 
agalnst him. Without regard to the situation of the subject-matter, such 
courts consider the equities between the parties, and decree in personam ac- 
cording to those equities, and enforce obédience to their decrees by process in 
personam. 2 Story, Eq. § 899; Miller v. Sherry, 2 Wall. 237, 249 [17 L. Ed. 
827]; Penn v. Lord Baltimore, 1 Ves. 444; Mitchell v. Bunch, 2 Paige, 606 [22 
Am. Dec. 669]". 

See, also, Muller v. Dows, 94 U. S. 444, 449, 24 L. Ed. 207 ; Cole 
V. Cunningham, 133 U. S. 107, I19, 10 Sup. Ct. 269, 33 L. Ed. 538; 
Dull V. Blackman, 169 U. S. 243, 246, 18 Sup. Ct. 333, 42 L. Ed. 733 ; 
Fargo Y- Redfield (C. C.) 22 Fed. 373, 374; Marshall v. Turnbull 
(C. C.) 34 Fed. 827; Remer v. McKay (C. C.) 54 Fed. 432, 434; Gage 
V. Riverside Trust Co. (C. C.) 86 Fed. 984, 998; Great Falls Mfg. Co. 
V. Worster, 23 N. H. 462 ; Atlantic T. Co. v. Baltimore & Ohio R. R. 
Co., 46 N. Y. Super. Ct. 377; Alexander v. Tolleston Club, iio III. 
65, Tj; I Story, Eq. Jur. § 743 ; High on Injunctions, §§ 103-107, 803 ; 
Kerr on Injunctions, 9; Beach, Mod. Eq. Pr. § 764. 

The jurisdiction of courts of equity over the classes of cases affecting 
property situate without its local jurisdiction exists only when the 
relief sought is such that it may be given by the act of the person over 
whom the court exercises jurisdiction. That this court has jurisdic- 
tion over the person of the défendant is unquestioned. It can reacb 
him by injunction, and punish him for contempt if he violâtes it. This 
doctrine had its foundation in the equity courts of England at an early 
day. In Penn v. Lord Baltimore, i Ves. Sr. 443, 454 (decided in 
1750) Lord Chancellor Hardwicke said : 
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"As to the court's not inforeing the exécution of their judgment, if they 
could not at ail, I agrée it would be in vain to malîe a decree; and tliat the 
court cannot inforce their own decree in rem in the présent case. But that 
is not an objection against making a decree in the cause, for the strict prl- 
mary decree in this court as a court of equity is in personam. * * * In 
the case of Lord Anglesey of land lying in Ireland I decreed for distinguish- 
ing and settling the parts of the estate, though impossible to inforce that 
decree in rem; but, the party being in England, I eould inforce it by process 
of contempt in personam and séquestration, which is the proper jurisdiction 
of this court." 

It necessarily follôws from the views expressed as to the character 
and nature of this suit and the principles of law appHcable thereto 
that the plea of défendant Rickey to the jurisdiction of this court is 
not well taken, and is hereby overruled. 

2. With référence to the plea of défendants Simpson et al. but 
little need be said. In the interprétation of the plea référence must 
necessarily be made to the averments in the bill of complaint. Con- 
ceding it to be true that the défendants neithér "own or claim to own 
or hâve any water rights or right to divert or use any water for ir- 
rigation or otherwise in any other manner or way than as co-owners, 
co-claimants, and tenants in common with complainant," still it does 
not necessarily follow that their interests lay whoUy and entirely on 
the side of complainant in the controversy set out in said bill of com- 
plaint, because the plea falls far short of depriving this court of 
jurisdiction under the averments made in the bill. From an examina- 
tion of the complaint it appears that complainant claims to be the 
sole owner of an earlier appropriation, "amounting to a flow of 133.48 
cubic feet of water per second." In this appropriation the défend- 
ants named in the plea claim no interest whatever. The mère fact, 
therefore, that the named défendants are co-tenants in other appro- 
priations of the water with complainant does not make "their inter- 
ests lay wholly and entirely on the side of complainant," but, on the 
contrary, the averments in the complaint are to the effect that the 
co-tenants in later appropriations, as well as the other défendants, 
are claiming the right to deprive complainant of its rights in its earlier 
appropriation. The plea does not controvert thèse allégations of the 
bill. Every fact stated in the bill of complaint and not denied by 
answer in support of the plea must therefore be taken as true. Farley 
v. Kittson, 120 U. S. 303, 315, 7 Sup. Ct. 534, 30 L. Ed. 684. The' 
plea, by reason of its insufficiency in the respects stated, must be 
overruled. 

3. As to the demurrers. Before any référence is made to any of 
the spécifie points raised by the respective défendants, it should be 
broadly stated that the bill of complaint is not, in many of its aver- 
ments, as full, clear, definite, and certain, or as satisfactory, as it 
might bave been made. But, notwithstanding this gênerai statement, 
the court must confine itself to the question whether or not the bill 
States facts in such a manner as will enable complainant to maintain 
the suit and obtain the relief asked for by a decree. No fact need 
be alleged which is not essential for the court to find in order to sus- 
tain a decree. The évidence need not be pleaded. It is only neces- 
sary for the bill to contain within itself sufficient matters of fact per 
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se to maintain the case of complainant, so that the same may be put 
in issue by the answer, and the facts thus stated may be establislied 
by the proofs. 

In Story's Eq. PI. § 23, it is said : 

"In order to enable tlie court to understand the case, and to administer the 
proper remédiai justice, as well as to apprise the opposite party of the nature 
of the claim, and of the redress asked, and to enable him to malie the proper 
défense thereto, it would seem indispensable that the bill should contain a 
clear and exact stateinent of ail the material facts. It should therefore show 
Avith reasonable certainty the rights of the plaintiff; the manner in which he 
js injured; the person by whom it is done; the material cireumstances of the 
t'ime, place, manner, and other incidents; the particulars in which he wants 
the assistance of the court — or. In other words, relief which he seeks." 

And in section 25 it is said that: 

"The pleadings in equity, although framed with a regard to certainty and 
unlformity, were always, in their style and character, of a more libéral and 
less teehnical east than those at the common law. * * * But thcy hâve 
gradually attained a high degree of exaetness and accuracy of statement; 
and, without being positively bound up in mère teehnical niceties and sub- 
tleties, they hâve become subjected to many rules of an artificial, although 
useful, establishment." 

The bill of complaint, among other things, allèges "that the com- 
plainant is, and for a long time hitherto has been, the owner and 
seised in fee and in the actual possession of ail those certain parcels 
of land situated in the county of Lyon, state of Nevada, in the dis- 
trict of Nevada, described as follows," and then mentions the town- 
ships and sections wherein said land is located, and avers "that the 
said parcels of land are contiguous to each other, and form one en- 
tire body of land; that there is a certain natural stream and water 
course known as 'Walker River,' which flows, and from time immé- 
morial has flowed, to, over, upon, and through the said body of land, 
and the said body of land includes the banks, bed, and stream of said 
river ; that the complainant is, and for a long time hitherto has been, 
the owner and seised in fee and in the actual possession of ail those 
certain other tracts of land," described as above stated. And in para- 
graph 13 allèges "that in the year 1861 the grantors and predecessors 
in interest of complainant first appropriated and diverted from said 
river a portion of the waters of said river amounting to a flow of 
133.48 cubic feet of water per second, and carried the same from 
said river upon the lands aforesaid, and used the same for the irriga- 
tion thereof ; and from thence hitherto the complainant and its gran- 
tors and predecessors in interest hâve (except as hindered by said 
défendants as hereinafter alleged) continuously, openly, notoriously, 
peaceably, exclusively, and adversely to said défendants and to ail 
the world, and claiming the right so to do, so diverted the said quan- 
tity of water from said river whenever there was a sufficient quantity 
of water naturally flowing in said river, and carried the same to and 
upon the lands aforesaid, and used the same for the irrigation there- 
of." In paragraph 14 it is alleged "that in the year 1862 the grantors 
and predecessors in interest of complainant first appropriated and 
diverted from said river a further portion of the waters of said river 
amounting to a flow of 57.35 cubic feet of water per second, and car- 
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ried the same from said river to and upon certain lands, and used 
the same for the irrigation thereof, and thereafter granted and con- 
veyed to complainant five undivided twelfths of said water and of 
the right to appropriate and divert the same from said river; and 
from the said year 1862 the said grantors and predecessors in interest 
of complainant and the complainant and its co-owners hâve (except 
as hindered by said défendants as hereinafter alleged) continuously, 
openly, notoriously, peaceably, exclusively, and adversely to said de- 
fendants and to ail tlie world, and claiming the right so to do, so 
diverted the said quantity of water from said river whenever there 
was a sufficient quantity of water naturally flowing in said river, and 
carried the same to and upon certain lands, and used the same for 
the irrigation thereof; and the complainant has so carried its five 
undivided twelfths of said water to and upon its lands aforesaid, and 
used the same for the irrigation thereof." Paragraph 15 is the same 
as 13, except it refers to a subséquent appropriation and diversion of 
water made in 1864 of 59.09 cubic feet of water per second. The 
other averments allège the différent appropriations and diversions of 
water in substantially the same language as used in paragraph 14, 
the exception being as to the time of the appropriation and diversion 
and dififerent quantifies of the water. It is further alleged in the 
complaint "that within three years last past the said défendants hâve, 
and each of them has, diverted the waters of the said Walkef river 
at divers places on said river above the said lands of complainant, 
and above the points at which the said complainant so diverts said 
water, a large portion of which water so diverted by them is never 
returned to said river, and they are now continuing the diversions 
aforesaid, and hâve thereby deprived and are now depriving the com- 
plainant of a large portion of the said water to which the complainant 
is so entitled; that each of said diversions so made by said défend- 
ants is without right, but the said défendants hâve so diverted said 
water, and are now so diverting the same, under claim of right so-to 
do, and adversely to said complainant; that by the diversions afore- 
said the complainant has been deprived and is now being deprived of 
sufficient water to irrigate its lands aforesaid, and is thereby rendered 
unable, and so long as said diversions c\re continued will be unable, 
to irrigate the lands aforesaid which it has so heretofore been ac- 
customed to irrigate, and is thereby rendered unable and will be un- 
able to properly or successfully cultivate the said lands or to raise 
crops thereon." 

Several of the demurrers are quite lengthy. Some of the many 
points therein mentioned will be specifically noticed. In one of the 
briefs filed by counsel it is- claimed : 

"That the bill of complaint is Insufflcient for the foUowing reasons: (1) Tlie 
blll falls to specify particularly tbe description or location of Walker river, 
and the lands of complainant which are riparian in character. (2) That para- 
graphs 13 to 19, both inclusive, are insufflcient, in that they fail to show upon 
what particular lands the waters of Walker river were condueted under the 
several and différent diversions alleged in the bill; also fail to set out and 
aver the necessary facts of the derivative title of the complainant to the 
waters which It claims. (3) The same paragraphs are insufflcient In failing 
to show the points wbere and the means by which the waters were diverted 
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and carrled upon the lands, and a description or such description or names 
of the ditches or the location thereof sufBclent to inform défendants wiat 
partieular appropriation complalnant claims to own. (4) That there is no 
showing by the bill of complaint that the waters claimed to hâve been di- 
verted were ever applied to a bénéficiai purpose. (5) That paragraphs 13 and 
15 are insufflclent In failing to show that any portion of the waters therein 
mentioned were ever conveyed, granted, or transferred to the complainant. 
(6) That the bill of complaint is insufflclent in not showing that the points 
and means of diversion by complainant to be the same points and means of 
diversion of Its grantors and predecessors in interest. (7) That paragraphs 
14, 16, 17, 18, and 19 are insufflclent in failing to show the persons ownlng 
as co-tenants of complainant, the undivided interests In the waters claimed, 
and in failing to aver or show any reason why such co-tenants bave not been 
made parties to thls proceeding. (8) That the bill of complaint is Insufiicient 
In failing to show that thèse défendants threaten to continue the wrongfui 
diversion of the waters of Walker river." 

The law is well settled that a right to the waters of a stream may 
be acquired by appropriation and actual diversion and application to 
a bénéficiai use. The partieular point of diversion, and the means 
and methods used in diverting it, need not be alleged. They are at 
most mère matters of évidence in establishing the right to the amount 
of water claimed to hâve been appropriated, diverted, and beneficially 
used. While it would be proper to state the point of diversion, and 
is perhaps the usual custom so to do, I am not prepared to say that 
it is absolutely essential. The complainant cannot be held to the 
original point of diversion, but may at any time after the right is 
acquired change the point without injury to others. The same rule 
applies to the means used. It is immaterial, in acquiring the right, 
whether the water was taken from the river by means of a canal, 
ditch, flume, or pipe, or by any other method. 

In Union Mill & M. Co. v. Dangberg (C. C.) 8i Fed. 73, 115, this 
-court said : 

"The right to water acquired by prior appropriation is not dépendent upon 
the place where the water is used. A party having obtained the prier right 
to the use of a given quantity of water is not restricted in such right to the 
use or place to which it was first appUed. It is well settled that a person 
entitled to a given quantity of the water of a stream mny take the same at 
any point on the stream, and may change the point of diversion at pleasure, 
and may also change the cbaracter of its use, if the rights of others be not 
aflfected thereby." 

In Jerrett v. Mahan, 20 Nev. 89, 99, 17 Pac. 12, 15, the Suprême 
Court said : 

"The facts material to be alleged were plaintifC's prior appropriation and 
defendant's diversion." 

In Charnock v. Higuerra, m Cal. 473, 477, 44 Pac. 171, 172, ^^ 
L. R. A. 190, 52 Am. St. Rep. 195, the court, in speaking of the rights 
of riparian proprietors, said : 

"In fact, It bas always been considered that the reasonableness or lawful- 
ness of any giv«n diversion of water Is in no wise affected by the mère mode 
of diversion. Thus, in EUiot v. Fitchburg Ry. Co., 10 Cush. 191, 57 Am. Dec. 
85 (cited with approval in Lux v. Haggin, 69 Cal. 402, 404, 10 Pac. 674), Chief 
Justice Shaw said: 'One man may take water from a perennial stream of 
moderate size, by means of buckets or a pump — for the mode Is not material 
— to water his garden.' And in such a case he says, 'The water would be for 
Irrigation,' and such 'might be regarded as a reasonable use.' So this court 
iias repeatedly held that a prior appropriator of water may change, at pleasure. 
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the place or mode of bis diversion, so long as others are not Injured by such 
change." 

See, also, Walsh v. Wallace, 26 Nev. 299, 327, 65 Pac. 945, 67 
Pac. 212. 

As to the sufïïciency of the findings to support a decree in cases of 
this character, see Jones v. Adams, 19 Nev. 78, 6 Pac. 442, 3 Am. 
St. Rep. 788. And for a gênerai statement as to the rules and prin- 
ciples applicable to riparian proprietorship and the rights acquired by 
prior appropriation, see Union M. & M. Co. v. Dangberg (C. C.) 81 
Fed. 94. 

The averments in the bill describe the lands ovvned by complainant 
upon which the water was beneficially used by townships and sections. 
In a suit of this character it is not absolutely essential to set out the 
derivative title of the complainant to the water which it claims. It 
was unnecessary to allège the particular tract or tracts of land that 
had been irrigated by the complainant or its grantors, or the char- 
acter of the crops grown thereon, or to give the names of its grantors 
or predecessors in interest. It is not necessary to aver in the com- 
plaint that the raising of crops by the irrigation was successful. The 
authorities cited by défendants hâve référence to the character of the 
évidence necessary to establish a valid appropriation of the water, not 
to the sufficiency of the pleadings, with which we hâve alone to deal. 

It is alleged that the waters of Walker river were appropriated 
and diverted therefrom, and used upon lands that were contiguous 
"for the purpose of irrigation." It is true that the diversion of the 
water only ripens into a valid appropriation when it is utilized by the 
appropriator for a bénéficiai use. But it need not be alleged in the 
complaint that the irrigation of lands is a bénéficia! use. If irrigation 
in a dry and arid climate like Nevada is not a bénéficiai use of the 
water, it woùld be difficult to détermine what is. 

In Union Mill & M. Co. v. Dangberg, supra, this court, speaking 
of the necessity of the application of the rule of appropriation, said : 

"The climate is dry. The soll is arid. The land is unproduetive without 
irrigation. When water can be used thereon, it becomes capable of success- 
ful cultlvation. * « * ^ large proportion of the area of land suitable for 
cultivation would bave to remain in its wild and unproduetive state, covered 
only by the natural growth of sagebrush and greasewood, unless the right to 
approprlate and divert the water of the streains away from the channel for 
the purpose of Irrigating such lands is recognized and secured." 

Paragraphs 14 and 16 to 19, inclusive, are, however, subject to 
criticism, at least, in this: that they do not show upon what lands 
the additional amounts of water appropriated by complainant's gran- 
tors were used by said grantors. In the interest of good pleadings, 
I am of opinion that thèse paragraphs ought to be so amended as 
to specify the lands as being within certain townships or sections, or 
as to the quantity of such lands in whatever county the same are 
situated. In other words, the référence to "certain lands" should be 
made more clear, definite, and certain, so as to enable the défendants 
to advisedly answer the averments. 

The other objection made to the averments, to the effect that it is 
uncertain as to the lands upon which complainant has used its un- 
divided interests in the water, is not well taken, because the language 
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used is, in my opinion, only susceptible of the interprétation that such 
water was used and is being used by complainant upon the lands de- 
scribed by it as being situate in certain townships and sections. 

With référence to the point made by the demurrers that the co- 
tenants of complainant are necessary parties, and that the bill is in- 
sufficient because it does not aver that they are ail made parties to 
the suit, it is enough to say that the identical questions hère presented 
were raised, discussed, and decided adversely to the contention of 
défendants in Union M. & M. Co. v. Dangberg (C. C.) 8i Fed. 89. 
See, also, Rodgers v. Pitt (Ç. C.) 89 Fed. 420. 

In order to authorize the court to issue an injunction, the alléga- 
tions in the bill as to the plaintiff's rights must be spécifie and definite, 
and it must afïirmatively appear from the facts alleged therein that 
in jury will be sustained by the complainant in conséquence of the 
alieged wrongful acts of the défendants. 10 Ency. PI. & Pr. 940, 
946, 950, and numerous authorities there cited. 

Spécifie objection is urged to the bill in this : that it is not alleged 
therein "that défendants intend to, threaten to, or will continue their 
alleged diversion if not restrained by this court." The words "threaten 
to continue" are often used, and in many cases are certainly appro- 
priate ; but no set form of words is essential. Technical forms are 
not always necessary. In determining the rights of the parties the 
court looks to the nature of the acts. In Kerr on Inj. 15, the author 
said: 

"The mère prospect or appréhension of Injnry, or the mère belief that the 
act complainerl of may or will be done, is not sufflcient; but if an intention 
to do the act coniplained of can be shown to exist, or if a man insists on his 
right to do, or begins to do, or threatens to do, or gives notice of his intention 
to do an act whlch must, in the opinion of the court, if completed, give a 
ground of action, there is a foundation for the exercise of the Jurisdiction." 

The sum and substance of the authorities are to the efFect that com- 
plainant must state in its bill sufficient facts to satisfy the court that 
the issuance of an injunction is necessary in order to give the com- 
plainant the relief to which it is entitled in a court of equity. The 
averments of the bill, taken in their entirety, clearly state facts suffi- 
cient to entitle complainant to the équitable relief prayed for. The 
rule is well settled that a bill which discloses, as this does, a con- 
tinuing trespass on the lands of complainant by a large number of 
défendants, and a constant and wrongful diversion of water from a 
stream thereon, which tends to depreciate the value of the land, is 
sufficient to entitle the complainant to an injunction against such tres- 
pass. King V. Stuart (C. C.) 84 Fed. 546, 549, and authorities there 
cited ; U. S. F. L. & E. Co. v. Gallegos, 89 Fed. 769, 773, 32 C. C. 
A. 470 ; Gould on Waters (3d Ed.) § 236, p. 469 ; Kinney on Irriga- 
tion, § 332. 

The several demurrers are, upon ail points made therein, save and 
except in the one particular as to the uncertainty of the words "cer- 
tain lands," overruled, and as to fhat point the demurrers are sus- 
tained. 
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UNITED WATERWORKS CO., Limited, v. STONE. 

(Circuit Court, D. Massachusetts. January 20, 1904.) 

No. 1,293. 

1. CoBPOEATioNS— Reobganization Ageeement by Bondholders— Powees of 

COMMITTEE. 

Holders of bonds of a water company whieh liad defaulted in payment 
of interest entered into a written agreement by wbich they deposited their 
bonds with a trustée, taking certificates ttierefor, and appointed a com- 
mittee to act for tbe protection of their interests by forecloslng the mort- 
gage, and with power under certain conditions to buy in the property, 
and convey it to a new coinpany to be organized, allotting "to the cer- 
tificate holders their proportionate interests in the new company." It 
was further provided that prier to such conveyance the eommlttee should 
submit to the certificate holders "a detailed plan" of reorganization, which 
should be binding on ail said holders unless a majority in interest should 
file dissents with the trustée within 30 days. .HelO, that the power of the 
committee was limited to the submlssion of a detailed plan conforming to 
the gênerai provisions of the agreement, and which should be in the In- 
• terest of the certificate holders, and that one which was répugnant to the 
agreement, and largely in the interest of themselves and of certain stock- 
holders, did not beeome binding on a certificate holder because a majority 
did not file dissents therefrom. 

2. Conversion— RiGHT op Action— Allégations of Déclaration Considebed. 

A déclaration in an action to recover the value of certain certificates al- 
leged to hâve been converted by défendant as trustée coustrued on de- 
murrer, and held to state a cause of action. 

At Law. On demurrer to déclaration. 

Anson M. Lyman, for plaintiff. 

L,. S. Dabney and Robert B. Stone, for défendant. 

HALE, District Judge. This is an action at law. It cornes before 
the court on defendant's demurrer to plaintiff's déclaration. The 
déclaration contains five counts. After properly setting forth the 
jurisdictional facts, the first count allèges that the défendant has con- 
verted to his own use lo negotiable certificates of deposit of the 
American Waterviforks Company, issued by the Farmers' Loan & 
Trust Company, for a thousand dollars each, bearing 6 per cent, in- 
terest, the same being the property of the plaintiff. Exhibit A shows 
the form of the certificates, and that they were issued by the Farmers' 
Loan & Trust Company for bonds of the Amçrican Waterworks 
Company of Illinois, .deposited in accordance with agreement dated 
August i6, 1893 ; and that by receiving the certificates the holder 
thereof was bound by the provisions of said agreement. Copy of the 
agreement of August 16, 1893, is made a part of the déclaration, and 
marked "Exhibit B." It purports to be an agreement between the 
holders of bonds of the American Waterworks Company of Illinois 
for the purpose of protecting their interests through the agency of 
the committee named therein. It will be seen that this first count is 
a formai count in trover in the statutory form provided for by the 
Revised Laws of Massachusetts. 

The second count contains a full statement of the cause of action. 
After setting forth the facts from which the court dérives jurisdic- 
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tion, it allèges : That the plaintiff wa^the owner of lO bonds described 
in the first count, which were of an authorized issue of $4,000,000 in 
bonds of like ténor, $3,600,000 of which were issued and outstand- 
ing, secured by deed of trust on certain waterworks owned by the 
Company, to the Farmers' Loan & Trust Company as trustée ; that, 
default having been made in the payment of interest, a bondholders' 
committee was organized for the purpose of securing the deposit of 
said bonds with the Farmers' Loan & Trust Company, and of com- 
bining the bondholders in a plan to foreclose the mortgage and pro- 
tect their interests; this plan was fully set forth in an agreement 
dated August 16, 1893, and in a circular letter sent to the bondholders 
dated August 30, 1893, copies whereof are made a part of the déc- 
laration, and marked "Exhibit B" and "Exhibit C"; the défendant, 
being one of the directors of the plaintifï corporation, and its attor- 
ney, deposited the plaintiff's bonds of the par value of $10,000 with 
the Farmers' Loan & Trust Company, and the trust company duly 
issued and delivered to the défendant its certificate of deposit for each 
of said bonds in the form set outin "Exhibit A," above referred to, 
and made a part of the déclaration; that the défendant received the 
10 certificates of deposit for said bonds, and held the same as prop- 
erty of the plaintiff corporation and as its custodian, and was under 
the duty of holding said receipts for the benefit of the plaintiff cor- 
poration, and subject to its order and direction; that thereafter, while 
the 10 certificates of deposit were in possession of the défendant as 
plaintifï's property, the bondholders' committee issued and distributed 
among the bondholders a plan of reorganization, dated June 9,' 1896, 
a copy of which is made a part of the déclaration, and marked "Ex- 
hibit D" ; that copies of this plan were received by the plaintiff and de- 
fendant; that this plan of June, 1896, differed substantially from the 
bondholders' agreement of August, 1893, under which the bonds 
were deposited. Then follows a statement of the particulars where- 
in the plan of 1896 differed from the bondholders' agreement of 
1893, substantially as follows: The authorized capitalization of the 
Omaha Water Company, the organization of which was set forth in 
the committee's plan, was in excess of the real value of the property 
bought by the trustée and conveyed to the défendant, this author- 
ized capitalization being in the form of bonds, common stock, and 
preferred stock issued by it and placed in control of the committee, 
and that the plaintiff was not obHged to accept any part of saicl 
capitalization under the plan of June, 1896; that-the provision for the 
organization of the voting trust under the detailed plan of reorgani- 
zation of June, 1896, to control and direct the opération of the Omaha 
Water Company, and the provisions for paying expenses of such 
control were unauthorized, and deprived the plaintiff of its right to 
participate in the government and benefits of the property in which 
he was jointly interested with the other bondholders ; that the pro- 
vision in the plan of June, i8g6, for the issue of two and a half millions 
of the common stock of said Omaha Water Company, and for its 
sale to the owners of preferred stock of the American Waterworks 
Company at 10 per cent, of its par value, was unauthorized, and not 
binding on the plaintiff; that the Omaha Water Company was or- 
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ganized by the committee, and has siiice been under its control and 
management by means of the said voting trust, and when it accepted 
the deed from the Farmers' Loan & Trust Company, the trustée, that 
water company necessarily had notice of the terms of the mortgage 
made by the American Waterworks Company to secure the payment 
of the bonds and the terms and limitations of the deed from the 
master in chancery to the trustée ; that the members of the commit- 
tee bore to the plaintifï the relation of trustées for the purposes and 
under the limitations set forth in the bondholders' agreement of Au- 
gust, 1893 ; that the provisions of the detailed plan of June, 1896, 
would injuriously afïect and change the rights of the plaintifï under 
the bondholders' agreement of August, 1893; that the plaintifï, as 
holder of part of an issue of $3,600,000, was secured by a lien second 
to a first lien of only $400,000, while under said plan of June, 1896, 
it was to be awarded only a part of a much larger issue of bonds se- 
cured by a lien subordinate to a first Ken much larger than $400,000 ; 
that in February, 1894, the défendant ceased to be a director in the 
plaintifï corporation and to be its attorney or agent, but continued 
to hold the said 10 certifîcates of deposit as its property. The sec- 
ond count concludes as foUows : 

"And the plalntifE further says that, notwithstanding the substantial and 
material difCerence between the two plans, and notwithstanding his knowl- 
edge that the plalntlff had then pending in the Suprême Court of New York 
against the Farmers' Loan & Trust Company and others, a suit to enjoin the 
carrying out of and to déclare invalid the plan of reorganization described 
in Exhibit D, the défendant, on or about the 26th day of December, A. D. 
1896, surrendered to the Farmers' Loan & Trust Company the said 10 certifî- 
cates of deposit issued by said trust company for the $10,000 of American 
Waterworks Company bonds without the knowledge, consent, or authority of 
the plaintiff, and contrary to its wishes, as the défendant then and there well 
knew, not in accordance with the terms of said agreement dated August 16, 
1893, and said clrcular letter dated August 30, 1893, but in accordance with 
a différent plan of reorganization, being the plan more fully set forth in Ex- 
hibit D annexed to this déclaration, which this plaintiff had refused to accept, 
as this défendant well knew, to the plaiutiff's great loss, injury, and damage." 

The other counts set forth the cause of action to substantially the 
same effect as the second count. 

The third count contains a similar statement of the matters in 
which the detailed plan of 1896 difïered from the bondholders' agree- 
ment of 1893, and of the particulars in which said plan of 1896 was 
unauthorized, and not binding on the plaintifï. It further allèges that 
on receipt of the copy of the plan of 1896 by the plaintiff he gave 
notice to the trust company and the bondholders' committee to re- 
turn the bonds, and notified the committee that its issue of the 
$10,000 represented by the certifîcates of deposit in the hands of the 
défendant was forbidden, and that, being unable to obtain the re- 
turn of the bonds, the plaintifï began légal proceedings in the courts 
of Maine and New York for the purpose of restraining the plan of 
reorganization of June, 1896, and for further relief; that in those 
légal proceedings in the state of New York in the Suprême Court 
and in the Court of Appeals it was determined by the court that de- 
positing bondholders who had not assented to the plan of reorganiza- 
tion of June, 1896, were not bound by its provisions, and that such 
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depositing bondholders were entitled to recover for each bond held 
by them in the sum of $1,219 ^^'^ interest; that thèse suifs were 
brought and notice was given with the full knowledge of the défend- 
ant, but that the défendant, during the pendency of the suits, without 
authority from the plaintifï, and without notice to it, and without its 
linowledge and consent, and contrary to its wishes, surrendered to 
the Farmers* Loan & Trust Company the said certificates of deposit. 
And the allégation follows that, in conséquence "of the defendant's 
acts as aforesaid, the plaintiff's suit to the extent of the plaintifï's 
then interest therein was necessarily terminated, whereby the plain- 
tifï was unable to obtain the relief it sought for in said suit, and 
whereby the plaintifï has lost the sum of twelve thousand one hun- 
dred.and ninety-two dollars and thirty-three cents and interest there- 
on, being the value of said ten certificates of deposit surrendered' 
by the défendant as aforesaid, and also the value as determined both 
by the Suprême Court and the Court of Appeals of ' New York as 
hereinbefôrè set forth." 

The fourth and iifth counts contain briefer, but substantially sim- 
ilar, statements of the cause of action. 

The demurrer sets forth five assignments of causes, as follows : 
(i) That no légal cause of action is set forth in said amended déc- 
laration, or in any count thereof. 

(2) That the matters contained in said amended déclaration, and in 
each count thereof, in manner and form as therein stated and set forth, 
are net sufïicient in law for the said plaintifï to maintain his said action 
against the défendant. 

(3) That it is not alleged in said amended déclaration, or in any 
of the counts thereof, that the holders of the majority in interest of the 
outstanding certificates did within 30 days file with the trust company 
their dissents from the detailed plan of reorganization submitted to 
them by the committee, as provided in paragraph numbered 12 in the 
agreement of bondholders dated August 16, 1893, a copy whereof is 
annexed to said amended déclaration, and marked "Exhibit B." 

(4) That it is not alleged in said amended déclaration, or in any 
of the counts thereof, that the price at which it was proposed in the 
detailed plan of reorganization to oflfer the bénéficiai certificates per- 
taining to the common stock of the new company to the holders of pre- 
ferred stock of the American Watèrworks Company of New Jersey 
was less than full value of said certificates, a copy of said detailed 
plan of reorganization being annexed to the plaintifï's déclaration, and 
marked "Exhibit D." 

(5) That it is not alleged in said amended déclaration, or in any of 
the counts thereof, that the action provided for in the detailed plan of 
reorganization, copy whereof is annexed to the plaintifï's amended 
déclaration, and marked "Exhibit D," was not approved of and con- 
sented to by the holders of a majority in interest of the outstanding 
certificates, as provided in section numbered 14 of the bondholders' 
agreement, dated August 16, 1893, copy whereof is annexed to the 
plaintifï's amended déclaration, and marked "Exhibit B." 

The first two assignments of causes of demurrer bring before the 
court the question whether the déclaration, aside from ail questions of 
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form, does or not, in substance, set forth a cause of action. The 
second count in the déclaration tells the substantial story of the case. 
The plaintiff corporation owned certain bonds secured by a mortgage 
given to the Farmers' Loan & Trust Company upon a certain waterr 
works plant at Omaha. The bonds being in default, a bondholders' 
committee was organized to act for the protection of the interests of 
the bondholders. The défendant, acting for the plaintiff as director 
and as counsel, gave the bonds to the committee under a bondholders' 
agreement which the committee had prepared and sent to the several 
bondholders of the defaulting company. That agreement, thus entered 
into, was by its terms for the purpose of "protecting the interests" 
of the bondholders. The committee, according to the opening para- 
graph, undertook to carry out the agreement. 

It is necessary for the court now to consider precisely what that 
agreement as pleaded was. The first section, naming the committee, 
gives them power to add to their number and fiU vacancies. It pro- 
vides for meetings, and that the action of the committee shall be taken 
by a majority, and it limits the personal liability of the members of 
the committee. 

The second section provides for the transfer of bonds and coupons 
to the committee, and for the issue of receipts for the same. 

The third section empowers the committee to take any action under 
the mortgage which the depositors could hâve taken, and to foreclose 
the mortgage as soon as possible. 

The fourth section authorizes the committee, in case a majority of 
the bonds shall be deposited, to purchase the property covered by mort- 
gage at foreclosure at a limited maximum price, and to apply the 
bonds and coupons in payment for the property. 

The fifth section gives the committee the power to acquire by deed 
any of the bonds, to the amount of $400,000, secured by an underlying 
mortgage, and to buy the property on any foreclosure of said under- 
lying mortgage, and to transfer the property so brought to a new com- 
pany, to be provided for in the agreement. 

The sixth section gives the committee power to convey the property 
so purchased to a new company, or to otherwise dispose of it at mini- 
mum priées stated in the section. 

The seventh section authorizes the committee to sell the bonds and 
coupons for not less than the principal and interest and ail expenses 
and charges of the trustée and of the committee. 

The eighth section authorizes the committee for certaiii purposes to 
assess the certificate holders, or to borrow money, and pledge any other 
assets in their hands for repayment, for the purpose of carrying out 
the provisions of the plan. 

The ninth section provides for the compensation of the committee. 

The tenth section provides that each bondholder, on depositing his 
bonds, shall pay on account of expenses $10, and authorizes the com- 
mittee to make further assessments on the certificate holders. The 
letter accompanying this agreement provides as follows : 

"That any assessment which the committee may make for légal and other 
expenses, on holders of certiflcates issned for deposited bonds, in addition to 
the payment at the time of deposit, will not exceed ten dollars per bond." 
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The eleventh section is as follows : 

"The committee shall, after payment of the expenses of foreclosure and 
ail expenses Incurred by the committee and Its compensation, allot to the cer- 
tiflcate holders their proportionate interests in the new company, or their 
proportionate share in the proceeds of any sale by the committee."' 

The twelfth section provides as follows : 

"The committee shall, prior to the conveyance of any purchased property 
to a new company, submit to the certiflcate holders a detalled plan of reor- 
ganization, which shall be binding upon ail said holders, unless the holders 
of a majority in iuterest of the outstanding certificates shall, wlthin thirty 
days, file with the trust company their written dissent from said plan." 

The thirteenth section provides the mode by which notices shall be 
given by the committee to the holders of certificates. 
The fourteenth section is as follows : 

"The committee may snpply any defects or omissions in this plan, which it 
shall deem neeessary to be supplied, to enable the committee to carry ont 
the gênerai purposes of the plan, and with the consent of the holders of a 
majority in interest of the outstanding certificates may take any action other 
than provided for In this plan which the committee shall unanimously déter- 
mine to be for the beneflt, ratably, of ail the certiflcate holders." 

The fifteenth section authorizes the committee to fix the time with- 
in which bonds and coupons will be deposited and to grant extensions. 

The sixteenth section authorizes the committee to return depos- 
ited bonds and coupons, and to cease from its undertaking in case 
a majority of the bonds shall not hâve been deposited within a cer- 
tain limited time. It also gives the privilège of depositing the bonds 
before November i, 1893. 

Under this agreement, as set out in the déclaration, the bondhold- 
ers deposited with the trust company their bonds and accepted the 
certificates of deposit, those certificates remaining in the hands of 
the défendant. It will be remembered that under this agreement, in 
section 12, there was a provision that the committee should, prior to 
the conveyance of any property to a new company, submit to the 
certificate holders a detailed plan of reorganization. In June, 1896, 
the committee did prépare a paper headed "Detailed Plan of Reor- 
ganization," which they issued and distributed among the depositing 
bondholders. The plaintiff allèges in the third count that this plan 
of reorganization of June, 1896, differed in substantial and material 
respects from the original agreement under which the bonds were 
deposited. The count sets forth various particulars in which it is 
alleged to hâve difliered. It may be that it would hâve been sufficient 
if the plaintiff had contented himself with this statement that the plan 
of reorganization diiïered from the bondholders' agreement, setting 
forth wherein it was différent, and claiming thafby the departures 
from that agreement the plaintiff was damaged. But the plaintiff 
has gone further, and has pleaded the plan of reorganization, and 
made it a part of his déclaration, and has thus made it incumbent on 
the court to examine the terms of the agreement and of the plan as 
a part of the pleadings. Was the detailed plan of June, 1896, as 
pleaded, in accordance with the bondholders' agreement? Did it 
merely provide détails for that agreement, or was it inconsistent with 
and contrary to the provisions of that agreement? It seems clear 



UNITED WATEEWORKS CO. V. STONB. 593 

that tlie agreement vvas intended to provide a plan of reorganization. 
It seems clear that it was intended to be the source and lirait of ail 
the power which the committee had in the premises. The bond- 
holders, then, having by their agreement provided one scheme of 
reorganization, evidently did not intend for the committee to pro- 
vide another. But the intention, as gathered from the pleadings, was 
clearly to lirait the detailed plan of reorganization to be prepared by 
the committee to a plan carrying out in détail the gênerai provisions 
of the bondholders' agreement. When we consider the whole spirit 
and meaning of the agreement, and try to arrive at the intention of 
section 12 in providing for a detailed plan, we must believe that much 
of the force of that section résides in the vi'ord ''detailed." The spirit 
of the section seems to be the same as if it had provided specifically 
that the committee, following the gênerai terms of the agreement, 
should issue the détails of the plan of reorganization. It was based 
upon the idea that the agreement contained the substance of the plan 
of reorganization, and that the power given to the committee was 
raerely to prépare the détails in substantial accord with the gênerai 
provisions of the bondholders' agreement. Do the pleadings show 
that the detailed plan of reorganization of June, 1896, merely fur- 
nished détails for the original agreement? Or did it constitute an 
entirely différent plan, not within the meaning of the bondholders' 
agreement? It must be remembered that the committee bore to the 
plaintifï, as depositing bondholder, the relation of trustée under the 
limitations of the agreement. Does the plan submitted by that com- 
mittee and pleaded in the déclaration go iDeyond their powers as such 
trustée, and provide a plan not within the intention of the agree- 
ment? After careful comparison of the agreement and of the plan, 
it appears to the court that the plan as pleaded in the déclaration 
provides a scheme of reorganization substantially and materially dif- 
férent from anything within the intention of the bondholders' agree- 
ment, and in some important particulars répugnant to it. It is not 
necessary to recite the plan in terms. It is sufficient to say that the 
court is satisfied that it does difïer from the agreement in the par- 
ticulars pleaded specifically in the déclaration ; that it does not carry 
out the terms of the bondholders' agreement; that, instead of pro- 
viding minor particulars necessary to complète a reorganization, it 
changes the bondholders' agreement into an agreement largely for 
the benefit of certain stockholders and of the committee themselves, 
and that thus, instead of being in pursuance of the agreement, it con- 
travenes and annuls it. It follows, then, that although bound by the 
bondholders' agreement, the plaintifï is not bound or concluded by 
the committee's plan. 

But do the pleadings show that the défendant recognized the com- 
mittee's plan in the surrender of the certificates ? The learned coun- 
sel for the défendant urges that the récital in the plaintifif's déclara- 
tion that, in conséquence of the surrender of the certiiîcates the plain- 
tifï's suit in New York was necessarily terminated, and its rights con- 
cluded, is merely an averment of a matter of law, and is not correct. 
The learned counsel may be right in this contention, but the court 
cannot on demurrer pass upon the correctness in point of fact of any 
127 P.— 38 
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of the allégations in the déclaration. We are held strictly to an ex- 
amination of the pleadings. It will be seen, however, that the plain- 
tiff has affirmatively alleged the deposit of the bonds with the com- 
mittee under their agreement, and that afterwards, without authority 
from the plaintiff, and contrary to its wishes, the défendant surren- 
dered the certiticates of deposit to the trust company, not in accord- 
ance with the terms of the agreement of August, 1893, but "in accord- 
ance with a différent plan of reorganization," namely, with the com- 
mittee's plan, which is fully pleaded in the déclaration. This alléga- 
tion that the bonds were deposited in accordance with the plan of 
June, 1896, and not in accordance with the bondholders' agreement, 
is an allégation of fact and of substance, and must be regarded. 

The third cause of demurrer sets out that it is not alleged in the déc- 
laration that the holders of a majority in interest of the outstanding 
certifîcates did, within 30 days, file with the trust company their dis- 
sents from the detailed plan of reorganization submitted to them by 
the committee, as provided in the twelfth paragraph of the bondholders' 
agreement. We hâve already held that the plan of reorganization was 
not in substantial accord with the bondholders' agreement. It cannot, 
then, be possible that by this provision which is invoked in the third 
cause of demurrer it can be made incumbent upon the holders of the 
certifîcates to dissent from the detailed plan so far as that plan is in- 
consistent with the agreement, and it cannot be that their failure to 
dissent from that plan can preclude them from the advantages of the 
agreement, or can conclude them in opposing a plan which is répug- 
nant to the agreement. The clause as to dissent was placed in the 
agreement as a consistent part of the theory that the committee's plan 
was to provide merely the détails for the bondholders' agreement ; 
and that the holders of the certifîcates should properly file their writ- 
ten dissents from any of the détails of the plan in case they should 
not agrée to any of the particulars presented by it. So far, then, as 
the committee's plan was a detailed plan under the agreement, and pro- 
vided merely minor particulars necessary to complète the reorganiza- 
tion, so far the holders of the majority of the outstanding certifîcates 
were properly bound to file their dissents from any objectionable dé- 
tail of the plan. But we hâve found that the committee's plan was in 
excess of the powers of the committee and was répugnant to the agree- 
ment and beyond the authority given to the committee by that agree- 
ment. The failure, then, to dissent from a plan which was not in ac- 
cord with the agreement, cannot put it into accord with the agreement ; 
and we must hold that this provision as to the 30 days' dissent has no 
efïect upon the plan, and is immaterial. This cause of demurrer can- 
not be sustained. 

The fourth cause of demurrer allèges that the déclaration does not set 
out that the price at which it was proposed in the detailed plan of re- 
organization to ofïer the bénéficiai certifîcates pertaining to the com- 
mun stock of the new company to the holders of preferred stock of the 
American Waterworks Company was less than the full value of the 
certifîcates. We hâve already found that the committee's plan, as 
pleaded, was intended to be for the protection of bondholders only. 
The déclaration sets out injuries to the plaintiff as a bondholder. The 
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agreement of August, 1893, was for the benefit of bondholders. The 
committee, as appears by the pleadings, had no right to do anything 
further than to protect the bondholders. The rights of the plaintiff, 
under the pleadings, cannot be extended to a considération of questions 
pertaining to the common stock of the new company. The matters 
suggested by this cause of demurrer may be very important in the 
considération of the évidence in the case, but upon demurrer we are 
concerned only with the face of the pleadings. This cause of de- 
murrer cannot be sustained. 

The fifth ground of demurrer states that it is not alleged in the 
amended déclaration that the action provided for in the detailed plan 
of reorganization was not approved of and consented to by a ma- 
jority of the holders in interest of the outstanding certificates, as pro- 
vided in section 14 of the bondholders' agreement. A fair construction 
of the pleadings shows that the scope of the committee" s work was 
supplemental to the plan and agreement of August 16, 1893, and that 
the committee itself so recognized that such was the scope of its work. 
The meaning of the latter part of section 14 seems to be that if the 
committee, instead of attempting to proceed in pursuance of the agree- 
ment of 1893, had determined upon an absolute change in their plan 
of foreclosure and reorganization ; if they had determined, for in- 
stance, as the counsel for plaintiff suggests, to loan money to the old 
company to carry on its business without attempting a foreclosure — 
then it would hâve been incumbent upon the committee to hâve ob- 
tained from the majority in interest of the outstanding certificates a 
consent to such action "other than is provided in the plan" of 1893. 
It is not clear that this state of facts did not arise. Under the attitude 
of the pleadings it is not consistent for the défendant to set up that 
such other action was taken which required the consent of the out- 
standing certificates. An allégation in the plaintiff's déclaration that 
a majority of the holders of outstanding certificates did not assent to 
the plan of the committee would hâve been an immaterial allégation. 
This ground of demurrer must be overruled. 

Many considérations which hâve been urged with great force and 
ability by learned and eminent counsel seem to the court to pertain to 
a discussion of the case which is not compétent on demurrer. Some 
of thèse considérations appear to be important, and may be vital and 
controlling when the case is tried upon the évidence; but the court 
upon demurrer can consider only the allégations of the déclaration. 
Those allégations appear sufficient to state a cause of action. It is 
unnecessary to décide whether the first count does not in itself con- 
stitute a sufficient déclaration under the doctrine of the Suprême Court 
in McAllister v. Kuhn, 96 U. S. 87, 24 L. Ed. 615, a conversion hav- 
ing been pleaded, and the ultimate fact to be proven having been stated 
in that count. Àll the contention bas, however, been directed to the 
other counts of the déclaration, and so the court has addressed itself 
to them. 

The décision must be that the déclaration is sufficient to set forth a 
cause of action. The resuit must be that the demurrer is overruled, 
défendant to answer further. 
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TEENCHABD et al. v. KELU 

(Circuit Court, B. D. North Carolina. January 30, 1904.) 

1, Vendob and Pxjbchaseb— Miseepbesentation by Vendob— Riqht op Pub- 
CHASEB To Relief in Bquity. 

Défendant gave a written option on property owned by Iiim, consisting 
of a rallroad, sawmills, and timber lands, the value of the raiiroad and 
mills being largely dépendent on the quantlty of timber on the lands, 
which was stated In the option to be "not less than 35,000,000 feet. A 
représentative of complainants, who contemplated buying the option and 
the property thereunder, was sent to inspect the timber, and by direction of 
défendant vvent to an agent of his, who polnted out the boundaries. 
Complainants purchased the option and the property in rellance on the 
statement in the option and the report of their représentative. In fact, 
the boundaries shown by defendant's agent included land not owned by 
him, and there was only about 8,500,000 feet of timber on the land actually 
conveyed, and both défendant and his agent knew there was not the 
quantlty represented. Held, that the doctrine of caveat emptor .dld not 
apply, sinee there was an express warranty and actual and positive fraud 
on the part of défendant, and that complainants were entitled lu equlty 
to set ofif against notes given for unpaid purchase money the différence 
between the value of the property had there been the quantlty of timber 
represented and its actual value. 

In Equity. 

W. H. Day, Peebles & Harris, Gay & Midyett, and Shepherd & 
Shepherd, for complainants. 
F. H. Busbee, Hughes & Little, and Walter Daniel, for défendant. 

PURNELL, District Judge. Complainants commenced a civil ac- 
tion in the state court August 8, 1902, which, on pétition of défendant, 
was removed to this court. Complainants afterwards moved to re- 
mand to the state court, which motion, after argument by counsel, was 
overruled, and order to remand refused, and the cause sent to a spécial 
master to take dépositions. The report being filed, the cause was 
set down for hearing and heard. The record is unnecessarily volumin- 
ous, and much in it not pertinent to the questions at issue. The fol- 
lowing facts appear f rom the pleadings : 

In April, 1901, the défendant, Kell, being the owner of certain prop- 
erty described in Exhibit A of the complaint, gave an option on the 
same to B. E. Oberndoffer, the. terms of which are set out in said 
exhibit. On July 5, 1901, the said option was extended for 2)<^ days 
from July 4th, and on the 3ist of July, 1901, was modified. The 
property consisted of a raiiroad, rolling stock, etc., saw and planing 
mills, horses, buildings, a stock of goods and lands ; "aiso ail. standing 
timber in Northampton county, North Carolina, owned by the said F. 
Kell, which consist of not less [than] thirty-five million feet." On 
July 31, 1901, the complainants purchased the modified option of 
Oberndoffer. The modification related chiefly to the terms of payment, 
and provided "that separate deeds of trust may be given on the raii- 
road and the mill timber should the purchaser désire it." The défend- 
ant, Kell, was présent. Before purchasing the option, and before pur- 
chasing under it from Kell, the complainants sent Pringle, a man of 
«xperience, to make an estimate of the standing timber. Kell referred 
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complainants, and also Pringle, to one W. H. Vaughn, who was then in 
his employment, who, as Kell's "timber man," would show Pringle the 
timber trees ; Vaughn being famihar with them. Vaughn, as the agent 
of Kell, went with Pringle, and showed him a large lot of timber trees, 
which he (Vaughn) said belonged to Kell. Pringle, relying on the 
statements of Vaughn, estimated the timber trees belonging to Kell as 
amounting to between thirty-three and thirty-five million feet, and so 
reported to complainants. Complainants alkge that, trusting to the 
statements in Exhibit A, signed by said Kell, that he had not less than 
35,000,000 feet of timber trees, and to the statements made by his 
agent, Vaughn, to Pringle, which statements were a material induce- 
ment to the contract (the railroad, mills, and other property being of 
little value without such large quantity of timber trees), the complain- 
ants, on August 13, 1901, purchased the property at the price of $60,- 
000, paying $20,000 cash, and executing two notes of $20,000 each for 
the balance of the purchase money, which notes are secured by deeds 
of trust. While separate deeds of trust were made for différent parts 
of the property, the purchase of the whole was one transaction, and 
the chief value of the railroad consisted in the fact that it was used to 
haul logs to the sawmill at Gumberry, and the procuring of the large 
quantity of timber trees shown to complainants' agent, Pringle, by 
Kell's agent, Vaughn. This complainants allège was the leading in- 
ducement to the purchase of the property, but for which the purchase 
would not hâve been made. Complainants immediately took posses- 
sion of the property and retained possession until the receiver was 
appointed. Àfter the purchase, and after complainants had made im- 
provements, which were needed to put the plant in good condition, they 
learned that a large number of the timber tree^ pointed out to com- 
plainants by Vaughn as belonging to Kell did not in fact belong to him, 
and thereupon they employed Pringle to make an estimate of the tim- 
ber trees actually owned by Kell, and he found that the trees actually 
owned by Kell was only 8,252,100 feet, and the timber trees lying 
between the road from Jackson to Lasker via Boones X Roads and 
Rehoboth, and from Lasker to Jackson via Henry T. Boone's, as shown 
on the map filed and used in the argument, and represented by Kell, 
through his agent, Vaughn, to complainants' agent as the property 
of Kell, but which in fact was not his property, amounted to 11,635,200 
feet, and the timber trees situated outside of said area, which was 
represented.by Vaughn as Kell's property, amounted to 12,550,400 feet. 
Complainants allège that the représentations of Kell in Exhibit A and 
his représentations through his agent, Vaughn, were false and fraud- 
ulent, and they were relied upon by the complainants, and induced them 
to make the purchase. Before complainants discovered the fraud, they 
had made improvements on the property to the extent of $7,500. That 
said timber trees so fraudulently represented to be the property of 
Kell were worth $2 per 1,000 feet standing in the woods, amounting 
in the aggregate to $48,000, and complainants allège they were dam- 
aged in that sum. They pray the two outstanding notes be surrendered 
and canceled, and they are entitled to $48,000, the différence between 
said notes and the value of said 24,000,000 feet of timber trees falsely 
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and fraudulently represented to be the property of the said Kell. They 
ask for other and further relief. 

The answer admits the option and its modification; that complain- 
ants sent Pringle to estimate the quantity, and that Vaughn went with 
him, and pointed out the timber belonging to Kell. It is alleged upon 
information and belief Vaughn pointed out the timber correct!}-. It 
admits Vaughn did point out timber not belonging to Kell, but avers 
he stated that it was the timber of others, and could probably be 
bought. It dénies that Kell at Gumberry referred Pringle to Vaughn. 
The answer also dénies any fraudulent purpose or intent, and it also 
dénies the représentation as to quantity was a material inducement to 
the purchase. The answer further states that Kell furnished the com- 
plainants, or their agent, with the title deeds, and they had opportunity 
to examine. The answer also dénies that the railroad was chiefly 
valuable on account of the timber, but admits, although there were 
separate deeds of trust, the whole was one transaction. It allèges much 
timber was eut by complainants after the sale and before the com- 
mencement of this action. It allèges that at Ûk time of signing the 
modified agreement Kell declared he would not guaranty the aniount of 
timber. It dénies that valuable improvements were put upon the prop- 
erty. It sets up a counterclaira on the two outstanding notes, and 
prays for foreclosure. 

Upon the issues as thus raised, some of which are immaterial, the 
court finds the facts as hereinafter set forth from the record and the 
évidence. 

Vaughn pointed out the territory lying betvveen certain roads, and 
stated ail the timber within thèse lines belonged to Kell. This was in 
June, and at that time both Kell and Vaughn represented that there 
was at least 35,000,000 feet of timber owned by Kell. Vaughn said 
Kell claimed 40,000,000 feet, but he did not think there was that much 
timber. Vaughn was sent by Kell to point out ail the timber owned 
by Kell. This examination lasted two days. The answer admits 
Vaughn pointed out timber on lands not owned by Kell, but dénies 
he said they were Kell's. It is to be observed the représentation as to 
quantity is repeated in the modified option the day it was purchased by 
and assigned to complainants. It is true that Kell testiiied that he did 
not know what was in the option when he signed it, but in this-he is 
contradicted. The terms were fully discussed, changes agreed to, and 
the option rewritten from mémorandums furnished by Kell. He knew 
the terms of the modified option, furnished the mémorandum from 
which it was drawn, had a copy of it when it was discussed, and read 
it, or could hâve done so, before signing it. When at the meeting at 
Norfolk, where the parties were ail présent, Kell was asked if he would 
warrant or guaranty 35,000,000 feet of timber. He replied, "I stand 
by my option." There is some conflict as to what else he said. 
Vaughn. was the agent of the défendant, Kell, in showing and pointing 
out this timber to Trenchard and Pringle. After taking Pringle over 
the territory described, and pointing out the timber as Kell's, ail of 
which Vaughn said was Kell's, Pringle made the report of 32,000,000 
feet upon the représentations of Vaughn as to the timber pointed out 
by him as the property of Kell. He had no deeds, and was not in- 
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structed to inquire into the title. The complainants were induced to 
purchase the option, and afterwards the property, by statements in the 
option, the report of Pringle based thereon, and the représentations 
made by Vaughn. This was a material inducement to the purchase. 
Soon after the property was placed in the hands of a receiver, the tim- 
ber was exhausted, and other timber purchased to keep the plant 
a going concern. Pringle's report shows on land within the boundaries 
pointed out by Vaughn 11,635,200 feet. There was only about 8,500,- 
000 feet on the land which belonged to Kell. There was manufac- 
tured at the mill to May i, 1903, according to the books, 8,967,662 feet. 
Total number of feet of lumber manufactured by W. & T. L. Co. from 
the time it began to do business to May i, 1903, amounts 9,106,075, 
including timber bought from other parties than F. Kell, and also ail 
timber manufactured out of that bought of Kell. Amount of timber 
gotten from Kell 8,500,000 feet. There is évidence that both Kell 
and Vaughn knew they were making false représentations as to the 
quantity of timber. A previous option had been canceled on this 
account. The value of standing timber at time of purchase was 
$1.50 per 1,000 feet, located along or near the railroad track or the 
extensions thereof. The controversy must be determined on the value 
of the property, timber, etc., at the time of the purchase or contract 
of purchase. The sawmiU plant, bouses, land, etc., would be of much 
less value to purchasers with only 8,500,000 of timber than with an 
ample supply of timber. With timber, the plant, including houses, 
buildings, etc., together with improvements, would be worth $15,000. 
Without timber it would not be worth over $8,000. The shares of the 
railroad were $100 per share par value, and the capital stock of the rail- 
road was $25,000. With the timber gone, sawmill plant would hâve 
no value, except for sale as secondhand machinery and lumber, the rail- 
road would not pay operating expenses, and the other improvements be 
of little value, Vaughn is a man of bad character. 

The court finds the foregoing as the facts, and the only facts, neces- 
sary to a détermination of the questions at issue. It must be borne 
in mind this is a court of conscience, and the défendant has selected 
this tribunal by his pétition on removal, which seems to be lost sight 
of in the briefs and in the argument, where the rule contended for 
and the authorities cited are mostly in cases at law. Courts of equity, 
while they follow the law, were established to relieve the harshness of 
the rules of law and furnish remédies and relief where the law gave 
none. Attorneys practicing under the Code system are frequently in- 
advertent to the fact that there is a broad distinction between actions 
at law and suits in equity, which under the Code practice is expressly 
abolished, but is maintained in the courts of the United States. The 
Une of démarcation is as well defined, as said by the Suprême Court 
of the United States, "as though marked by monuments visible to the 
naked eye." Complainants were nonresidents. They wished to in- 
vest in the rich timber forests of this state, and came South for this 
purpose. They found property upon which there was an option rep- 
resented to contain "not less than thirty-five million feet of standing 
timber." It is unnecessary to discuss the chaffering prior to the pur- 
chase, because the représentations as to the quantity were in writing, 
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and such représentations were made to the purchaser by the vendor 
as well as by his agent, Vaughn. It was signed with a virtual guar- 
anty of "not less than thirty-five million feet." Paroi testimony as to 
what others say or what others said cannot change tliis fact or modify 
it. Défendant bas objected to testimony tending to do so, and his ob- 
jections sustained. It was a représentation which admits of no con- 
tradiction, but the paper writing speaks for itself. Complainants were 
trading with the owners of the property, and at the last moment one of 
them asked the vendor as to guarantying the quantity, when he re- 
ferred to, his option containing this représentation, and by signing it 
verified what he said, "I stand by my option." There is much conflict 
of testimony as to the estimâtes of the standing timber. Vaughn said 
Kell claimed 40,000,000 feet, but he did not think there was over 28,- 
000,000 feet. Others — among them Pringle — sent out for the purpose 
of estimating the quantity made less than Kell claimed; at one time 
32,000,000, at another less. Complainants had notice of ail this, be- 
sides having had it pointed out to them, though they did not stalk the 
timber. If Kell owned ail the timber within the boundaries pointed out 
by Vaughn, the man designated by Kell for this purpose, then ail the 
estimâtes were too low. The option was only extended 30 days, too 
short a time within which to bave run the lines of the différent tracts,, 
examine the title, and estimate the standing timber. Kell was prob- 
ably anxious to sell. With what had been pointed out to them, com- 
plainants, possibly anxious to buy, not to lose a bargain, hence relied 
on Kell's estimate as to stumpage, and whatcver he might bave said, 
in the last moment, immediately before the contract was entered into. 
Kell, by the written option, represented that there was 35,000,000 feet 
of standing timber. Complainants were dealing with Kell, not with 
other parties. They had a right to rely on the written contract, and 
from ail the surrounding circumstances they seem to hâve done so. In 
the conversation in the meeting in Norfolk there is some conflict of 
testimony as to what Kell said as to the quantity of timber guarantied. 
The purchaser, or one of them, who made the inquiry, had his mind 
intent on the answer. He and his associâtes were buying; most in- 
terested of any in the meeting. As to this very question his mind 
was intent on the inquiry. Somewhat confused, probably, by the 
dififerent estimâtes, he made inquiry for a purpose. He preferred to 
rely on what the party said with whom he was dealing. Kell probably 
looked and acted like an honest man. Without any reason to doubt 
his fairness, and in the last moment, he (Kell) said, "I stand by my 
option." Being thus intent and greatly interested, the purchaser 
caught the reply more distinctly, and his testimony is more to be relied 
on than that of parties interested in other matters — Oberndoffer in 
selling his option, the lawyer in earning his fee, etc. "I stand by my 
option." How? In what respect? To a reasonable mind this ex- 
pression in answer to the question asked referred to but one thing — the 
quantity of standing timber on the land. The vendees had no reason 
to suspect Kell was driving a sharp bargain, deceiving them, or carry- 
ing out the perversion of the Scriptures into a mandate so often prac- 
ticed by vendors of standing timber, "meet a stranger and take him in." 
The written contract must stand, and it is familiar learning to ail that 
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paroi testimony to vary the terms of a written contract cannot be 
lieard ; hence testimony tending to vary or modify the written contract 
has not been considered, and is incompétent for this purpose. Ob- 
jections to such testimony, without specifying them, are sustained, and 
the party introducing it will be taxed with the cost of such testimony. 

If the purchasers knew of the différent estimâtes of standing timber, 
as contended by défendant,' it appears, also, that the défendant himself 
knew of the lower estimâtes, and sold and assigned the option rep- 
resenting the quantity to be as stated therein. The rule contended for 
by défendant that "fraud is never presumed; and where it is alleged 
the facts sustaining it must be clearly made ont. The représentation 
must be in regard to a material fact, must be false, and must be acted 
upon by the other party in ignorance of its falsity, and with a reason- 
able belief that it is true. It must be the very ground on which the 
transaction took place, although it is not necessary that it should hâve 
been the sole cause, if it were proximate, immédiate, and material. If 
the purchaser investigates for himself, and nothing is done to prevent 
his investigation from being as full as he chooses, he cannot say that 
he relied on the vendor's représentations" (Southern Dev. Co. v. Silva, 
125 U. S. 247, 8 Sup. Ct. 881, 31 Lv. Ed. 678; Farrar v. Churchill, 135 
U. S. 609-615, 10 Sup. Ct. 771, 34 L. Ed. 246; Farnsworth v. Duffner, 
142 U. S. 43, 12 Sup. Ct. 164, 35 L. Ed. 931)— is more aptly stated in 
the last authority cited than the one quôted as above. In this the dis- 
tinction is made that the purchaser must hâve not only made investiga- 
tions, but relied on évidence they furnished, and not upon the repré- 
sentations of the vendor. The opportunity to investigate does not de- 
prive the purchaser of the application of this rule, or deprive him of the 
right to relief where there is actual fraud or he elects to rely on the 
représentations of the vendor. Or, to state the rule conversely, he must 
not hâve relied on the représentations of the vendor, but on his own 
judgment. In an action for tort for a breach of an express warranty, 
to which was joined a déclaration in deceit in the same cause of action, 
the warranty is the gist of the action, and it is not necessary to prove 
a scienter. Shippen v. Bowen, 122 U. S. 575, 7 Sup. Ct. 1283, 30 L. 
Ed. 1172. The option contained a warranty of not less than 35,000,000 
feet of standing timber. This is the gist of the suit. 

But complainants, in their pleadings, which were filed in the state 
court, couple with this a suit for fraud and deceit, which is not incon- 
sistent in the state practice nor in this court. This is a contributing 
inducement to the main cause. The false représentation or the sup- 
pression of facts in the knowledge of the défendant, which in fairness 
should hâve been communicated to the complainants, that the quantity 
of timber which had caused a former option to be canceled, was such 
fraud and deceit tending to induce complainants to purchase as would 
entitle them to relief were there nothing else in the record. Knowing 
this fact, and leaving a contemplating purchaser to grope about, exer- 
cise his own judgment, is not a transaction which a court of equity can 
sustain or sanction, but from which such court will give relief. This 
shows actual knowledge on the part of Kell that the 35,000,000 feet 
of timber was not on the land. "In a court of conscience deliberate 
concealment is équivalent to deliberate falsehood." "Concealment is 
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indicative of fraud." Crosby v. Buchanan, 23 Wall. 420, 23 L. Ed. 138. 

The doctrine of caveat emptor, vigorously pressed by défendant in 
the argument, does not apply where there is actual fraud and an ex- 
press warranty. Hill v. Brower, 76 N. C. 125. The rule applies only 
in the absence of actual fraud. i Big. on Fraud, 528. And it is 
more a rule of law than equity. At law fraud must be proved ; in 
equity it may be inferred from surrounding circumstances. "In a 
court of equity no man can complain that another has too implicitly 
relied on the truth of what he has himself stated." Fetter's Eq. 136. 

There was no argument of objections to testimony appearing in the 
dépositions, but counsel handed to the court a mémorandum of objec- 
tions noted, on which they insist, and ask a ruling of the court. This 
is unusual practice, but to give défendant the full benefit of exceptions 
the court overrules the objections as noted in the mémorandum filed. 
An examination of the dépositions will show the bulk of the testimony 
to which objections are overruled is not considered in the décision, 
but treated as immaterial. Other objections noted in the mémorandum 
filed sustained. 

Complainants are entitled to relief, and the défendant is also en- 
titled to affirmative relief. The true measure of damage to which com- 
plainants are entitled is the différence between the real value of what 
they purchased and of that which they received under the contract. It 
is the loss which they hâve sustained, and not the profits which they 
might hâve made by the transaction. It excludes spéculation, and is 
limited to compensation. Sigafus v. Porter, 179 U. S. 116, 21 Sup. 
Ct. 34, 45 L. Ed. 113; Rockefeller v. Merritt, 76 Fed. 909, 22 C. C. 
A. 608, 40 U. S. App. 666-674. An adjustment of the equities. 

The dépositions were taken under equity rule 67, and the cause set 
down for hearing at the suggestion of counsel. The cause should hâve 
gone to a spécial master to hear the évidence and find the facts, but 
after argument the court did not feel justified in thus referring it. The 
labor of examining a voluminous record has been thus undertaken 
when other duties demanded attention, and a décision delayed. The 
court was entitled to the aid of a spécial master, the standing master 
being of counsel. 

Complainants will be charged with the real value of the property 
at the time of the purchase, less the différence in standing timber as 
represented in the option and that actually found to be upon the land, 
and a reasonable rental for the use of the property from the date of 
purchase until the same was placed in the hands of the receiver, or, 
there being no satisfactory évidence as to what is a reasonable rental, 
légal interest at the rate of 6 per cent, on the balance, and will be 
credited with the amount paid as a part of the purchase money, the 
amount paid for the option, $8,500, it being an amount in excess of the 
price fixed by Kell upon the entire property on a basis of 35,000,000 
feet of standing timber which complainants were compelled to pay to 
remove a cloud upon the title, thus increasing the price of the property 
this amount ; and they are therefore entitled to hâve this amount added 
to the price fixed by Kell. 

In case of foreclosure or sale under the deeds of trust, complainants 
would be entitled to a further crédit of $7,500 for betterments placed 
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■on the property. The property is enhanced to that amount. If the 
balance of the purchase money is paid, they would not be entitled to 
this crédit, because thèse betterments were put on their property. 

Applying- the rule as adopted, complainants will be chargea as fol- 
lows : Railroad, $12,500 ; mil!, land, etc., $15,000 ; timber, eight and 
one-half million feet at $1.50 par thousand, $12,750; interest on $11,- 
750, balance on amount found due in lieu of rent, $705 — total, $40,955 ; 
and also credited with the following amounts: Cash paid on pur- 
chase, $20,000 ; amount paid for option, $8,500 — total $28,500 ; leaving 
a balance of $12,455. The outstanding notes given for the purchase 
money will be abated, credited, and reduced accordingly. If this 
amount of $12,455 found to be due défendant shall be paid or tendered 
-within 60 days of the entering of the decree as herein provided for, 
together with such cost as complainants shall be adjudged to pay, then 
the notes herein referred to, together with the deeds of trust securing 
the same, shall be surrendered into the registry of the court for can- 
cellation. Should said amount of $12,455 be not paid or tendered as 
hereinbefore provided, then and in that event a decree will be entered 
in accordance herewith for the foreclosure of said deeds of trust ac- 
cording to the terms thereof and the decree of this court. 

The costs will be adjusted, and taxed as provided for herein and in 
the formai decree. 
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(Circuit Court, B. D. Pennsylvanla. January 27, 1904.) 

No. 44. 

1. Copyright— FoRFEiTUEE fob Infbingement— Foem of Action. 

The action of replevin, as practiced in Pennsylvania, is not an appro- 
priate remedy for enforcing the forfaiture provided by Rev. St. § 4965, 
as amended in 1895 [U. S. Comp. St. 1901, p. 3414], relating to infringe- 
ment of copyrighted maps, prints, etc. 

At Law. On motion for new trial. 

Thomas J. Meagher and Samuel A. Boyle, for plaintiff. 
J. W. Bayard and John G. Johnson, for défendant. 

J. B. McPHERSON, District Judge. This case présents the same 
question that was decided in Rinehart v. Smith (C. C.) 121 Fed. 148, 
namely, whether the action of replevin, as it is practiced in the state of 
Pennsylvania, is an appropriate remedy to enforce the forfeiture pro- 
vided by section 4965 of the Revised Statutes (U. S. Comp. St. 1901, 
p. 3414), and by the subséquent législation relating to copyright. The 
reasons there referred to, which moved the court to answer the question 
in the négative, are expresSed more at length in Falk v. Curtis Pub. 
Co., 102 Fed., on page 970, reported on appeal in 107 Fed. 126, 46 C. 
C. A. 201, and need not be repeated now. The Pennsylvania statute 
of 190 1 (P. L. 88) concerning the action of replevin, which had not been 
enacted when Falk v. Curtis Pub. Co. was decided, and was not called 



604 127 FBDBKAL EEPOEÏER. 

to my attention when the opinion in Rinehart v. Smith was prepared, 
does not, I think, materially impair their force. It is true tliat section 
7 of the act of igoi has given to the plaintiff the option to change the 
effect of the claim property bond, as will be seen by an examination of 
the section: 

"If tàe title to said goods and chattels be found flnally to be in a pavty wh<j 
has not been given possession of the same in said proceeding, the jury shall 
détermine the value thereof to the successful party, and he may at hls option 
Issue a writ in the nature of a wrlt of retorno habendo, requiring the delivery 
thereof to him, with an added clause of fleri facias as to the damages awarded 
and c'osts ; and upon failure so to recover them, or in the first instance, he may 
issue exécution for the value thereof and the damages awarded and costs ; or 
he may sue in the first instance upon the bond given, and recover thereou the 
value of the goods and chattels, damages and costs, in the same mauner that 
recovery Is had upon other officiai bonds." 

Since the passage of this act, therefore, the claim property bond does 
not vest an incontestable title to the goods in the défendant, but it still 
gives him a valid, although defeasible, title against the plaintiff him- 
self, and ail other persons, until final judgment; and even then his 
title is not automatically divested by reason of the plaintiff 's success, 
but continues to exist with full power of disposai until the plaintiff exer- 
cises his option and issues the writ of retorno habendo, thus showing 
that he prefers the goods themselves to their value in money. In reply 
to this suggestion, the plaintiff argued that a bill in equity might be 
filed in aid of the action at law, and that the court would enjoin the 
défendant from disposing of the goods until the replevin was decided. 
But I think it very doubtful whether, save perhaps in extraordinary 
cases, a plaintiff who had as yet no title of any kind to the property, 
and no right of possession, would be permitted thus to use so drastic 
a remedy as a preliminary injunction, which is only granted where the 
right is clear and there is apparent danger of irréparable injury. 

But there are other reasons why the Pennsylvania action of replevin 
is an inappropriate remedy. First, it is well settled in this state that 
replevin cannot be maintained without showing a gênerai or spécial, 
an absolute or a qualified, property in the plaintiff at the beginning of 
the action, together with the right of immédiate possession. Lake 
Shore Ry. Co. v. Ellsey, 85 Pa. 283; Strong v. Dinniny, 175 Pa. 586, 
34 Atl. 919. And this is the rule in other jurisdictions also. "The 
plaintiff must show a gênerai or spécial property in the goods replevied, 
and when the issue raised is one of title he must prove a title on 
which to base a lawful possession." 20 Amer. & Eng. Enc. of Law, 
1054, and cases cited in the notes. Neither of thèse requirements is 
possessed by a plaintiff who is seeking to forfeit the defendant's prop- 
erty in an action of replevin under section 4965. When the action is 
brought the plaintiff has no title of any kind or degree to the property 
in question. He can only obtain title by a final judgment in his favor, 
and until then he has neither right of property nor right of possession. 
If no claim property bond is given, the right of possession is in the 
marshal, who holds the goods by virtue of his writ while the question 
of forfeiture is being fought out. This is one fundamental différence 
between the Pennsylvania action of replevin and the remedy which 
is needed to make section 4965 effective. 
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Another difficulty is found in the kind of judgment that should be 
entered to enable the plaintiff to enjoy the fruits of his victory. This 
may be illustrated by quoting what the plaintifï bas asked for in the 
présent case : 

"Wherefore plalntllï demands judgment against défendant as f oilows : 

"First. Judgment of forfeiture by défendant to plaintiff of ail the plates 
and cuts of the said outside cover page of said 'The Philadelphia Record In 
Miniature,' bearing date 'Philadelphia, Saturday Mornlng. June Ist, 1901, No. 
10,681.' 

"Second. Judgment of forfeiture by défendant to plaintiff of every sheet of 
the last outside cover page of the said 'The Philadelphia Record in Miniature,' 
bearing date 'Philadelphia, Saturday Morning, June Ist, 1901, No. 10,681,' and 
indorsed thereon, 'Ideas and Illustrations for Advertisers, The Beck Eugravlng 
Company, Philadelphia, Pa.,' on which said painting 'He loves me, he loves me 
not' is prlnted. 

"Third. That as a forfeiture said défendant deliver tcît-'.nintife one thousand 
copies of said last outside cover page of said 'The Puupdelphia Record in 
Miniature,' bearing date 'Philadelphia, Saturday Morning, June Ist, 1901, No. 
10,681,' on which said painting 'He loves me, he loves n'e not' is copied or 
printed, as aforesaid, or, in case a delivery cannot be had, the sum of tvventy- 
five ($25) dollars. 

"Fourth. Judgment of forfeiture by défendant to plaintiff of ten ($10) dol- 
lars for every copy of said painting 'He loves me, he loves me not,' on the last 
outside cover page of the said 'The Philadelphia Record in Miniature,' bearing 
date 'Philadelphia, Saturday Morning, June Ist, 1901, No. 10,681,^ in possession 
of défendant, or by him distributed, published, or sold. Such judgment not to 
exceed in the aggregate, however, the sum of ten thousand ($10,000) dollars, 
whereof one-half is to be paid to plaintiff and one-half to the use of the 
United States. 

"Fifth. Judgment in favor of plaintiff against défendant for his costs and 
disbursements in this suit." 

Such a judgment was never heard of in the Pennsylvania action. If 
the plaintiff recovers, the judgment there is always for the goods with 
damages for taking and unjustly detaining them, or for the money 
value of the goods, with like damages. No such thing as a judgment 
of forfeiture or a judgment for a penalty is known to the practice in 
this State, and without further législation neither can be entered on 
a verdict in replevin. 

I think the court is amply justified, therefore, in holding that the 
action of replevin in Pennsylvania is not suited to carry the load that 
is novj sought to be imposed upon it. The plaintiff who seeks to use 
it to vindicate the rights that are given him under section 4965 finds 
that he cannot even lawfuUy issue the writ, for he bas neither right 
of property nor right ot possession. If he proceeds, however, and di- 
rects the writ to issue notwithstanding the law and the practice, he 
cannot take possession of the goods, for the défendant may give bond 
(even since the act of 1901), and retain the property until final judg- 
ment, with the power of disposai during that period. Even if this" 
further difficulty be surmounted by the defendant's failure to give the 
bond, the plaintiff is no better off, for he cannot obtain title to the 
goods, which bave never yet belonged to him, nor the right to possess 
them, until he obtains a judgment of forfeiture ; and no such judgment 
bas ever been known in this form of action. His right to the penalty 
is so intimately involved with his right to forfeit that no penalty can be 
recovered if no forfeiture can be entered, to say nothing of the fact 
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that judgment for a penalty is as much unknown in the action as a 
judgment of forfeiture. I am neither compétent nor inclined to re- 
construct this well-known form of action by violating its long-estab- 
lished ruies. If I may repeat the suggestion that was made in Rine- 
hart V. Smith, Congress would do well, I think, to settle- the perplexi- 
ties that hâve beset this subject for many years, and to provide a 
uniform and appropriate remedy expressly adapted to the enforcement 
of the unusual rights that are given by the section now under con- 
sidération. 

A new trial is refused, and judgment may be entered for the de- 
fendant upon the verdict. 



JOSEPH V. SOUTHERN HT. CO. et al. 

(Circuit Court, D. South Carollna. February 1, 1904.) 

1. Raileoad Companies— Consolidation undeb South Cabolina Stattjti— 
LiABiLiTT of Consolidated Company to Suit. 

By Sp. Act S. C. Feb. 19, 1902 (23 St. at Large, p. 1152), certain railroad 
companies of the state were Consolidated under the name of "Southern 
Railwayr— Carolina Division"; the act providing that the Consolidated 
Company should be subject to ail the liabilities of the constituent compa- 
nies, and should remain subject to suit "for ail causes of action that may 
arise out of the opération of said Unes of railroad ; * * *" that ail 
judgments theretofore or thereafter obtained against any of the several 
constituent companies should be a lien on the jjroperty of the several com- 
panies, or the property substituted by the Consolidated Company, to the 
same extent and v('ith the same efCect as tliough the consolidation had 
never taken place. A prior gênerai statute, in force when sueh act was 
passed (Code S. C. 1902, §§ 2050-2053), permittlng the consolidation of 
railroad companies, provided, inter alia, that upon such consolidation ail 
rights of creditors and ail liens upon the property of the constituent com- 
panies should be preserved unimpaired, and they should be deemed to con- 
tinue In existence to préserve the same, and ail debts, liabilities. and du- 
ties of elther of said companies should henceforth attach to the new cor- 
poration, and be enforced against It, to the same extent as though they had 
been incurred or contracted by It. Held, that the consolidation did not 
impair existing rights of action for debts and torts against any of the 
constituent companies, and imposed on the Consolidated company only lia- 
bilities arising in the future, and that it was not subject to a suit for a 
tort committed by one of the constituent companies prior to the con- 
solidation. 

On Motion to Remand to State Court 
J. S. MuIIer, for plaintiff. 
B, L. Abney, for défendant. 

SIMONTON, Circuit Judge. This is a motion to remand a case 
removed from the court of common pleas of Richiand county, S. C, 
into this court, on the ground of a separable controversy. The action 
was brought by Léo Herbert Joseph, a citizen of South CaroHna, 
against the Southern Railway Company, a corporation of the state of 
Virginia, and the Southern Railway — Carolina Division, a corporation 
of the state of South Carolina. The cause of action is personal in- 

î 1. See Railroads, vol. 41, Cent Dig. §S 453, 833. 
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juries received by plaintiff at the dépôt at Orangeburg of the South 
Carolina & Georgia Railroad Company, then under the opération and 
control of the Southern Railway, on or about 27th February, 1902. 
After the occurrence of the accident, and before suit brought, the South 
Carolina & Georgia Railroad Company, under the provisions of the 
act of assembly of South Carolina approved içth February, 1902 (23 
St. at Large, p. 1152), became consolidated with certain other railroad 
companies in said state under the name of the "Southern Railway — 
Carolina Division," which is also controUed and operated by the South- 
ern Railway Company. This consolidating act contains this proviso: 

"Provided, that from and after such consolidation or merger, the oonsolidated 
Company shall possess aud mây exercise ail the rights, privilèges and fran- 
chises and sUall be subject to ail the liabillties of the said several constituent 
companies, and of a railroad corporation organized and existlng under the 
laws of the state of South Carolina, and shall be and rémain subject to suit 
in the courts of this state for ail causes of action that may arise eut of the 
opération of said lines of railroad, notwithstanding any lease of the same that 
may be herein authorized, and shall lieep up and continue to operate in a safe 
and proper manner, ail portions of the Une of railroad of the said several con- 
stituent companies : provided, further, that ail judgments heretofore obtained 
or hereafter to be obtained against any of the several corporations herein con- 
solidated shall be and constitute a lien upon the property, rights, franchises 
and privilèges of the several corporations herein consolidated, aud upon prop- 
erty substituted by the consolidated Company or corporation, to the same extent 
and with the same priority that said judgments might or would hâve been If 
said consolidation had never taken place." 

At the date of the passage of this act there was on the statute book 
an act permitting the consolidation of railroad companies. Rev. St. 
S. C. 1893, carried from 17 St. at Large 1882, p. 795, §§ 1615, 1618, 
inc. Section 1618, carried forward into Code of Laws of South 
Carolina of 1902, |§ 2050-2053, provides : 

"Upon the consummation of the act of consolidation as aforesaid, ail the 
rights and privilèges and property of the constituent companies shall pass to 
the consolidated company ; * * * ^ut ail rights of credltors, and ail liens 
upon the property of said corporations, shall be preserved unimpalred and the 
respective corporations may be deemed to continue in existence to préserve the 
same and ail debts, liabillties and duties of either of the said companies shall 
henceforth attach to said new corporation and be enforced against it to the 
same extent as if said debts, liabillties and duties bad been incurred or con- 
tracted by it." 

The ground of removal is that there is no cause of action against the 
Southern Railway — Carolina Division, inasmuch as the présent injury 
was inflicted on the South Carolina & Georgia Railroad Company be- 
fore consolidation, and the suit was brought after consolidation was 
effected. So there is but one controversy in the case, and that is with 
the Southern Railway Company, The act of iQth February, 1902, 
first quoted, is a spécial act, passed long after the gênerai law, and its 
provisions are not affected by the gênerai législation on the subject. 
State V. Stoll, 17 Wall. 425, 21 L. Ed. 650; Cass County v. Gillett, 100 
U. S. 585> 25 L. Ed. 585. 

Let us examine the provisions of the gênerai law and of this spécial 
statute. So far as the liability of the consolidated company is con- 
cerned, the gênerai act says: 
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"Ali rights of credltors, and ail liens upon the property of sald [constituent] 
corporations, shall be preserved unimpaired, and the respective [constituent] 
corporations may be deemed to continue in existence to préserve the same. 
And ail debts and liabilities and duties of eitber of said companies sliall lience- 
fortli attach to said new corporation and be enforced against it to tlie same 
extent as if sald debts, liabilities and duties had been incurred or contracted 
by it." 

In Stewart v. Raiiway Co., 114 S. C. 95, it is held that the word 
"liabilities" includes responsibility for torts. Now, when we examine 
the spécial act, we find: 

"After suctt consolidation or merger, the Consolidated Company shall possess 
and may exercise ail the rights, privilèges and franchises, and shall be subject 
to ail the liabilities of the said several constituent companies, and of a railroad 
corporation organlzed and existiug under the laws of the state of South 
Carolina, and shall be and remain subject to suit in the courts of this state for 
ail causes of action that may arise out of the opération of said Unes of rail- 
road, notwithstauding any lease of the same that may be herein authorized, 
and shall keep up and continue to operate in a safe and proper manner ail 
portions of the Une of railroad of the constituent companies." 

Then cornes the proviso preserving the lien of judgments upon the 
property of the constituent companies, whether obtained before or 
after consolidation. It is very clear from the words of the gênerai law 
and of this spécial statute that the right of action for debts and torts 
against the constituent companies is not impaired. Do the words of 
the spécial statute authorize suits against the Consolidated company foi- 
torts committed before consolidation? The construction of the acl 
is not free from difficulty. The language of the act should be held to 
impose on the Consolidated company ail the liabilities which the law 
would hâve imposed upon the constituent companies if the consolidation 
had not been efïected, and should be confined to such as arose after 
the consolidation. The language of the spécial statute seems to deal 
with the future, and the rule is that statutes can bave no rétrospective 
opération unless this be clearly expressed. Chew Heong v. U. S., 112 
U. S. 536, 5 Sup. Ct. 255, 20 L. Ed. 770. The right of action against 
the constituent companies not being impaired, and full provision hav- 
ing been made for the lien of judgments obtained either before or after 
the consolidation, no harm can be donc by such construction. The 
cause of action can be tried against the party in delicto — the one best 
able to défend it — and, if adverse, is fully secured by thèse liens. It 
seems, therefore, that the cause of action is one against the South Caro- 
lina & Georgia Railroad and its lessee ; that there is no cause of action 
against the Southern Raiiway — Carolina Division. 

The motion to remand is refused. 
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ALLEN V. GILMAN, McNEIL & CO. 

LEE V. SAME. 

(Circuit Court, E. D. Pennsylvania. January 26, 1904.) 

Nos. 65, 89. 

1. Masteb and Servant— Assumption or Risk— Work Done undee Spécial 
OBDEEa OF Mastee. 

Workmen who, by direction of tlie master's superintendent, undertook 
to remove the tamping from blasting lioles containing cliarges of dynamite 
wliich had falled to explode, in reliance on tlie positive assurance of tlie 
superintendent tliat tliere was no danger after the failure of tlie electric 
battery to explode the charge, although they knew there was some danger, 
cannot be charged by the master with having assumed the risk therefrom ; 
and they are entitled to recover for injuries received by reason of the ex- 
plosion of the blast, where It is found that they performed the work with 
proper care. 

Actions at Law for Personal Injuries. On motions by défendants 
for new trial, and for judgment on reserved point notwithstanding the 
verdict. 

Francis Fisher Kane, for plaintifïs. 

R. W. Archbald, Jr., and Simpson & Brown, for défendants. 

J. B. McPHERSON, District Judge. Tliese two cases were tried 
together, and tiie jury found a verdict for each plaintiff. The only 
question now to be considered is whether the évidence required me to 
instruct the jury in favor of the défendants. If it was necessary to 
submit the question involved, the manner of submission is not com- 
plained of. The disputed questions of fact were, the instructions that 
the plaintiflfs had received concerning the hazardous character of the 
work, the obviousness of the danger, and the assurances of the de- 
fendants' superintendent that there was no real danger to be feared. 
Upon the one hand, the plaintifïs contend that, although they were un- 
doubtedly aware of the dangerous character of the work that they were 
set to do — using a long iron scoop to draw the tamping from blasting 
holes containing a charge of dynamite that had failed to explode — 
nevertheless they were justified in relying upon the positive assurances 
of the défendants' superintendent that there was no danger after the 
electric battery had been "pulled" on the holes, and had failed to set 
the charges oiï. On the other hand, the défendants' position is that the 
danger was open and obvions to any man of ordinary intelligence; 
that the plaintiffs knew that the danger existed, because they hâve so 
testified ; and that to go on with the work under such circumstances 
was a deliberate acceptance of the risk, or contributory négligence, 
which bars them from a verdict. Conflicting authorities hâve been 
cited, and it would not be difficult to support a décision for the de- 
fendants by sufficiently numerous cases ; but I hâve come to the con- 
clusion that the rule expressed in Shearman & Redfield on Négligence 
(5th Ed.) vol. I, § i86, is the proper guide in a situation such as was 

If 1. Assumption of risks Incident to employment, see note to Chesapeake & 
O. R. Co. V. Hennessy, 38 C. C. A. 314. 
127 F.— 39 



610 127 FEDERAL EBPORTEB. 

présentée! by the évidence hère, and that the application of this rule 
to the testimony produced at the trial requires me to permit thèse ver- 
dicts to stand. The section is as follows: 

"Sec. 186. Rlsks Assumed under Spécial Orders. Where a servant, seelng a 
defect and notifying hls master thereof, Is nevertheless ordered to continue 
hls work, wlthout any express or Implled promise of a remedy, It bas some- 
times been held that ne cannot reeover, on the theory that from that tlme he 
assumes the risk. But thls Is unsound. A master's order Is at least as mucb 
justification for the servant'» contlnuance as would be another's Invitation. 
and we hâve seen (section 91) that a mère invitation Is In some cases enoush 
to acquit the person acting upon It from the Imputation of contributory négli- 
gence. The true rule in this as in ail other cases is that, if the master gives 
the servant to understand that he does not conslder the risk one whlch a pru- 
dent person should refuse to undertake, the servant has a rlght to rely upou 
hls master's judgment, unless hls own is so clearly opposed thereto that In 
fact he does not rely upon the master's opinion. So, If the peculiar risk of the 
act commanded by the master Is not obvious, the servant has a rlght to assume 
that he is not sent into any unusual péril, and he Is not bound to investigate 
Into the risk before obeying hls orders. A servant Is not called upon to set up 
his ovFn unalded judgment against that of hls superiors, and he may rely upon 
their advice, and stlll more upon thelr orders, notwithstanding many misgiv- 
Ings of his own. If the master directs the servant to do some act which is 
dangerous, but which could be made less dangerous by the use of spécial care 
on the part of the master, the servant has a right to assume that such spécial 
care will be taken, and does not take the greater rlslc upon hlmself. If the 
master calls suddenly upon the servant, under circumstances which give no 
tlme for considération, or if he asks the servant to extricate him from danger, 
he Is bound to indemnify the servant for injuries sustained through obédience 
to such a call. The servant's dépendent and inferior position is to be taken 
Into considération, and, if the master gives him positive orders to go on with 
the work, under perlions circumstances, the servant may reeover for an in- 
jury thus Incurred, If the work was not obviously so dangerous that no man 
of ordinary prudence would hâve obeyed. More especiaily is this the case 
where the master Inslsts upon the servant proceeding with the work, either 
with a promise of Inspection or repalr, or with an assurance that there is no 
danger. This, we are glad to say, Is now settled law. In short, the law of 
estoppel applles to such cases. The master Is estopped from alleglng the 
falsity of his own représentations, unless it clearly appears that the servant 
dld not rely upon them. Tet there are extrême cases in which 'the danger was 
so glaring that no prudent man would hâve entered into it, even under orders.' 
In such cases, servants cannot generally reeover for risks thus assumed. Yet 
If It is the duty of a servant to obey such an order, even in the face of a knowu 
danger, as It would be in the case of a seaman, he is entltled to Indemnity 
against the risk. And a risk must be voluntarily assumed, to relieve the 
master from Uabillty. Risks Incurred under coercion are not assumed." 

And section 2ii is also pertinent to the subject; 

"Spécial Risks Incurred under Coercion. As already stated, It Is now held by 
the most conservatlve authorltles that a servant is not deprived of hls right 
to reeover for defects caused by his master's négligence, arising or flrst comiug 
to the servant's notice after he has entered into service, unless he assumes the 
risk of his own free, unconstrained wlll. If, therefore, he continues to Incur 
the risk of such defects under any kind of necessity or coercion, such as the 
threat or reasonable fear of dismissal, he does not voluntarily assume the risk, 
and is not necessarily debarred from recovery thereby. It Is true that many 
décisions can be found to the contrary, but, now that the ultra-conservative 
courts of Great Brltaln and Massachusetts hâve overruled them, we may be 
permltted to concur with the Virginia court In condemning such décisions as 
founded on 'cruel and Inhuman doctrine.' " 

Several récent cases hâve been decided in Pennsylvania in conformity 
with thèse views: Wagner v. Chemical Co., 147 Pa. 475, 23 AtL 
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772, 30 Am. St. Rep. 745; Reese v. Clark, 198 Pa. 312, 47 Atl. 994; 
McCray v. Varnish Co., 7 Pa. Super. Ct. 613; Levy v. Rosenblatt, 21 
Pa. Super. Ct. 543. 

The jury having found that the plaintiffs did not fail in the duty 
of exercising proper care under the circumstances, and there being fair- 
]y conflicting testimony upon this point, the finding should stand. In 
each case a new trial is refused, and judgment is directed upon the ver- 
dict. To the refusai of the défendants' motion for judgment notwith- 
standing the verdict, and to the entry of judgment in favor of the 
plaintifï, an exception is granted in each case. 



WHALEN OONSOL. COPPER MIN. CO. v. WHALEN et al. 

(Circuit Court; D. Nevada. January 4, 1904.) 

No. 753. 

1. Mining Claims— Assessment Work— Perfokmance— Bdrden op Proop. 

Where défendant elaimed a forfelture of mining clalms for failure of 
plaintlfC to do assessment work required by Rev. St. § 2324 [U. S. Comp. 
St. 1001, p. 1426], the burden of proof is on défendant 

2. Bame— Prima Facie Case. 

On an issue as to performance of annual assessment work on certain 
mining claims for tlie year 1901, it appeared that the property was in 
litlgation between the parties in that year in another state; that a re- 
ceiver was appointed, and that, at complalnant's request, an order was 
made authorlzing him to borrow $1,500 for the purpose of preserving the 
property and performing the annual assessment work thereon for that 
year; that the money was obtained and expended for that purpose, 
the receiver's report presented to the court, sho\v-ig the performance 
of the work required by law, and an order made }proving the report. 
HelO, that such proof, of itself, was sufficient to estabiish prima facie that 
the work was performed. 
8. Same— Patment of Money. 

On an issue as to the performance of necessary assessment work 
on mining claims, évidence of the amount of moiiey paid for work donc, 
though not conclusive, Is admissible as bearing on the claimant's good 
faith. 

4. Same— EviDEîicK. 

Where a défendant claimed a forfelture of mining claims for failure of 
plaintilï to perform assessment work required by Rev. St. § 2324 [U. S. 
Comp. St. 1901, p. 1426], évidence reviewed, and lield insufficient to estab- 
iish that the work, labor, and expenses incurred were not reasonably worth 
the amount required to eonstitute a compliance of the statute. 

Cheney, Massey & Smith, for complainant. 
Alfred Chartz, for défendant. 

HAWLEY, District Judge (orally). There is but one question to 
be detennined in this case : Did complainant perform the annual 
assessment work on the 11 mining claims involved in this suit for the 
year 1901, as required by the United States statute (Rev. St. § 2324 
[U. S. Comp. St. 1901, p. 1426])? The burden of proof to estabiish 
a forfelture of the mines by failure to do the work is upon the 

H 1. See Mines and Minerais, vol. 34, Cent Dig. % 101. 
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défendant. The proofs offered by him consist of measurcments of 
the work done by complainant, and the opinions of witnesses as to the 
amount of days' labor necessary to do the work, and as to how many 
tons of earth, rock, and ore, or number of feet, could be removed by 
one man par day. And the conclusions reached by the witnesses on 
thèse points were that the cost of such labor and expenses would not 
exceed $500. On the other hand, it appears from the testimony on 
behalf of the complainant that in 1901 the property herein involved' 
was in litigation in the circuit court of Cook county, 111., the défendant 
hère being the complainant in that suit, and the complainant liere, 
with others, being the défendants; that a receiver was appointed by 
that court to take possession of the property herein involved ; that, 
at the request of the complainant (défendant in that suit), an order 
was made, pending the proceedings therein, authorizing and directing 
the receiver to borrow $1,500 for the purpose of preserving the 
property herein involved, by performing the annual assessment work 
fhereon for the year 1901 ; that this money was obtained by the 
receiver, and expended for that purpose; that his report was pre- 
sented to the court, and, it appearing to the satisfaction of the court 
that the annual assessment work had been done as required by law, 
the court made an order approving the report of the receiver. Tliis 
action of the circuit court of Illinois, of itself, makes out a prima facie 
case in favor of the complainant. In addition thereto, witnesses were 
introduced on behalf of complainant — among others, the foreman who 
had charge and direction of the work — as to the amount of work per- 
formed, the number of men employed, the time they worked, the 
amount of work done, and the places on each claim where the labor 
was performed. The foreman testified that, with but two exceptions, 
the men employed were skilled miners, and performed faithful labor. 
The witnesses on behalf of complainant also gave tlieir opinions as 
to the quantity of rock, earth, and ore that could be removed by one 
man per day. They difïered materially on this point from the wit- 
nesses on behalf of défendants. The amount of work performed by 
a laborer at a mine in good working order, with a full supply of tools 
and necessary machinery, at best, furnishes a poor criterion to be 
applied in a case like the présent, where the mines had lain idle, and 
ail the necessary facilities for working did not exist. The complain- 
ant cannot be held down to the amount of money actually paid to the 
laborers at the mine. The man sent from Chicago by the receiver 
was certainly entitled, under the circumstances, to his expenses. The 
work was done under the direction of the Chicago court. The la- 
borers received but $3.50 per day, which was a reasonable sum. They 
were paid for one day and a half in going from Eurêka to the mines, 
which, under the facts of this case, was proper. The foreman re- 
ceived $5 per day, which was not unreasonable. The expenses paid 
for tools, freight, and hauling to the mines must also be allowed. 
Conceding that the amount paid Downing was not a proper charge, 
and deducting it from the amount, the testimony shows that over 
$1,100 was paid on account of the annual assessment work. After 
the work was done, the complainant complied with the statute of 
Nevada (St. 1887, p. 136, c. 143) by fihng affidavits of the amount 
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of labor performed on each claim. It îs true that the amount oî money 
paid is not the only method of establishing the fact that the annual 
assessment work, as required by law, had been fully performed, but 
it is certainly an important factor in that direction. It is always 
admissible in évidence, and tends directiy to show the good faith of 
the party. And in this connection, as to the good or bad faith of 
the parties, it is proper to state that the défendant, prior to the 
relocation of the mines by him, had full knowledge of the orders 
made by the circuit court of Cook county, 111., and also of ail the con- 
ditions and surroundings at the mines, and of the labor performed 
thereon by complainant. From a careful considération of the évi- 
dence, it is clear to my mind that the défendant has failed to establish 
by a prépondérance of the testimony that the work, labor, and ex- 
penses incurred were not reasonably worth the sum of $i,ioo. The 
testimony ofïered by the complainant does establish to my satisfaction 
that the work, labor, and expenses incurred were reasonably worth 
the sum of at least $i,ioo. 

Applying to the évidence the principles of law as announced by 
this court in Book v. Justice M. Co., 58 Fed. 106, 117, 128, and in Mc- 
Culloch V. Murphy, 125 Fed. 147, and by the Circuit Court of Ap- 
peals for this circuit in Walton v. Wild Goose M. Co., 123 Fed. 209, 
218, and taking into considération the situation and condition of the 
several mining claims, and ail the surroundings under which the labor 
was performed, my conclusion is that the complainant is entitled to a 
decree as prayed for. 
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THE VBRMONT. 

(District Court, S. D. New York. January 21, 1904.) 

1. Collision— Settlement of Deceee— Construction of Stipulation. 

Where, pending cross-actions for collision in an admlralty court, the 
parties stipulated tliat damages reeovered against elther in actions by 
thlrd persons arising out of the collision, or sums paid in settlement, 
should be assessed as damages in the collision suit, if the party paying 
was successful the court will not enter a decree in such suit whlle outside 
actions for damages are still pending and undetermined. 

In Admiralty. Suits for collision. Sur settlement of final decree. 
See (D. C.) 122 Fed. 171. 

Wilcox & Green, for Brooklyn Ferry Co. of New York and the 
Vermont. 

Convers & Kirlin, for Baltimore & Boston Barge Co. and the N. 
&W. 2. 

ADAMS, District Judge. The parties to this collision, between the 
tug N. & W. 2 and the Ferryboat Vermont, entered into a stipulation 
of which the following is a copy : 

"Whereas a collision took place in the East River on the 27th day of January, 
1})02, between the ferryboat Vermont of the Brooklyn Ferry Company of New 
Tork and the steam tug N. & W. 2 of the Baltimore and Boston Barge Com- 
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pany, and the sald Ferry Company has bronght the above suit in admirnlty 
to recover damages claimed by it to liave been sustained by reason of injuries 
to said f erryboat in said collision ; and 

"Whereas the said Baltimore and Boston Barge Company intends to file a 
cross libel against said ferryboat for sueh damages as it claims to bave sus- 
tained by reason of injuries to said tug in said collision ; 

"Whereas certain persons claiming to hâve been passengers on said ferry- 
boat at the time of said collision bave made claims for personal injuries al- 
légea to hâve been sustained by them in said collision, and one of said persons, 
viz., Jobanna Frank, has bronght an action in the New York Suprême Court, 
New York County, against said Baltimore and Boston Barge Company and 
said Ferry Company, and other claims of like nature hâve been, and may 
hereaf ter, be bronght ; it is hereby 

"Stipulated and agreed between the said Ferry Company and the said Balti- 
more and Boston Barge Company that if either of said eompanies make settle- 
ment of said suit, and any other suits or claims for personal injuries as afore- 
said, or any claim or suit brought by the husband of any woman claimed to 
hâve been injured In said collision, it shall be entitled, if it is the successful 
party in the said collision suits, to include in its damages any sum or sums so 
paid in settlement; and if the Court shall hold, in said collision suits, that both 
vessels were in fault and shall divide the damages, any sum or sums so paid 
in settlement by either party shall be deemed a part of the damages to be 
divided, in ail respects as if they were repair bills, or any other item which is 
usually allowed on division of damages. 

"Either party making settlement as aforesaid shall endeavor to obtain the 
best possible terms. 

"Dated, New York, Mareh 6, 1902." 

The actions in this court were subsequently tried and a décision ren- 
dered in favor of the Vermont, reported 122 Fed. 171. The actions 
provided for in the stipulation hâve not been tried nor disposed of . 

The owner of the Vermont now desires to enter a decree providing 
for the recovery of the damages aiready ascertained, in this court, and 
as follows : 

"And It appearing that by a stipulation made between the libellant and the 
elaimant herein, dated March 6th, 1902, prior to the trial and décision of this 
cause (a copy of which stipulation is hereto annexed), it was recited that cer- 
tain persons claiming to bave been passengers on libellant's ferryboat Vermont 
at the time of the collision out of which this cause arose, had made claims for 
Personal Injuries alleged to bave been sustained by them in said collision, and 
that one of said persons, viz., Johanna Franlc, had brought an action in tlie 
New York Suprême Court, New York County, against the libellant and the 
elaimant herein, and that other claims of like nature had beon, and miglit: 
thereafter be, brought, and It also appearing that by said stipulation It was 
stipulated and agreed between said parties that if either of them should make 
settlement of said suit, and any other suits or claims for personal injuries as 
aforesaid, such party, if successful In this cause and a cross-action brought by 
the said elaimant, should be entitled to include in its damages any sum or 
sums so paid in settlement ; and the said Commissioner having reported in 
bis said report that there are two outstanding damage claims against libellant 
herein arislng out of said collision, and that the same are made by persons 
claiming to hâve been passengers on said ferryboat at the time of said collision, 
one of said claims being the said action brought by said .Tohanna Frank, for 
$10,000, and the other, an action brought by one Samuel Bassel against the 
libellant in the New York Suprême Court, Kings County, for $10,000, and both 
of said claims being for personal injuries alleged to hâve been sustained by 
reason of said collision; and it appearing that both of said actions are now 
pending, it is further 

"Ordered, adjudged and decreed that if libellant shall hereafter In good f aith 
pay, or be compelled to pay, any sum or sums in settlement of said suits of 
Johanna Frank and Samuel Bassel, or either of them, then such right as 
libellant would hâve had, under said stipulation or otherwise, to enforce repay- 
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ment of sald sum or sums from claimant and Its stlpulators herein, If this de- 
cree had not been entered, shall in no respect be deemed to hâve been waived, 
impaired or prejudiced by the entry and payment of this decree." 

The claimant of N. & W. 2 objects to thèse provisions on the ground 
that the stipulation expires with the entry of a decree and that the de- 
cree in the form proposed by the Ferry Company would not be final. 
And it further objects because, there should be no provision for the 
settlement of the actions, even in good faith, without claimant's consent. 
It, therefore, proposes a decree which, in this connection, provides : 

"Ordered, adjudged and deereed that if libellant shall hereafter be coropelled 
to pay, or shall, with the claimant's consent pay, any sum, or sums In settle- 
ment of said suits of Johanna Frank and Samuel Bassel, or either of them, 
the entry of this decree shall be deemed to be without préjudice to the right 
of the libellant to institute such further proceeding or proceedings as it may 
be advised for the recovery of such amount against the steamtug N. & W. 2 
or its owner, the Baltimore & Boston Barge Company." 

The claimant of the Vermont objects to the provision proposed on 
behalf of N. & W. 2, because it is in dérogation of the stipulation 
in the sensé of a consent being made necessary to settlements and, in 
effect, ignores the stipulation altogether. 

It seems that a decree in the form proposed by the Ferry Company, 
while thèse actions in the State Courts are undetermined, would not be 
a final and appealable decree. I do not, therefore, consider that I 
would be justified in signing the decree proposed on its behalf. The 
Ferry Company's objections to the decree proposed on behalf of the N. 
& W. 2, are equally valid. It evidently was not intended that the stipu- 
lation should expire with the entry of a decree, nor that consents 
should be necessary for settlements of the outstanding claims. The 
court can not make a new stipulation for the parties. They must abide 
by the one they hâve made themselves. 

At this time, the actions do not seem to be in a condition for adjust- 
nient and I do not, therefore, sign the decree proposed by either party. 



THE SILVIA. 

(District Court, S. D. New York. January 4, 1904.) 

1. Collision— Steameb and Sailing Vessel Crossing — Ikefficient Lookout. 
Evidence considered, and held to show that a steamship was in fault for 
a collision with a crossing schooner at sea, in the night, for failing to 
maintain an efficient lookout. 

In Admiralty. Suit for collision. 

Wing, Putnam & Burlingham, for libellant. 

Butler, Notman, JoHne & Mynderse, for the Silvia. 

ADAMS, District Judge. This action arose out of a collision which 
occurred off the Rhode Island coast, about fifteen miles west of Gay 
Head, near midnight, New York time, on the 25th of March, 1903, 
between the schooner O. M. Marrett and the steamship Silvia. The 
schooner, about 92 feet long, was bound from Port Reading, New 
Jersey. The steamship, about 260 feet long, was bound from Hali- 
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fax to New York, with passengers and freight. The schooner was 
sunk and became a total loss, with her cargo of coal, the personal ef- 
fects of the crew and some oil, etc., on board. The steamship was 
somewhat injured. The weather was ordinarily clear. 

The schooner was saiHng free, with ail sails set and drawing. She 
was on the port tack, her booms well out to starboard and going 9 or 
10 knots per hour. Her course was east by south J^ south. The 
wind was fresh from west north west to north west. The steamship 
was going at about the same speed as the schooner. Fier course was 
west 34 north by compass, équivalent to west magnetic. 

The schooner claims, in her libel, that the steamship was first seen 
about y^ a point on the schooner's port hand, several miles distant, 
showing her green side light, which she subsequently changed to both 
side lights and then to the green alone again ; that the schooner main- 
tained her course and the steamship changed to port under a starboard 
helm; that the steamship came on and struck the schooner a heavy 
blow on the port bow by the cat head. 

The steamship clairno, in her answer, that she passed Vineyard 
Sound Lightship, about a mile to the southward; that when the ves- 
sels were about a half a mile apart, the green light of the schooner was 
seen about a point on the steamship's starboard bow; that the light 
was not of statutory brilliancy and could not be seen further away; 
that the steamship starboarded her helm and later hard-a-starboarded ; 
that thèse provisions were sufïàcient to avoid collision if the schooner 
held her course; that, however, the schooner changed her course by 
porting her helm and shut in her green light to the steamship, expos- 
ing her red ; that the steamship could not then avoid the collision, 
though orders were given to stop and reverse h^r engine, and the col- 
lision occurred by the vessels coming together at about right angles, 
the heading of the steamship being about southwest. 

It is agreed that after the collision the vessels swung together, the 
schooner's port side, being on the starboard side of the steamship. 

The testimony shows that with a total crew of six men, the schooner 
had three men on deck, i. e., the master, one man at the wheel and 
one on lookout forward. The steamship had a full crew. Her first 
officer was in charge of the deck. She had a man at the wheel on the 
bridge, a lookout stationed forward on the forecastle deck and an ex- 
tra man on deck under the bridge. The master was in a room abaft 
the bridge, and came on the bridge just before the collision. He 
assisted the wheelsman in rolling over the wheel. 

The testimony of the respective vessels is as much opposed as tlieir 
pleadings and, in view of the conflict, it is not easy to détermine the 
facts. 

It appears that the steamship when first seen by those on the 
schooner, was about half a point on the schooner's port bow, at first 
showing to the latter her green light, then both lights, then shortly 
before the collision, the green one alone again, and at last, when in the 
jaws of the collision, the red alone. The witnesses also say that the 
steamship's light was from a half point on the port bow to about 
ahead. The schooner was yawing from half a point to a point. The 
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vessels came together at nearly right angles, the stem of the steam- 
ship striking the schooner's port bow, near the stem. 

The steamship's green light was shown to the schooner for about 
ten minutes, while the vessels were approaching from a distance of 
about three miles, as estimated by the master of the schooner, who 
said that the vessels kept drawing together upon the same bearings. 
The testimony shows that the green light was partly shut out when the 
vessels were about two miles apart and until they were within a 
mile of each other, during which time, the red appeared fully. 

The testimony of the wheelsman of the schooner was somewhat 
vacillating. He said in one place that he put the wheel to port, under 
the master's order. He subsequently retracted, however, and said that 
the master's words were directed to the steamship. Great stress is 
laid by the steamship. upon this testimony, but while it tends to dis- 
crédit the witness to some extent, it does not prove the steamship's 
contention of a change on the part of the schooner. 

The steamship's witnesses say that the green light of the schooner 
was first seen, when she was about a half a mile away, over the 
steamship's starboard bow and that the vessels were then approaching 
green to green, but the navigating officer did not consider that there 
was a sufficient margin for safety and he ordered the steamship's 
helm to starboard and then hard-a-starboard. The contention is that 
if the schooner had maintained her course, there can be no doubt that 
the vessels would hâve gone clear with an ample margin. 

A controlling feature of the case, in my opinion, is the admitted 
fact that at the time of the collision, the schooner's sails were still 
on the starboard side, which, it seems, and it was so testified, would 
hâve been impossible with the wind as it was, if the schooner had 
changed her course to south east, or in that vicinity, as claimed by the 
steamship. 

The collision seems attributable to a defective lookout on the steam- 
ship. In excuse for approaching so close to the schooner, it is con- 
tended that the green light of the schooner was dim. I do not con- 
sider that the collision can be accounted for in that way. The red 
light was admittedly good and if the schooner's theory of the collision 
is correct, it was the red light that was important. Moreover, the 
green light had been inspected before the sailing of the schooner, and 
if it could be deemed necessary for the steamship's safe navigation, the 
évidence sufficiently shows its good condition. 

The courses of the vessels were such that, assuming a collision ap- 
proach, the schooner would naturally be showing her red light to the 
steamship and the latter be showing her green light to the schooner. 
This is more consistent with the schooner's contention than the steam- 
ship's. 

I conclude that there should be a decree for the libellant, with an or- 
der of référence. 
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In re JOHNSON. 

(District Court, D. Nevada. January 23, 1904.) 

No. 28. 

1. BANKEUPTCT— DETEEMINING VALIDITY OF CirATTEL MORTGAGE— Leave to 

Sue in State Court. 

It is wlthin the discrétion of a court of bankruptcy to grant leave to 
the holder of a chattel mortgage given by a bankrupt to bring suit in a 
State court thereon, as the proper tribunal to ad.ludicate the auestion of 
Its validlty under the state lavrs, and to niake the trustée a party de- 
fendant therein ; but it may reserve the right to the trustée to sell the 
property In the bankruptcy proceedlngs, and hold the proceeds to awalt 
the décision of the state court 

In Bankruptcy. On pétition of Richard Kirman for leave to bring 
suit in the state court to foreclose a chattel mortgage, and to make the 
bankrupt's trustée a party défendant in such suit. 

The pétition of Richard Kirman shows that on Docember 5, 1903, said J. M. 
Johnson was duly adjudged a voluntary baiikrupt In this court, and that 
thereafter, on Deceniber 22, 1903, George A. Tyrrell was elected a trustée of 
said bankrupt by the creditors holding unsecurcd claims, and is now in charge 
of, and bas possession of, ail of the property of said bankrupt; that on jMay 
29, 1903, said J. M. Johnson made, executed, and dcllvered to petitioner, Kir- 
man, his certain promlssory note, which is set out in full in the pétition, for 
$6,314.40 ; that on June 4, 1903, the said Johnson, in order to secure the pay- 
ment of said note, made, executed, and dellvered to the petitioner a chattel 
mortgage upon ail that certain stock of drugs, goods, wares, and merchandise. 
flxtures and Personal prcperty, involved herein ; that on Deccinber 10, 1903. 
the petitioner filed a daim against said bankrupt with the référée in said 
bankruptcy proceedlngs, and the unsecured portion of said claim was duiy 
allowed; that petitioner is informed and believes that. In order to test tho 
validlty of said mortgage, it is necessary for the petitioner to bring a suit in 
the proper forum to détermine the question; that petitioner is desirous of 
bringing a suit in the district court of the First Judieial District of the state 
of Nevada, in and for the county of Ormsby, where said property is situate, to 
foreclose said mortgage, and to settle ail questions touching the validlty of the 
same, and, in order to test that question, it is necessary to make the trustée 
for said bankrupt a party défendant in said suit. The value of the mortgaged 
property, as shown in the pétition of the bankrupt, is conslderably less than 
the amount alleged to be due on Kirman's mortgage. 

Mack & Farrington, for petitioner, 

Torreyson & Summerfield and J. Poujade, for trustée and creditors. 

HAWLEY, District Judge (orally). Without any discussion as to 
the proper course of the procédure taken in this case, or in any manner 
questioning the right of the référée primarily to dispose of ail the 
questions arising in this case as to the allowance of the claims presented 
against the bankrupt, and without attempting independently to discuss 
the varions sections of the bankrupt act (Act July i, 1898, c. 541, §§ 

2, 23a, 23b, 57a, 57b, 57e, S7h, 60b, Ç>7&, 30 Stat. 545, 552, 560, 562, 
564 [U. S. Comp. St. 1901, pp. 3420, 343I; 3443> 3445>.3449]), pre- 
sented by counsel, or reviewing at any length the authorities cited by 
them (Hicks v. Knost [D. C] 94 Fed. 625; In re San Gabriel Sana- 
torium Co. [D. C] 95 Fed. 271; Id., 102 Fed. 310, 42 C. C. A. 369; 
Id., III Fed. 892, 50 C. C. A. 56; West v. East Coast Cedar Co., 
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loi Fed. 615, 41 C. C. A. 528; Atkins v. Wilcox, 105 Fed. 595, 44 
C. C. A. 626, 53 L. R. A. 118; In re Durham [D. C] 114 Fed. 750; 
Bardes v. Hawarden Bank, 178 U. S. 524, 20 Sup. Ct. 1000, 44 L. Ed. 
1175; Pickens v. Roy, 187 U. S. 177, 23 Sup. Ct. 78, 47 L. Ed. 128; 
Lutz V. Kinney, 24 Nev. 38, 49 Pac. 453, 50 Pac. 1031), I shall content 
niyself with a brief statement of my conclusions herein, and reasons 
therefor. 

I am of opinion that upon the principles announced by the Suprême 
Court in Bardes v. Hawarden Bank, 178 U. S. 524, 20 Sup. Ct. 1000, 
44 L. Ed. 1175, and by the Circuit Court of Appeals in Re San 
Gabriel Sanatorium Co., m Fed. 892, 50 C. C. A. 56, petitioner bas 
the right, by permission of this court, to test the question of the validity 
of his mortgage lien in the state court. The question rests, to some 
extent, at least, in the sound discrétion of this court, which is to be exer- 
cised with référence to the rights of petitioner and of the creditors of 
the bankrupt ; and the court is authorized to pursue the course which 
may seem meet and proper in the premises in order to impartially se- 
cure the ends of justice to ail parties interested herein. 

It is claimed by the creditors that the Suprême Court of this state, 
in Lutz V. Kinney, 24 Nev. 38, 49 Pac. 453, 50 Pac. 103 1, has decided 
the point involved against the validity of petitioner's mortgage. 
Whether this be true or not, it is proper that petitioner should hâve 
the right to test the question in the state court, where the question as to 
the construction of the state statute properly belongs. 

There is a récent décision in Equitable Loan & Security Co. v. Moss 
(C. C. A.) 125 Fed. 609, which, while diiïerent in its nature and char- 
acter, sheds some light upon the power of the court in bankruptcy to 
meet emergencies as they arise. There a manufacturing company was 
adjudged to be an involuntary bankrupt. Its assets consisted of a cot- 
ton milling plant, which was incumbered by a mortgage to the Equi- 
table Loan & Security Company amounting to $28,000. The value of 
the plant did not exceed $20,000. In the course of the proceedings 
in bankruptcy, the trustée was ordered to sell and dispose of the prop- 
erty at public or private sale. His efforts in that direction proved 
futile. In the meantime costs and expenses were being incurred. In 
short, the trustée had a "white éléphant" on his hands. In this con- 
dition of affairs, the mortgagee applied for relief. The Court of Ap- 
peals ordered that petitioner was entitled to relief, that "the trustée 
is directed to release and surrender the possession of the mortgaged 
property, and that he no longer hold or seek to hold and control the 
same." This order was made subject to certain conditions therein 
named, and the decree was made "without préjudice to the right of 
the trustée or the creditors of the bankrupt to contest the validity of 
the mortgage by suit or otherwise in any court having jurisdiction." 

Under ail the facts and circumstances of this case, the consent of this 
court is hereby given to petitioner to bring suit in the state court to 
test the validity of his mortgage by making the trustée of J. M. John- 
son a party défendant. This order is made without préjudice to the 
rights of creditors to proceed in the bankruptcy proceedings now pend- 
ing in this court to hâve the property of the bankrupt sold at either 
private or public sale ; the proceeds thereof to be deposited and remain 



620 127 FEDERAL REPORTEE. 

in the custody and under the control of this court, and to be disposed 
of by it after the test question of the validity of the mortgage is settled 
by the state court 



THE HORATIO HALth 
(District Court, S. D. New York. January 27, 1904.) 

1. Collision— Steamer Landtng at Pier— Inattention to Passing Vessels. 

A steamer held in fault for a collision in Bast River while she waa 
maneuverlng to make a landlng at the pier, wlth the help of a tug, on the 
ground of her Inattention to other vessels In the river, and that she made 
a sudden swing, throwlng her head ont into the river, and strlking a tug 
which was assistlng In towlng a steamship, when If she had delayed the 
moveinent until the tug passed her way would bave been clear. 

2. Same— Contbibutoey Fault— Failuee to Keep in Middle or East Rivée. 

ïhe fact that tugs In taklng a steamship from a bulkhead on the Brook- 
lyn side of East River, and In getting her headed dowu stream, were car- 
rled with their tow by the flood tlde within 500 or GOO feet of the Man- 
hattan shore, the river being at the place some 1,400 feet wlde, is not sueh 
a violation of the state régulation requlrlng vessels to keep as near the 
middle of the river as possible as to render them in fault ifor a collision 
which was caused by the plain fault of the other vessel. 

3. Same— Stabboaed Hand Rule— Spécial Cikcumstances. 

A steamer passing down East River overtook and passed another steam- 
er In tow, and while maneuverlng to efCeet a landing at a pier sWung 
aronnd and came Into collision with one of the towing tugs. Held, that 
the rule requlrlng a vessel having another on her starboard hand to 
keep out of the way did not apply to the tow, but that the case was one 
of spécial clrcumstances, falling within article 27 of the rules for harbors 
and Inland waters (Act June 7, 1897, c. 4, 30 Stat 102 [U, S. Como. St 
1901, p. 2884]). 

In Admiralty. Suit for collision. 

James J. Macklin, for libellant. 
Carpenter & Park, for claimant. 

ADAMS, District Judge. This action was brought by the libellant, 
McCaldin Brothers Company, to recover tlie damages caused to its 
steam towing lighter, James S. T. Stranahan, by collision in the East 
River, with the steamer Horatio Hall, about 4 o'clock P. M. on the 28th 
day of August, 1901. The Stranahan was engaged with two other tugs, 
the William J. McCaldin and the James A. Garfield, in towing the 
steamship Neptune, down stream from Arbuckle's Stores, Brooklyn. 
The Stranahan was made fast on the Neptune's starboard side, the 
sterns being about even. The Garfield was made fast on the Neptune's 
port side aft, and the McCaldin was ahead on a hawser, about 30 fath- 
oms long. The Neptune was about 300 feet long and light. The 
Hall was bound from Portland, Maine, to pier 32, at the foot of Pike 
Street. The tide' was flood, running about two knots. The weather 
was clear. 

The Neptune had been lying at a bulkhead at Arbuckle's Stores, 
Brooklyn, between Adams and Jay Streets, headed down the river. 
While at the bulkhead, she was several hundred feet above the place 
of collision. When the tugs pulled the steamship out and got her 
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itraightened down, she was somewhat on the Manhattan side of the 
middle of the river, having been carried there by the tide, which, at 
this point, tends a little across the river. The Hall was then coming 
down the river and passed the Neptune and the tugs alongside of her 
but did not reach the McCaldin. The Hall went somewhat below pier 
32. She was being aided by the tug Président, which ran a line of 
about 20 fathoms, from the port side of the Hall to her own after bitts. 
The Président then went around on the starboard side of the Hall and 
commenced pulling. The efïect of this was to haul the stern of the 
Hall down the river and throw her bow up the river. During this 
manoeuvre, the engine of the Hall was working backwards and for- 
wards, so as to get her in a right position to make a landing on the 
west side of pier 32. In the meantime, the Neptune and the tugs were 
making slow progress down the river, going at the rate of about two 
knots over the ground. As the Hall swung around, those on the 
McCaldin noticed the danger of a collision and blew some alarm 
loots just before the contact. Those on the Hall had concluded, how- 
ever, that there would be room enough for her to make the swing and 
it was too late when she was warned by the toots, to effectively change 
her manœuvre. She continued the swing, with the resuit of bringing 
her port stem, in violent collision with the Stranahan's starboard side, 
seriously injuring the latter. The collision happened off the Bridge- 
port pier, which is two piers below pier 32. The Hall was then head- 
ing across and the tow down the river. 

The libellant charges the Hall with fault (i) in not keeping a proper 
lookout ; (2) in permitting her head to swing out into the river ; (3) in 
not giving a signal or warning of any kind, and (4) in not having suf- 
ficient assistance to dock her properly without injury to other vessels. 

The claimant allèges that the collision occurred through the failure 
of the tugs to keep the tovc as near as possible to the middle of the river 
and in allowing it to sag over with the tide beyond the middle of the 
river and too near the New York shore, and further that having the 
Hall on her own starboard hand, the tugs were bound to keep out of 
the way. 

The testimony requires me to sustain the libellant's first three 
charges. The Hall's navigators were apparently more concerned in 
making her pier than avoiding other craft in the river. They were 
nearly ail aft and apparently did not see the Neptune and tugs until 
the collision was imminent and practically unavoidable. If proper at- 
tention had been given to the river, as well as the landing, it would hâve 
been seen that the tow was in the way of the Hall's manoeuvre. She 
was only required to wait a short time for the tow to pass out of the 
way, when she could hâve proceeded with safety. Instead of doing 
so, she swung her head rapidly up the river, without seeing what was 
in the way. 

It is strongly urged that the tugs were in fault for being on the New 
York side of mid-channel. While those on the tugs testify, generally, 
that the tow was in the middle of the river, rather on the Brooklyn 
side, I conclude it was somewhat on the Manhattan side, but not 
enough to constitute such a palpable violation of the state statute re- 
quiring vessels to keep as near the center as possible, as would warrant 
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a division of the damages, in view of the plain faults of the Hall, even 
if the tugs could be held, for being set across the river by the tide, be- 
fore they fairly got started towing. The collision probably occurred 
between 500 and 600 feet from the Manhattan shore. The river is 
about 1400 feet wide at the place and the tow was not so far away 
from the middle as to constitute a fault, under the circumstances. 
There was no time for the tugs to avoid the collision on account of the 
Hall's quick swing. 

The claimant, in invoking the starboard hand rule, cites The Cyclops 
(D. C.) 45 Fed. 122. There, a moving vessel was held in fault for a 
collision with one of the steamers of the Portland line, in the same vi- 
cinity, and the rule was applied. In that case, however, the steamer 
was practically at rest, and the tow was moving towards her from be- 
low. Hère, the Hall overtook and passed the tow, and the libellant 
claims that it is a case within the rule applicable to overtaking vessels, 
rather than the starboard hand rule. Neither of the rules governs, in 
my judgment, as the collision was caused by the Hall's prématuré 
swing up the river, making it a case of spécial circumstances, under 
article 27 of the rules for harbors and inland waters (i\ct June 7, 1897, 
c. 4, 30 Stat. 102 [U. S. Comp. St. 1901, p. 2884]). 

Decree for the libellant, with an order of référence. 



BUTTERS Y. CaRNEY. 

(Circuit Court, D. Nevada. January 4, 1904.) 

No. 757. 

1. Fédéral Courts— Juiusdiction — Amount in Contkoverst. 

In ejectment to recover possession o( land, including a mlllsite witti 
tlie mill thereon, tlie amount In controversy to sustain fédéral jurisdic- 
tion was not tbe value of defendant's clalm, but was the value of the 
whole property which plalntiff claimed as described in bis complalnt. 

S. Samb— Plea in Abatbment— Issues. 

On a plea in abatement on the groïind that the amount in controversy 
was not sufflcient to conter fédéral jurisdictlon. defendant's contention 
that the dispute Involved only his particular interest in certain of the 
property was unsustainable, since the merits of the case could not be 
tried on the hearing of the plea. 

8. Same— BuRDEN dp Proof. 

In ejectment to recover certain mining land, etc., the burden of proof 
to sustain a plea in abatement on the ground that the value of the 
property is insufticient to confer jurisdietion on the fédéral courts is on 
the défendant, and must be established by a prépondérance of the évi- 
dence. 

4. Same— Evidence. 

In an action to recover certain mining land and a stamp mill thereon, 
évidence reviewed, and held insuflicient to show that the property sued 
for was not worth $2,000 so as to confer jurisdietion on the fédéral 
court. 

f 1. Jurisdietion of circuit courts as determîned by the amount in contro- 
versy, see notes to Auer v. Lombard, 19 0. C. A. 75; Tennent-Stribling 
Shoe Co. V. Eoper, 3G O. C. A. 459. 

See Courts, vol. 13, Cent. Dig. § 890. 
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W. E. F. Deal and F. P. Langan, for plaintiff. 
Pyne & Mack, for défendant 

HAWLEY, District Judge (orally). This is an action of éjectaient 
to recover possession of about 75 acres of land, including a millsite 
known as the "Empire State Mill," with a five-stamp mill thereon, 
and rights appurtenant thereto, alleged in the complaint to be of the 
value of $2,100. The défendant interposed a plea in abatement to 
the jurisdiction of the court on the ground that the value of the prop- 
erty does not exceed the sum of $1,000, "and in truth and in fact 
the value of said property is no greater than the sum of $500." Upon 
the trial of this plea the défendant introduced évidence tending to 
show that he did not claim any interest in the water flowing down 
the canyon to and past the millsite, and had never used said water 
except by the consent of the plaintiff; that he claimed no interest in 
the land except the millsite upon which the mill was erected; that 
he had been misled and deceived in the purchase of the property, and 
had only obtained a quitclaim deed, when his understanding was that 
he was to be given a grant, bargain, and sale deed. Thèse matters 
were wholly irrelevant and immaterial, and did not tend to establish 
the plea, and the court so stated at the trial. So far as relates to 
the plea, it is not the value of the defendant's claim that constitutes 
the amount in controversy, but it is the value of the whole property 
which plaintiff claims, as described in his complaint. Peeler v. La- 
throp, 48 Fed. 780, 786, i C. C. A. 93; Lilienthal v. McCormick, 117 
Fed. 89, 95, 54 C. C. A. 475. While the rules of this court may per- 
mit the filing of a plea in cases of this character, it is not usual so to 
do. The testimony introduced on behalf of défendant was principally 
directed to the value of the millsite independent of the water righr 
and other portions of the land described in the complaint and claimed 
by the plaintiff. The defendant's contention that the matter in dis- 
pute in this action is his interest in the millsite cannot be sustained. 
The merits of the case are not involved in the trial of the plea. 

The authorities cited by défendant, viz., Woodside v. Ciceroni, 93 
Fed. I, 35 C. C. A. 177, Smith v. Adams, 130 U. S. 173, 175, 9 Sup. 
Ct. 566, 32 L. Ed. 895, and South Caroiina v. Seymour, 153 U. S. 
353, 357, 14 Sup. Ct. 871, 38 L. Ed. 742, were tried upon the merits, 
and in such cases it is the value "of the property affected," as estab- 
lished by the proofs, that is to be taken into account in establishing 
the value. In Smith v. Adams, the court said: "By 'matter in dis- 
pute' is meant the subject of litigation, the matter upon which the 
action is brought and issue joined, and in relation to which, if the 
issue be one of fact, testimony is taken." But hère no issue has been 
joined upon the merits. In Woodside v. Ciceroni the court stated 
the gênerai rule that the whole property alleged in the complaint must 
be taken in order to ascertain the value. The consensus of opinion 
expressed by the witnesses as to the value of the millsite was about 
$500, and some of them stated that, if the water right was included, 
the whole value would not exceed $1,000. On the other hand, the 
three witnesses on behalf of plaintiff testified that, taking into con- 
sidération ail of the property described in the complaint, they would 
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consider it to be of tlie value of from $2,000 to $3,000. The value 
of the property, as shown by ail the testimony, is somewhat of a 
spéculative character, depending to a great extent upon the use to 
be made of it, and, so far as the millsite is concerned, the oppor- 
tunities or certainty of obtaining ore and a supply of water. The 
burden of proof to sustain the plea is cast upon the défendant, and 
he has not established it by a prépondérance of the évidence by proofs 
such as the law requires in cases of this character. 

Judgment on the plea must be entered in favor of plaintifï for his 
costs. 



UXITED STATES v. DURAND. 

(Carcult Court, S. D. New York. December 23, 1903.) 

No. 3,128. 

1. CusTOMs DuTiES— Classification"— Blown Glassware— Glass Blanks. 

Blown-glnss blanlis, wliich need further manufacture to prépare them 
for the trade, are not dutiable as "blown glassware," under TarifC Act 
July 24, 1897, c. 11, § 1, Scbedule B, par. 100, 30 Stat. 157 [U. S. Comp. 
St. 1001, p. 1633], but as manufactures of glass, not specially provided 
for, under paragraph 112 of said act (30 Stat. 158 [U. S. Comp. St. 1001, 
p. 1635]). 

On application by the United States for a review of the décision 
of the Board of General Appraisers which reversed the assessment 
of duty by the collector of customs at the port of New York on mer- 
chandise imported by Paul Durand. See G. A. 4531. 

D. Frank Lloyd, Asst. U. S. Atty. 
Albert Comstock, for importer. 

HAZEL, District Judge. The goods, consisting of glass blown 
blanks, were assessed by the collector of customs under paragraph 
100 (Act July 24, 1897, c. II, § I, Schedule B, 30 Stat. 157 [U. S. 
Comp. St. 1901, p. 1633]), which provides for the payment of 60 pcr 
cent, duty ad valorem. The protest of the importers that the mer- 
chandise should be assessed at 45 per cent., under paragraph 112 
(30 Stat. 158 [U. S. Comp. St. 1901, p. 1635]), prevailed before the 
Board of General Appraisers. The United States appeals to this 
court from that décision. Though many witnesses for the govern- 
ment testified that the article is a completed article of commerce, 
and is distinctively known to the trade as decorated or eut glass 
ware, nevertheless the record also shows with sufficient fullness that 
the glass blanks are unground, and require finishing or cutting in 
order to suitably prépare them for the trade. The précise question 
presented has been decided adversely to the United States by Judge 
Wheeler under the act of 1894 (Act Aug. 27, 1894, c. 349, 28 Stat. 
509; United States v. Fensterer [C. C] 84 Fed. 148), and also by 
Judge Townsend under the act of 1897, in the importer's favor (Unit- 
ed States V. Fensterer [C. C] 94 Fed. 645). No sufficient reason, 
based upon the record, is presented why the décisions in the Fens- 
terer Cases should not be followed hère. 

The décision of the Board of General Appraisers is afifirmed. 
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BIG CREEK GAP COAL & IRON CO. et al. v. AMERICAN LOAN à 

TRUST 00. 

(Circuit Court of Appeals, Sixth Circuit February 13, 1904.) 

No. 1,214 

1. CoEPOEATioNs—MoETGAGB— Défense by Stockholdebs. 

Where stoekholders of a corporation intervene in a foreelosure suit 
against it for the sole purpose of eontesting the validity of ttie mortgage, 
they must stand upon the right of the corporation itself. 

2. APPEAI/—REV1EW OF FiNDINGS OF PaCT. 

A very plain showlng of mlstake or error must be made to authorize an 
appellate court in an equity cause to reverse flndings of fact made by a 
master and afBrmed by the trial court. 

3. CoEPOEATioNs—MoETGAGE— Défense by Stockholders. 

Bondholders of a corporation deposited their bonds with a trustée, talî- 
ing a receipt therefor, which reeited that they were deposited under and 
subject to a plan of reorganization, a copy of which was held by the 
trustée, and to the terms of which they assented by aecepting the re- 
ceipt. Such plans provided that they should receive preferred stock in the 
new Company, and authorized» such company to issue bonds secured by 
mortgage, which It did for money and property needed in prosecuting its 
business. Held, that they could net impeach the validity of such mort- 
gage on the ground that they were fraudulently induced to believe that no 
bonds were to be issued, unless it was shown that the holder of the bonds 
was a party to such fraud. 

4. Same — Validity of Moetgage — Tennesseb Statute. 

Under the statute of Tennessee wliich authorizes a corporation to exé- 
cute a mortgage to secure borrowed money, a mortgage executed to secure 
bonds issued in payment of an obligation incurred in the purchase of prop- 
erty is not ultra vires, being in practical effect the same as though issued 
for money borrowed to pay such obligation. 
6. Same— BsTOPPEL. 

A corporation which has executed a mortgage and Issued bonds, and ob- 
tained therefor money and property, which it retains, is estopped to set up 
an irregularity in the manner of executing the mortgage to defeat the 
same. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Tennessee. 

The following is the opinion of the Circuit Court, by CLARK, Dis- 
trict Judge: 

In the treatment and disposition of a case like the one at bar, the distinction 
between the entirely separate légal identity of the corporation and its rights, 
and of the stock and shareholder and his rights, must never be forgotten. 
The separate and distinct property and rights of the corporation and those 
of the shareholder give rise to distinct obligations and liabilities in respect to 
those separate rights and property. 

A question which suggests itself at once Is whether or not the défendants 
who hâve Intervened, and who are defending against this foreelosure suit, are 
permitted to set up a défense on behalf of the corporation, and such as the 
corporation itself, acting in good faith, could présent, or whether they are per- 
mitted to assert as a défense any fraud or wrong practiced upon them as indi- 
viduals and separate shareholders by virtue of rights which belong to them 
as such shareholders, as distinguished from the corporation. It has been long 
settled and well understood that, when stockholders bring suit on behalf of a 
corporation against third persons to assert corporate rights, the remedy is such 
as the corporation itself only could avail itself of, if actiug in good faith and 
with proper diligence, and the separate or individual rights of the stockholders 
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cannot be presented or considered In such a suit; and when such a suit la 
trought it must be one which inures to the benefit of the corporation itself di- 
reetly, and to ail the stockholders as a class indirectly. ïhis is for the obvions 
reason that the separate and individual rlghts of the sbareholders may be 
différent and distinct, and one shareholder may bave sufCered an injury which 
does not afCect the other sbareholders, or which may affect them favorably as 
between themselves as sbareholders. Now, does the same rule apply wben 
sbareholders on a proper sbowing are permitted to intervene to défend on 
bebalf of the corporation, upon sbowing that sucb corporation itself is failing 
to make the proper défense? A proper understanding of the answer to this 
question will avoid confusion in a case like the one at bar. The entirely sepa- 
rate and distinct identity of the rlghts and remédies of the corporation itself 
and thèse separate and individual sbareholders bas been often stated and re- 
stated, and it is quite sufficient to ref er to some of the leadlng cases : Bronson 
V. La Crosse Railroad Co., 2 Wall. 283, 17 L. Ed. 725 ; Daveuport v. Dows, 18 
Wall. 626, 21 L. Ed. 938; Church v. Citizens' St. R. Oo. (0. C.) 78 Fed. 526; 
Forbes v. Memphis R. Oo., Fed. Cas. No. 4,926. This distinction and its con- 
séquences, as respects the proper remedy, is elaborately pointed ont by Mr. 
Justice Bradley In the Forbes Case, and quite clearly by Judge Baker in 
Churcb V. Citizens' St. R. Co. (C. C.) 78 Fed. 526, in which last case it was held, 
and properly, of course, that rlghts which belong to the individual sbareholders 
and tbose which belong to the corporation cannot be joined. 

Mucb of the discussion at bar bas been dftvoted to the proposition that thèse 
interveners were deceived and defrauded in regard to the scheme of reorgan- 
ization pursuant to which the bonds in question were issued. Their contention 
in this behalf is that the fact of a bond issue was concealed frora tbem, and 
that by such concealment tbey were induced to surrender bonds beld agaiust 
the old Company, and to take in excbange therefor preferred stock in the dé- 
fendant Cumberland Coal & Irop Company. Whetber or not the court may 
consider this élément in the case dépends upon the answer to the inquiry 
whether or not thèse interveners are limited in tbeir défense to sucb objections 
as would be open to the défendant mortgagor corporation in this suit, or 
whether their separate and individual rlghts may be considered. The very 
récent case of Diekerman v. Northern Trust Co., 176 U. S. 181, 20 Sup. Ct. 311, 
44 L. Ed. 423, is in this regard undistinguisbable from the case at bar. In that 
case Mr. Justice Brown, in relation to this question, speaking for the court, 
said; "This case présents primarily the question whetlier a minority of the 
stockholders of a corporation bave a right to intervene, in the foreclosure of a 
mortgage upon the corporate property, for tbe purpose of sbowing that tbe 
proper ty was sold to tbe corporation by the connivance of the mortgagees at a 
gross overvaluation, and to compel tbe bonds held by them to be subjected 
to a sct-off of their indebtedness to tbe corporation for unpaid stock. It should 
be borne in mind, in connection with the several defeuses set up by tbe inter- 
veners, that tbey do not appear hère in the capacity of creditors, but as stock- 
holders; that their rlghts are the rlghts of the corporation, and must be as- 
serted and enforced through the corporation ; and upon the theory that the 
latter bas or tbreatens, by collusion or otherwise. to neglect tbe proper défense 
of tbe foreclosure suit. Dodge v. Woolsey, 18 How. 331, 341. 343 [15 L. Ed. 
401] ; Koebler v. Black River Falls Iron Co., 2 Black, 715 [17 L. Ed. 339] ; 
Bronson v. La Crosse, etc., Railroad, 2 Wall. 283 [17 L. Ed. 725] ; Davenport 
V. Dows, 18 Wall. 62G [21 L. Ed. 938] ; Dewing v. Perdicaries, 96 U. S. 193 [24 
L. Ed. 654] ; Hawes v. Oakland, 104 U. S. 450, 460 [26 L. Ed. 827] ; Greenwood 
V. Freight Co., 105 U. S. 13 [20 L. Ed. 961] ; Détroit v. Dean, 106 U. S. 537 [1 
Sup. Ct. 560, 27 L. Ed. 300] ; Cook on Stockholders, §§ 645, 6.59, 750." The ques- 
tion bas been fully considered in its practical phases and application in the 
several cases cited by Mr. Justice Brown. See, also, Cook on Corporations, § 
848, where tbe same pi-inciple will be found laid down as applicable to fore- 
closure suits. Tbe défendants are consequently limited to such objections to 
the mortgage and bonds as might bave been urged by tbe défendant corporation 
itself, the mortgagor, and tbey cannot in tbis suit assert, or influence the resuit 
by asserting, any wrong to them as Individual sbareholders. Indeed, it may 
be inferred on tbis record that ail other sbareholders are satisfled with tbe 
situation as it is, and would ofCer no objection to tbis suit if offered an op- 
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portunity to do so. It Is conceivable that In a glven case the rights and In- 
terests of the separate shareliolders might be différent, and any défense which 
may be ofCered in a suit like thls must be one which avails directly to the cor- 
poration, and indirectly to ail the shareholders a like. In determlning the case, 
therefore, I am constrained to hold that the défendants are limited in the dé- 
fense to such objections as would be open and available to the mortgagor Com- 
pany itself in an answer setting up ail valid objections which might be set up 
by the mortgagor. The observation, not necessarily called for, may be made 
that thèse Interveners hâve brought no Independent suit, and hâve presented 
no eross-bill asking any affirmative relief. The organization scheme bas been 
fully executed, and stock dellvered to them pursuant to their agreement, and 
they are now holding said stock and exercising the rights of shareholders by 
their pétition of intervention in this case. This is ail in afJirmance of the con- 
tract of reorganization as executed, and is manifestly iuconsistent with the 
claim and objection that they were defrauded by the plan of reorganization, as 
it would be manifestly antagonistic to say that they were defrauded, and the 
scheme of reorganization invalid, while they still hold to the results which 
hâve corne to them from the exécution of such a contract. Davis y. Peabody, 
170 Mass. 397, 49 N. E. 750; Savings & Trust Co. v. Bear Valley R. R. Co. 
(C. C.) 112 Fed. 693. If the rights of thèse interveners as members and share- 
holders, and any fraud practiced on them as distingulshed from a fraud prac- 
ticed upon the company, could be considered and determined in this suit, it is 
extremely probable that such rights would hâve to be presented by a cross- 
bill, and that they are not available simply in an answer, and this point may 
be suggested, but It Is not necessary to be decided. Green v. Turner (C. C.) 80 
Fed. 41 ; Springfleld Milling Co. v. Barnard & Leas Mfg. Co., 81 Fed. 201, 20 
C. C. A. 389 ; Meissner v. Buek (C. C.) 28 Fed. 161. See, also, the closing ob- 
servations of Mr. Justice Bradley in the Forbes Case already referred to. 

But I pass at once to the considération of such objections as can properly 
be made on behalf of the mortgagor company itself, taking them up in the 
order In which I find them disposed of by the spécial master. 

1. It is objected that the exécution of the mortgage securing the bonds in 
question was ultra vires, because not executed as security for borrowed money, 
nor to seeure bonds issued or indorsed to raise money for railroad stock sub- 
scrlptions by the mortgagor company, and, as supporting this contention, sec- 
tions 2054r-2057 and section 2339 of Shannon's Révisai are cited. It will be 
observed by an Inspection of the statutes carried into thèse sections that, under 
subdivision 3 of section 2054, express power is conferred upon the corporation, 
without limitation, to purchase and sell and convey real estate for "corporation 
purposes." This provision Is simply declaratory of the common law, as we 
shall presently see. Ail corporations, at the common law, possess the power 
to purchase and hold property, real and Personal, and to convey, in mortgage 
or otherwise, such property for any corporation purposes, keeping in view the 
ordinary prosecution of the business for which the corporation was organized. 
And so, too, subdivision 7 of the same section, expressly authorizing a mort- 
gage or mortgages on the corporation property as security for the repayment 
of money borrowed, is merely declaratory of the common law, and this section 
undoubtediy carries the implied common-law limitation that the money must 
be borrowed, the debt created, and the mortgage executed for a corporation 
purpose, and fairly within the scope of the objects for which the corporation 
was created. In regard to strictly private business corporations, expérience 
had made It manifest to the Législature that this implied limitation on the 
power to create a debt and exécute a mortgage at the common law was some- 
what too restrictive to enable many corporations to prosecute their business 
and develop and utilize their properties to the best advantage, having due re- 
gard to more modem commercial conditions. In regard to mining companies 
in particular, it had been found that many of the most valuable properties were 
so situated as to be without the means of transportation afCorded by railway. 
The products of mines were such that any method of transportation, other than 
railway, was wholly inadéquate to the proper opération of such mines. Not- 
withstanding this obvious fact, it was regarded doubtful whether under the 
common-law power the company could extend aid to a railroad to enable it to 
obtain proper means of transportation, so necessary to success, and it was to 
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remoTe this doubt and to enlarge its common-law power that tbc act of 187", 
carried into Shannon's Révisai at section 2339, was enacted, by which tlie cor- 
poration was enabled, upon a three-fourths vote of its stock, "to subscribe for, 
purchase, hold or dispose of stock in any railroad Company whose line of road 
shall be contiguous to the works of such company, or so near tbereto as to bi; 
used by them in carrying on tbeir ncccssary opérations." It results from this 
View that a mining company, under the law of Tennessee, besidcs its common- 
law power, Is also vested with the power conferred by tbe act of 1873, and that 
act can in no proper way be regarded as a limitation upon the common-law power 
of such a company. The bonds secured by the mortgage now in question wero 
executed, secured, and delivered lu part paymeut for corporate property, with- 
out which the corporation could not earry on its business at ail, and could not 
aecomplish the purposes of its création. And I uiay say .iust hero, once for ail. 
that, so far as a railroad could be regarded as an élément in the corporation 
property thus purchased, It was a niere incident, and tbere is no basis in the 
real facts of the transaction for Ihe contention that this is a mortgage executed 
pursuant to the powers conferred by the act of 1873, Shannon's Révisai, § 2339. 
hereinbefore referred to. The mortgage and bonds, having boen executed for 
the purchase of necessary corporate property, were not ultra vires, but jntra 
vires, and within the coinnion-law power authority of the corporation. Jones 
V. Guaranty Co., 101 U. S. (!22, 25 L. Ed. 1030 : Central Trust (,'o. v. Coluinbus, 
H. V. & T. Ry. Co. (C. C.) 87 Fed. 815 ; lîunt & P.ro. v. Memphis Cas Light Co.. 
95 Tenn. 137, 31 S. W. lOOG; The White Water Valley Canal Co. v. Vallette et 
al., 21 How. 414, 16 L. Kd. 154; 7 A. & B. Eucycl. of L. (2d Ed.) pp. 719, 738, 
and 771, and cases tbere collated. 

It niust be borne in mind that the mortgagor corporation was not a public, 
or quasi public, corporation, and there rested upon it no public duty to perforni, 
and whicb it might disable itself from performiiig by the couveyance, in nioi1- 
gage or otherwise, of its corporate ri-opor(:y. It was a jiurely privatif <orpora- 
tion, organized distinctlv for individual profit. In tlio late case of .Tacksoii- 
ville, etc., Rail way v. Ilooper, KiO U. S. 514, Kî Sup. Ct. 379, 40 L. Ed. 515, the 
Suprême Court, at page 525, 100 U. S., page 3S3, 16 Sup. Ct., 40 L. Ed. 515. 
expressed Its views by quoting for that purpose tbe language of an English 
case, which was as follows : "This doctrine ouglit to be reasonably, and not 
unreasonably, understood and applicd, aud whalover niay fairly be regarded as 
incidental to, or consequpntial upon, those things which the Législature bas au- 
thorized, ought not, unless expressly prohibited, to be held, by judicial con- 
struction, to be ultra vires." Many other cases are cited in the opinion which 
are pertinent to the question of cori)orate ]iower lici'e involved, and in the suii- 
sequent case of Union Pacific Ry. Co. v. Chicago, etc., Ky. Co., 1C>3 U. S. OGl. 
16 Sup. Ct. 1173, 41 L. Ed. 205, Mr. Chiof Justice Euller, giving the opinion of 
tbe court, and reforring again to this distinction between public and puroly 
private corporations, said : "The gênerai rule is that a contract by which a 
railroad company renders itself incapable of ]iertorming its dutics to (Ik,' 
public, or attempts to absolve itself from those obligations without the consent 
of the State, or a contract made by a corporation beyond the scojie of its powers, 
express or implied, on a proper construction of its charter, caunot bo enforced 
or rendered enforceable by the application of the doctrine of estoppel. Thomas 
V. Railroad Co., 101 U. S. 71 [25 L. Ed. 9501 ; Central Transportation Co. v, 
Pullman Car Co., 139 U. S. 24 [11 Sup. Ct. 478, 35 L. Ed. 55]. But where tbi> 
sub.1ect-matter of the contract is not foreign to the purposes for which the cor- 
poration is ereated, a contract embracing 'whatever may fairly be regarded .as 
incidental to, or conse(iuential upon, those things which the Législature bas 
authorized, ought not, unless expressly prohibited, to be held by judicial con- 
struction to be ultra vires.' Jacksonville Railway Co. v. Hooper, 160 U. S. 
514, 525 [16 Sup. Ct. 379, 40 L. Ed. 515] ; Attorney General v. Great Easteru 
Railway, 5 App. Cas. 473, 478 ; Brown v. Winnisimmct Company, 11 Allen, 
326, 334. • • * Ability to perform its own immédiate duties to the public; 
is the limitation on its jus disponendi we are considering, and that limitation 
had no application to such a use as that in question." The court then expressly 
points out that the leadlng cases of Thomas v. Railway Company, 101 U. S. 71, 
25 L. Ed. 950, and other cases of that class, "arose upon instruments which dis- 
possesscd the corporations of ail their property, aud of ail capacity to perform 
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their public duty," "but" (tbe court continuée!) "we bave no sucli case liere." 
If we bear novv closely in mind tbe conclusion that the issuance of thèse bonds 
and the exécution of the mortgage were acts not ultra vires, but intra vires, 
the power of the corporation, the proper détermination of the remaining issues 
becomes less difficult. 

2. The second contention presented by the défense is that the exécution of 
the bonds and mortgage in question was not authorized at a proper and validly 
called meeting of the stockholders, and that the same v?as a fraud upon the 
Company. It may hère, for the sake of clearness, be restated that I conclude, 
as already indicated, that any fraud alleged to bave been practiced upon the 
stockholders as individual stockholders, and not upon the corporation as well, 
Is a question that cannot be ralsed, and is not ojien to considération, in this 
procecding. And vyhether or not the corporators. who are constituted by law 
the first board of directors, and vested with power to act untll the board of 
directors are regularly selected by the stockholders themselves, could exécute 
bonds and a mortgage as security for the payment of such bonds under the 
circumstances disclosed in this case, I do not find necessary to décide. I con- 
clude, as I hâve said, and this without difiiculty, too, that the exécution of the 
mortgage and bonds was withln the power of the corporation, and if so, 
whether or not it was regularly executed, and by the proper corporate ofUcers 
or management, is a question not open on tbe facts disclosed by the record in 
this case. This défense cannot be made on behalf of the corporation, unless 
it is a défense which the corporation itself could make, as I bave already un- 
der taken to point out. ïhese bonds were issued, and the mortgage securing 
their payment was executed, April 2, 1898, and their issuance and the exécution 
of the mortgage had been authorized June 24, 1897, at a stockholders' meeting. 
The mortgagor company, and Its ofBcers and directors, with the undoubted 
knowledge of ail of its stockholders, bas from that time until this held the 
property conveyed to It as the considération for said mortgage and bonds, and 
a large amount of stock, common and preferred. The mortgagor company bas 
treated the property diiring ail this interval of tIme as its own in every respect, 
and lias never sought In any way whatever to question or repudiate the con- 
tract of purchase by which it became vested with the title to such property, 
and no stoekbolder or stockholders, on behalf of the company, bas or hâve ever, 
by any appropriate proceedings, called in question the validity of the mortgage 
and bonds, or the stock, common and preferred, Issued in payment for the 
nilning property purchased from tbe La Follette Company. The stockholders 
must be charged with such knowledge as would bave come to them in the 
exercise of due diligence and attention to their business interests, and in this 
case to business interests of very large magnitude. Bailcy v. Tillinghast, 40 
C. G. A. 93, 99 Fed. 801 ; Mary D. Synnott et al. v. CuniberUuid Building Loan 
Association, 117 Fed. 379. 54 C. C. A. 5.Ô3. and cases referred to more at length 
by Judge Lurton ; Johnston v. Standard Mining Co., 148 U. S. 3fi0, 13 Sup. Ct. 
585, 37 L. Ed. 480: Foster v. Mansfield, Coldwater, etc., Itailroad, 14f5 U. S. 
88, 13 Sup. Ct. 28, 30 L. Ed. 899 ; Johnson v. West India Transit Co., 150 U. 
S. 018, 15 Sup. Ct. 520, 39 L. Ed. 556; Willard v. Wood, 104 U. S. 502, 17 Sup. 
Ct. 176, 41 L. Ed. 531 ; Bispham's Principles of Equity (6th Ed.) §5 2.59, 260, 
and many cases collated in the notes ; "Union Pacific Ry. Co. v. Chicago, etc., 
Ry. Co., 103 U. S. 564, 16 Sup. Ct. 117,3, 41 L. Ed. 265; Eurêka Co. v. Bailey 
& Co., 11 Wall. 488, 20 L. Ed. 209 ; Itailway Companies v. Iveokuk Bridge Co., 
131 U. S. 371, 9 Sup. Ct. 770, 33 L. Ed. 157. It is qulte plain, I think, upon the 
most obvions principles of justice and public policy, that the right to impeach 
the transaction, as a part of which the bonds and mortgage were issued, on 
the ground of any sui)posed fraud, or on the ground of any irregularity, or 
lack of authority on the part of the board of directors acting at the time, bas 
been lost by ratification or confirmation in retaining and dealing with the 
property without complaint or suit, and by acquiescence and delay such as a 
court of equity should under no circumstances sanction or encourage. The 
authorities just referred to are ample authority for the support of this posi- 
tion, stated broadly. 

Much of the discussion at bar was devoted to the proposition that a fraud 
was practiced upon the company in the scbemes of reorganization, but this 
clearly could only be asserted by treating the shareholders who now complain 
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of that plan of reorganization and thelr interests as identical with those of 
the Company and tlie other bondbolders and stoekhoîders. Tliere is no basis 
whatever in the record for the suggestion that the directors and officers who 
acted on behalf of the Company in the exécution of the plan of reorganization, 
and in the exécution of the bonds and mortgage as a part thereof, were at any 
time misled, or that any fact was concealed from them whlle acting as and 
for the corporation. Indeed, the very objection now made is that thèse officers 
and directors so acting concealed the bond and mortgage feature of their plan 
from the intervening stockholders, who now défend ; but if that proposition 
of fact be established, it makes no case of fraud upon the company, but upou 
the intervening shareholders, and vvill constitute ground on which tbey might 
seek to set aside their eontract or agreement to surrender bonds and take pre- 
ferred stock in the défendant Cumberland Coal & Iron Company, if good ground 
for relief at ail. There is, however, no sort of basis in the record for saying 
that the Cumberland Coal & Iron Company was misled or defrauded, aud tlie 
fraud which may be set up to defeat the foreclosure of the mortgage must, as 
the books show (2 Jones on Mortgages, § 1492; Wiltsie on Mortgage Fore- 
closures, § 356), be a fraud upon the mortgagor company, and not upon some 
one else. The mortgagor company could ouly bave been defrauded or misled 
by misleading and defrauding the officers who were at the time acting for it in 
the exécution of the mortgage and the Issuance of the bonds, aud, however 
much one or more shareholders may hâve been misled, and induced thereby 
to surrender bonds and take stock in the new company, this would be no con- 
cealment and no fraud of which the mortgagor company could complain. 

The spécial master bas treated thèse several issues, and the évidence as well 
as the law in relation to them, separately aud very fully and satisfactorily. 
and it is deemed sufflcient to refer more at length to his report, and the dis- 
cussion of the case as there found. In my view of the case, as is already ai)- 
parent, the shareholders cannot, in this case, complain of anything which af- 
fected them as such as distinguishable from the corporation, and this some- 
what limits the scope of the discussion and décision which I fiud uecessary in 
the case. In this view I do not find it necessary, as already indicated. to déter- 
mine the point made on the power of the first board of directors to exécute this 
mortgage securing the bonds in suit. Nor do I find it necessary to décide any 
point in relation to the separate rights of the intervening shareholders as such, 
and as distinguished from the rights of the corporation. Appareutly the rea- 
soning and conclusions of the spécial master took a somewhat wider range. 
both upon the law and the facts. So far, however, as he flnds the facts, I 
concur wlth him In his resuit, and eonflrm the report, including his flnding 
that thèse interveners were not, at the time of eutering into the reorganization 
eontract, informed of the bond and mortgage feature. His flnding in this re- 
spect is well warranted. In view of the fact that La Follette did not procure 
their signatures to that eontract, as was clearly contemplated originally, al- 
though he claims to bave had the eontract présent with him at the meeting in 
Kentucky. Ail the exceptions to the spécial master's findings of facts on both 
sides are overruled, and his report confirmed, and, as already apparent, I con- 
cur with him in his views of the law applicable to the facts found by him, to 
the extent that I find it material to décide thèse questions of law \mder the 
somewhat more limited range of the questions which it is permissible to enter- 
tain and décide in my view of the case. 

Discussion was also directed to the proposition that there was a gross over- 
valuation of the property for which the bonds and common and proferred stock 
were issued, but no creditor is hère complaining of that transaction, and I 
need hardly repeat that my conclusion that the corporation bas estopped itself 
to call in question the bonds or mortgage on other grounds is equally applicable 
to this point. The corporation clearly cannot retain the property and treat 
it as its own, and in the same breath Insist that the transaction iiy which it 
acquired the property is fraudulent and void, and if it could do so this is relief 
which would requlre a cross-bill to render it available. 

The plaintifC's counsel in argument made the point that the defendant's ex- 
ceptions to the spécial master's report are not sufiiciently spécifie and defluite, 
under the rules, to raise the questions sought to be raised, and they sbould be 
overruled for this reason, but I bave concluded to treat the exceptions as suf- 
flcient, aud bave concluded to overrule them ou their merits. 
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So, too, the point was made in argument that the issue as to the validity of 
thèse bonds for want of a tliree-fourtlis vote of the stockholders was not set 
up or raised by the answer, or by proper exceptions before the master, and also 
that the question of overvaluation of the property for which the bonds and 
stock were issued was not raised by the answer, and it is very doubtful if 
either of thèse questions is properly raised. But treating thera, for the pur- 
poses of this case, as presented, and as calling for a décision, my opinion is 
that the objections are not sound, eonsidered upon their merits and treated as 
raised by the answer. 

It has occurred to me, on a study of the case, that the défendants, on behalf 
of the corporation, are undertaking to présent inconsistent défenses in this 
answer, in this : First, they insist that the bonds and mortgage are invalid, 
because not given for money borrowed at the time, and because not given in 
aid of a railroad, thèse being the only objects, it is said, for which bonds se- 
cured by mortgage are authorized; and, second, this is followed immediately 
by the contention that the mortgage and bonds were in fact executed in aid 
of a railroad as the object, and that they are invalid for want of the requisite 
three-fourths vote of the stock. Thèse are both affirmative défenses in their 
nature, and, while it is permisslble for a défendant in equity to set up in his 
answer any number of consistent défenses, it is probably the true rule at this 
day that défenses in an answer must not be inconsistent with each other, nor 
with the gênerai déniais of the answer, and that, it so, their benefit is for that 
reason lost — that is, on account of repugnancy. 1 Bâtes on Fédéral Equity 
Procédure, § 311, and cases there cited. I hâve, however, treated the de- 
fendants as at liberty to urge both of thèse inconsistent défenses, and bave 
concluded that neither of them are well taken, or sufflcient to defeat the bill. 

It results that the bill for foreclosure is sustained, and the usual decree 
thereon allowed. 

As I do not conslder or décide anything In relation to the separate and indl- 
vidual rights of the intervening stockholders, the decree may provide, If 
thought uecessary, that it is without adjudication of and without préjudice to 
any right which may be asserted by them as individual shareholders, as dis- 
tinguished from the rights of the corporation. I think they would probably 
flnd difiiculty in gettlng along with any suit which is conceivable in their be- 
half, in View of the Bailey, Synnott, and other Cases, but nevertheless, as the 
opinion shows that I do not consider or décide such rights in this case, the 
decree may expressly leave questions in that regard open, if so desired. 

Ingersoll & Peyton (Henry H. Ingersoll, of counsel), for appellants. 
Jourolmon, Welcker & Hudson (Léon Jourolmon, of counsel), for 
appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This was a suit brought by the Ameri- 
can Loan & Trust Company (which we shall call the Trust Company) 
against the Cumberland Coal & Iron Company (which we shall term 
the Cumberland Company) to foreclose a mortgage or deed of trust 
on its coal, iron, and timber property in Tennessee, given to secure 
$440,000 of its bonds. The Cumberland Company answered, admitting 
it was insolvent and in default, and conceding the mortgage should be 
foreclosed. The appellants, the Big Creek Gap Coal & Iron Company 
(hereafter designated the Big Creek Company) and certain individuals, 
owners of about $275,000 of the preferred stock of the Cumberland 
Company, intervened, and, as stockholders, resisted the foreclosure, 
claiming (i) that the mortgage was ultra vires, (2) that it was unauthor- 
ized, and (3) that it was executed in fraud of their rights. The case 
was referred to a master, who, in an elaborate report, in which he care- 
fully compared and eonsidered the confiicting évidence introduced, 
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found against the interveners, both upon the facts and the law. The 
case came before the court below upon exceptions to this report. In 
a well-considered opinion the findings of the master were sustained and 
a decree of foreclosure granted. From this the interveners hâve ap- 
pealed. 

The charge of fraud grows out of the reorganization of the La Fol- 
lette Coal & Iron Company (hereafter called the La Follette Company). 
The Big Creek Company was organized in 1888. It was the owner of 
a part of the minerai lands covered by the mortgage in question. Up- 
on thèse lands it had paid between $23,000 and $30,000. The La 
Follette Company was organized in 1893, and the lands passed to it, 
the Big Creek Company receiving $10,000 in cash, upvvards of $40,000 
in notes secured by mortgage, and $200,000 in bonds of the La Follette 
Company. In the summer of 1896 the La Follette Company was in- 
solvent. It owed about $125,000 of the original vendors' liens on its 
lands. It had outstanding $1,375,000 of mortgage bonds inferior to 
thèse liens. It owed the Electric Corporation, of Boston, its largest 
creditor, $200,000 borrowed money. Of its bonds, this corporation 
held $82,000 by purchase and $740,000 as security. The minerai lands 
of the Company were without railroad connection, and therefore prac- 
tically valueless. It was necessary not only to get time but money to 
build a road and develop the lands, and no way to do this offered ex- 
cept through the Electric Corporation. Accordingly, H. M. La Fol- 
lette, the leading stockholder of the La Follette Company, set about 
to secure a reorganization, first seeing the Electric Corporation. In the 
fall of 1896 an agreement for the reorganization of the La Follette 
Company was entered into between its bondholders and the Electric 
Corporation. La Follette, as a bondholder ovi'ning 127 bonds, signed 
as one party of the first part, and the Electric Corporation signed as the 
party of the second part. Other bondholders became parties by de- 
positing their bonds with the Trust Company upon the terms of the 
reorganization agreement. The receipts accepted in exchange ex- 
pressed this condition. The new corporation, to be known as the 
Cumberland Coal & Iron Company, was to hâve an authorized capital 
stock of $2,500,000, divided into $1,000,000 of preferred and $1,500,000 
common, and to issue $500,000 of bonds. The agreement provided 
that the Electric Corporation should surrender the $740,000 bonds held 
as collatéral, cancel the indebtedness due it, purchase $66,000 of the 
preferred stock of the new company at 90, exchange the remaining 
$82,000 of bonds for preferred stock in the new company, and lend the 
railway company the sum of $150,000 for use in completing the line, 
transferring to the Cumberland Company a majority of the capital stock 
of the railway company. In considération of this, the Cumberland 
Company was to issue to the Electric Corporation $400,000 of its bonds 
secured by mortgage. AU depositing bondholders were to receive pre- 
ferred stock in the new company for their holdings. Certain of the 
bondholders of the La Follette Company declined to deposit their 
bonds, and it became necessary to foreclose the mortgage on the lands. 
This was donc, the property was purchased by money put up by the 
Electric Corporation, and was subsequently turned over to the Cum- 
berland Company. In May, 1897, the Cumberland Company was or- 
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ganized, by-lavvs adopted, and steps taken to carry out the plan of re- 
organization. The Electric Corporation furnished the additional 
money required, turned over the property it had purchased under the 
foreclosure proceedings, surrendered the bonds and notes it held, and 
received a certain amount of preferred stock and the $400,000 of bonds. 
The other bondholders received in lieu of their bonds preferred stock 
in the new company. The claim of the interveners was that La Fol- 
lette induced them to enter into the reorganization scheme by fraud- 
ulently concealing the fact that the Cumberland Company was to issue, 
and the Electric Corporation to receive, bonds which would become 
a first lien upon the property ; that he led them to believe there would 
be no interest in the property of the new company superior to theirs, 
as holders of its preferred stock. They also contended that the mak- 
ing of the mortgage was beyond the power of the company, and, more- 
over, was not authorized at any stockholders' meeting lawfully called 
and held. 

1. The right of minority stockholders of a corporation to intervene 
in a foreclosure suit when the corporation threatens, by collusion or 
otherwise, to neglect the proper défense of the suit, is established by 
a line of décisions (Dodge v. Woolsey, 18 How. 331, 341, 15 L. Ed. 
401 ; Davenport v. Dows, 18 Wall. 62'6, 21 L. Ed. 938, and subséquent 
cases), but when they intervene they do so, not as individuals, but as 
stockholders, in the assertion of rights common to the stockholders, 
which the corporation itself has declined to protect. Dickerman v. 
Northern Trust Co., 176 U. S. 181, 188, 20 Sup. Ct. 311, 44 E. Ed. 423. 
In the présent case, where the interveners seek no affirmative relief of 
their own in the rescission of the agreement by which they acquired 
their preferred stock, but ask only that a foreclosure be denied on the 
ground that the mortgage, for différent reasons, was invalid and void, 
they must stand upon the rights open to the corporation itself. 

2. The principal contention is the charge of fraud. Since this in- 
volved disputed questions of fact upon which the master and the court 
below agreed, there must, under the rule, be a very plain shoviàng of 
mistake to authorize us to go behind the report as confirmed by the 
court. Turley v. Turley, 85 Tenn. 251, i S. W. 891 ; Wilson v. Bogie, 
95 Tenn. 290, 32 S. W. 386, 49 Am. St. Rep. 929 ; Tilghman v. Proc- 
tor, 125 U. S. 136, 8 Sup. Ct. 894, 31 L. Ed. 664; Kimberly v. Arms, 
129 U. S. 512, 9 Sup. Ct. 355, 32 L. Ed. 764; Kiewert Co. v. Juneau, 
47 U. S. App. 394, 78 Fed. 708, 24 C. C. A. 294; Belknap v. Central 
Trust Co., 47 U. S. App. 663, 80 Fed. 624, 26 C. C. A. 30. There is 
no such showing. Not only hâve the appellants failed to point out any 
plain mistake of fact or error of law in the report as affirmed, but the 
examination we hâve made of the testimony satisfies us that its con- 
clusions are correct on ail material points. To defeat the foreclosure, 
and thus deprive the Electric Corporation of its properly in the bonds 
for which it released its former obligations, turned over to the new 
company the property it purchased at the foreclosure sale, and sup- 
plied the additional money demanded to afïord a chance of success, the 
proof must be convincing that it (as well as the new company) was a 
party to the alleged fraud which it is claimed induced the interveners 
to exchange the bonds of the La Follette Company for the preferred 
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stock of the new company. There is no proof whatever upon this 
point, only suspicion and assertion. Moreover, it is obvions tiiat, if 
La Follette did induce the belief that no bonds were to be issued by the 
new company, it was the failure of the interveners to consult the source 
of information jjointed out in the receipts which permitted its contin- 
uance. When they turned over their bonds to the Trust Company, 
they got in exchange a receipt stating that the bonds were deposited 
"under and subject to the terms and provisions contained in the instru- 
ment known as the 'plan and agreement for reorganization of the La 
Follette Coal & Iron Company, dated October 15, 1896,' * * * a 
duplicate of which instrument is in possession of the undersigned. 
* * * By accepting this receipt the holder assents to the terms and 
provisions of said instrument, and becomes a party thereto." Ordinary 
prudence would hâve dictated that the assenting bondholders should 
either inspect the plan of reorganization on file, or request a copy from 
the Trust Company. If they acted on the faith of what they claimed 
La Follette said, and deemed it of vital importance that his représenta- 
tion be made good, they would not only hâve examined the agreement, 
but insisted that a clause be inserted providing that no bonds should be 
issued. Their subséquent acquiescence in the action of the company 
affords ground for the suggestion that their présent objection is not 
so much to.the issue of the bonds as to the foreclosure of the mortgage 
securing them. 

3. The objection that the mortgage was ultra vires does not appeal 
to us. The statute of Tennessee (Shannon's Code, § 2054) conferred 
upon the company the power "to purchase and hold * * * any 
real estate necessary for the transaction of the corporate business," 
and also the power "to borrow money and issue notes or bonds upon the 
faith of the corporate property, and also to exécute a mortgage or mort- 
gages as further security for repayment of money thus borrowed." 
As recited in the mortgage, the bonds were issued "for the purpose of 
paying or funding an obligation of $400,000 incurred by this company 
in the purchase of its coal, iron, and timber properties, and also for 
the purpose of raising funds with which to develop its business and 
property, or to pay off its liens or indebtedness now or hereafter exist- 
ing." To issue bonds for the purpose of taking up an outstanding 
obligation given in the purchase of corporate property is in effect the 
same as to issue bonds to borrow money with which to pay such out- 
standing obligation. What may be done indirectly may be donc di- 
rectly. As said by Mr. Justice Shiras, speaking for the Suprême 
Court, in Jacksonville, etc., Ry. Co. v. Hooper, 160 U. S. 514, 525, 16 
Sup. Ct. 379, 383, 40 L. Ed. 515, and using the language of Lord 
Chancellor Selborne in Attorney General v. Great Eastern Ry., 5 App. 
Cas. 473, 478: 

"This doctrine ought to be reasonably, and not unreasonably, understood and 
applied, and that whatever may fairly be regarded as incidental to, or con- 
sequential upon, those things which thç Législature bas autborized, ought not, 
unless expressly prohibited, to be held by judicial construction to be ultra 
vires." 

4. It was also insisted that the mortgage and bonds were unauthor- 
ized because executed and issued at a meeting held June 24, 1897, be- 
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fore the interveners, who had subscribed for $275,000 of the $1,000,000 
of preferred stock, had received their stock and thus obtained the 
right to vote, and of which meeting due and proper notice vvas net 
given the stockholders. The master considered thèse objections in dé- 
tail, and found that the required corporate action was taken. It is not 
necessan . however, to discuss the matter. As the court below sug- 
gested, and as we hâve pointed out, the interveners could make no dé- 
fense not open to the corporation, and the corporation, having executed 
the mortgage and issued the bonds, and obtained in exchange money 
and property which it has since held and treated as its own, is estopped 
now from saying that what it did do was not done in the right way. 
The mortgage and bonds were authorized June 24, 1897, executed and 
issued April 2, 1898, and the foreclosure suit instituted June 5, 1900. 
Time enough, therefore, elapsed between the authorization and the 
issue for objections to hâve been made to the irregularity of the meet- 
ing. Since the corporation has enjoyed the fruits of the transaction, 
and the parties cannot now be replaced in the position they were before 
the bonds were issued, it is obviously too late to impeach the transaction 
on the ground of irregularity. 

In conclusion, it may be observed that the Cumberland Company 
does not claim it was in any way deceived by either the Electric Cor- 
poration or the Trust Company. It knew what was being done whcn 
it got the money and property and gave in exchange the bonds. Those 
who charge fraud were bondholders of the old corporation. They 
do not seek a rescission of the contract by which they gave up their 
bonds and took in exchange the preferred stock. If they had stood 
out, as some of the holders did, they would hâve received their share of 
the proceeds of the property under the foreclosure sale, after paying 
the underlying vendors' lien. The amount, if any, would hâve been 
insignificant. They appreciated this, so they went into the reorganiza- 
tion, gave up their bonds, took the preferred stock, and assumed the 
resulting risks. There was no guaranty that the reorganized Com- 
pany would prove a success. The existing company had turned out a 
'ailure, and the only chance for them was a reorganization with addi- 
tional capital, ofïering a mère promise of success. They took the risk, 
and must abide the resuit. 

The iudgment of the court below is affirmed. 



JUMPER V. SOVEREIGN CAMP WOODMEN OF THE WORLD. 
'.Circuit Court of Appeals, Flfth Circuit February 23, 1904.) 
No. 1,222. 
Prikcipal and Agent— SovEREiQN and Suboedinate Camps of Fkateenal 

ORDEB— LiABILITT FOB iNJtJBY OF CANDIDATE IN INITIATION. 

The Woodmen of the World is a frateroal order, which issues Insurance 
certiflcates to its members of a certain degree. It has a sovereign camp, 
which is incorporated under the laws of a state; such incorporation ap- 
parently having relation chiefly to the business or insurance feature of the 
order. It also has local camps, which are authorized to initiate members 
into the order in accordance with a ritual prescribed by the sovereign 
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camp; their admission Into the business degree and their payment of a 
prescribed fee carrylng wlth them the rlght to a certain amount of in- 
Bui-ance. Seld, that in the absence ot évidence showing, furtlier than as 
above stated, the relation between the sovereign and subordinate camps, 
or whetlier the subordinate camps are Incorporated, the latter cannot be 
considered the servants or agents of the sovereign camp, In such sensé as 
to render it liable in its eorporate capaclty for a personal injury inilicted 
on an accepted candidate for membershlp by the raembers of a local r-ainp 
during the ceremony of initiation ; the part of the ceremony which re- 
sulted in the injury not beiug prescribed by the ritual. 

In Error to the Circuit Court of the United States for the Northern 
District of Mississippi. 

This was an action brought In the state court of Mississippi by M. F. Juniper, 
the plaintiff in error, against the Sovereign Camp Woodmeu of the World, the 
défendant in error, to reeover damages for injuries allc»gi>d to hâve been re- 
ceived by him, as shown in bis déclaration, vs^hich is as follows : 

"Cornes M. F. Jumper, plaintiff, by attoruey, and complalns of the Sovereign 
Camp Woodmen of the World, a foreign corporation doiiig business and haviiig 
branches and agents in the state of Mississippi, and in the second district of 
Yalabousha county, and flrst district of Oarroll county, Mississippi, thereof, of 
an action of trespass, for that whereas heretofore, to wit, ou the 2d ilay of 
May, 1899, plaintiff havlng applied to and been accepted for membersliip in 
said order of Woodmen of the World, a secret socioty issuing Insurance, and 
requiring an initiation by one of Its local branches, placed himself for sueh 
initiation, as required, in the hauds of the local camp at Water Valley, Missis- 
sippi, linown as L. Q. C. Lamar Camp thereof, wliich was a brauch of said 
sovereign camp, and by them authorized and directcd as to the mode and nian- 
ner of conferring said initiation, and when and wbere he was blindfolded by 
the acting offlcers and agents of défendants, Woodmen of the World, authorized 
by and acting for said sovereign camp, in which initiation he was then and there 
rudely, roughly, and carelessly handled by said oilicers and agents, who care- 
iessly and negligently and roughly used unsafe ways, moans. and applianees 
which this plaintiff could not see, and plaintiff was by said ofiicers and agents 
therein negligently and carelessly and roughly assaulted and struck and beaten 
and wounded with some hard substance of considérable weight and force, upon 
pelvic bone of bip, so as to cause this plaintiff great bodily pain and sufferiiig. 
and that he was so strucl: with great and unuecessary force, from which bis 
bip bone was injured, fractured, and shattered, and wliich bas caused him to 
be pernianently injured, and to be unable to pursuc bis usual avoeation, tbat 
of a railroad engineer, and from which pain and bodily suffering he bas al- 
ready been caused to lose bis earuings at such avoeation already for the space 
of eight successive months, and from which he bas spent large sums of money 
for doctor bills and médical treatment, and it lias caused him great bodily in- 
firmity, and from which he is pernianently injured, and he fears and bas reason 
to believe for his life. Wberefore plaintiff says be is damaged by défendant in 
the sum of twenty tbousand dollars, for whicli be sues and demands judgment." 

On the pétition of the défendant in error the case was renioved into the Cir- 
cuit Court of the United States for the Northern District of Mississippi. In 
that court the défendant submitted its plea, as follows : "And now cornes the 
défendant, the Sovereign Camp Woodmen of the World, by its attorney, James 
Stone, and for plea in this cause says that it is not guilty of the wrongs and 
injuries complalned of by in his déclaration. And of this the said de- 
fendant puts itself upon the conntry. The plaintiff in the above-styled cause 
will tiibe notice that on the trial défendant will offer proof to show tbat the 
alleged injury complalned of by plaintiff was not inflieted by the défendant or 
any of its agents or offlcers, but that, if plaintiff received any injury at ail, it 
vs-as at the hands of some person or persons for wbose conduct the défendant 
was in no wise responsible, and that the act whicb plaintiff allèges was the 
cause of his injury was not authorized or required or sanctloned by any by-law. 
rule, or régulation of défendant order, and that the défendant bad no eontroi 
wbatever of the party or parties who may hâve committed the act which plain- 
tiff allèges resulted in his injury.". 
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After the olïering of testimony on bebalf of eacb of tlie parties had closed, 
the court, on motion of the défendant, Instructed the .1ury to return their ver- 
dict for the défendant, which was done, and judgment entered thereon. ïhe 
only material error assigned is that "the court erred in instructing the jury 
peremptorily to return a verdict for the défendant." AU of the évidence of- 
fered on the trial is brought up in the transcript, and, as far as deemed ma- 
terial, is referred to in the opinion of the court 

J. C. Wilson, for plaintifï in error. 
James Stone, for défendant in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The judge of the Circuit Court appears to hâve made no announce- 
ment of the ground on which he sustained the motion of the défendant 
for peremptory instructions. The motion appears to hâve been oral, or, 
if made in writing, is not brought up in the record. In the brief sub- 
mitted by the counsel for the plaintiff in error it is said that : ' 

"Obvlously the court's direction of the verdict niust hâve been based on the 
Idea that the soverelgn camp, the real corporation, was not responsible for tlie 
action of the individual members in the initiation, because the method pursued 
by them was not the method prescribed in the ritual, which was their booli of 
rules given by the sovereign camp for just such initiations." 

In the brief submitted by the counsel for the défendant in error are 
thèse three suggestions in support of the action of the trial court : 

"First. There was no such relationship existing between the sovereign camp 
and the Water Valley Camp which would malîe the one responsible for the un- 
authorized acts of the other, and therefore the gênerai doctrine of master's or 
principal's liability for the acts of the servant or agent does not apply. 

"Second. The sovereign camp is nothing more than a mère trustée to dis- 
tribute the funds of the individual members of the varions local lodges, col- 
lected for spécifie benevolent purposes. It has no power to acquire property, 
except by contribution from its members, who only contribute for payment of 
death losses and the actual expenses of carrying out the System of distribution. 

"Thlrd. The scintilla rule does not eontrol in the fédéral court, and therefore. 
under the facts of this case, the trial court felt that it would be unconscionable 
to permit a verdict for the plaintifC." 

A fuU examination of the proof in the case clearly shows that the 
third one of thèse suggestions is not well taken. It is evidently pointed 
at the conflict in the testimony on the issue as to whether the plaintiff 
was hurt in the lodge at Water Valley. On that issue there is évidence 
tending to support his contention. If neither of the other grounds 
justified the withdrawing of the case from the jury, it is clear that it 
should not bave been withdrawn. 

As to the second of thèse suggestions, it is sufficient for us, at this 
time, to say that except so far as it may be considered in connection 
with the first suggestion, which we will discuss later, the record does 
not show us the terms of the charter of the sovereign camp, or of its 
constitution and by-laws, if such exist; nor is the substance of thèse 
shown by any of the testimony offered on the trial. 

Before considering the first suggestion made by the counsel for the 
défendant in error, we will notice the substance and effect of the remark 
taken from the brief of the counsel who appeared for the plaintifï in 
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error. He cites the case of Kinver v. Phœnix Lodge I. O. O. F., 7 
Ontario Reports, O. B. Division, 377. The opening sentences of tlie 
opinion in that case are the following: 

"It Is quite clear tliat the servant, acting In the line of his duty, business, 
and employment, will render the master liable for the acts he does. It is at 
times difflcult to détermine what acts of the servant will be consldered to be 
done within the Une of his duty, business, and employment." 

The proposition of the counsel is that the members and officers of the 
Water Valley lodge did the plaintiff hurt, and their principal, the de- 
fendant, is liable for damages. The gênerai doctrine hère suggested is 
familiar, but the researches of counsel hâve discovered very few au- 
thorities where issues of this kind hâve bcen passed upon, involving 
injury by initiation in secret orders. In addition to the case mentioned 
above, he cited the case of State v. Williams, 75 N. C. 134. In this 
latter case the individual who inflicted the injury was chai-ged with as- 
sault and battery. The proof showed that the prosecutrix had been a 
member of the Society of Good Samaritans, and, having been remiss in 
some of her obligations, the society proceeded to perform the ceremony 
of expulsion, which consisted of a suspension from a wall by a cord 
fastened around the w^aist. The same ceremony had before been per- 
formed in the présence of prosecutrix. As soon as the cord hurt her 
she was released, and at once fainted. The court, in passing judgment, 
observes : 

"When the prosecutrix refused to submit to the ceremony of expulsion estab- 
lishcd by this benevolent society, It could not be lawfnlly inflicted. Rules of 
discipline for this and ail voluntary associations nuist conform to the laws. 
If the act of tying this woman would hâve bcen a battery had the parties 
concerned not been jnembers of the Society of Good Samaritans, it is not the 
less a battery because they were ail members of that humane institution. The 
punishment Inflicted upon the person of the prosecutrix was willful, violent, 
and against her consent, and thus contained ail the éléments of a wanton 
breach of the peace." 

This case might be authority, more or less persuasive, to support a 
conviction on a charge of assault and battery made against the individual 
members of the Water Valley lodge, who are shown to hâve struck the 
blow of which the plaintifï complains. In the other case cited the proof 
showed that the plaintifï, in the course of his initiation, was blind- 
folded by the conductor of the lodge, who was in the anteroom, and was 
then taken by him and given in charge to the conductor who was inside 
of the lodgeroom, and while in his charge the linen cover of an organ 
was held before him, and he was pushed violently by some one or more 
of the members at the sniall of the back, and sent forward about seven 
feet, and, at the same time coming in contact with the organ cover, 
which was held so as to catch him a little above the knees, he was 
tripped, and, going beyond the cover, either at the side or at the other 
end, he struck the side of his head upon the floor, and, as he says, the 
cover was then raised, and his feet were raised by it, so that his back 
was hurt, and he felt he was hurt in the back. When he got up, the 
ceremony was then properly proceeded with. On the issue as to 
whether the plaintiff was hurt, the appellate court found that there was 
évidence to support the claim, and they would not be justified in inter- 
fering with the décision of the trial court. On the issue as to the lia- 
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bility of the lodge in damages for the in jury inflicted, the court ob- 
served : 

"This proceeding, being taken In open lodge, whlle the principal offlcers and 
a number of the members were présent, so as to constitute a full and perfect 
meeting, and where none but members and the candidate were or could be 
présent, Is manifestly a proceeding taken with the knowledge of ail those who 
were there and who represented the corporate body ; and where it appears that 
thèse and the other proceedings had taken place on such an occasion, and that 
they were allowed and not checked, it shows, I think, they were taken also 
with the consent of the body which was then in open lodge assembled." 

The opinion closes with this paragraph : 

"The plaintiff bas claimed compensation. That has been awarded to him. 
It will be better in ail such bodies to enforce rigidly the directions given by the 
ritual of this order— 'no rough usage to be allowed to the candidate' — for a 
practical joke or lark at such time, although sport to the one party, may be 
very hurtful to the other. and might end quite differently from what was de- 
sired or what possibly could hâve been expected." 

If the Water Valley lodge or camp was a corporate body, authorized 
to sue or liable to be sued, and had been sued in this case, the authority 
just considered might be held to sustain a judgment against it for dam- 
ages. In the Phœnix Lodge Case we may infer from the fact that the 
suit was entertained, and from the use of the language "corporate 
body," as shown in the extract from the opinion given above, that this 
lodge was incorporated, so as to make it a légal entity and liable to suit 
as such. The report of the case does not furnish more satisfactory 
proof on this point. In the case before us the local camp, or lodge, as 
it is more frequently called by the members — probably because they 
are members also of other associations in which a like organization has 
the name of lodge — appears to bave had a complète organization, pre- 
sided over by a chief officer, who was aided in the conduct of its regular 
business by other ofïàcers, ail of whom appear to hâve been selected and 
elected by the members of the lodge, and to fill places and stations in the 
lodge which could be filled, in the absence of the regular incumbents, by 
any of the obligated members présent. It appears to bave had appoint- 
ed times of meeting at a designated hall, suitably equipped, and mem- 
bers of a given lodge, when a change of their résidence or other cause 
made it désirable for them to change their connections from one local 
lodge to another, were able to do so under the respective rules. It was 
evidently a fully organized body — -whether a corporate body or not is 
not expressly shown by the pleadings or the proof, or otherwise, except 
as it may be inferred from the admission of the counsel for défendant 
that the charter of the local camp of the Woodmen of the World was 
issued and granted by the sovereign camp under the laws of its order. 
Doubtless the Phœnix Lodge of I. O. O. F., above referred to, which 
appears to hâve been a corporate organization, had, besides its own 
corporate entity, if it was a legally incorporated body, a charter from the 
suprême or grand lodge of that order, or from sortie superior body in 
whose jurisdiction it was embraced, and from whom it derived its pow- 
ers to initiate members and confer the degrees it was authorized to con- 
fer. 

The only thing in the shape of a law, statutory or fraternal, brought 
up in this record, is the ritual prescribing the ceremony for communi- 
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cating the protection degree to acceptée! applicants. The proof in this 
case shows that the plaintiff received the hurt of which he complains 
from the pushing against him with too much violence an ai uhlcial goat 
which was used in certain proceedings that were had in the lodge the 
night he was initiated. It clearly appears from an inspection of the 
ritual itself, and from the testimony of ail of the witnesses, that this 
part of the proceeding is outside of the method prescribed by the sov- 
ereign camp for communicating the protection degree. The proof 
tends to show that the Water Valley lodge was organized and operated 
many years before it adopted this outside, irregular cereniony. The 
proof tends to show that probably it is the only local camp in the state 
of Mississippi in which the goat exercise is used. The défendant in- 
sists that even in the Water Valley lodge it is not treated as a part of the 
initiation proceedings, and that it is never used at ail on any subject 
until he has been fully initiated and pronounced to be, and congratulated 
as being, one of the obligated sovereigns of the camp ; that it is some- 
times used on the night of the initiation after the initiation is complète, 
and sometimes, perhaps often, used at a subséquent night, depending 
upon the number in attendance, and somewhat upon the number who 
are to be the subjects of its treatment. It is shown, however, that in 
this case and in other cases it was done in open lodge, with a quorum 
of members and a complément of officers présent, but in a recess of the 
regular order of business, when the lodge appears to hâve been standing 
at ease for the purpose of letting the brethren take part in the play. 

The case of Kinver y. Phœnix Lodge, supra, may be considered as 
authority, more or less persuasive, for holding that whether it be a 
part of the regular prescribed ceremony of initiation or not, if the lodge 
would be responsible for the injury inflicted if it had been done during 
the progress of the regular ceremony and had been a part of it, the 
lodge would be equally liable when done, as this was done, in open 
lodge, when those présent, as the members and officers hère were 
présent, would be taken as représentatives of the organized body, and 
the body itself be held liable for their conduct. But, as we hâve al- 
rcady said, this case, for some reason, is not brought against the local 
lodge, but against the sovereign camp, and that brings us te consider 
the first of the suggestions made by the counsel for the défendant in 
error. There is nothing in this record to show that the Sovereign 
Camp of the Woodmen of the World did not exist, duly organized as 
such, before it became a corporation, and was duly organized as such 
under the laws of the state of Nebraska ; nor is there anything in the 
nature of the case which excludes this assumption. The establishment 
of fraternal and benevolent associations may hâve a différent and much 
wider foundation for their support than the terms of a statutory char- 
ter may furnish. The great religions communions, branches of that 
spiritual body of belicvers which constitutes the church and pervades 
civilization with its beneficence — not alms for the comfort of the 
physical man only, or chiefly, but fraternal fellowship and helpfulness, 
for the culture and upbuilding of the soûl and inspiring its possessor 
with the désire and ability to live a better life— hâve an organization 
complète, which is independent of the state. To the vital organs and 
functions of this spiritual body it is conyenient and useful to add cer- 
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tain, and often large, secular interests, for the holding, protecting, and 
administration of which it is permissible, and not unusual, to ask and 
obtain the aid of the state, through législative acts incorporating certain 
societies or companies of thèse great brotherhoods. Some of thèse 
legally incorporated divisions may hâve a relation of headship to numer- 
ous subordinate companies, whose functions the chief organization pre- 
scribes in certain essential particulars, and whom it supervises in its 
own appointed v^ray with recognized right and power to enforce its pre- 
scriptions of duty by penalties to the ultimate extent of dismemberment. 
Thèse subordinates may, in like manner, become incorporated without 
changing their relation of subordination. 

The secular interest may largely predominate in the fraternal order 
of Woodmen of the World, especially in its protection degree ; but to 
hold that because the sovereign camp is admitted to be incorporated for 
some purposes not shown, and because it is not shown whether the 
Water Valley Camp is or is not incorporated, and because the Water 
Valley Camp is authorized by warrant or charter from the sovereign 
camp to communicate its protection degree to worthy applicants ac- 
cording to a ritual prescribed by the sovereign camp, that thereby the 
sovereign camp is put in such a position of master or principal of the 
Water Valley Camp as to constitute the latter the servant or agent of 
the former, so as to render the sovereign camp liable in civil damages to 
the plaintiff for injuries claimed by him to hâve been inflicted on him 
by the Water Valley Camp, or some of its members, in open lodge, 
while communicating to him the protection degree, is to carry the rule 
relied on far beyond the bounds of reported adjudications. The prose- 
cution of suits against the great corporation carriers and other huge 
corporate industries, for the recovery of damages for personal injuries 
resulting from the négligent or wrongful action of their employés and 
agents, has become almost a separate industry, engaging the services of 
a large section of the légal profession. Thèse cases crovvd the reports 
of ail the courts of last resort. To such an extent has that been done 
in late years, and is being done now, that appellate courts are familiar 
with the growth and extended application of the rule or rules determin- 
ing the liability in civil actions of the principal or master for the con- 
duct of the agent or servant, acting in the Une of his duty, business, or 
employment. 

The view we hâve taken of this case makes it unnecessary for us to 
consider, or at least to cite from, the current of authorities, beginning 
with the earlier cases of McManus v. Crickett, i East, io6, and Wright 
V. Wilcox, 19 Wend. 343, 32 Am. Dec. 507, down to the more récent 
cases, one of the most interesting of which is Richberger v. Express 
Company, 73 Miss. 161, 18 South. 922, 31 L,. R. A. 390, 55 Am. St. 
Rep. 522. 

As has been already said, we are not furnished in this case with any 
proof as to the extent of the power and obligations conferred upon the 
Sovereign Camp of Woodmen of the World by its organization under 
and by virtue of the laws of the state of Nebraska. The proof bearing 
at ail on the subject tends to support the second suggestion of the coun- 
sel for the défendant in error, to the effect that the sovereign camp is 
a mère trustée to distribute the funds of the individual members of the 
127 F.— 41 
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various local lodges, collected for spécifie benevolent purposes, without 
power to acquire property, except by contribution from its members, 
which is made only for the payment of death losses and the actual ex- 
pansés of carrying out the system of distribution. The protection de- 
gree, it is said in the ritual, is the business degree of the fraternity. 
The proof tends to show that each of the applicants who receives this 
degree, and pays a specified first assessment, and signs a certain slip 
that goes with the certificate, is entitled to receive a certificate showing 
the extent to which he is insured. The ritual itself says that the clerk 
of the local camp must be paid the entrance f ee before the applicant for 
the degree can be admitted. The witness W. A. Nolan, who was called 
for the plaintiflf, being asked, in référence to the payment of the first 
assessment and the signing of the slip that goes with the certificate, 
"Has that anything to do with the initiation ? Can he pay that after 
that night?" answered, "Yes, sir; he can pay it the next day or at any 
time after, within the prescribed time, but his Insurance is no account 
until that has been paid." It is pretty clear that, on terms and condi- 
tions prescribed, when he receives the protection degree lie is entitled to 
some measure of insurance. The amount of which and the terms upon 
which it is awarded are not shown. Nor is it shown what officer of the 
local camp receives the first assessment and the slip that goes with the 
certificate after the same Has been duly executed. As to whether it is 
the clerk or not who does this, the record is silent. 

In Knights of Pythias v. Withers, 177 U. S. 263, 20 Sup. Ct 613, 
44 L. Ed. 762, it appears that a gênerai law of that order provided : 

"Sec. 6. The seeretary of the section shall forward to the board of control the 
monthly payments and dues collected immediately after the lOth day of each 
and every month." 

In that suit, which was on a certificate of insurance, the Suprême 
Court held that this seeretary was the agent of the board of control as 
to the receiving and forwarding of the monthly payments and dues re- 
quired to be collected and forwarded. And if this action were against 
the sovereign camp on a certificate of insurance it might be held, and 
doubtless would be held, that either the local camp or some one of its 
officers was the agent of the sovereign camp for the purpose of coUect- 
ing and forwarding the assessments and dues, if, by the gênerai laws 
of the order, thèse were required to be forwarded to the sovereign camp 
or to a certain one or ones of its ofîicers. In such a suit the doctrine of 
agency, as the same has been so often and exhaustively considered in 
référence to policies of insurance issued by mutual or gênerai stock 
companies, would be instructive and useful in enabling us to détermine 
the relations between this local camp, or certain of its officers, and the 
sovereign camp, in connection with its contract of insurance issued 
in the shape of a certificate to members who had received the protection 
degree. But the numerous cases which fill the books, founded on thèse 
contracts of insurance by commercial companies, do not help us to dé- 
termine the question of the liability sought hère to be enforced against 
the sovereign camp. Taking ail the proof in this case, we think the first 
suggestion of the counsel for the défendant in error is well taken, at 
least to this extent: that the plaintiflf has not shown that there does 
exist between the sovereign camp and the Water Valley Camp such 
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relationship of master and servant, or principal and agent, as renders 
the sovereign camp responsible for the acts of the Water Valley Camp 
in the matters of which the plaintifï complains. 
The judgment of the Circuit Court is afFirmed. 
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No. 509. 

1. BANKEUPTCY— COKPOEATIONS— EFFECT OF FOEMAL DISSOLUTION. 

A corporation of New Jersey may be adjudged a bankrupt, although a 
decree of dissolution bas been entered by a court of tlie state in pro- 
ceedings against it ; the state statute (Laws 1896, p. 295, c. 185, § 53) pro- 
viding tliat corporations, when dissolved, stiaU be eontinued bodies cor- 
porate for the purpose of suing and being sued, and of settling up their 
affairs and conveying their property. 

2. Same— Pbincipal Business of Cokpoeation— Manufactueins Corpora- 

tion. 

A corporation organized for the purpose of manufacturing and dealing 
In paper and pulp, which had bought large tracts of timber land, and ex- 
pended some $500,000 in the érection and equipment of buildings for paper 
and pulp mills, and which had hired eut several thousand cords of wood 
in lengths suitable for use in the manufacture of paper, was engagea in 
manufacturing, within the meaning of Bankr. Act July 1, 1898, c. 541, § 
4b, 30 Stat. 547 [U. S. Comp. St. 1901, p. 3423], and subject to proceedings 
in involuntary bankruptcy, although it had never operated its mills, nor 
completed the manufacture of either paper or pulp, where it had engaged 
in no other business. 

Appeal from the District Court of the United States for the District 
of New Hampshire. 

For former opinion, see 127 Fed. 180. 

Allan McCulloh (Page & Bartlett, on the brief), for appellant. 
Edward C. Niles and William R. Sears (Edward N. Goding and 
Sargent, Niles & Morrill, on the brief), for appellees. 

Before COLT and PUTNAM, Circuit Judges, and BROWN, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. This is an appeal from the District 
Court for the district of New Hampshire, under section 25a of the bank- 
ruptcy statute approved on July i, 1898 (30 Stat. 553, c. 541 [U. S. 
Comp. St. 1901, p. 3432]), from a decree adjudging the appellant, the 
White Mountain Paper Company, bankrupt on an involuntary péti- 
tion against it. 127 Fed. 180. The corporation exists by virtue of 
and under the statutes of the state of New Jersey, and, according to 
the settled rule of the Suprême Court, it has its légal domicile in that 
state. Therefore the question at once naturally présents itself whether 
the District Court for the district of New Hampshire had jurisdiction 

T 2. What persons are subject to bankruptcy law, see note to Mattoon Nat. 
Bank V. Fii'St Nat Bank, 42 0. C. A, 4. 
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to proceed against it to the extent of adjudicating it bankrupt. Of 
course, the settled rule, as last reasserted in Continental National Bank 

V. Buford, 191 U. S. 119, 120, 24 Sup. Ct. 54, 48 L. Ed. , is to the 

effect that, on either error or appeal, the first and fundamental ques- 
tions are as to the jurisdiction first of this court, and then of the court 
from which the record cornes, and that thèse must be raised by the court 
of its own motion if not raised by the parties. The détermination, how- 
ever, how far courts other than those of the domicile of the corporation 
against which proceedings of a gênerai administrative character are 
taken, can, by its consent, accept jurisdiction thereof, is involved in 
some difficulty. In the présent case the parties hâve expressly waived 
ail questions of jurisdiction, and we hâve several times said that \ve will 
not consider such questions of our own motion, and without the assist- 
ance of counsel, when they are of obscure character. Moreover, no 
point being made as to the fact that the "principal place of business of 
the corporation" is in New Hampshire, the District Court probably had 
jurisdiction under section 2 (i) of the act of July i, 1898 (30 Stat. 545, 
c. 541 [U. S. Comp. St. 1901, p. 3420]). Therefore we lay this topic 
aside. 

The appellant corporation, according to its certificate of organization, 
has very broad powers. The objects for which it was organized in- 
clude, among other things, "the manufacturing, buying, selling and 
dealing in ail kinds of paper, pulp and other fibres and substances." 
The pétition in this case sets out varions acts of bankruptcy, which we 
need not particularly consider. Conforming to the phraseology of sec- 
tion 4b of the act of July i, 1898 (30 Stat. 547, c. 541 [U. S. Comp. 
St. 1901, p. 3423]), it allèges that the corporation was, at the time of the 
filing of the pétition, "engaged principally in manufacturing, trading 
and mercantile pursuits." We need give no considération to this allé- 
gation, so far as it concerns the words "trading" and "mercantile." 
After the pétition was filed, but before the adjudication, there was a 
decree by a chancery court of New Jersey, having jurisdiction with 
référence thereto, dissolving the corpoi-ation according to the statutes 
of that State. The substantial grounds of the appeal are, first, that the 
corporation was never "engaged principally in manufacturing," but had 
only taken incipient steps thereto; and, second, that, having been dis- 
solved in the state of its domicile, it no longer existed, so that no judg- 
ment, including one in bankruptcy, could be rendered against it. The 
assignment of errors was as follows : 

"First. The court erred In adjudicating the White Mountain Paper Com- 
pany a bankrupt, beeause the said company was not at the time of the filing 
of the original pétition in bankruptcy, or at the time of the flling of the 
amendments thereto, and Is not now, a corporation engaged principally in 
manufacturing, trading, printing, publishing, mining, or mercantile pursuits. 

"Second. The court erred In adjudicating the Whlte Mountain Paper Com- 
pany a bankrupt, beeause heretofore, and on the 3d day of July, 1903, a bill 
of complaint was duly filed in the Court of Chancery of New Jersey in a cer- 
tain suit therein commenced between William H. Ford, complainant, and the 
White Mountain Paper Company, défendant, which said court was a court of 
compétent jurisdiction to hear and détermine ail of the matters involved in 
said suit, and the said court thereupon acquired and now has jurisdiction of 
the parties to said cause, as well as the subject-matter thereof. That there- 
upon, on the said 3d day of July, 1903, the said court duly made an order, wlierein 
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and whereby Frank P. McDermott was appointed reeoiver of ail tho assets and 
effects of said White Mountain Paper Company. That thereafter such pro- 
ceedings were duly had in said cause in said Court of Chancery tliat on the 
25th day of August, 1903, in accordance with the statute in such case made 
and provided, an order was duly made in said cause whereby it was ordered, 
adjudged, and decreed that said bill of complaint be taken as confessed against 
the défendant therein named, to wit, the said White Mountain Paper Com- 
pany ; and it was further ordered, adjudged, and decreed that the said White 
Mountain Paper Company should be dissolved, and its charter be forfeited and 
void, unless cause to the contrary should be shown on Monday, August 31, 
1903, as in said order provided. That said White Mountain Paper Company 
was a corporation organized under and by virtue of the laws of the state of 
New Jersey, and subject thereto, and, by virtue of said order, such corporation 
is now dissolved. 

"Third. The court erred in adjudicating the White Mountain Paper Com- 
pany a bankrupt, because it appears from the évidence that the said company 
is not amenable to the provisions of the bankruptcy act" 

So far as we are advised, the third error assigned is only a gênerai 
statement of the first and second, and is not intended to go beyond them. 
The second would involve a serious question if the dissolution of the 
corporation by the decree of the Court of Chancery of New Jersey was 
in fact a true dissolution, so that the corporation, in truth and in law, 
ceased to hâve any existence whatever. But, foUowing the ordinary 
practice in nearly ail, if not ail, the states, the Législature of New Jersey 
provided that a decree of dissolution should be, to a certain extent, 
only nisi, so that a corporation does not immediately on such a decree 
cease to live, but retains for a specified period a qualified existence. 
Even if, under such législation, from the time of the nominal dissolu- 
tion, no judgment could be rendered against the corporation according 
to the statutes of the state of its domicile, foreign tribunals, including 
fédéral courts and state courts, in exercising their appropriate jurisdic- 
tions, permit the corporation meanwhile to sue and be sued in its own 
name, and judgments to be entered for and against it accordingly. 
Pomeroy's Lessee v. State Bank, i Wall. 23, 17 L. Ed. 500; Taylor v. 
Bowker, m U. S. no, 116, 4 Sup. Ct. 397, 28 L. Ed. 368. À con- 
venient collection of instances of this kind is to be found in Cook on 
Corporations (5th Ed.) 1447, 1448. Section 53 of chapter 185, p. 295, 
Laws of 1896 of the state of New Jersey, in référence to this topic, pro- 
vides as follows: 

"Ail corporations, whether they expire by their own limitation or be an- 
nulled by the Législature or otherwise dissolved, shal) be continued bodies cor- 
porate for the purpose of prosecuting and defending suits by or against them, 
and of enabling them to settle and close their affairs, to dispose of and convey 
their property and to divide their capital, but not for the purpose of continuing 
the business for which they were established." Dill on Corporations of New 
Jersey [4th Ed.] 95. 

It is conceded that the appellant corporation, pursuant to its charter 
authorizing it to manufacture pulp and paper, had expended a very large 
amount of money — exceeding, perhaps, $500,000 — in acquiring lands 
and erecting buildings necessary and suitable therefor, and intended to 
be used for that purpose, and for no other. Nevertheless it says that, in- 
asmuch as it had not commenced in its mills the production of either 
pulp or paper, or of any other article named in its charter, it was not, at 
the time the pétition was filed against it, "engaged" at ail in manufac- 
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turing, in the statutory sensé of the word. In substance, therefore, the 
appellant limits the word "manufacturing" to the final production or 
process of production of merchantable articles. A sufficiently extended 
statement of the facts bearing on this proposition is found in the follow- 
ing extract from the report of a master appointed by the District Court 
in the pending litigation: 

"I find that in pursuance of this object the company secured a tract of tim- 
ber laiid, of some 400,000 acres in estent, situated in New Hampshire and 
Maine, from which it was designed to obtain wood to be used in tbe manu- 
facture of pulp and paper. It also commenced the érection of a mill for the 
manufacture of pulp and paper in Portsmouth, New Hampshire, which was 
to consist of eight buildings, flve of which had beeii nearly completed prior 
to July 1, 1903. It also commenced the construction of a pipe line between 
Portsmouth and South Berwlck, Maine, for the purpose of bringing water to 
its Portsmouth mills, to be there used in the process of the manufacture of 
pulp. In the construction of this pipe line, which was to be ten miles long, the 
trench was excavated, and the pipe distributed, for a distance of about three 
miles, along the trench, but none of the pipe was put in. The plant at Ports- 
mouth represents an expenditure of about $500,000, exclusive of matorials 
which hâve been purchased and paid for by the comjïany, and which are now 
on the ground, but hâve not been put into the plant. Tlie company also de- 
signed to erect six other mills at varions points on the Saco river for the 
manufacture of pulp and paper. It also acquired water rights in fourteen 
places in New Hampshire and Maine, and did something in the way of devel- 
oping the same. 

"I find that it was the purpose of the company to organlze a separate cor- 
poration for the management of the pipe line from Portsmouth to South Ber- 
wick. 

"In the winter of 1902-03 the company let contracts for the cutting of wood 
on lands owned or controUed by them in Albany, New Ilampshire, and some 
eight thousand cords were eut that winter by their contractors, a part of which 
were sawed up into four-foot lengths, suitable for use in the manufacture of 
pulp, and with the design of so using it in the company's mills proiiosed to be 
built or in process of érection. About sixteen hundred cords in four-foot 
lengths were floated down the Saco river some fifty or sixty miles in March, 
1903, and are now in the river. The remainder — a part in four-foot lengths, 
and a part in other lengths— is on the bank of the river at Albany. It was 
designed to use that portion not sawed into pulp wood in the construction of 
mills proposed to be erected by the company, or to sell it as luuiber. 

"No pulp or paper has ever been manufactured or sold, nor hâve any con- 
tracts for the sale thereof ever been made, by the company, nor has it ever 
had any mill completed and equipped to such an extent that pulp or paper 
could be manufactured therein." 

Statutes of this gênerai class are not construed in a literal or nar- 
row way, but, like customs législation, they are held as addressing them- 
selves to the gênerai purpose for which they were enacted. This, in 
this case, is of a commercial, business character. Therefore, clearly, 
the expressions of the statute under considération are to be looked at 
from that point of view. Whether or not one has become engaged in 
a particular business would, of course, be diiïerently determined under 
varions statutes in accordance with the context and the peculiar object 
of each. For example, one could hardly be said to be engaged in any 
business requiring the taking out of a spécial license under the internai 
revenue laws of the United States until lie was fully equipped therefor. 
Also one could not be held to be engaged in an illégal liquor traflic, so 
as to render himself subject to criminal proceedings, until he had actually 
commenced sales, except where there are some express statutory pro- 
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visions applying to earlier stages of the undertaking. But the question 
hère is whether, under this particular statute, this corporation had be- 
come "engaged principally in manufacturing," as that expression com- 
mends itself to the common understanding of those éléments in the 
community to which statutes in bankruptcy are addressed. 

No question arises hère as to the word "principally." If the corpora- 
tion was engaged in manufacturing, it must be said to hâve been en- 
gaged principally in it, because it was engaged in nothing else. The 
whole undertaking must be looked at together, taking into considération 
ail the facts stated by the master, and not dismembering them with the 
view of maintaining that this or that particular transaction did not 
severally answer the language of the statute. Looking at them ail to- 
gether, it is difficult to see how it can be said that the actual getting 
out of the four-foot lengths of timber suitable for use in the manufac- 
ture of pulp, with a design of so using them, was not, in every possible 
view of the expressions involved, manufacturing, although in its earlier 
stages. But even this is a narrow aspect, to which we are not limited. 
The corporation is a business corporation. It undertook to acquire 
lands and construct mills for a certain purpose, and that purpose must 
be presumed to be one within the four corners of its organization. It 
had undertaken a business, and, in view of its charter and of what 
facts we hâve stated, that business could be no other than the business 
of manufacturing. It was not organized for the purpose of construct- 
ing mills, so that it cannot be said that its business was that of construct- 
ing mills. It was permitted to construct mills only as incidental to its 
authorized powers which, so far as this case is concerned, were those of 
manufacturing. The question being purely a question of fact, and the 
case addressing itself on that question so strongly to the ordinary mind, 
it is hardly worth while to pursue it further, so that we are bound to 
hold that, on any fair construction of the statute, and in every applica- 
tion of the facts as applied thereto, the corporation was not only prin- 
cipally, but wholly, engaged in manufacturing, although in the early 
stages of it. To do otherwise would be équivalent to holding that one 
who had taken his whole capital, and employed it loading ships in 
foreign ports with cargoes destined for his home, had engaged proper 
stores for warehousing and selling the goods when they arrived, had 
employed clerks and provided ail the incidentals of the business, had 
abandoned ail other enterprises in favor of his purpose to continue in- 
definitely in the purchasing of goods abroad, bringing them home, and 
there disposing of them, was not principally engaged in importing while 
the merchandise was afloat, because, according to the construction of 
the customs statutes, articles purchased abroad are not imports until 
they hâve arrived within the domestic harbors for which they are in- 
tended. 

The appellant has cited to us several décisions, none of which are of 
authority to bind us on this proposition, and none come to the case in 
hand, except an expression found in the opinion of the judge of the Dis- 
trict Court for the Southern District of New York in Re New York 
& W. Water Co. (D. C.) 98 Fed. 711, 713. There the opinion, referring 
to the words "engaged principally in trading or mercantile pursuits," 
says: 
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"Thèse words must be interprétée! in the sensé in whlcli they are commonly 
used and received, and not in any strained or unnatural sensé, for the purpose 
of Including or excludlng partlcular corporations." 

It seems to us that this harmonizes with the views which we hâve ex- 
pressed, and that the appellant, in the narrow path which it has selected, 
runs counter to it. We may well further state that the circumstances 
of the proceeding before us, as applied to the statute we are considering, 
are se very pecuHar tliat no précèdent cited fits properly into it, or can 
be expected to do so. 

The views we take of this proceeding résolve it mainly into questions 
of fact, so that, while we are inclined to agrée with certain views of 
the law stated in the opinion of the learned judge who disposed of the 
case in the District Court, and not gone over in this opinion, we are not 
required to positively assent to them or dissent from them, and we 
reserve them for future considération if it becomes necessary in any oth- 
er case to détermine them. 

The decree of the District Court is aiSrmed, and the appellees recover 
their costs of appeal. 



GARDINER CAMPBELL CO. v. IROQUOIS IRON CO. 

(Circuit Court of Appeals, Seventh Circuit January 5, 1904.) 

No. 1,020. 

1. Sale — Contract fob Goods to be Dblivebed on Oedeb — Effect of Assiqn- 

ment by puechaseb. 

Where plaintiff, with whom défendant had contracted to furnlsh a stlpu- 
lated quantity of pig iron, as ordered during a year, at a stated priée, and 
on a crédit of 30 days, afterward sold its works, and assigned the contract 
to the purchaser, notifying défendant of such fact, its action aniounted to 
a surrender of its right to demand delivery of the iron thereunder, and it 
was not revested with sùch right by a reassignment of the contract. 

2. Same — Action foe Bbeach of Conteact — Evidence. 

An exeeutory agreement by which plaintifï contracted to assign the con- 
tract to the purchaser of its plant on condition that défendant would con- 
sent thereto was not admissible in évidence in an action by plaintiff for 
breach of the contract by defendant's refusai to furnish the iron, where 
there was no proof that an absolute sale and assignment of the contract 
was not thereafter made, as stated in plaintiff's notice to défendant. 

3. Appeal — ^Review — Questions not Pbesbnted to Teial Couet. 

To warrant the reversai of a judgment for the exclusion of évidence, the 
record must show interrogatories and offers which presented to the trial 
court the question relied upon in the court of review as the ground of re- 
versai. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

Lyman G. Wheeler, for plaintiff in error. 
Horace Kent Tenney, for défendant in error. 

Before JENKINS and BAKER, Circuit Judges, and BUNN, Dis- 
trict Judge. 

BAKER, Circuit Judge. Plaintiff in error brouglit its action îox 
damasses for breach of contract. At the close of the évidence the 
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court directed the jury to return a verdict for défendant. This writ 
is prosecuted to reverse the resulting judgment, and the assignments of 
error question the correctness of the court's ruHngs in rejecting certain 
évidence, in refusing to direct a verdict for plaintiff, in directing a 
verdict for défendant, in denying a new trial, and in entering judgment 
on the verdict. 

To sustain its déclaration, plaintiff proved a contract, dated Novem- 
ber II, 1901, in which défendant sold and agreed to deliver to plaintiff 
600 to 700 tons of iron, at $15 a ton, in such lots as plaintiff should di- 
rect, during 1902, on a crédit of 30 days from delivery ; plaintiff's or- 
der on October 6, 1902, for 700 tons ; defendant's refusai on October 
8, 1902, to ship any iron to plaintiff ; and the market price of $27 on 
October 8, 1902. This made out a case, and défendant introduced no 
évidence in déniai. 

Défendant offered a large amount of évidence under its spécial plea 
of plaintiff's insolvency, but it was ail ruled out. 

Under its spécial plea, held good on demurrer, that on July 22, 
1902, plaintiff had sold its plant and assigned its contract with défend- 
ant to Pawling & Harnishfeger, and had notined défendant to make de- 
liveries to plaintiff's successors, défendant introduced letters from 
plaintiff and its successors in business, dated August i and 2, 1902, 
notifying défendant that on July 22, 1902, plaintiff had sold, and 
Pawling & Harnishfeger had purchased, the plant and the contract; 
plaintiff directing défendant to honor the orders of its assignées, and 
Pawling & Harnishfeger requesting the shipment of 100 tons to them 
to apply on the contract. 

Unless this évidence were overcome in some way on rebuttal, there 
could be no error in directing a verdict for défendant. Whatever the 
rights of Pawling & Harnishfeger under the assignment, plaintiff could 
fand, under this évidence, it did) surrender its right to demand iron 
from défendant. 

On rebuttal, plaintiff introduced the following instrument : 

"Mihvaukee, Wls., September 4th, 1902. 

"Whereas, heretofore Pawling & Harnishfeger did agrée in writing to pay 
to Gardiner Campbell Company $4,000 for the assignment of a certain contract, 
dated November llth, 1901, between Gardiner Campbell Company and Iroquois 
Iron Company for the sale of six to seven hundred tons of number two foundry 
Iroquois pig iron, providing the consent of Iroquois Iron Company could be ob- 
talned to the assignment of said contract; and whereas sald Iroquois Iron 
Company bas refused and does refuse to consent to the assignment of said 
contract ; now therefore Pawling & Harnishfeger hâve this day returned sald 
contract to said Gardiner Campbell Company and hâve cancelled said assign- 
ment, and such return and cancellation of the assignment is hereby consented 
to by us. Pawling & Harnishfeger." 

And also the following letter from Pawling & Harnishfeger to 
Iroquois Iron Company, dated October 3, received October 4, 1902 : 

"We désire to notlfy you that the contract between you and Gardiner Camp- 
bell Company for some 700 tons of pig iron, which was assigned to us some 
time ago, bas been returned to Gardiner Campbell Company and the assignment 
thereof to us cancelled." 

And this was ail the évidence. 

Defendant's évidence, if uncontradicted, inevitably established that 
on July 22, 1902, plaintiff made an absolute sale of the contract and 
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notified défendant thereof, whicli would hâve the effect of a rescission 
or a surrender of plaintiff's right to demand delivery of iron from de- 
fendant. The notice of October 3d, so far from denying the assign- 
nient of the contract, reaffirms that fact, and advises défendant of a 
reassignment to plaintiff by means of Pawling & liarnishfeger's return 
of the contract to plaintiff, and their cancellation of the assignment to 
them. No évidence vvas admitted to show that défendant had notice 
of the first récital in the instrument of September 4th, or of the exist- 
ence of any executory agreement for the assignment of the contract 
preceding the actual assignment of July 22d. But ignoring that omis- 
sion, it is to be observed that the granting part of the instrument ac- 
cords exactly with the letter of October 3d, and recognizes that an as- 
signment had been made. And the first récital, if true and known to 
défendant, namely, that there had been an executory conditional agree- 
ment for an assignment, did not négative the fact of the assignment. 
Consequently there was no évidence to sustain the replication, which 
was the gênerai issue; and the assignments of error respecting the 
court's declining to direct a verdict for plaintiff, the direction of a ver- 
dict for défendant, the refusai of a new trial, and the entry of judgment 
on the verdict, go by the board. 

There remain two matters of rejected évidence. Plaintiff offered a 
contract, dated July 15, 1902, in which plaintiff agreed to sell and con- 
vey to Pawling & Harnishfeger its plant for "$8,000 ta be paid upon the 
completion of such sale and delivery," and further "to sell, assign and 
deliver to you our contract with Iroquois Iron Company [describing it] 
for $4,000 to be paid upon the assignment and delivery of such con- 
tract, providing consent is given to such transfer by Iroquois Iron Com- 
pany." When, on July 22, 1902, the parties came to fulfill the uncondi- 
tional agreement for the sale and delivery of the plant, it was within 
their power to ignore the condition they had put in the agreement for 
the assignment and delivery of the contract, and to make an absolute 
assignment and delivery. Therefore the executory agreement, if ad- 
mitted, would hâve been no proof that an assignment had not been made 
exactly as plaintiff informed défendant. There was no offer by plain- 
tiff to deny the truth of its notice to défendant by showing that no as- 
signment and delivery of the contract had in fact been made, and that 
no contract existed between itself and Pawling & Harnishfeger, except 
an unfulfilled, executory contract, which had not been performed on 
account of defendant's refusai to consent. 

Plaintiff's manager was not permitted to answer the following ques- 
tion : 

"Did you hâve any talk with Mr. Billingslea [defendant's agent] at that timo 
as to the nature of this assignment to Pawling & Harnishfeger and as to its 
terms?" 

And plaintiff offered to prove by the witness that, at the time named 
in the question, défendant was notified that the assignment referred to 
was conditional upon defendant's consent. And hereon is predicated 
error. It is évident that what plaintiff's counsel was referring to as 
"this assignment" must be learned from the context. The preceding 
question and answer are as follows : 
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"Were you In Chicago some time between the time of the assignment to Paw- 
ling & Harnishfeger, or the agreement to sign [assign], and the time when you 
made this demand, in October? A. I was." 

And immediately following the ofifer, the record shows that plaiiitiff's 
counsel called the court's attention to the agreement of July I5th, com- 
mencing with the word "providing," and offered to show that défend- 
ant had notice of that condition. The court understood counsel to re- 
fer to the agreement of July I5th, which had just been offered in évi- 
dence and excluded, as being the "this assignment" of the question ; and 
it is impossible to see how, from the record, the court could hâve under- 
stood anything else. Counsel claims that, under the replication of the 
gênerai issue, plaintifï had the right to prove that no such assignment 
had been made as it notified défendant of ; that no contract between it 
and Pawling & Harnishfeger had ever been entered into, except the 
executory agreement of July I5th ; that nothing was done under that, 
except to request défendant to agrée to the substitution; and that de- 
fendant had notice of ail thèse facts after August 2d, and before re- 
fusing on October 8th to ship any iron to plaintiff. The allowance of 
this claim might dépend somewhat on whether the circumstances were 
such as to permit plaintiff subsequently to deny the truth of its asser- 
tion to défendant that it had no interest in the contract ; but, passing 
that. if a judgment is to be reversed for the exclusion of évidence, the 
record must show interrogatories and offers (if the latter be permissible) 
which presented to the trial court the question advanced in the court 
of review as the ground of reversai. 

The judgment is affirmed. 



NEDERLAND LIFE INS. CO., Limited, v. MEINERT. 

(Circuit Court of Appeals, Seventh Circuit. January 5, 1904.) 

No. 945. 

1. Life Insurance— Consteuction of Policy— Forfeittjre for Nonpatment 

or PBEMIUM3. 

Provisions in a life insurance policy for its forfeiture on defauft In the 
payment of premiums, being wrltten by the company and for Its beneflt, 
will be strlctly construed in favor of the policy holder, and a forfeiture 
will not be enforced unless ail conditions to be performed by the company 
hâve been strlctly complied with. 

2. Same— Notice under New York Statute. 

A life insurance policy contained a provision that "in case of nonpay- 
ment of any premium within thirty days after the same shall become due 
this policy shall be null and void." By its express terms, the policy was 
to be construed and governed by the laws of New York, where the prin- 
cipal office of the company was situated, and where by statute (Laws 1.892, 
p. 1972, c. 690, § 92) it is provided that no policy shall be declared tor- 
feited or lapsed for nonpayment of premiums unless notice shall be given 
of the time when the payment is due, and that unless paid on that date 
the policy will lapse. An installment of premium became due March 5th, 
and the company sent the Insured a notice stating that, unless it was paid 
"by or before that day," his piolicy, by its terms, would become forfeited 
and void. Held, that such notice was not in conformity to the contract, 

1[1. See Insurance, vol. 28, Cent. Dig. § 295. 
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whîch gave the insiired 30 days thereafter within whlch to pay, before a 
forfelture, and, under the statiite as construed by the courts of the state, 
the contract remained in force notwithstanding the failure of the insured 
to pay the premlum. 

In Error to the Circuit Court of the United States for the District 
of Indiana. 

Louis Newberger and Philip W. Frey, for plaintifï in error. 
Albert J. Beveridge, L. A. Whitcomb, and G. K. Denton, for de- 
fendant in error. 

Before JENKINS and GROSSCUP, Circuit Judges, and BUNN, 
District Judge. 

BUNN, District Judge. This is an action to recover upon a policy 
of life insurance. A jury was waived in the trial court, and the cause 
tried by the court, who made the following finding of facts and conclu- 
sions of law : 

(1) On March 5, 1896, the défendant, the Nedcvland Life Insurance Company, 
IJmlted, issued Its policy of insurance for five tbousand dollars to William 
Meinert, payable upon hls death to bis wife, Mary Meinert, the plaintiff herein. 
a true and correct copy of which said policy of insurance is filed witb the com- 
plaint, and is made a part thereof, under and pursuant to the statutes of the 
state of Indiana. 

(2) The court further finds that four (4) quarterly installments of premiuni. 
of §25.25 each, were duly paid by the assured on or before the 5th days of 
March, June, September, and December in the year 1896, and that no other in- 
stallments of premlum on said policy were ever paid. 

(3) ïbe court further finds that article 2 on 1lie back of the policy, which by 
an express provision contained in the body of tbe policy is made a part of tho 
contract of insurance, provides as follows : "In case of nonpayment of auy an- 
nual premium or installment thereof within tbirty days after the same shall 
fall due, this policy shall be null and void, subject however, to provisions as to 
cash surrender and paid-up policy values. Tbe Company will, however, as a 
raatter of favor and not of right, mail notice to the insured or the assignée at 
the last address furnished by him or them to the company, to tbe effect that the 
Iiolicy may be re-establisbed by the paynient of the anuual premium or install- 
ment thereof still due, within ten days after mailing notice." 

(4) The application for insurance expressly déclares and provides that tbe 
contract of insurance contained in tbe policy and in the application shall be 
governed by the laws of tbe state of New York relating to life insurance. 

(5) The assured, William Meinert, died on March 24, 1900, and the proofs of 
death loss as required by the said policy of insurance were waived by the de- 
fendant. 

(6) At the time said William Meinert took out said policy of insurance, and 
from that time to tbe time of his death, he was a résident of Evansville, In- 
diana, and his post-office address was 217 Law avenue, Evansville, Indiana. 

(7) On February 15, 1897, the défendant mailed at Chicago, Illinois, the fol- 
lowing notice, inclosed in an cnvelope, and duly stamped and properly ad- 
dressed, to William Meinert, 217 Law avenue, Evansville, Indiana ; 

"Nederland Life Insurance Co. (Ld) 

"Established in Amsterdam (Holland), 1858. 

"United States Branch: 

"874 Broadway, New York City. 

"Pursuant to Chapter 690 of the Insurance Law of 1892 of the State of New 
York you are hereby notifled that the quarterly premium of $25.25 on Policy 
No. 58,021 will fall due on the 5th day of March, 1897, if the policy be tbeu in 
force. Tbe conditions of your policy provide that uuless such premlum sball 



NEDEKLAND LIFE IKS. 00. V. MEINEET. 653 

be paid at the United States Branch Office of the Company or to a persoQ au- 
thorized to eollect such premium holding the Company's receipt therefor, by or 
before that date, the policy and ail payments thereon will be forfeited and void, 
except as to the right to a cash surrender value or paid-up policy. 

"L. I. Du Bourcq, 

"Président U. S. Branch. 
"If payment Is made to the Company direct It can be done by valid draft, 
check, postal or express money order made out to the order of the United 
States Branch of the Nederland Life Insurance Co. (Ld.) 

"Attention. 

"No payment of premium made to any person except In exchange for the 
officiai receipt signed by two executive officers of the United States Branch of 
the Company, can be recognized. 

"Please return this notice when you send remittance to the Branch Office or 
to the person authorized to eollect premiums. 

"If this notice was not properly addressed, give changed address. 

No Street Name Post Office 

County of State of 

Name " 

— Which sald notice was duly received by William Meinert on February lOth, 
1897, more thau fifteen and less than forty-flve days prior to Mareh 5th, 1897, 
and neither said Meinert, nor any one on his behalf, ever paid said installment 
of premium on March 5th, 1897, or at any tlme thereafter. 

(8) The court further finds that on Saturday, April 3, 1897, the Nederland Life 
Insurance Company, Limited, duly sent by mail from Chicago, Illinois, to the 
assured, William Meinert, a notice in the words and figures f ollovving : 

"Nederland Life Insurance Co., Limited. 

"Established 1858, Amsterdam, HoUand. 

"United States Branch, 874 Broadway New York. 

"New York, Aprll 3rd, 1897. 
"William Meinert, 217 Law Ave., Evansville, Ind. — Dear Sir: The premium 
on j'our policy which fell due on the 5th March has not been paid and the 
policy is therefore null and void. I beg to inform you, however, that if the 
same is paid within ten days your policy will be reinstated. 

"L. I. Du Bourcq, Président. 
"Policy No. 58,021." 

— Which said notice was received by William Meinert in due course of mail at 
or about eight o'clock a. m. on Monday, April 5, 1897 ; and said Meinert never 
acknowledged the receipt of said notice, and never took any steps to hâve said 
policy reinstated. 

(9) The court finds that on April 22, 1897, the Nederland Life Insurance Com- 
pany, Limited, entered on the appropriate records of its office a déclaration that 
said policy number 58,021 was forfeited and lapsed for failure to pay install- 
ment of premium. 

(10) The court finds that said policy was at the time of bringing this action, 
and still is, in full force, and that the plaintiff is entitled to recover the 
amounf of said policy, unless, on the facts found herein, said policy was for- 
feited and lapsed under and pursuant to the above-mentioned statute of the 
State of New York. 

(11) The court finds that the amount now due and owing on said policy 
amounts to the sum of four thousand nine hundred and eighty-five dollars and 
flve cents ($4,985.05). 

The court states as conclusions of law on the facts found as aforesaid : 

(1) That the policy sued on is now, and was at the beginning of this action, 
in fuU force and efCect. 

(2) That said policy has not been forfeited, nor has it lapsed under and pur- 
suant to the provisions of chapter 690 of the Insurance law of 1892 of the state 
of New York. 

(3) That the plaintiff, Mary Meinert, is entitled to recover of and from the 
défendant, the Nederland Life Insurance Company, Limited, the sum of four 
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thousand nine hundred eighty-flve dollars and five cents (.$4,985.05) with six 
per cent interest thereon from this date, and costs of suit, and is entitled to 
bave judgment entered accordingly. 

We think the conclvisions of law fully sustained by the finding of 
facts, and that the judgment must be affirnied. It is clear from the 
finding of facts and the express terms of the policy that the contract of 
insurance was to be governed by the laws of the state of New York; 
and, under those laws, it is equally clear that the policy was never for- 
feited, but was still in force at the commencement of the action, as found 
by the court. Counsel for the plaintiff in error claims that the stipula- 
tions in the contract are too vague to subject the contract to the laws of 
New York. But the provision of the application is that the contract 
of insurance contained in the policy and in this application shall be 
governed by the laws of the state of New York, the place of said con- 
tract to be the principal oflice "in the United States of said Company in 
the State of New York." This is the company's own language, and the 
import is unmistakable. Penn Mutual Life Insurance Company v. 
Mechanics' Savings Bank & Trust Company, "j'i Fed. 413, 19 C. C. A. 
286, 38 ly. R. A. 33, 70. Its principal office in this country was in 
New York City, where ail premiums were to be paid. It was the priv- 
ilège, as it was evidently the policy, of the company to hâve ail its 
contracts of insurance, wherever made, governed by one and the same 
law. There are many other provisions in the policy relating to the 
conduct of the business, ail of which go to show that it was the un- 
derstanding of the parties that the business should be done at its branch 
office in New York, and subject to the laws of that state. The pro- 
vision that "notice is hereby given that the provisions of section 88 of 
the Insurance Law of 1892 of the State of New York are waived by 
the provisions and requirements, referring to the policy," is very sig- 
nificant. There would be no occasion for the company to put in such 
a provision as that if the laws of New York generally were not to 
govern the contract. 

AU of thèse provisions in the policy forming part of the contract 
of insurance go to show that the intent of the parties was to make the 
contract subject to the laws of New York, the same as though made 
and executed in that state. That this was the understanding of the 
plaintiff in error is clear from the character of the notice which it sent 
of the accrual of the premium, beginning as follows : "Pursuant to 
Chapter 690 of the Insurance Law of 1892 of the State of New York, 
you are hereby notified," etc. 

It only remains to inquire whether, under the laws of New York, 
the policy has been forfeited. It has not been forfeited unless it is 
by virtue of the express provision in the policy providing for for- 
feiture. Without a clause providing for a forfeiture, the policy is not 
forfeited for nonpayment of the premium, any more than a land contract 
is forfeited by nonpayment of principal or interest when due. The 
rule is laid down in 19 Am. & Eng. Enc. of Law (2d Ed.) 44, as fol- 
lows: 

"Since forfeitures are odions in tlie eyes of tiie law, a defatilt in tlie payment 
of a premium on life Insurance does not forfeit tlac policy wliere there is no 
stipulation to that efCect in the policy." 
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This is the well-settled rule. The reason why forfaitures are odious 
in the eyes of the law, and are said to be abhorred, is that they are 
not équitable. Nevertheless, if a poHcy of insurance provides in ex- 
press terms for a forfeiture for nonpayment of the premium when due, 
the law will enforce it. But before the court will déclare a forfeiture, 
the conditions of the policy upon which the forfeiture is founded must 
be strictly complied with. And this brings us to the only remaining 
question in the case— whether the provisions of the policy in regard 
to notice of forfeiture hâve been complied with by the company. This 
provision is inserted for the benefit of the company. It is the com- 
pany's language, and it cannot complain if the court, as it will, place a 
strict construction upon it, to save a forfeiture if possible. If the com- 
pany has given the notice provided in the contract, then the forfeiture 
will hold; otherwise not. Phelan v. Northwestern Mutual, etc., 113 
N. Y. 147, 20 N. E. 827, 10 Am. St. Rep. 441 ; Schad v. Security 
Mutual, etc. (Sup.) 42 N. Y. Supp. 314; Id., 155 N. Y. 640, 49 N. E. 
1104; New York Life Insurance Company v. Dingley, 93 Fed. 153, 35 
C. C. A. 245 ; Born v. Home Insurance Co. (lowa) 81 N. W. 676, 80 
Am. St. Rep. 300 ; Smith v. Continental Insurance Company (lowa) 
79 N. W. 126; Provident Savings Life v. Nixon, 73 Fed. 144, 19 C. 
C. A. 414; Equitable Life v. Nixon, 81 Fed. 796, "26 C. C. A. 620; 
Hicks v. National Life Ins.Co., 60 Fed. 690, 9 C. C. A. 215. 

Under thèse authorities, it seems clear that the notice given in this 
case was not a substantial compliance with the terms of the policy. 
Under those terms, the premium for nonpayment of which, it is claimed, 
the poHcy was forfeited, became due on the 5th day of March, 1897. 
The condition on the back of the policy provided that "in case of 
nonpayment of any premium within thirty day s after the same shall 
become due, this policy shall be null and void." The notice given to 
the insured by the company was as follows : 

"Pursuant to chapter 690 of the Insurance Law of 1892, of the State of New 
York, you are hereby notlfled that the quarterly premium of $25.25 on policy 
No. 58,021 will fall due on the 5th of March, 1897, if the policy be then in force. 
The conditions of your policy provide that unless sueh premium shall be 
paid at the United States Branch office of the Company, or to a person author- 
ized to collect such premium, holding the company's receipt therefor, by or 
before that date, the policy and ail payments thereon will be forfeited and void, 
except as to the right to a cash surrender value or paid-up policy. 

"L. I. Du Bourcq, 

"Près. U. S. Branch." 

This notice is evidently far from being a compliance with the con- 
tract, and is furthermore quite misleading. The insured is notified that 
his premium is due the 5th day of March, and, unless he pays it "by 
or before that day," his policy will be forfeited and void, whereas, by 
the terms of the policy, he has 30 days after March 5th in which to 
pay it. The case of Phelan v. Northwestern Mutual, 113 N. Y. 147, 
20 N. E. 827, 10 Am. St. Rep. 441, is quite décisive of this question. 
The defect in the notice given in the case at bar is much more serions 
than the one given in that case. The case of Schad v. Security Mutual 
(Sup.) 42 N. Y. Supp. 314, afHrmed in 155 N. Y. 640, 49 N. E. 1104, 
is equally in point, and décisive of the law in New York. See, also, 
Life Ins. Co. v. Dingley, 93 Fed. 153, 35 C. C. A. 245, decided by the 
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United States Circuit Court of Appeals for the Ninth Circuit, wliich 
was also a case under tlie New York Statute. 
Judgment affirmed. 



BARRELL et al. v. NEWBÎ, 
(Circuit Court of Appeals, Seventh Circuit. January 5, 1904.) 

No. 990. 

1. Peincipal and Agent— Oonteact Made bt Agent foe Undisclosed Prin- 

cipal—Election BY Thied Paett. 

Stockbrokers who acceptée! and executed an order for the sale of stocks 
received from another broker with knowledge tliat he was acting as 
agent for an undisclosed principal, after the transaction bas been closed 
with a loss incurred by them to be charged to tbeir customer, aud aftcr 
they bave ascertained the identity of the principal, bave tbeir élection to 
hold sucb principal or his agent, upon whose crédit they relied in the 
flrst instance, but they are not entitled to hold both. 

2. Action on Conteact— Election as Défense— Deteemininq Issue on De- 

MUBBEB. 

Where the answer in an action on a contract pleaded as a défense that 
plaintiffs had elected to bold défendants agent, who made the contract 
in his own name as principal, and set ont the facts relied on whicb in 
law constituted such élection, the issue may be determined by the court 
on a demurrer to the answer. 

3. Same— Election as Between Principal and Agent— Acts Constitutixg. 

Where plaintiffs, having made a contract with one kuown to bo actiiig 
as agent for an undisclosed principal, after knowledge of the identity of 
the principal brought two actions against the agent on the contract, in 
each of which they procured attachments and garnished persons who owed 
money to the agent, which actions are still pending, in the absence of niis- 
take or fraud tbeir action constituted an élection to hold the agent, which 
precludes them from maintainlng an action against the principal. 

4. Same— Défenses— Election of Défendant. 

A défendant who pleads as a défense to an action on a contract that 
plaintiff has released him from liability by electing to proeeed against 
another need not show that it would be inéquitable to permit plaintiff 
to recover, as would be required on a défense of équitable estoppel, but it 
Is suffieient if he shows that plaintiff had the right of élection and has 
exercised it 

In Error to the Circuit Court of the United States for the District of 
Indiana. 

On July 17, 1901, plaintiffs in error began tbeir action at law to recover 
judgment for certain moneys claimed to bave been advanced by them for de- 
fendant. An answer was filed to wbich a demurrer for want of facts was 
addressed. On the overruling of the demurrer plaintiffs declined to plead 
further, and the court entered the judgment to reverse which this writ of 
error was brought. 

The complaint, in 14 paragraphs, and tVe answer. In 1, occupy 50 odd pages 
of printed record. A comparison of theSe pleadings with a synopsis thereof, 
presented in the brief of one of the parties and not questioned in the brief 
of the other, leads us to adopt the summriry as complète and accurate. 

"The complaint, in its several paragraphs, in one form or another, avers 
the following substantive facts: 

"First. That the plaintiffs were stockbrokers, engaged in the buying and 
selling of stocks on the New York Stock Bxehange. 



î 1. See Principal and Agent, vol. 40, Cent. Dig. § 409. 
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"Second. That by the usage, rules, and customs among brokers engaged in 
the bnying and selling of stocks, -w-hen a broker lias sold stocks for a customer 
it is the duty of such broker, within the next business day thereafter, to 
deliver to the purchaser a certificate of the stock 9o sold, and that upon such 
sale it becomes the duty of the customer for whom the sale was made to de- 
liver the certificate of stock to his broker; and, if the customer fails so to 
do, then it is the duty of the broker to borrow such stock to make delivery 
for his customer, in which borrowing the broker may be compelled to pay 
borrowing charges, and stands bound to protect the lender against any ad- 
vance in the price until the stock is returned; and that in ail cases where 
the customer does uot deliver the stock to his broker it is the customer's 
duty to deposit with the broker such sum or sums as may be necessary to 
save the broker from ail harm or loss. 

"Third. That on the 7th day of May, 1901, the défendant dlrected the plalu- 
riffis to sell for and on his account one hundred shares of the common stock 
of Northern Paclflc at Ç145 per share, and that the plaintilïs accepted sald 
order and executed the same for the account of the défendant. 

"Fourth. That the défendant did not deliver said stock to plaintiffs; that 
the plaintiffs borrowed such stock, and were compelled to pay the sum of 
.$100 as borrowing charges; that said stock was borrowed to be returned on 
the 9th of May. 

"Fifth. That the plaintiffs reported such borrowing to the défendant, and 
that he ratified their conduct in that behalf. 

"Sixth. That on the 9th of May, 1901, the price of said stock greatly ad- 
vanced, up to the sum of $1,000 per share, and that défendant, knowing such 
advance in price, failed, neglected, and refused to send money to the plain- 
tiffs for their protection, and, although frequently requested so to do, failed, 
neglected, and refused to deliver the stock to the plaintiffs or to give them an 
order to purchase the same on his account, or to deposit with them moneys 
for their protection. 

"Seventh. That thereupon the plaintiffs, in order to protect themselves 
from further loss, were obliged to, and they did, under and according to the 
usages and eustoms of the trade. purchase in open market on the New York 
Stock Exchauge on account of the défendant said one hundred shares of stock 
at and for the price of $700 per share, tbereby making a loss of $55,500, in 
addition to the $100 borrowing charges paid by plaintiffs, for which sums, 
together with the further sum of $2 paid for United States internai revenue 
stamps and their commission of $2.5, this suit was brought. 

"To this complaint the défendant, after averring that ail and slngular the 
fourteen paragraphs of complaint referred to one and the same transaction, 
set up as a défense that the plaintiffs' claim arose out of the following facts, 
and not otherwise: 

"First. That on and prier to the 7th of May, 1901, plaintiffs were stock- 
brokers, engaged in buylng and selling stocks on the floor of the New ïork 
Stock Exchange, with their principal office in the city of Chicago. 

"Second. That on and prier to said 7th of May, 1901, one Newton Todd 
was a stockbroker in the city of Indianapolis, engaged in buying and selling 
stocks for his customers. 

"Third. That on said date this défendant ordered said Newton Todd, as 
such broker, to sell for him one hundred shares of the common stock of the 
Northern Pacifie Eailway Company on the New York Stock Exchange for the 
price of $145 per share; that he was not then the owner of such shares, but 
expected and Intended thereafter to purchase the same at a lower price iji 
time to close the transaction, 'which fact was well known to said Todd and 
to the plaintiffs.' 

"Fourth. That such sale was what is familiarly known among stockbrokers 
as a short sale, which is executed under the usages and customs of stock- 
brokers in the manner following, that is to say: If the broker accepta such 
an order, he at once proceeds to exécute the same by selling the amount of 
stock ordered to be sold on the floor of the New York Stock Exchange; that 
by the established rules, customs, and usages of the brokers in dealings on 
said New York Stock Exchange, stocks so sold, in the absence of an express 
agreement to the contrary, mu&t be delivered on or before the hoxir of 2:15 
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o'clock on the next succeedlng business day; that after the broker bas thus 
sold said stock It then becomes his duty to borrow the number of shares of 
the stock so sold for the beneflt of hia customer, and to dellver the same to 
the purcbaser under such sale ; that It is the further duty of such broker to 
keep such stock borrowed untll such tlme as the customer shall see fit to 
purchase and fumish such broker with the stock, to be delivered to the per- 
son from whom he bas borrowed the same, unless such broker shall find It 
impossible to continue the borrowing of such stock, and gives his customer 
notice thereof ; but such duty on the part of the broker is always conditioned 
upon the fact that the customer shall, upon reasonable notice and demand, 
from time to time deposit such sum or sums of money with such broker as 
will fuUy protect him from ail danger of loss or harm by reason of the In- 
crease in the market priée of said stocks on sald New York Stock Exchange. 

"Fifth. That at the time of glving such order, and at ail times thereafter, 
the défendant had in the hands of said Todd moneys and other securities 
which afforded him ample protection in the exécution of such order, in the 
borrowing of such stocks, and in carrying them. 

"Sixth. That thereupon said Todd accepted said order, and In bis own 
name, according to the establlshed usage and customs among brokers, ordered 
the plaintiffs to sell said one hundred shares of stock on the New York Stock 
Elxchange at $145 per share, he not then owning said stock, but expecting 
to buy the same at a lower price in time to close the transaction, as was 
well known to the plaintiffs. 

"Seventh. That the plaintiffs accepted said order, executed the same, bor- 
rowed the stock, and paid $100 borrowing charges. 

"Eighth. That thereafter, by reason of the rapid advance in the priée of the 
stocks, the plaintiffs were required to advance and pay, and dld advance and 
pay, in the purchase of said stock, for the purpose of delivering the same 
to the porson from whom they had borrowed it, the sum of $55,500 over and 
above the amount recelved by them on such short sale, and the further sum 
of $2 for revenue stamps, and that for their services they were entitled to 
a commission of $25. 

"Ninth. That it is the universal rule, custom, and usage among brokers 
dealing with each other, in the first instance to look to the other broker en- 
gaged in the transaction for the performance thereof and for their dam- 
ages in event of nonperformance. 

"Tenth. That on the lOth day of May Todd informed the plaintiffs that he 
had acted as broker for the défendant In the transaction. 

"Eleventh. That after Todd had thus informed the plaintiffs, and after the 
plaintiffs well knew that Todd, In ordering the sale of such stock, was acting 
aa agent for the défendant: 

"(a) Plaintiffs brought their action at law agalnst Todd in the supei-lor 
court of Cook county, in the state of Illinois, for the identlcal sums of money 
recovery whereof is sought in this action, and garnished an Indebtedness of 
$400 from the First National Bank of Chicago to said Todd, and bave ever 
since continued in the progecution of said action, and yet continue to prose- 
cute the same; and that the writ of garnishment issued thereon yet remains 
in full force and effect, and by reason thereof said bank is prevented and 
restralned from paying said moneys to said Todd, though demanded by him. 

"(b) That thereafter, on the 18th day of May, plaintiffs instituted another 
action at law in the Suprême Court of New York for the recovery of the 
same identical sums of money, recovery whereof is sought In this action, and 
on said date, and again in the month of September of the same year, caused 
writs of attachment and garnishment to issue in said cause, and to be levied 
upon an indebtedness of C. I. Hudson & Oo., of the city of New York, to said 
Todd, for the sum of $3,100, by reason of -which said a I. Hudson & Co. 
were enjolned and restralned from paying the same to said Todd, although 
payment thereof was demanded, and they would bave paid the same but for 
the Issuing and service of said writs, and the plaintiffs are yet prosecutlng 
said action. 

"(c) That on the lOth day of May, after said Todd had Informed the plain- 
tiffs that he was but broker for this défendant In the transaction, 'and witli 
full knowledge of said fact,' they elected to apply, and did apply, on accouut 
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of their losses In said transaction, the sum of $5,734.74 then In their hands, 
belonging to said Newton Todd, and they hâve ever since retained, and do 
yet retain, said sum from said Newton Todd. 

"And the défendant avers that by their conduct in the premises the plain- 
tiffs eleeted to consider said order to sell said stocli as the order of said Todd, 
and not of the défendant, and to loolc to said ïodd for the amount of their 
clalms." 

Frederick R. Babcock, for plaintiffs in error. 
Charles W. Smith, for défendant in error. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts as above). Plaintiffs 
question the adequacy of the allégations of their knowledge of defend- 
ant's principalship before they took steps against Todd ; but we think 
the answer avers their knowledge with sufficient certainty. 

What were plaintiffs' rights when on May loth, after having cxe- 
cuted Todd's order of May 7th and incurred the loss by reason thereof,. 
they learned that défendant was principal? 

If a merchant parts with his goods to one whom he knows to be an 
agent, fails to require a disclosure of the principal, and charges the 
account to the agent, ordinarily the question might be raised whether 
the merchant has not deliberately chosen the agent for his debtor, and 
thereby precluded himself from afterwards pursuing the principal. 
Patapsco Ins. Co. v. Smith, 6 Har. & J. (Md.) i66, 14 Am. Dec. 268; 
Ins. Co. of Pa. v. Smith, 3 Whart. 520. But the ninth averment of 
the answer, to the effect that, though plaintiffs knew Todd was acting 
as an agent for an undisclosed principal, the custom of the trade au- 
thorized them to look to him in the first instance, prevents défendant 
from claiming that the suggested question is available hère, and leaves 
plaintiffs in a position as advantageous as that of a merchant who sells 
on crédit in the belief that the purchaser is acting for himself. 

Plaintiffs' contention is that such a seller, on discovering the princi- 
pal, is never required to elect whom he will consider his debtor; that 
he has concurrent rights of action against both; and that nothing 
short of a satisfaction by one, or at least a judgment against one (ac- 
cording to English cases, which seem to be based on the English 
rulings that a judgment against one joint tort feasor is a satisfaction 
as to ail), will exhaust his right to pursue the other. In support of this 
proposition, and of collatéral arguments, plaintiffs adduce many cases. ^ 

On the other hand, défendant insists that such a seller, on discover- 
ing the principal, may take a reasonable time to investigate and com- 
pare the standings of principal and agent, and thereupon must choose 
whom he will hold as his debtor and abandon his right to choose the 

1 The following are most strongly relied on : Youghiogheny Iron Co. v. 
Smith, 66 Pa. 340: Conro v. Port Henry Iron Ce, 12 Barb. 53; Beymer v. 
Bonsall, 79 Pa. 29S: Maple v. Rld. Ce, 40 Ohio St. 313, 48 Am. Kep. 68.5; 
Cobb V. Knapp, 71 N. Y. 348, 27 Am. Rep. 51; Ivnapp v. Simon, 96 N. Y. 284; 
American Trading Co. v. Thomas Wilson's Sons & Co. fSup.) 74 N. Y. Supp. 
718; McLean v. Sexton (Sup.) 60 N. Y. Supp. 871; Irvlng v. Watson, L. R., 
5 Q. B. D. 414; Barljer v. Garvey, 83 111. l»i; Mattlage v. Poole, 15 Hun, 
556; Baltimore, etc., Tel. Co. v. Interstate Tel. Oo., 54 Fed. 50, 4 G. C. A. 
184; First National Banlî v. Wallis, 84 Hun, 376, 32 N. Y. Supp. 382. 
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other; and that he cannot hold both. And défendant cites numerous 
authorities as a basis for his argument.^ 

If Todd, when placing the order with plaintiffs, had informed them 
that he was simply acting as agent for défendant, plaintiffs could hâve 
accepted the order as defendant's, and Todd would hâve incurred no 
HabiHty ; or they could hâve ref used to take défendant as thcir debtor, 
and hâve informed Todd that they would look to him, and, if Todd 
had made no objection, he would hâve been bound and défendant not; 
but, in dealing with the agent of a disclosed principal, they could not 
liave held both without an agreeraent to that effect. It is true that 
plaintiffs could hâve declincd to take the order except on the joint and 
several contract of Todd and défendant; but there is no prêteuse of 
such a contract, for the averment of the complaint is that they accepted 
and acted on defendant's order; and the bare transaction of a mer- 
chant's selling to the agent of a known principal does not establish a 
joint and several, or several liability of agent and principal, but évi- 
dences only one contract, one liability, one crédit, one debtor, whosc 
identity is determined by the seller's élection, which he must make at 
the time. 

Respecting élection, what différence in reason does it make whether 
the seller ascertains the identity of the principal before he delivers the 
goods and extends the crédit, or after delivery but before he seeks to 
exact payment? In the first case, we understand plaintiffs to agrée 
that the seller must elect. In the second, the seller manifestly has 
passed on the crédit of but a single person. If, before payment, he 
finds out who the principal is, it is just that he should be able to hold 
the agent, for the agent offered his own crédit and it was accepted. 
It is also just that the seller should be permitted to abandon the right 
that he had in the first instance to pursue the agent, and to hold the 
principal, for the contract of purchase was in reality the principal's. 
When, after delivery, but before seeking to exact payment, the seller 
learns the identity of the principal, he has an opportunity for investi- 
gating and comparing the standings of agent and principal, just as 
he would bave had if lie had known the principal before delivery. We 
apprehend no rule of law that warrants the conclusion that the seller 
must elect in the one case and not in the other. We perceive no solid 
reason why the law, in behalf of the seller, who in both cases has really 
contemplated and contracted for a single crédit only, should in the 

îTuthill V. Wllson, 90 N. ï. 423; Ranger v. Tlmlmann (Sup.) 72 N. Y. 
Supp. 451; Oook on Coriwrations (4th Ed.) § 454; Faloy on Agency, pp. 24il. 
247; Paterson v. Gandasequi, ]5 Enst, 02; Addison v. Gandascqui, 4 Taim- 
ton, 573; Thomas v. Davenport, 9 B. & O. 78; Ford v. Williams. 21 IJow. 
2S7, 16 L. Ed. 30; Insurance Co. of Pennsylvania v. Smitli, 3 Whart. 520; 
Patapsco Insurance Co. y. Smith et al., 6 Har. & J. (Md.) 166, 14 Am. Dec. 
268; French v. Price, 24 Pick. 13; Raymond et al. v. Proprietors of Crown 
& Bagle Mills, 2 Metc. 319; Paiw v. Stone et al., 10 Metc. 160, 43 Am. Doc. 
420; Silver et al. v. Jordan et ai., 136 Mass. 319; Meeker v. Cla.eliorn, 44 N. 
y. 349; Perth Amboy Man. Co. v. Condit et al., 21 N. J. Law, 659; Borcher- 
ling V. Katz, 37 N. J. Eq. 150; Elliott v. Bodine, 59 N. J. Law, 507, 36 Atl, 
1038; Fowler, Extr., v. Bowery Sar. Bank, 113 N. Y. 450, 21 N. E. 172, 4 L. 
R. A. 145, 10 Am. St. Rep. 479; McLean v. Ficke et al. (lowa) 62 X. W. 7-53; 
Mechem on Agency, §§ 095-008. 
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one case more than the other create a contract under which the agent 
and principal stand as joint and several, or several, obligors. The dé- 
cision in Beymer v. Bonsall, 79 Pa. 298, and expressions in some other 
cases, to the effect that one who sells to the agent of an undisclosed 
principal may, on discovery of the principal, pursue either or both until 
he has obtained satisfaction (as though they were joint tort feasors), do 
not meet our approval. 

Objection is made to the answer on the ground that the issue of 
élection or no élection is one that must be determined by the jury from 
the évidence and the instructions of the court. If it were permissible 
for a défendant to tender the issue by the naked averment that plaintiff 
elected to hold the contract as the agent's, and if, under such an answer, 
the nncontradicted évidence established acts of the plaintifï from which 
but one conclusion could legally be deduced, then the court would hâve 
the right to direct the verdict; and, if the same acts be set forth in an 
answer and confessed, we think the court may likewise draw the con- 
clusion.' 

Do plaintifts' acts constitute an élection ? In two instances plaintiffs 
procured conditional exécutions in advance on their solemn déclaration 
to the courts that the broken contract was Todd's — not Todd's and 
the defendant's, but Todd's. In another instance plaintiffs acted as 
court and sherifî, and turned Todd's money into their own till. Now 
they déclare with equal solemnity that the same broken contract was 
defendant's — not defendant's and Todd's, but defendant's. We do not 
mean to assert that the mère bringing of an action against Todd would 
be inconsistent with their proceeding later against défendant. If the 
action were begun before they learned of defendant's principalship, 
certainly they should be permitted to dismiss, and sue défendant. And 
if they proceeded against Todd by reason of mistake or fraud or the 
like, they might seek relief from their act, give up the chase they had 
cntered upon, and retui'n to the cross-roads. But hère, under no mis- 
apprehension of comparative standings, but with fuU knowledge of the 
whole truth of the situation, plaintiffs not merely seized Todd's money 
on the basis that the contract was bis, but they insist upon their right 
to retain it, and to say that the contract is Todd's, throughout the time 
in which they assert that the contract is defendant's. 'To our minds 
but one interprétation can be given to this conduct. 

Plaintiffs urge that, inasmuch as the answer fails to aver that de- 
fendant settled with Todd before they sued défendant, it would be no 
hardship to require défendant to pay them. It seems to us that plain- 
tiffs are confusing élection with équitable estoppel. Election, whcther 
of remédies or of défendants,* has no regard to the situation of the de- 
fendant, but is founded on a public policy that forbids a plaintiff to 

s See Emery's Sons v. Traders' Bank (Ky.) 6 S. W. 582 ; Curtls v. William- 
son, L. R. 10 Q. B. 57; Sessions v. Bloek, 40 Mo. App. 569; Kingsley v. Davis, 
104 Mass. 178; Bauman v. Jaffray (Tex. Oiv. App.) 26 S. W. 260: Bootli v. 
Barron (Slip.) 51 N. Y. Supp. 391; Stuart v. Hayden, 72 Fed. 402, 18 O. C. 
A. 618; Silver v. Jordan, 136 Mass. 319. 

4 Fowler v. Bowery Savings Bank, 113 N. Y. 450, 21 N. E. 172, 4 L. R. A. 
145, 10 Am. St. Rep. 479; McLean v. Ficke (lowa) 62 N. W. 753; Beach v, 
Ficke, Id.; Terry v. Munger (Sup.) 2 N. Y, Supp. 348. 
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trifle with the courts. Equitable estoppel, on the other hand, grows eut 
of a considération of the defendant's state. They are distinct défenses, 
and he who pleads élection need not show that it would be inéquitable 
to permit the plaintif? to recover; it is enough if he shows that the 
plaintifï, having by law the right to take either of two courses, bas 
taken and holds to the one that leads away from him. 
The judgment is affirmed. 



HAMPTON V. NORFOLK & W. RY. CO. 

FIDELITT INS., TRUST & SAFE DEPOSIT CO. et al. v. NORFOLK 
& W. R. CO. et al. 

(Circuit Court of Appeals, Fourth Circuit February 2, 1004.) 

No. 476. 

1. RAILBOADS— FOEECLOSURE STJIT— PitEFEBENTIAL DeBTS. 

A judgment obtained against a railroad company, after Its property 
bas been placed In tlie hands of receivers in a suit to foreclose a uiortgage 
thereon, for a tort commltted prior to the receivership, is not entitled to 
priority of payment over tlie mortgage debt from tlie earnings of tlie re- 
ceiversliip. 

2. SaME— NOETH Caeolina Stattjte— Judgments foe Toets. 

Code N. C. § 1255, whichi provides that the giving of a mortgage by a 
corporation shall not exempt its property or earnings from exécution for 
the satisfaction of a judgment rendered by a court of the state against 
the corporation for a tort does not apply to a judgment against a lessee 
of a railroad so as to render it a lien on the property superior to a mort- 
gage given by the lessor prior to the lease, nor does it give the judgment 
créditer any right to payment from earnings of the road vvhile in the 
hands of receivers appointed in a suit to foreclose the mortgage, where 
ail rights and interests of the lessee in the property and earnings were 
extingulshed by such appolntment and the subséquent sale of the property 
In the proceedings for less than the mortgage debt. 

Appeal from the Circuit Court of the United States for the Western 
District of North Carolina, at Greensboro. 
For opinion below, see 114 Fed. 389. 

J. E. Alexander and J. S. Grogan (Lindsay Patterson, on the brief), 
for appellant. 

J. C. Buxton (Joseph I. Doran and Théodore W. Rcath, on the 
briefs), for appellee. 

Before GOFF, Circuit Judge, and BRAWLEY, District Judge. 

BRAWLEY, District Judge. Gideon D. Hampton iiled his péti- 
tion in the cause above entitled January 9, 1902, asking for the pay- 
ment of a judgment theretofore recovered against the Norfolk & 
Western Railroad Company. The record shows that the petitioner 
commenced a suit in the superior court of Forsythe county, N. C, 
March 4, 1895, against the Norfolk & Western Railroad Company for 
Personal injuries, and recovered a judgment in the sum of $1,000 and 
costs February 22, 1897, which judgment was subsequently affirmed 
by the Suprême Court of North Carolina, and it appears that the 
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injury for which he sought compensation was received from his fall- 
ing into a eut, December 21, 1894, on the Une of the Roanoke & 
Southern Railway Company, in tiie town of Winston Salem, which 
was alleged to bave been carelessly and negligently permitted to re- 
main open without a railing. The Roanolce & Southern Railway 
Company was then operated by the Norfolk & Western Railroad 
Company under a lease for 999 years, and the suit was brought against 
the last-named company. The main Une of this company lies in the 
State of Virginia, and upon the bill and answer in the United States 
Circuit Court for the Eastern District of Virginia, in the cause above 
entitled, F. J. Kimball and Henry Fink were, on February 6, 1895, 
appointed receivers of said company, and on the same day the same 
parties were appointed auxiliary receivers in the Western District of 
North Carolina. No order was ever taken making the receivers par- 
ties to the suit of Hampton in the state court of North Carolina, but 
the same was prosecuted to judgment against the Norfolk & West- 
ern Railroad Company, the attorneys for which company had become 
the attorneys for the receivers. On May g, 1895, the receivers above 
named reported to the court that the resuit of the opérations of the 
Roanoke & Southern Railway for the three preceding years showed 
that the net earnings were insufFicient to meet the.annual interest lia- 
bility of the bonds of that company, which were secured by a mort- 
gage to the Mercantile Trust Company, of date March 16, 1892, and 
said receivers were, by order of court, directed to notify the lessor 
company and the trustée of their inability to pay the interest upon 
the bonds secured by said mortgage, or to comply with any of the 
obligations on the part of the lessee under the lease. Subsequently 
the trustée under that mortgage filed its bill for foreclosure, and the 
Roanoke & Southern Railroad Company was sold. The record in 
that proceeding is not before us, but it is stated in the brief of counsel 
for appellee, and does not seem to be disputed, that at such sale there 
was a large deficiency due upon the bonds secured by the deed of 
trust. The purchaser at the sale was the Norfolk, Roanoke & South- 
ern Railway Company, which company subsequently conveyed to the 
Norfolk & Western Railway Company, a corporation which was or- 
ganized after the sale of the Norfolk & Western Railroad Company 
in the proceedings above entitled. In the order of sale in the case of 
the Mercantile Trust & Deposit Company of Baltimore against the 
Roanoke & Southern Railway Company and the Norfolk & Western 
Railroad Company, its lessee,_ there was this provision : 

"The purchaser shall, as part considération of the railroad property and 
franchises purehased, talî;e the same and receive the deed therefor upon the ex- 
press condition that to the extent that the assets or the proceeds of assets 
in the receivers' hands, not subject to any other lien or charge, shall be in- 
sufficient, such purchaser, his successors or assigns, shall pay, satisfy, and dis- 
charge: (a) Any unpaid compensation which shall be allowed by the court to 
the receivers ; (b) any indebtedness and obligations or liabilities which shall 
hâve been contracted or incurred by the receivers before delivery of possession 
of the property sold in the management, opération, use, or préservation thereof ; 
and (c) also ail unpaid Indebtedness or liability contracted or incurred by the 
défendants, or either of them, in the opération of said railroad and property 
sold, which is prior in lien or superior in equity to said mortgage, except such 
as shall be paid or satisfled by the receivers, upon the court judging the same 
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to be prior Jn lien or superior in equity to said mortgage, and directing pay- 
ment thereof." 

On July 31, 1897, the petitioner filed a pétition asking that he be 
permitted to issue an exécution against the property, franchises, and 
efïects of the Norfolk & Western Railway Company, the purchaser. 
This intervention was dismissed October 29, 1898. In the opinion in 
that case, reported in 90 Fed. 176, the Circuit Judge says : 

"The question in this case Is this : Is this judgment held by the intervener 
a liability incurred in the opération of the railroad aud property sold, which 
la prior in lien and superior in equity to said mortgage? There can be no 
doubt that if the suit of Hampton had been brought against the Roanoije & 
Southern Railway Company, the mortgagor, and the judgment had been ob- 
tained and entered against that corporation under section 1255 of the Code of 
North Carolina, the judgment would hâve been preferred to the mortgage debt. 
* * * But the judgment was obtained in a suit against the lessee of the 
Roanoke & Southern Railway Company, in which suit it was not a partj' on 
the record. The rule is well established in North Carolina that the lessor of a 
railroad is responsible for the négligent aets of his lessee in operating a rail- 
road. The sovereign power bas elothed the lessor with certain franchises and 
privilèges. Thèse Involve responsibility to the sovereign for thelr proper 
exercise, and this responsibility ean neither be evaded nor lost by shlfting its 
exercise on another by lease or otherwise, and. If the Roanol^e & Southern Rail- 
way Company had been the défendant or oue of the défendants in the suit, 
it could hâve been held responsible. Does the judgment against the lessee 
opéra te also against the lessor and create a liability? The case of Logan v. 
I{ailway Company [116 N. C. 940, 21 S. E. 059], and ail the other cases in this 
line, proceed upon the idea that the lessee is the agent of the lessor in dis- 
charging its duties to the public, and that so the principal is responsible for 
the acts of its agent ; but it can scarcely be contended that a judgment against 
the agent alone ean be enforced as a judgment against tiie principal. It may 
afford conclusive évidence in a suit against the principal, may without doubt 
lead to a judgment against him, but it cannot in itself operate as a judgiuent 
against him, nor would it sustain an exécution against his property. Section 
1255 of the Code of North Carolina is in thèse words : 'Mortgages of incor- 
porate companies upon their property or earnings wliether in bonds or otlier- 
wise hereafter issued shall not bave power to exempt the property or earnings 
of such incorporations from exécution for the satisfaction of any judgment ob- 
tained in the courts of the state against such incorporation for labour per- 
formed, or for materlals furnished such incorporation, nor for torts committed 
by such incorporation, its agents or employées, whereby any person is killed 
or any person or property injured, any clause or clauses in such mortgage to 
the contrary notwithstanding.' The protection afforded by this section is to an 
exécution for the satisfaction of any judgment obtained in the courts of the 
state against such incorporation, that is to say, the incorporation which has 
made a mortgage upon its property or earnings, whether in bonds or otherwise. 
This is a statutory remedy, and must be strictly followed. It is in dérogation 
of the common law. Its purpose Is to displace a vested lien, and either to an- 
nul or greatly vary the terms of the mortgage contract. It must therefore be 
strictly construed. In enforcing it, courts cannot add to the words of the 
statute and make them apply not only to exécutions upon judgments obtained 
against the mortgagor corporation, but also to judgments obtained against its 
offlcers and agents. So, vvere the objeet of this intervention to obtain payment 
out of the proceeds of sale of the Roanoke & Southern Railway Company, the 
judgment Is not wlthin the protected class." 

Autborities are cited in the opinion to sustain the views above pre- 
sented, and there was no appeal from the judgment dismissing the 
pétition. 

Inasmuch as, by the terms of sale of the Roanoke & Southern Rail- 
way Company, the purchaser became liable to pay ail indebtedness or 
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liability contracted by said company or by the Norfolk & Western 
Railroad Company, its lessee, which was prior in lien or superior in 
equity to said mortgage, the decree dismissing the pétition of the in- 
tervener decided that his judgment was inferior in lien to the mort- 
gage securing the bonds, and that the purchaser at such sale took 
the property free of such lien. The appeal in this case does not im- 
peach the correctness of that judgment. Having been entered Octo- 
ber 29, 1898, and there being no appeal from it, it settled the question 
that the intervener had no lien superior to the mortgage upon any 
of the property of the Roanoke & Southern Railway Company, and, 
as the leasehold interest of the Norfolk & Western Railroad Com- 
pany had been extinguished by the sale, there was nothing left in it 
upon which the lien could operate. The intervention of January 9. 
1902, seeks to subject to the payment of this judgment any fund? 
which came into the hands of the receivers of the Norfolk & Western 
Railroad Company in the main case. The intervener's claim arose 
prior to the appointment of the receivers, and therefore does not fall 
within that class of cases wherein courts direct payment for personai 
injuries as part of the running expenses of the railroad in their charge. 
Nor does it fall within the principle of those cases wherein, current 
earnings being used for the benefit of mortgage creditors before cur- 
rent expenses are paid, the mortgage security is chargeable in equity 
with the restoration of the fund which has been thus improperly ap- 
plied to their use. His right to a lien, if it exists at ail, must dépend 
upon section 1255 of the Code of North Carolina. The judgment 
upon which the intervention rests is not against the receivers, but 
against the corporation for a tort committed prior to the receivership. 
There is a line of cases beginning with Fosdick v. Schall, 99 U. S. 
235, 25 L. Ed. 339, wherein certain claims for supplies necessary to 
keep the railroad company a going concern, furnished within a limited 
period before the receivership, hâve been allowcd priority, but wc 
find no case wherein this extraordinary préférence has been allowed to> 
a judgment on a tort of the corporation committed before the re- 
ceivership. It is unnecessary, therefore, to review thèse cases or to 
<:onsider the principles upon which they rest. It follows that unless 
the intervener has a lien by virtue of section 1255, above cited, he is 
in no better plight than any other unsecured creditor of the Norfolk 
& Western Railroad Company. The learned counsel for the inter- 
vener, on page 3 of their supplemental brief, say, "We do not ask 
for any relief against the Roanoke & Southern Railway Company." 
It was precisely this company, as was clearly pointed out in the opin- 
ion and judgment of October 29, 1898, that was within the purview of 
section 1255, and, if his judgment had been obtained against it, such 
judgment would hâve had priority over any mortgage indebtedness. 
In abandoning any claim against it, it seems to us that he has lost 
ail claim to priority by virtue of this section. The receivers made 
their final report and were discharged May 21, 1898, more than three 
years before this pétition was fîled ; but it is contended that they had 
assets in their hands upon which this judement was a lien, and that 
this discharge is no bar. It is impossible for us to say, with the rec- 
ord before us, what assets came into the hands of the receivers. The 
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finding of the court below upon this point is that at the date wlien this 
judgment was obtained, February 22, 1897 — 

"The lease of the Norfolk & Western Railroad Company had been dlsplaced 
by the proeeedings for the foreclosure of a mortgage prier to the lease, and 
that on the day the judgment was entered the whole property of the Roanoke 
& Southern Railway Company had for nearly six months been conveyed to 
another wholly disdnet corporation, in wlioae property and earnings at the 
date of the judgment the Norfolk & Western Kailroad Company had no in- 
terest whateyer. There was therefore no property upon which this section 
of the Code could operate, over which the Norfolk & Western Railroad Com- 
pany had given a mortgage, or in whose earnings It shared, and nothing 
which could be taken in exécution. The record does not disclose any other 
property of the Norfolk & Western Railroad in North Carolina covered by 
mortgage to which section 1255 of the Code of North Carolina might apply. 
The only other property in North Carolina in which the Norfolk & Western 
Railroad Company had an Interest— the Durham Division— like the Roanoke 
& Southern, was held under a lease from the Lynchburg & Durham Railroad 
Company to the Norfolk & Western Railroad Company subséquent to and 
subordinate to a mortgage of the lessor company. This mortgage was fore- 
closed in 1896, so at the entry of this judgment the Norfolk & Western Rail- 
road Company had lost ail estate and interest in the Durham Division and 
its earnings." 

Hère is a distinct finding of fact which is binding upon this court, 
uniess it is shown clearly to be erroneous. The record is confessedly 
incomplète, but, so far as it goes, it sustains the conclusion of the 
judge below, and the case is before us upon an admission that the 
intervener has no claim against the Roanoke & Southern Raiiway 
Company upon which he was entitled primarily to his lien under the 
statute of North Carolina, and upon a finding of fact that the Norfolk 
& Western Railroad Company had no other property in North Caro- 
lina covered by mortgage to which section 1255 of the Code of that 
State can apply. 

The case of Ex parte Hudson (C. C.) 61 Fed. 369, is cited as "prac- 
tically on ail fours with the case at bar," and as décisive of this case. 
In Hudson's case, which is also reported in 68 Fed. 758, 15 C. C. A. 
651, the judgment was against the railroad company which had exe- 
cuted the mortgage. The tort complained of was committed about 
six months before the mortgage was recorded, and it was rightly held 
that the judgment was prior to the mortgage. In this case there is 
no judgment against the Roanoke & Southern Railway Company, 
the corporation which executed the mortgage, and, as was pointed 
out in the opinion dismissing the first intervention, already cited, if 
the judgment had been against the company it would hâve been en- 
titled to priority, and priority was refused for that very reason. 
Bouknight's Case, 70 Fed. 442, 17 C. C. A. 181, 30 L. R. A. 823, and 
the other cases cited in the same connection, are clearly distinguishable 
from the case at bar, for the same and other reasons. The distinction 
is vital. Section 1255 of the Code of North Carolina, and like pro- 
visions in other state statutes, are in terms intended in aid of those 
persons who hâve obtained judgments against the corporations which 
exécute the mortgage, and this intervener has no such judgment. 

The judgment of the court below is afifirmed. 
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CITÎ OF CLEVELAND et al. v. UNITED STATES ex rel. CUNNINGHAM. 

(Circuit Court of Appeals, Sixth Circuit. February 11, 1904.) 

No. 1,200. 

1. MANDAMUS— PeOCEDURE in FEDERAL COUETS. 

Jlandamus proceedings in a fédéral court to enforce payment of a judg- 
ment against a municipality are strictly légal in their nature, and should 
be conducted in conformlty to the common-law practice. If the relator' 
regards the return as insufflcient in law he should demur, or join issue 
upon it if deemed untrue in its allégations of f act, and it is improper prac- 
tice to refer a return and exceptions thereto to a master as in equity to 
hear évidence and report thereon, any order based on such report being re- 
viewable in the appellate court only by writ of error. 

In Error to the Circuit Court of the United States for the Eastern 
District of Tennessee. 

Robert Pritchard and J. B. Sizer, for plaintiflfs in error. 
Brown & Spurlock, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. This is the third time in which the 
controversy in this case has, in one form or another, been before this 
court. In the case as reported in 98 Fed. 657, 39 C. C. A. 211, the 
receiver of the Cleveland Water & Electric Éight Company sought, 
and by the award of this court recovered, a judgment against the city 
of Cleveland, a municipality of Tennessee, for the sum of $9,852.12, 
as damages for the refusai of the city to perform a contract wlth the 
Water & Electric Eight Company for the supplying of water and light 
to the city and its inhabitants. Pursuant to the mandate of this court, 
the judgment for that sum and costs was entered in the Circuit Court 
in February, 1900. Execution was issued thereon, and returned nuUa 
bona. Thereupon the plaintiff filed a pétition in the Circuit Court, re- 
citing the judgment, the return of the exécution, and praying that a 
writ of mandamus issue to the proper ofhcers of the city to levy a tax 
sufficient to pay the judgment. The city answered, in substance, that 
its power of taxation for ail purposes was limited by law to tlie rate of 
75 cents upon each $100 of the valuation of the city, and that taxes 
for the current year to that amount had been already levied and col- 
lected, and had been expended in defraying the ordinary current ex- 
penses of the city. The Circuit Court, however, was of the opinion 
that the limitation upon the power of taxation by the city related only 
to the ordinary purposes of the city, and did not prevent the levying 
of a spécial tax to pay a judgment rendered against it, and by man- 
damus ordered a spécial levy of taxes sufficient to meet the relator's 
judgment. The city brought the order of the Circuit Court hère for 
review. This court, being of opinion that, under the laws of Tennessee 
applicable to the subject, the city of Cleveland was limited in respect 
of its power to levy taxes to the amount of 75 cents on $100 of its 
valuation, reversed the order of the Circuit Court, and remanded the 
case, with certain spécial directions, m Fed. 341, 49 C. C. A. 383. 
Those spécial directions were as follows : 
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"(1) That the défendant below be required to pay over the sum of $402.20, 
which the answer shows was levled and collected in 1895 for the spécifie pur- 
pose of complying with this eon tract, and which bas beau since beld as a water 
and light fund. 

"(2) That the défendant below be required to diligently proceed to the col- 
lection of any uncollected tax so assessed in 1895 for watcr and liglitiiig pur- 
poses, and to pay over such taxes as collected upou the judgment of relater. 

"(3) That the défendant below be directed to pay over any surplus which 
may remaln from the proceeds of the total levy made for ail purposes in 1900, 
after defraying the current expenses chargeable upon the ordinary revenue of 
the city, and that It malce a further return, showiug the amount of the tax 
collected and how same has been applied. 

"(4) That the défendant below be eommanded to levy for each year sncceed- 
ing the entry of this judgment the full tax of seventy-flve cents on the one 
hundred dollars of assessable city property, and the full poil and privilège 
taxes permltted by the charter of 1893, until the judgment of relater, with 
interest and costs, shall be fully paid, and after defraying ail ordinary ex- 
penses payable ont of the revenue so raised each year it will pny over to the 
relator any surplus remaining each year until liis judgment sliall be paid. and 
that it inake ail such other returns as shall be required by the court below, 
showing how it has obeyed this judgment." 

Upon réception of the mandate a judgment in accordance therewith 
was entered in the Circuit Court. The défendant paid over the 
$402.20, then in its treasury, as required by the iîrst paragraph of the 
order. And, upon being notified to fulfill the other requirements of 
the order, the city, by its recorder, on March 3, 1902, made a state- 
ment purporting to be a return to the third paragraph thereof. This 
return was of a gênerai character, and did not give detailed informa- 
tion. Upon objection to it, it was conceded to he insufficient, and on 
March 31, 1902, the city recorder made another return, which covered 
the years 1900, 1901, and 1902 to the date of the return. Upon ob- 
jections to this return, apparently because it was made by the recorder 
and not by the mayor and aldermen, and because of its insulîrciency, 
the mayor and aldermen, on May 17, 1902. filed their return in respect 
to the same years. The relator filed exceptions to this return, and on 
the hearing thereof the court ordered the mayor and aldermen to make 
a further return, and particularly to give information in regard to- 
several matters specified in the order. Then, on May 31, 1902, the 
mayor and aldermen filed a further and amended return. At this time 
îhere was pending a motion of the relator for an attachment of the 
mayor and aldermen for contempt in failing to obey the order directed 
by this court. At that stage of the proceedings the Circuit Court, 
on June 7, 1902, made an order of the ténor following : 

"This cause came on to be heard on motion of plaintiff for contempt and his 
exceptions to the reports filed by défendants, and the court being of opinion 
that it is necessary for a proper détermination of the questions involved that 
this cause be referred to a spécial master to hear proof and report on the 
following questions." 

The questions mentioned were fully stated in the order, but it may 
be said, in brief, that they related with particularity to ail the levies 
and collections of al! taxes for the years 1900, 1901, and 1902, the pur- 
poses thereof, and the disbursements of the city for the same period 
and for what purposes. The spécial master appointed was directed 
"to hear proof, and to take and State the account and make the report 
as herein ordered." On October 4th following the spécial mastei: 
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madc a report upon the matters referred to him. This report was 
quite full and elaborate. It is not necessary to state ail its détails ; 
but there are some features of it which require attention, as they are 
material to the proper disposition of the matters before us. It ap- 
pears that in executing the référence the master took no testimony 
— that is to say, no witnesses were sworn — but the master employed an 
expert accountant, and, with his help, the master examined the records 
and papers of the city ; f rom ail which the master found that the city 
had levied taxes to the limit of 75 cents on $100; that of its disburse- 
ments many were not properly to be regarded as legitimate current ex- 
penses, enumerating the items so improperly disbursed, and finding as 
the resuit of his statement of the account showing the amounts coUected 
and the amounts which he found to hâve been properly disbursed that 
"there should be" in the treasury of the city, and properly applicable to 
the payment of the relator's judgment at the date of the report, the sum 
of $5,631.19. By direction of the court the master made a further re- 
port, which related to some incidents of the référence, but not afifecting 
the substance of the former report. Many exceptions to thèse reports 
were fàled in behalf of the mayor and aldermen, some of which might 
he regarded as founded on objections which had been waived. But, in 
view of what we regard as more fundamental questions, it is not worth 
while to consider them. The court, on January 24, 1903, overruled 
the respondents' exceptions, and entered the following order: 

"Thls cause came on this day to be heard on the original and supplemental 
reports of Henry O. Ewing, spécial master, and the exceptions of the défend- 
ants thereto, which reports are in the wovds and figures following, to wit : 
[Copying the reports.] And upon considération the court is of opinion that 
none of said exceptions are well taken, and they are each and ail overruled 
and disallowed, and the said reports of the master are conflrined. It is there- 
fore ordered, adjudged, and decreed that défendants shall within twenty days 
from this date pay into the court the sum of .$5,<)31.19 for the purpose of pay- 
ing judgment of petitioner against défendant city of Cleveland, as shown by 
the report aforesaid, or they will stand in contempt of this court. It is fur- 
ther ordered that petitioner recover of défendants the cost of this référence." 

To ail which the respondents excepted. 

There is much diversity in the practice in mandamus proceedings 
in the courts of the several states, owing, no doubt, in large measurc, 
to the oblitération of distinctions in pleading and practice by the 
adoption of codes governing those subjects. In the Circuit Courts 
of the United States this writ is not allowed as original process, but 
is employed only in aid of jurisdiction already acquired, and is a 
species of exécution for enforcing the judgment in the principal case. 
Rosenbaum v. Bauer, 120 U. S. 450, 7 Sup. Ct. 633, 30 L. Ed. 743 ; 
Smith V. Bourbon County, 127 U. S. 105, 8 Sup. Ct. 1043, 3^ L. Ed- 
73. Being of a strictly légal nature, final orders made thereon are 
reviewable only by writ of errer. Ward v. Gregory, 7 Pet. 633, 8 L. 
Ed. 810; United States v. Addison, 22 How. 174, 16 L,. Ed. 304; 
Muhlenberg County v. Dyer, 65 Fed. 634, 13 C. C. A. 64. The prac- 
tice therein conforms in gênerai to the practice in common-law ac- 
tions. If it were otherwise, and it were permissible to pursuc the 
practice of equity, we should hâve the incongruous resuit that the ap- 
pellate court would, on a writ of error, review proceedings conducted 
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upon the System of equity. In fact, as already indicated, the conclu- 
sion that a writ of error and not an appeal is the proper appellate 
remedy rests upon the assumption that mandamus is in the nature 
of a common-law proceeding. For this reason we are disposed to 
think it was altogether irregular to make a référence to the master 
to report the facts and law involved on the hearing of the pétition. 
The master's office and functions are concerned only with the equity 
side of the court, and it would seem to foUow that the judge sitting 
in the law side could no more order a référence to him than to a 
stranger. But hère the court not only made the order referring it, 
but throughout treated the référence in ail respects like a référence 
in equity. Exceptions to the master's findings of fact and law were 
entertained and were overruled, and the master's findings were made 
the basis of the order of the court. How are we to deal with ques- 
tions arising in such procédure on a writ of error? 

Then, as to the proceedings of the master, assuming we might re- 
view them : He reported no évidence, but only his own personal ex- 
aminations and conclusions, aided by an accountant. There was 
nothing to which exceptions to his findings of fact could attach. Nor 
is there any bill of exceptions. Evidently it was not intended to 
create a référence which should constitute the master an arbitrator 
whose déterminations of law and fact should be final. The récital in 
the order above quoted négatives such an inference. Nor did the 
parties assent to a référence of that character. And it is clear from 
what followed that the référence was intended to be such a référence 
as is familiar in the practice of courts of equity. In executing the 
directions contained in the mandate of this court, the Circuit Court 
was not limited to any spécifie mode of procédure, but might adopt 
such method as, while conforming to the gênerai principles of plead- 
ing and practice, should be found best calculated to elïect its pur- 
pose. If the return of the mayor and aldermen was not deemed suffi- 
cient, we see no reason why its sufficiency might not be challenged 
by exceptions on the part of the relator; and if the exceptions were 
held valid the court might order a further return, and in this way 
compel the production of such facts as would enable the court to dé- 
termine whether the mayor and aldermen vi^ere, in good faith, con- 
forming to the order of the court, and thereupon make a final judg- 
ment, and coerce the performance of the duty of the city if necessary. 
The court has ample means for compelling obédience to its orders in 
that direction. But we think the better course of procédure would 
be to follow the analogies of the practice upon the original return, 
and that would hâve been for the relator to hâve demurred to the 
return of the mayor and aldermen if it was deemed insufïîcient in law 
to constitute a défense, or to hâve joined issue upon it if it was re- 
garded as untrue in respect of its allégations of fact. High on Ex- 
traordinary Légal Remédies, §§ 492, 494, 496. 

In the présent condition of the record we do not deem it advisable 
to discuss the questions presented by the return of the city. No dé- 
termination thereon has as yet been made by the Circuit Court in 
such form as to justify our review of them, and in the resuit of the 
further proceedings to be had in the case they may not recur. 
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We think that the order of référence to the master o£ June 7, 1902, 
the confirmation of his report, and the final order of the Circuit Court 
of January 24, 1903, should be reversed, and the cause remanded, 
with instructions to permit a further return by the mayor and alder- 
men if they shall elect to make one, and in that case to require the 
relator to except or plead thereto, or, if the mayor and aldermen 
should not so elect, then to require the relator to plead to the return 
of the city already made, or stand upon his exceptions already made, 
or such other exceptions as he may be permitted by the court to make, 
and thereupon to proceed in due course and in conformity with this 
opinion. 

It is so ordered. 
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(Circuit Court of Appeals, Slxth Circuit. February 11, 1904.) 

No. 1,219. 

1, Building Conteact— Tebmination— Completion — Damages — Ceutificate 
OF Abchitect. 

A building contract provided a penalty for delay, authorized the owner 
to termlnate It on failure of the contractor to proceed with diligence, etc., 
on certlficate of the architect, and declared that if termlnated and com- 
pleted by the owner the excess paid by the owner to other contractors 
over the contract price should be paid by the contractor and his surety, 
and that such expense either for furnishing materials or for flnishlng the 
work, and any damage incurred through such default, should be audlted 
and certlfled by the architect whose eertificate should be concluslve on the 
parties. The contractor did ail the work on the building, except that cov- 
ered by the final payment, when on a eertificate of the architect his work 
was discontinued and the building was completed by the owner. Held, 
that an action to recover from the contractor and his surety per diem dam- 
ages for delay, and an excess of expenses over the contract price, was an 
action for damages under the contract resulting from a violation of its 
provisions, and hence the owner was not entltled to recover in the absence 
of proof that the architect had audited and ccrtifled the expense and dam- 
ages incurred and issued a eertificate therefor, no reason belng given for 
the omission. 

In Error to the Circuit Court of the United States for the Western 
District of Tennessee. 

Dufour & Dufour and Deason, Rankin & Elder, for plaintiflfs in er- 
ror. 

Taylor & Biggs, Sp'I Hill, and Harwood & Tyree, for défendant in 
error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, J. This suit was brought by Gibson county, Tenn., 
against Hugger & Winston, as contractors, and the American Bonding 
& Trust Company, as surety, upon a contract and bond for the érec- 
tion of a courthouse. Recovery was sought for the expense incurred 
by the county over the contract price in completing the courthouse, and 
damages resulting in the delay, the employment of the contractors hav- 
ing been terminated under a stipulation of the contract. Pleas, both 
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gênerai and spécial, were filed by each of the défendants. The casç 
was submitted to the jury, ând, under instructions of the court, a ver- 
dict and judgment for $4,277.00 rendered in favor of the plaintifï. The 
case is hère upon a large number of assignments of error, of which it 
will be necessary to consider but one. 

The contract price for the building was $30,485.00, payable in in- 
stallments at times to be determined by the progress of the work. The 
work was done under the supervision of architects, and ail payments 
made upon tlieir written certificates. The contract was made April i, 
1899, and the building was to be completed on April i, 1900, in default 
of which the contractors were to pay to the county $5 a day for each 
day the building should remain unfinished. Failure of the contractors 
to prosecute the work with promptness and diligence was covered by 
the following clause of the contract : 

"Art. V. Should the contractors at any time refuse or neglect to supply a 
sufficiency oî properly skilled workmen, or of materials of the proper quality ; 
or fail in any respect to prosecute the work with promptness and diligence, or 
fail In the performance of any of the agreements herein contained, such refusai. 
neglect or failure being certifled by the architects, the owners shall be at lib- 
erty, after three days' written notice to the contractors, to provide any such 
labor or materlal, and to deduct the cost tbereof from any money then due or 
thereafter to become due to the contractors under this contract; and if the 
architects shall certlfy that such refusai, neglect or failure is suSicient ground 
for such action, the owner shall also be at liberty to terminate the emplo.vmeut 
of the contractors for the said work and to enter upon the premises and take 
possession, for the purpose of completing the work comprehended under this 
contract, of ail materials, tools and appliances thereon and to employ any other 
person or persons to finish the work, and to provide the materials theref or ; 
and in case of such discontinuance of the employment of the contractors he 
shall not be entitled to receive any further payment under this contract until 
the said work shall be wholly finished, at which time, if the unpaid balance 
of the amount to be paid under this contract shall exceed the expansé incurred 
by the owner in flnishing the work, such escess shall be paid by the owner to 
the contractors, but if such expense shall exceed such unpaid balance, the con- 
tractors shall pay the différence to the owner. The expense incurred by the 
owner as herein provided, elther for furnishing materials or for flnishing the 
work, and any damage incurred through such default shall be audited and cer- 
tifled by the architects, whose certiflcate thereof shall be conclusive upon the 
parties." 

Complaint of the slow and unsatisfactory character of the work was 
made in May and June, 1900, and on August 2, 1900, the architects 
{using the language of the above clause) notified the building com- 
mittee of the county that the contractors were refusing and neglecting 
to supply a sufficiency of workmen and material, and had failed to 
prosecute the work with promptness and diligence, and certified that 
this failure, refusai, and neglect was such as to warrant the terniina- 
tion of the employment of the contractors. Accordingly, after proper 
notice, their employment was terminated, possession taken, and the 
building completed by the county. 

The contract price of the building was to be paid in six installments 
of $3,484 each, and a final payment of $9,581. The contractors did 
ail the work except that covered by the final payment. The plaintifl: 
neither alleged nor proved that the architects had audited and certified 
the expense and damage incurred by the county through the default of 
the contractors, and for lack of this certificate the défendants itisisted 
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the suit was preiiiaturely brought and no recovery could be had. By 
spécial plea, by objection to the competency of testimony, by a motion 
to direct a verdict for the défendant, by spécial instructions to the jury, 
and by motion in arrest of judgment, this question was reserved. 
No such certificate was produced, there was no claim that any had been 
made, and no reason was given for its nonproduction, except that it 
was not necessary, because the contractors had abandoned the con- 
tract. Notwithstanding the lack of certiiicate, the court below directed 
a verdict against both the contractors and their surety, the bonding 
Company. In this we are constrained to hold the court erred. In in- 
stituting the suit, the county planted itself upon the contract, and the 
bond given for its faithful performance. It alleged that in terminating 
the employment of the contractors, it had faithfully observed ail the 
conditions of the contract, and it sought a recovery, not only of the 
cost of completing the building, but the per diem damages for delay 
provided in case of default. 

The distinction sought to be drawn by the plaintifï, that the suit 
is not one on the contract, but one for damages on account of the 
abandonment of the contract, does not appeal to us. This is not a 
case like the Fuller Company v. Doyle (C. C.) 87 Fed. 687, where the 
contractor, without doing any substantial work, abandoned the contract, 
but a case where the contractor, having done ail the work except that 
covered by the last payment, had his employment terminated under ar- 
ticle 5, through a strict compliance with its provisions. The damages 
sought to be recovered hère are not damages outside the contract, but 
damages under the contract, resulting from a violation of its pro- 
visions. Accordingly, the surety is also sued. Now, the surety guar- 
antied the faithful performance of the contract, and the measure of 
the damages for which it can be held responsible must be found in the 
contract itself. If there be in the contract a provision for ascertaining 
the amount of damages incurred through a violation of any of its 
provisions, the surety bas a right to insist on its observance before 
being held responsible. Under the contract, the county had a right 
to insist on a certificate from the architects before paying the con- 
tractors for work done (Kihlberg v. United States, 97 U. S. 398, 24 
L. Ed. 1106; Sweeney v. United States. 109 U. S. 618, 3 Sup. Ct. 
344, 27 L. Ed. 1053; Martinsburg & Potomac R. R. Co. v. Marsh, 114 
U. S. 549, 5 Sup. Ct. 1035, 29 L. Ed. 255 ; Chicago, Santa Fé & C. 
R. Co. V. Price, 138 U. S. 185, 11 Sup. Ct. 290, 34 L. Ed. 917; and 
United States v. Gleason, 175 U. S. 588, 602, 20 Sup. Ct. 228, 44 L. 
Ed. 284), and, under the contract, the contractors and their surety had 
a right to insist on a certificate from the architects before paying the 
county for work done after it took over the job under the provisions of 
article 5. The first certificate was, perhaps, peculiarly for the benefit 
of the county, but the second was more particularly for the benefit of 
the contractors and their surety. If a certificate was required to guard 
the rights of the county when the work was being done by the con- 
tractors, a certificate was also required to protect the rights of the con- 
tractors and their surety when the work was being done by the county. 
The reason for requiring one certificate is the ground for demanding 
the other. 

127 F.— 43 
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Under the contract, the contractors agreed to construct a building 
according to certain spécifications. The surety guarantied the fàithful 
performance of this contract. Architects were selected to supervise 
the work, and the contractors had to présent their certificates before 
receiving any pay. In case the contractors failed to finish the work, 
the owner might take over the job by complying with certain pro- 
visions. But, if he did, he was obliged to complète the work in accord- 
ance with the spécifications, and, before he could collect what it cost 
beyond the contract price, he had to hâve the certificate of the archi- 
tects showing the expense and damage incurred. In the case of the 
International Cément Co. v. Beifeld, 173 111. 179, 50 N. E. 716, where 
a building contract contained a clause identical in terms with that be- 
fore us, the court held that the certificate of the architect was a con- 
dition précèdent to the recovery from the contracter of the additional 
expense incurred in finishing the work. It was urged that the con- 
tractor abandoned the contract, but the court overruled the contention, 
holding that the case was tried upon the theory that the owner was 
entitled to such damages as were provided for by the contract, not dam- 
ages outside of the contract. See, also, De Mattos v. Jordan, 20 Wash. 
315, 55 Pac. 118, and Scott v. Texas Construction Co. (Tex. Civ. App.) 
55 S. W. 37- 

The judgment of the lower court is reversed, and the case remanded 
for a new trial. 



FLACHSKxiMM et al. v. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit. January 5, 1904.) 

No. 1,013. 

1. Ceiminal Law — Instructions— Vaeiance feom Issues Made by Indict- 

MENT. 

An indictment under Eev. St. § 5480, as aruended by Act March 2, 1889, 
c. 393, § 1, 25 Stat. 873 [U. S. Comp. St. 1901, p. 3696], charged the défend- 
ants with havlng devised a scheme to defraud, which they carried out by 
sending elrculars through the mails, intended to cause persons receiving 
the same to believe that if they would sell certain pièces of jeweiry for de- 
fendants, and remit therefor the sum of $2, they would recelve from de- 
fendants, free, three certain described articles, whereas in fact défendants 
did not intend to give, and did not give, one of said articles, and the other 
articles sent by them were not as represented, but were practieally worth- 
less. Held, that the gist of the scheme charged was to cause persons re- 
ceiving the circulars to believe therefrom that the three articles named 
would be sent on receipt of $2, and that it was error to charge the jury 
that although they should find that the circulars, reasonably construed, 
only promised the two articles actually sent, yet they might fiud défend- 
ants guilty if such articles were so much différent in description and 
quality from those named in the circulars as to amount to a fraud. 

In Error to the District Court of the United States for the Southern 
District of Illinois. 

The plaintiffs in error were Indicted in the District Court of the United 
States, for the Southern District of Illinois, under Section 5480 of the Revised 
Statutes, as amended by the act of March 2, 1889, c. 393, § 1, 25 Stat. 873 [U. 
S. Comp. St. 1901, p. 3696]. The indictment contained three counts in each of 
which the scheme to defraud upon which the prosecution was based, is de- 
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scribed as follows : that H. Flachskamm. E. W. Reaves and Cora L. Siegel, late 
of the City of East St. Louis, in said District, had devised a scheme and artifice 
to defraud the public generally and divers persons to the Grand Jurors un- 
known, by causing to be circulated divers circulars and advertisements to the 
effect foUowing, that is to say, 

"Fur Collarette Free. 

Don't pay your good money for a beautiful Fur Col- 
larette, when we are glvlng them away free to quickly 
Introduce our Jewelry Novelties. Tbis is an honest 
and strlctly straigbtforvvard proposition; we want 
good active lady agents to introduce our Jewelry Nov- 
elties, and are willing to pay them Ilberally for thelr 
work. We mean exactiy what we say, and every lady 
who will agrée to sell only 8 of our latest pattern 18k. 
Bolid Gold Plated and hand Enameled Brooches will 
receive our gênerons ofCer of tbis beautiful Black Ca- 
nadian Seal Fur Collarette, with one-half dozen ladies' 
white Handkerchlefs, Sllk Embroidered, and a beau- 
tiful Ladies' Pocket Book, ail leather, gilt and silver 
métal front decorated, which we give absolutely FREE 
for selling 8 of thèse brooches. We ask no money in 
advance, if you agrée to sell only 8 of thèse fast-selling 
Brooches at 25c. each, send name and address and we 
will mail them postpaid. They sell on slght. When 
Bold send us the $2.00 and we guarantee if you comply 
with the offer we shall send you with the Handker- 
chlefs and Pocket Book, this beautiful genuine Black Canadlan Seal Fur 
Collarette will be given absolutely FREK! Thèse haudkerchiefs are pure 
white, pointed, white scalloped edge, 12x12% floral embroidered in one corner 
in wash silk. The Pocket Book is ail leather, elaborate starapings, nickel 
frame coin compartment, ail around gilt or silver métal front decorated. The 
Fur Collarette is just as shown in picture ; it is made of genuine black Ca- 
nadian Seal, very stylish for winter wear, but is suitable for evening wear ail 
the year around. Premlums are sent postpaid same day money is received, 
and we positively guarantee them to be exaotly as represented. Address : 
National Mercantile Co. Dept. 315. East Saint Louis, Illinois." 
— thereby intending to cause it to be believed by divers persons to the Grand 
Jurors unknown, that if any person would sell for the said H. Flachskamm. 
R. W. Reaves and Cora L. Siegel, doing business under the name and style of 
The National Mercantile Company, at East St. Louis, Illinois, eight pièces of 
.lewelry described in said circulars and advertisements as beiug "18k. solid 
gold plated and hand enameled brooches," for twenty-five cents each, and send 
to the said H. Flachskamm, R. W. Reaves and Cora L. Siegel, doing business 
as aforesaid, Two dollars, that the said H. Flachskamm, R. W. Reaves and 
Cora L. Siegel, doing business as aforesaid, would send to such person or per- 
sons to the Grand Jurors unknown, so paying the sum of Two dollars, each 
one beautiful, black, Canadlan seal fur collarette, made of genuine black Ca- 
nadlan seal, and one-half dozen handkerchlefs, pure white, pointed, with 
scalloped edge, 12x12% floral embroidered in one corner in wash silk, also one 
pocket-book in ail leather, with elaborate stampings, nickel frame, coin depart- 
ments, ail around gilt or silver métal front decorated, and thereby to induce 
divers person to the Grand Jurors unknown, to send the sum of Two dollars 
each to them, the said H. Flachskamm, R. W. Reaves and Cora L. Siegel, by 
and under the name and style of The National Mercantile Company, in ac- 
cordance with said circulars and advertisements, whereas, in fact, the articles 
of jewelry so ofCered to be sold by such agents were not "18k. solid gold plated 
and hand enameled brooches," and were a cheap and fraudulent imitation 
thereof ; and whereas, in fact, the said H. Flachskamm, R. W. Reaves and 
Cora L. Siegel, doing business under the name and style of The National Mer- 
cantile Company did not then and there intend to give, and did not give, any 
fur collarette to the person or persons so sending to them the sum of Two 
dollars aforesaid, and whereas, in truth, the handkerchlefs specifled in said 
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advertisement and sent to the person so paylng said sum of Two dollars, were 
not embroidered in one corner In wash silk, and were cbeap and almost value- 
less goods, and whereas, the pocket-book specified in said advertisement 
and sent to the person so paying said Two dollars as aforesaid, was not 
inade of ail leather, and was cheap and almost valueless ; whicb said schenie 
and artifice was to be effected by opening oorrespondence &c. No other scbcnie 
to defraud Is set forth in the indictment. 

Among other instructions given to the jury by the court, were the followiug, 
which for convenience, are hereln paragraphed as one and two : 

1. If you beiieve from the évidence that the advertisement in question was 
prepared with the intention and for the purpose of defrauding any person, and 
if you further beiieve from the évidence that the efCect of the publication of 
that advertisement was to defraud persons, and if you beiieve from the évi- 
dence that the Intention in making that publication was to induce people to 
beiieve that for Two Dollars they would get a tur collarette and othor articles, 
and that the publication of that advertisement had the eflfect of causing people 
to remit Two Dollars to the défendants, The Mercantile Company, named in 
the indictment, and that that was a fraud, and that such advertisement was 
reasonably open to the construction given it by such senders or remitters of 
money, then you will find the défendants guilty. 

On the other hand, if you beiieve from the évidence that the advertiseiiiont 
in question, was reasonably to be eonstrued, as promising certain articles, the 
handkerchief and the pocket-book for the remittance of Two Dollars, and that 
it did not reasonably ofCer anything further, then you will find the défendants 
not guilty. 

The reasonable construction which the ordinary reader into whose hands 
the advertisement might fall would put upon that advertisement, gentlemen. 
In my mind, is the basis which must control your verdict in this case. 

2. If you beiieve from the évidence that the advertisement reasonably eon- 
strued did not ofCer a fur collarette in considération of the Two Dollar re- 
mittance, but if you further beiieve from the évidence that it did offer othor 
articles, then you will consider whether the articles given in return for the 
remittances of Two Dollars, as described in the indictments and as testified 
to before you, were différent in description and quality from the article.? named 
in the advertisement and that such différence in description and quality was 
so great as to amount to fraud, then you will find the défendants guilty, not- 
withstanding the fact that you may beiieve from the évidence that the adver- 
tisement in question did not promise the collarette f ree. Understand me, if you 
shall tind that the advertisement did not reasonably offer the collarette free. 
but did promise other articles in considération of the Two Dollar remittance, 
then you will not find the défendants guilty imless you flnd that the articles 
given in exchange for the Two Dollar remittance were so différent and so in- 
terior both in quality and description as to amount to fraud. 

Exceptions were duly taken by the plaintiffs in error to paragraph two 

Chester D. Krum, for plaintiffs in error. 
Thomas Worthington, for défendant in error. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

After the foregoing statement of facts, GROSSCUP, Circuit Judge, 
dehvered the opinion of the court : 

The scheme to defraud, set eut in the indictment, was in essence this . 
that the circular sent eut would cause persons to whom it was sent to 
beiieve that if they would remit two dollars on account of eight pièces 
of jewelry sent to them for sale, there would be received in return 
"one beautiful, black, Canadian seal fur collarette, made of genuine 
black Canadian seal, and one-half dozen handkerchiefs, pure white, 
pointed, * * * also one pocket book in ail leather, with elaborate 
stampings, nickel frame, coin departments" &c. The bait thus held out, 
as set forth in the indictment — and this constitutes the gist of the 
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scheme averred — was not the fur collarette alone, nor the handkerchiefs 
alone, nor the pocket book alone, but ail of them, considered as an en- 
tirety. 

The plaintiffs in error were entitled to notice, from the indictment, of 
just what the claim of the Government was. The claim actually set 
forth related to the effect that the offer of the three articles would hâve 
upon the mind of the persons approached. The indictment made no 
claim that the offer of the handkerchiefs alone, would amount to f raud ; 
it might not. Or that the offer of the handkerchiefs and the pocket 
book would amount to fraud ; it might not. But that the offer of the 
three considered together amounted to fraud. Indeed, it is plain that 
as a bait to the public, the fur collarette was distinctly and easily the 
leader. 

But instruction two — as above stated — given to the jury, in effect 
put plaintiffs in error on trial as if such distinctive claims had been 
separately set forth; or, what is equally erroneous, as if plaintiffs could 
be tried on any claim irrespective of whether it was set forth or not. 
For this the judgment must be reversed. It is not the case of a lesser 
crime within the allégations of a greater. It is the case of a trial upon 
a State of facts not pleaded in the indictment as a crime at ail. 

Reversed and remanded with instructions to grant a new trial. 



In re GARNEAU. 

(Circuit Court of Appeals, Seventh Circuit. January 5, 1904.) 

Nos. 1,019-1,022. 

1. BANKBUPTCY — JUBISDIOTION RESIDENCE WITHIN DISTRICT. 

Résidence witbln the district, to give a court jurisdiction of proceedlngs 
In banlvi'uptcy, must be bona fide, and the removal of a person from one 
district to another for the express purpose of flling a pétition In bankruptey 
therein and with the intention of leaving the district as soon as he obtained 
a discharge does not malce him a résident so as to eonfer jurisdiction on 
the court 

2. SaME — CONCLUSIVENESS OF ADJUDICATION — DlSMISSAL FOB WANT OF JURIS- 

DICTION. 

An adjudication of banlcruptcy made ex parte on a voluntary pétition Is 
not conclusive on creditors, although not appealed from, and they may, by 
pétition, asis a dlsmissal of the proceedings upon facts appearing on the 
bankrupt's examination, and showing that the court is without jurisdiction. 

Appeal from the District Court of the United States for the Southern 
District of Illinois, and Original Pétition to Review the Decree Ap- 
pealed from, in Bankruptey. 

The banlirupt, a young man 26 years of âge, was born in the clty of St 
Louis, and, with the exception of occasional absences, lived there ail his life. 
Up to March, 1900, he resided with his brother in the city of St. Louis, and was 
employed by him In a stockyard in that city upon a salary of S50 a month. 
In March or April, 1900, he removed his résidence, as he claims, to the clty of 
East St. Louis, directly across the river from St. Louis, retainlng his employ- 
ment In the business of his brother In the city of St. Louis. As his sister 
States : "East St Louis Is not a place any one is apt to go to unless for business. 
You don't go there for pleasure. It is ail stockyards." He rented by the month 
a room In the house of one Broughan at $10 a month. Ilis effects which he 
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moved Into the house were contained in one trunk. In August of tliat year ha 
removed hls trunk, keeping in the room his toilet articles and his nightsliirt. 
The trunk was not returned to the room for over a year, and not until after 
the proceeding by credltors hereinafter stated. He thus removed, as he claims, 
to East St. Louis, for the purpose of gaining a résidence to file an application 
In bankruptcy in the Southern District of Illinois, and to secure his discharge, 
and with the intention of going west immediately thereafter. He did not eat 
at his lodging, and the record does not show where he was aecustomed to take 
his meals, further than for a while he obtained his breakfast at some res- 
taurant in East St. Louis. He occupied the room at night at flrst quite regu- 
larly, afterwards not for several weeks at a time, and then for four or five 
nights in a week ; but he paid rent for the room up to the présent time. On 
July 13, 1900, he filed his pétition in bankruptcy in the District Court for tho 
Southern District of Illinois, praying to be dlscharged of his debts, and on that 
day was adjudged a bankrupt, and the niatter referred to a référée. At tho 
first meeting of creditors on the 14th of August, 1900, three debts were provcn, 
amounting to $14,700, and the référée reports that there were no assets accord- 
ing to the schedules In the bankrupt's pétition, and that the three creditors 
proving their debts were ail the creditors schedulod. On November 21st, upou 
the pétition of the creditors, a citation was issued requiring the bankrupt to 
appoar for examination on December 4th, which was had on that date ; the 
facts concerning his alleged change of résidence then appearing and being first 
known to the creditors. On that date, also, the bankrupt flled his pétition for 
a discharge, and on December 22d, the creditors, who were respectlvely rési- 
dents of the States of Nevada and of Utah, flled their pétitions moving the court 
to dismiss the proceeding for want of jurisdiction upon the grounds tha* tho 
bankrupt did not hâve his domicile within the district for the greater portion 
of six months before the filing of the pétition, and did not hâve a bona flde rési- 
dence or domicile within the district at any time ; and subsequcntly, on Febru- 
ary 15th, the three creditors filed their separate spécifie objections to the dis- 
charge of the bankrupt. The two matters — the motion to dismiss the proceed- 
ing and the objections to the dischai'ge — were referred to a référée, wlio re- 
turned the testimony taken, and recommendcd that the pétition in bankruptcy 
be dismissed for want of jurisdiction. Exceptions were iiled to the report, and 
the court below on June 20, 1003, overruled the exceptions, sustained the report, 
and dismissed the proceeding. The correctness of that ruling is brouglit up for 
considération by a direct appeal and also by an original pétition to review. 

George D. Re3'noIds, for appellant. 

P, B, Kennedy and Thomas George, for respondent. 

Before JENKINS, GROS SOUP, and BAKER, Circuit Jtidges. 

JENKINS, Circuit Judge (after stating the facts as above), By the 
terms of the bankruptcy act (Act July i, 1898, c. 541, § 2, 30 Stat. 545, 
546 [U. S. Conip. St. 1901, p. 3421]), the courts of banlcruptcy are in- 
vested with jurisdiction to adjudge persons bankrupt "who hâve had 
their principal place of business, resided or had their domicile within 
their respective territorial jurisdictions for the preceding six months 
or the greater portion thereof." There is, of course, a légal distinction 
between "domicile" and "résidence," although the terms are generally 
used as synonymous, the distinction depending upon the connection in 
which and the purpose for which the terms are used. "Domicile" is 
the place where one has his true, fîxed, permanent home, and principal 
establishment, and to which, vvhenever lie is absent, he has the intention 
of returning, and where he exercises his poiitical rights. There must 
exist in combination the fact of résidence and the animus manendi. 
"Résidence" indicates permanency of occupation as distinguished from 
temporary occupation, but does not include so much as "domicile," 
which requires an intention continued with résidence. 2 Kent, 576. 
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Résidence has been defined to be a place where a person's habitation is 
fixed without any présent intention of removing therefrom. It is lost 
by leaving the place where one has acquired a permanent home and re- 
moving to another place animo non revertendi, and is gained by re- 
maining in such new place animo manendi. Tracy v. Tracy, 62 N. J. 
Eq. 807, 48 Atl. 533. In Shaeffer v. Gilbert, ^i Md. 66, 20 Atl. 434, the 
word is thus defined : 

"It does not mean * • * one's permanent place of abode where he in- 
tends to live ail bis days, or for an ludeflnite or uiilimitcd time ; nor does it 
mean one's résidence for a temporary purpose, with the intention of returning 
to his former résidence when that pnrpose shall hâve been accomplished, but 
means, as we understand it, one's actual home, in the sensé of having no other 
home, whether he Intends to réside there permanently or for a deflnite or in- 
definite length of time." 

The term is an elastic one, and difficult of précise définition. The 
sensé in which it should be used is controlled by référence to the object. 
Its meaning is dépendent upon the circumstances then surrounding 
the person, upon the character of the work to be performed, upon 
whether he has a family or a home in another place, and largely upon 
his présent intention. Rindge v. Green, 52 Vt. 208. 

There is some looseness and some confiict in the opinions in the défi- 
nition given to the term "résidence." We need not stop to discuss 
thèse, because ail agrée that a résidence, whether it must be accom- 
panied animo manendi or may exist with a présent intention at some 
time to remove therefrom, must be bona fide, not pretentious. Morris 
V. Gilmer, 129 U. S. 329, 9 Sup. Ct. 293, 32 L. Ed. 690. We are con- 
strained to believe that the purported change of résidence of the bank- 
rupt from St. Louis to East St. Louis was pretentious only, not real; 
and was merely for the purpose of pretending to acquire a résidence 
solely for the purpose of filing his pétition in bankruptcy in a district 
in which he did not réside. Indeed, the bankrupt frankly avowed that 
to be his only purpose, and that he went to East St. Louis with the then 
intention of leaving the place so soon as he had accomplished his pur- 
pose. There was no bona fide change of résidence. There was no 
bona fide assumption of résidence in East St. Louis. He necessarily 
must spend the hours of business in St. Louis. He left his home in 
St. Louis, where he resided with relatives, and where he had passed 
his life, crossed the river, and at much inconvenience to his business 
assumed a home in a city of stockyards, to which, as his sister re- 
marked, one is not apt "to go to unless for business ; don't go there 
for pleasure," carrying such of his efifects as he thought necessary in 
a single trunk, which he soon removed from the lodging he had en- 
gagea, and which was not returned for over a year, retaining at his 
lodging only articles of toilet and a nightshirt. He was a sojourner 
merely, and not a résident, of East St. Louis. We look upon this 
transaction as an imposition upon the jurisdiction of the court. The 
Congress did not intend that one may sélect any court of bankruptcy 
which he pleases in thèse broad United States, and be enabled, through 
a pretentious removal to the district of that court, to obtain his dis- 
charge from his debts. To allow that to be done would open the door 
to grave frauds upon creditors, which we are not disposed to counte- 
nance. 
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It is objected that the pétition to dismiss for want of jurisdiction 
cornes too late; that the adjudication in bankruptcy is a judgment; 
that the only relief to the créditer was to appeal within ro days from 
that adjudication. To so hold would be to deny in 99 cases out of 100 
ail relief whatever, and to make easy the perpétration of fraud. In 
voluntary cases the adjudication passes ex parte and forthwith. The 
time for appeal would hâve passed before creditors would in most cases 
receive notice of the adjudication, and the record made by the bankrupt 
would show nothing erroneous. Hère there were no lâches chargeable 
to the creditors, for promptly upon ascertaining the facts from the 
examination of the bankrupt the pétition to dismiss was made. But, 
aside from that, it would be the duty of the court sua sponte, when it is 
led to suspect that its jurisdiction has been imposed upon, to inquire 
into the facts by some appropriate form of proceeding, and, for its own 
protection against fraud or imposition, to act as justice may require. 
Morris v Gilmer, supra. 

The pétition for review is denied, and upon the appeal the decree of 
the court below dismissing the proceeding is affirmed. 



TIIB WESTMINSTER. 
(Circuit Court of Appeals, Tliird Circuit February 11, 1904) 

No. 23. 

1, Shipping— Damagk to Cakgo— Périls of Sea. 

In seeking to be relleved from liabllitj' for damage to cargo In transit, 
under tbe exception of périls of the sea, tlie shipownei-, as carrier, is bound 
to prove tliat the injuries were the resuit of such untoward circumstances 
as could not hâve been anticipated and guarded against by the exercise 
of ordinary care and prudence. 

2. Same— Conditions of Bill or Lading Requibing Notice of Claim. 

A provision in a bill of lading that "neitlier the steauiship owners nor 
their agents nor any of their servants are to be liable * * * for any 
daim notice of whlch is not given before the removal of the goods" is to 
be construed as requiring such notice to be given before the removal of 
the goods from the dock, and imposes a valid condition précèdent to the 
right to recover for damage to cargo either against the owners personally, 
or by a suit in rem, vfhere, under the circumstances of the case, such con- 
dition is just and reasonable — as where the damage was known when the 
cargo was discharged. 

8. Same— BuEDEN or Peoof. 

When the failure to give such notice is set up by respondent as a défense, 
the burden rests upon libelant to prove the notice, as a condition to the 
right of recovery, it being an affirmative fact pecullarly within his knowi- 
edge. 

i. Same— Waiveb. 

The failure of the owners to insist on the condition in other cases does 
not constltute a waiver in favor of libelant, where it is not shown that he 
knew the fact and was misled by it. 

Appeal from the District Court of the United States for the Eastern 

District of Pennsylvania. 

For opinion below, see 116 Fed. 123. 
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H. L. Cheney, for appellants. 

J. P. Kirlin and Henry R. Edmunds, for appellees. 

Before ACHESON and GRAY, Circuit Judges, and ARCHBALD, 
District Judge. 

ARCHBALD, District Judge. This was a libel filed by the appel- 
lants against the steamship City of Westminster to recover damages 
for injury to certain baies of jute cloth and burlap on the voyage from 
London to Philadelphia, by reason, as alleged, of improper stowage. 
The passage was a stormy one, and the injury received, which was 
unquestioned, was attributed by the claimant, not to bad stowage, which 
was denied, but to the extrême severity of the weather encountered. 
Notwithstanding the évidence upon the subject, we incline to the view 
that, if the case were to be disposed of upon this issue, the merits would 
be found with the libelants. The carriers were insurers, and the cargo 
in question was injured in transit. In seeking to be relieved from 
liability under the exception of périls of the sea, the shipowners were 
bound to prove that the injuries were the resuit of such untoward cir- 
cumstances as could not hâve been anticipated and guarded against by 
the exercise of ordinary care and prudence. The voyage was, no 
doubt, tempestuous, but not beyond that which was to be expected on the 
Atlantic in March, and there is évidence to show that the baies had be- 
gun to shift before the severe weather came on. H they had been prop- 
erly stowed by the stevedore at the outstart, they would not hâve re- 
quired the attention which they did within a few days after leaving 
L,ondon; and if, after they began to shift, they were shored and tom- 
med to the additional extent described by the ship's carpenter, it is 
diffiicult to see how they could get out of place and be injured so long 
as the ship held together. The évidence on the subject proves too 
much. It shows such précautions taken as must hâve secured the cargo 
beyond a peradventure in almost any weather, and certainly in that 
of the character described. The burden resting on the carriers would 
hardly seem to be met by this showing. 

But we are relieved from the necessity of passing definitely upon 
this question, and allude to it merely to show that the case is properly 
made to turn on the point on which it was disposed of in the court 
below. The libel was dismissed on the ground that no notice of claim 
was given by the consignées before the removal of the goods. This 
is in exact accord with the ruling of this court in the case of The St. 
Hubert, 107 Fed. 727, 46 C. C. A. 603, from which it cannot be dis- 
tinguished. The bill of lading there, as hère, provided that neither the 
shipowners nor their agents or servants should be liable "for any claim 
notice of which is not given before the removal of the goods" ; and it 
was held that without such notice there could be no recovery. The 
purpose of the provision, as there pointed out by Gray, J., is that the 
shipowners may know, not merely whether there is damage — for which 
no demand may ever be made — ^but whether any claim for damages is 
asserted by the consignée, so that the necessary investigation can be 
made to ascertain the facts while they are fresh. The notice stipulated 
for is not of the fact of damage, more or less, but of the intent to hold 
the carrier liable for it, which, on failure to give notice, the latter, in 
view of the stipulation, may well regard as being waived. 
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No doubt, to sustain it as a binding condition in any given case, it 
must appear from the circumstances which there prevail that it was 
just and reasonable. Queen of the Pacific, i8o U. S. 49, 2i Sup. Ct. 
278, 45 L. Ed. 419. But what is there in the présent instance to show 
that it was not? It was known at once on the arrivai of the ship and 
the discharge of the cargo that the goods were seriously damaged, 
which was so manifest that an order for a survey was obtained, and the 
libelants, as insurers, assumed and paid the loss. There was nothing, 
therefore, to prevent the parties interested — consignées or underwrit- 
ers — from making the necessary claim, as well as stating its extent. 
Prima facie, the carriers were hable, and the burden was on them to 
clear theniselves (The Majestic, 166 U. S. 375, 17 Sup. Ct. 597, 41 L. 
Ed. 1039), which was sufficient of itself to justify the daim, without 
taking time to investigate it. No doubt, the consignées were entitled 
to a suitable opportunity to make an intelligent claim, but they had it. 
Whatever may be the case where the in jury is latent and the liability 
doubtful, neither can be alleged of what, on the face of things, appeared 
hère. 

The reasonableness of the condition is not to be destroyed by the 
extrême construction that claim must be made before the removal of 
the goods from the ship. Of two possible interprétations, that is to 
be adopted which wilî uphold the contract, rather than subvert it. The 
stipulation is that notice shall be given "before removal of the goods." 
It does not say removal from where, and its terms are satisfied, as 
pointed out in The St. Hubert, supra, by notice before a removal from 
the place where the goods are deposited on the dock or wharf. If the 
view taken by the English courts differs from this, we are not bound 
by it; but in one case, at least (Moore v. Plarris, L. R. r App. Cases, 
318), it is the same. It is true that even with this construction the time 
limit is a short one, but not so short in the présent instance, as is shown 
above, as to abridge unduly the rights of the parties. Provisions 
equally stringent bave been sustained in several cases. In Moore v. 
Harris, L. R. i App. Cases, 318, and in Angel v. Cunard Steamship 
Co. (D. C.) 55 Fed. 1005, the condition — the same as hère — was for 
notice before removal. So was it, with regard to live stock shipments, 
in Southern Ry. v. Adams, 115 Ga. 705, 42 S. E. 35 ; Wood v. Southern 
Ry., 1 18 N. C. 1056, 24 S. E. 704 ; Wichita Ry. v. Koch, 47 Kan. 753, 
28 Pac. 1013; and Rice v. Kansas Pacific Ry., 6^ Mo. 314; while in 
Kyle V. Euffalo R. R., 16 U. C. C. P. 76, a 24-hour limita in St. Louis 
R. R. v. Hurst, 67 Ark. 407, 55 S. W. 215, a 30-hour limit; in Lewis 
V. Great West. Ry., 5 Hurlst. & Norm. 867, and Moore v. Great North- 
ern R. R., L. R. 8 Irish 95, a 3-days limit; and in Black v. Wabash R. 
R., III 111. 351, 53 Am. Rep. 628, one of 5 days — were ail enforced. 
We doubt whether, as held by the learned district judge in the case of 
The St. Hubert (D. C.) 102 Fed. 362, the provision is divisible, by which 
the part calling for notice may be held good, and that requiring it to 
be given within a certain time be disregarded. It must be taken, in 
our judginent, as it stands, and held reasonable or unreasonable as 
a whole, which the attendant circumstances must détermine. But even 
so, we see no occasion to question its entire fairness hère. 

It is said, however, that there was no satisfactory évidence that notice 
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had not been given, and that the rule with regard to the burden of 
proof was not properly applied. But the confusion, if any, grows out 
of supposing that want of notice was to be proved in the first instance 
by the respondent. The giving of notice was an affirmative fact 
pecuharly within the knowledge of the hbelants, both with regard to 
the time when, and the agent or représentative of the shipowners to 
whom, it was given ; and the want of it having been set up in the an- 
swer — whether original or amended, does not matter — it was incum- 
bent on the libelants to prove it, as a condition of the right to recover. 
6 Cycl. Law & Proc. 506; MetropoHtan Trust Co. v. Toledo R. R. (C. 
C.) 107 Fed. 628; U. S. Express Co. v. Harris, 51 Ind. 127; Oster- 
houdt v. Southern Pacific Ce, 47 App. Div. 146, 62 N. Y. Supp. 134. 
Even if the stipulation could be regarded as in the nature of a statute 
of Hmitations (Westcott v. Fargo, 61 N. Y. 542, 19 Am. Rep. 300; 
Southern Express Co. v. Caperton, 44 Ala. 101,4 Am. Rep. 118), which 
it is declared in Express Co. v. Caldwell, 21 Wall. 264, 22 L. Ed. 556, 
that it is not, still, having been pleaded, and the libelants thereby noti- 
fied that it would be relied upon, they were bound by every rule to show 
compliance, or that which would excuse it, or be barred. 

It is further urged that the condition requiring notice had been 
waived. But the only ground for this is the alleged failure of the 
agents of the line to assert it upon prior occasions, which is altogether 
insufficient. Even if their power to dispense with so important a pro- 
vision of the contract of affreightment was shown, the mère fact that 
they had not seen fit to insist upon it in other instances amounts to 
nothing in this. The circumstances which led them to do so, even if 
they could be inquired into, are not before us; nor is it contended 
that the consignées or underwriters knew of the practice, and relied 
upon it as the basis of their own inaction, to their hurt, which might 
possibly hâve availed them something if they had, but cannot as it is. 

The decree of the District Court dismissing the libel is affirmed. 



KORDLINGER v. UNIïED STATES. 

McELROî V. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. January 6, 1904.) 

Nos. 2,926, 2,875. 

1. CusTOMs DtjTiEs— Classification— Canaky Seed— Gbass Seed. 

Canary seed, which is botanically a grass seed, but is used principally 
as a bird seed, and which is not known commercially as grass seed, is not 
free of duty under the provision in Tariff Act Julv 24, 1897, c. 11, § 2, Free 
List, par. 656, SO Stat. 201 [U. S. Comp. St. 1901, p. 1687], for "grass seeds 
• * * not speeially provided for," but is dutiable under Tarife Act 
July 24, 1897, c. 11, § 1, Schedule 6, par. 254, 30 Stat. 171 [TJ. S. Comp. St. 
1901, p. 1650], covering "seeds of ail kinds not speeially enumerated," 

Appeals from the Circuit Court of the United States for the Southern 
District of New York. 

Thèse causes corne hère upon appeal to review the décision of the Cir- 
cuit Court, Southern District of New York, in United States v. Nord- 
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linger, 119 Fed. 478, which reversed a décision of the Board of Gen- 
eral Appraisers (G. A. 4,328 — T. D. 20,517), reversihg the assessment of 
duty on certain seeds by the collector of the port of New York. The 
importations were made under the tariff act of 1897. 

Alexander P. Ketchum, for appellants. 
Henr)- C. Platt, Asst. U. S. Atty. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. The merchandise in question consists 
of the seeds of a grass called phalaris, and is sold for food for birds. 
It is cultivated for the seeds. The stravv is very short, and of but 
little value. It is botanically a grass in the same sensé in which wheat, 
oats, and other seeds are grasses. The principal use, as the board finds, 
is that of its grain as bird food. There is no évidence in the record that 
it is ever used for any other purpose. It is the well-known canary 
seed. The collector classified it for duty under Tariff Act July 24, 
1897, c. II, § I Schedule G, 30 Stat. 171 [U. S. Comp. St. 1901, p. 
1650], par. 254, which reads: 

"254. Seeds : Castor beans or seeds, twenty-five cents per busliel of fifty 
pounds; flaxseed or linseed and other cil seeds not speelally provided for in 
tliis act, twenty-flve cents per bushel of flfty-six pounds ; poppy seed, fifteen 
cents per bushel ; • • • seeds of ail kinds not specially enumerated in 
tliis act, thlrty per centuui ad valorem." 

The importer claimed that it was free under TarifF Act July 24, 
1897, c. II, § 2, Free List, par. 656, 30 Stat. 201 [U. S. Comp. St. 1901, 
p. 1687], which reads: 

"656. Anise, caraway, cardamom, cauliflower, coriander, cotton, cunimin, 
fennel, fenugreek, heuip, hoarhound, mangel-wurzel, mustard, râpe, St. .JoUn's 
l)read or bean, sugar beet, sorgbum or sugar cane for seed ; bulbs and bulbous 
roots, not edible and not otherwise provided for ; ail flower and griiss seeds ; 
ail the foregoing not specially provided for in tbis act." 

The course of législation is illuminative of the intent of Congress. 

In 1883 flaxseed and linseed; hemp seed, râpe seed, and other oil 
seeds of like character; seeds aromatic and seeds of morbid growth; 
and garden seeds (except seed of the sugar beet) — were specifically pro- 
vided for in the schedules imposing duties (Tariff Act March 3, 1883, 
pars. 94, 452, 466, 636, 22 Stat. 488), and the free list enumerated "seeds 
of ail kinds, except médicinal seeds not specially enumerated or provid- 
ed for in this act" (paragraph 760). Under that act canary seed was 
free under paragraph 760. In 1890 the paragraph in the free list was 
changed so as to read : 

"699. Seeds: Anise, canary, caraway, cardamon, coriander, cotton, cummin, 
fennel, fenugreek, hemp, hoarhound, mustard, râpe, St. John's bread or beuo, 
sugar-beet, mangel-wurzel, sorghum or sugar cane for seed, and ail flower and 
grass seeds ; bulbs and bulbous roots, not edible ; ail of the foregoing not 
specially provided for in thls act" 

It would seem that Congress understood that canary seed was not 
commercially a grass seed; otherwise it would not hâve named it in 
this section, since it would be covered by the phrase "ail grass seeds." 

The free list paragraph of the act of 1894 (paragraph 611) is the same 
as the one last quoted, except that the word "croton" is inserted after 
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"coHon." In 1897 this paragraph was amended merely by omitting 
the word "croton," by inserting the word "cauliflower" after "carda- 
mon," and by striking out the word "canary." The natural interpréta- 
tion of the change would be that Congress intended to eliminate canary 
seed from this paragraph, leaving it to be found in whatever other para- 
graph might appropriately cover it. 

The theory of the importer is that Congress by the change sought 
merely to simpHfy the pragraph by eliminating the enumeration of an 
article which is botanically a grass seed. Such was the conclusion of 
the Board of General Appraisers, as appears from their opinion : 

"The reason advanced for the omission of the word 'canary' might be per- 
suasive of the Intent of Congress but for one fact and the natural déduction 
from It. By référence to Paxton's Botanical Dictlonary we find that canary 
seed is the only grass seed named in the paragraph, and there are no ilower 
seeds enumerated in the list. The beet, for instance, is a vegetable. cotton is 
a shrub, and cardamon is an herb. It would seem that the omission of the word 
'canary' was for the purpose of correcting a redundancy, and we adopt this 
inference." 

The difficulty with this argument is that it assumes that Congress 
used the word "grass seeds" in their scientific botanical sensé, without 
regard to their commonly received and popular meaning. In Nix v. 
Hedden, 149 U. S. 304, 13 Sup. Ct. 881, 37 L,. Ed. 745, the question 
was whether tomatoes were to be classed as "vegetables" or as "fruit," 
within the meaning of the tariff act of 1883. The court said : 

"The passages clted from the dlctionaries define the word 'fruit' as the seed 
of plants, or that part of plants which contains the seed, and especially tho 
juicy pulpy products of certain plants, coverlng and containing the seed. 
Thèse définitions hâve no tendency to show that tomatoes are 'fruit' as dis- 
tinguished from 'vegetables' In eommon speech, or within the meaning of the 
tariff act. * * * Botanically speaking, tomatoes are the fruit of a vine, 
just as are cucumbers, squashes, beans, and peas. But in the eommon 
language of the people, whether sellers or consumer = of provisions, ail thèse 
are vegetables." 

And the court cites Robertson v. Salomon, 130 U. S. 412, 9 Sup. 
Ct. 559, 32 L. Ed. 995, in which case, of an attempt to class beans as 
seeds, it was said : 

"We do not see why they should be classitied as seeds any more than wal- 
nuts should be so classified. Both are seeds in the language of botany or 
natural history, but not in commerce nor in eommon parlance. On the othor 
hand, in spealjing generally of provisions, beans may well be included under 
the term 'vegetables.' * * * This is the principal use to which they are 
put. Beyond the eommon knowledge which we hâve on this subject very little 
évidence is necessary or can be produced." 

Upon the appeal to the Circuit Court the government introduced the 
testimony of five apparently disinterested witnesses, dealers in grass 
and flower seeds, and to a limited extent in canary seed, who testified 
that canary seed is known not as a grass seed, but as a bird seed. The 
appellant criticizes their testimony on the ground that their expérience 
in wholesale dealings had not been sufficiently comprehensive ; but it 
should be borne in mind that they were not called to establish for the 
words a meaning peculiar to trade and commerce and différent from 
that given to them in eommon everyday speech. It is eommon knowl- 
edge that canary seed is a bird seed, and in eommon speech it is so 
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understood. The testimony of the dealers showed that they had the 
same understanding, and there is certainly no évidence in the record to 
show that there is some pecuHar trade classification of it différent there- 
from. 

The décision of the Circuit Court is affirmed. 



KENTUCKT NAT. BANK OF LODISVILLE, KT., v. CARLEY, 

(Circuit Court of Appeals, Third Circuit. Fcbruary 6, 1904.) 

No. 26. 

1. Bankruptct— Discharge— Objections— Evidence— Introduction— TistE. 

Where objections to a bankrupt's discharge were filed May 10, 1901, and 
the référée on August 15, 1901, proceeded witb the talîing of évidence, not- 
wlthstanding the creditor's objection, and at the meeting of that date, and 
at otber meetings subsequently held prier to September 3, 1901, when the 
proofs were fornially closed, the objecter had full opportunity to offer any 
évidence desired, its subséquent ap])lication to reopen the case for the 
purpose of introducing additional évidence, made more than a year there- 
after, was properly denied. 

2. Same— Presumption. 

Where an application for a bankrupt's discharge was duly referred to 
the référée, and the court affirmed bis report, and made an order of dis- 
charge, it will be presumed in support of the order that the court iuves- 
tigated objections made thereto, and overruled the same on the merits. 

3. Same— Palse Oath. 

Under Bankr. Act July 1, 1898, c. 541, § 29, par. "b," 30 Stat. 554 [U. S. 
Comp. St. 1901, p. 3433], providing that a person sliall be punished by im- 
prisonment on conviction of having knowingly and fraudulently made a 
false oath or account in or relating to any proceeding in bankruptcy, a 
bankrupt was not precluded from obtaining his discharge by reason of 
having made a false oath during the progress of the proceedings, unless 
such oath was "knowingly and fraudulently" false. 

4. Same— Issues. 

Where a créditer, in his spécification of objections to a bankrupt's dis- 
charge. In each instance alleged that the false oaths of the bankrupt 
alleged as a ground for withholding the discharge were knowingly and 
fraudulently made, he could not object to the court's refusai to withhold 
a discharge on a flnding by the référée that such false oaths were not made 
"knowingly and fraudulently," on the ground that such an issue was an 
inconciusive one. 

Appeal and Pétition for Review from the District Court of the United 
States for the District of New Jersey. 

A. Gordon Murray and Andrew C. Gray, for appellant. 
Francis D. Carley, for appellee, 

Before ACHESON and DALLAS, Circuit Judges. 

DALLAS, Circuit Judge. This case has been heard both upon pé- 
tition for revision and upon appeal. The pétition is intended, says 
the petitioner's brief, to obtain the revision by this court of the ref- 
eree's refusai to receive certain proofs, and of the action of the district 
judge "in not investigating the merits of the application for discharge." 
The appeal is from the order of the court granting the discharge. 
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There is no merit in the complaint that the référée precluded the pe- 
titioner from presenting relevant évidence. Its spécifications of ob- 
jections to the bankrupt's discharge were filed on May lo, 1901, and 
the référée was right in proceeding, notwithstanding its objection, with 
the taldng of évidence under those spécifications, on August 15, 1901. 
At the meeting of that date, and at those subsequently held, it was 
actively represented by counsel, and it was not, at any of them, pre- 
vented from ofïering any évidence it desired to submit. On Septem- 
ber 3, 1901, the proofs were formally closed, and the matter was then 
submitted to the référée for décision ; and it was not until a year there- 
after that the motion was made to reopen the case for the purpose of 
introducing additional évidence. This motion was properly denied. 
The case should not hâve been reopened so long after it had been closed, 
for the réception of any proof not manifestly important ; and we hâve 
examined the record and the petitioner's brief with especial référence 
to this subject, without finding anything in either of them which, in 
our judgment, should prevent our acceptance of the opinion expressed 
by the référée that the new évidence which the objecting creditor de- 
sired to introduce was immaterial. The référence to the référée was 
made in conformity with the third paragraph of gênerai order 12 (89 
Fed. vii), and his report was filed upon March 23, 1903. Two months 
aftervvards, viz., on May 25, 1903, the court made two orders, one of 
which affirmed the report of the référée, and directed that a discharge 
be granted to the bankrupt in accordance therewith, and the other 
of which was in the terms in which formai orders of discharge are 
commonly and properly made. Collier on Bankruptcy (4th Ed.) p. 639, 
and note. We cannot assume that the learned judge confirmed the re- 
port of the référée without due considération, or that he discharged the 
bankrupt without investigating the merits. On the contrary, it is to be 
presumed that whatever he should hâve done was done ; for "there is 
no principle of law better settled than that every act of a court of com- 
pétent jurisdiction shall be presumed to hâve been rightly done until 
the contrary appears." Eltonhead v. Allen, 119 Fed. 126, 55 C. C. A. 
671, and cases there cited. Moreover, this point, even if well taken, 
would be of no practical conséquence, for the petitioner, by its appeal, 
has invoked the investigation of the merits by this court, and it, upon 
fully considering them, is satisfied that the order in question, whether 
made with or without investigation, was, in itself, a correct and proper 
one. 

The spécifie errors assigned go to the action of the court below in 
afhrming the referee's findings upon matters of fact. To refer to thèse 
spécifications in détail, and discuss the proofs with référence to them, 
would serve no useful purpose, and would occupy much time. Sufiîce 
it, therefore, to say, that we hâve thoroughly scrutinized ail the évi- 
dence, and upon careful considération of it are clearly of opinion that 
the material facts were correctly found by the référée, and that, conse- 
quently, the court's confirmation of his report with respect to them was 
unquestionably right. It has, however, been contended that the facts 
as found by the référée did not justify the discharge of the bankrupt, 
because, as to certain oaths made by him in the course of the proceed- 
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ing, the finding of the référée was, not that they were not false, but that 
thie bankrupt had not "knowingly and fraudulently" made a false oath. 
This contention is based upon the supposition that the words "know- 
ingly and fraudulently," as they ocrur in paragraph "b" of section 29 
of the bankruptcy act (Act July i, 1898, c. 541, 30 Stat. 554 [U. S. 
Comp. St. 1901, p. 3433]), do not apply to its clause relating to the 
making of a false oath. We cannot assent to this supposition. It is 
not accordant with the construction of the section which, in our opin- 
ion, is the only reasonable one, and which the District Court for the 
Eastern District of Pennsylvania in Re Beebe, 116 Fed. 48, has as- 
sumed to be the only possible one. In Collier on Bankruptcy (4.th Ed.) 
p. 167, it is said that "the oath, if available as an objection to a dis- 
charge, * * * must bave been knowingly and fraudulently made," 
and for this statement In re Beebe and other cases are cited. Further- 
more, the appellant's spécifications of objections to discharge, in each 
instance in which they alleged the making of a false oath, expressly 
averred it to hâve been knowingly and fraudulently made. Conse- 
quently, the issue which the référée and the court decided was precisely 
the one which this appellant had itself tendered for décision, and it has 
no right now to assert that that issue was an inconclusive one. 

Both upon the pétition for revision and upon the appeal the order 
of the District Court discharging the bankrupt, Francis D. Carley, is 
affirmed. 



UNITED STATES v. WALTER H. GRAEF & CO. 

(Circuit Court of Appeals, Second Circuit. January 6, 1904.) 

No. 3,247. 

1. CusTOMS DuTiBS— Commercial Désignation— Galloons. 

In construing paragraph 263, Tarlff Act Aug. 28, 1894, c. 349, f 1, Sched- 
ule I, 28 Stat. 529, relating to cotton "galloons," held, as to certain cotton 
bands, In widths not less than one inch, with perfectly straight or plain 
selvedged edges, which are used In trlmming bats, that, although such ar- 
ticles, up to an inch in width, may be icnown as "galloons" In trade and 
commerce, they are not so known when thelr width exceeds one Inch. 

2. Samb— Classification— Cotton Tkimmings— Hat Bands. 

Certain woven cotton articles, from 1 to 2% Inches wlde, chlefly used as 
hat bands for trlmming men's hats, held to be dutiable as "trimmings" of 
cotton, under paragraph 276, Tarlff Act Aug. 28, 1894, c. 349, § 1, Sched- 
ule J, 28 Stat 530, and not as "galloons," under paragraph 2G3 of said act 
(28 Stet. 529), nor as "manufactures of cotton • • » not specially pro- 
vided for," under paragraph 264 of said act 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

For opinion below, reversing a décision of the Board of General Ap- 
praisers (G. A. 4991 — T. D. 23,280) which sustained the action of the 
collector of the port of New York in assessing duties upon certain 
merchandise imported under the tariff act of 1894, see 120 Fed. 1015. 

Chas. D. Baker, Asst. U. S. Atty. 
Albert Comstock, for appellees. 
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Before WALLACE and LACOMBE, Circuit Judges. 

LACOMBE, Circuit Judge. The goods in question, as found by the 
board, are articles woven in widths from about i to 2^/2 inches, and in 
pièces of varions lengtlis, with perfectiy straight or plain selvedged 
edges or borders, and are composed wholly or in chief value of cotton. 
They are expressly designed and chiefly used as bat bands for trimming 
men's hats. The collector assessed them for duty under paragraph 
276 (Act Aug. 28, 1894, c. 349, § I, Schedule J, 28 Stat. 530), which pro- 
vides for "laces, edgings, nettings, * * * trimmings," etc., com- 
posed of cotton, not specially provided for. The board sustained such 
classification. The importer contends that they are covered by para- 
graph 263 (28 Stat. 529), which provides for "cords, braids, * * * 
tapes, gimps, galloons," etc., "woven, braided or twisted * * * 
made of cotton," etc. The Circuit Court classified them as manufac- 
tures of cotton not specially provided for, under paragraph 264. Both 
sides agrée in the proposition that paragraph 264 does not apply, since 
the articles are specially provided for under either paragraph 263 or 
paragraph 276. Both also agrée in the further proposition that the 
articles are trimmings and covered by paragraph 276, unless they are 
galloons, and therefore more specifically provided for in paragraph 
263. 

The dictionaries generally concur in defining "galloon" as a "nar- 
row, tapelike fabric used for binding hats, shoes, etc." While this défi- 
nition is sufîicient to answer the purpose of a dictionary, it is évident 
that it lacks précision. The word "narrow" is a relative term, of 
varying meanings. It is easy to conceive of a tapelike fabric so nar- 
row as to corne within the définition, and equally easy to conceive of 
one so wide that it must fall without it. There is nothing in the dic- 
tionaries which indicates just where the dividing Une cornes. In the 
case at bar that line is indicated with sufficient definiteness to enable us 
to détermine the classification of the goods, samples of which are sub- 
mitted. The weight of évidence indicates that although articles like 
thèse up to an inch in width may be known as "galloons" in trade and 
commerce, they are not so known when their width exceeds one inch. 
We therefore conclude that the classification of the collector was cor- 
rect. 

The décision of the Circuit Court is reversed, and that of the board 
afîirmed. 

127 F.— 44 
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FARMERS' BANK OF EDGEFIBLD, S. C, v. C. D. CARR & CO. et al. 

In re T. FDRSE & CO. 

(Circuit Court of Appeals, Pourth Circuit. February 2, 1904.) 

No. 507. 

1. Bankeuptcy— Secueed Claims— Pkesent Advances. 

A mortgage given to secure présent advances, made In good faith, to a 
persoD who within four months tLereafter becomes a bankrupt, is valid. 

2. SAME— ANTECEDENT DeBTS. 

Where, at the time of tbe exécution of a mortgage to secure antécédent 
debts and a présent advancement, the évidence showed that the mortgagor 
knew it was In faillng circumstances, and that, if such fact was not known 
to the président of the mortgagee, it was known to other of the mortgagee's 
ofBcers, and could easily bave been ascertained by the président, and the 
mortgagor became a bankrupt witbln four months thereafter, tbe mortgage 
could not be sustained as security for the antécédent debts on the ground 
that It was given under a bona fide belief on the part of both mortgagor 
and mortgagee that the mortgagor was solvent. 

Appeal from the District Court of the United States for the District 
of South Carolina, at Charleston, in Banl<ruptcy. 

This case cornes up on appeal from tbe District Court of the United States 
for the District of South Carolina, sitting In bankruptcy. T. Furse & Co., hav- 
ing been adjudged bankrupts, the Farmers' Bank of Edgefleld, S. C, flied its 
pétition setting up a mortgage upon the stock of goods of the bankrupts, exe- 
cuted Oth Septomber, 1902. given to secure three several notes — one dated 17th 
April, 1902, for $400, one dated 7th June, 1902, for $300, one dated Oth Septem- 
ber, 1902, for $300. The référée reported tuât this mortgage was executed 
within four months of the adjudication in bankruptcy ; that the notes of 17tb 
April and 7th June were for antécédent unsecured debts, and that the note of 
September 6, 1902, was for a présent loan. He reported as hls opinion that as 
to the flrst two notes the mortgage was invalld, and that as to the September 
note it was a good lien. Exceptions were taken to this on behalf of the mort- 
gagee, and on the hearing before the District Court the référée was sustained. 
The mortgagee obtalned leave to appeal, and the case is hère on assignments 
of error, ail golng to the validity of the mortgage as to the April and June 
notes. No other assignments of error were flled. 

T. M. Mordecai, for appellants. 
Barnard B. Evans, for appellees. 

Before GOFF and SIMONTON, Circuit Judges, and McDOWELL, 
District Judge. 

SIMONTON, Circuit Judge. We are thus confined to the single 
question whether this mortgage is vaHd as to the April and June notes. 
The essential principle of the bankrupt law is that ail of the bankrupt's 
property be divided equally, without préférence, to the payment of his 
debts. It abhors préférences. But if bona fide an advance in prassenti 
be made to one who afterwards within four months becomes a bank- 
rupt, that will be sustained, and a lien therefor held valid. And it bas 
been held that if a debtor and créditer, both bona fide, believe that the 

ï 1. See Bankruptcy, vol. 6, Cent Dig. § 259. 
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debtor îs solvent, and neither hâve cause to believe otherwîse, a mort- 
gage given when an actual advance is made securing as well the sum 
advanced as antécédent debts will be held valid, although four months 
thereafter the debtor be declared bankrupt. McNair v. Mcintyre, 113 
Fed. 113, 51 C. C. A. 89; Pirie v. Trust Co., 182 U. S. 446, 21 Sup. 
Ct. 906, 45 L. Ed. 1171. But the fact that neither the debtor nor the 
créditer knew, or had reason to know, that the debtor was in faiUng 
circumstances or insolvent, must be made to appear clearly and without 
question. McNair v. Mcintyre, supra. 

We hâve examined the testimony in this case in the record. It is im- 
possible to escape the conclusion, after reading that testimony, that the 
bankrupts certainly knew their precarious condition as to insolvency ; 
and that, if the président of the Edgefield Bank did not know it, he 
had every reason to do so if he had used his opportunities, and that 
certainly other officers of the bank knew it. The bare fact that, before 
he would make the September loan, he required a mortgage of ail the 
stock in trade of the bankrupts as security for the antécédent loans is 
strong proof of this. 

We see no error in the decree of the District Court. It is affirmed. 



FARMERS' MFG. CO. v. SPRUKS MFG. CO. et al. 

(Circuit Court of Appeals, Fourth Circuit February 2, 1904.) 

No. 403. 

1. Patents— Anticipation— Patent eob Ineffective Device. 

A patent for a device wliieh fails to accomplisli the desired end Is not 
an anticipation of one for a device which suceessfully accomplishes It 

2. Same — Ventilating Bareels. 

The East patent, No. 429,021, for a ventilating barrel, made of a sheet 
of veneer, the essential feature of which is the making of parallel slits 
in the veneer lengthwise of the barrel, and terminatlng at a distance from 
the ends, leaving the edges of the sheets intégral, which at the same time 
enables the barrel to be given the proper curvature throughout its length, 
and affords ventilation, was not antieipated by anything in the prior art, 
and, in vIew of the fact that the barrel of the patent met instant récogni- 
tion on account of its superior utility and cheapness, and at once vs'ent into 
extensive use, must be conceded patentable Invention. Claims 1 and 3 also 
held infringed. 

Appeal from the Circuit Court of the United States for the Eastern 
District of North Carolina, at Newbern. 
For opinion below, see 119 Fed. 594. 

E. T. Fenwick and H. H. Bliss, for appellant. 
Hector T. Fenton and W. B. Rodman, for appellees. 

Before GOFF and SIMONTON, Circuit Judges, and BRAWLEY, 
District Judge. 

BRAWLEY, District Judge. l'his suit was brought by the Farm- 
ers' Manufacturing Company, assignée of John F. East, against the 

f 1. See Patents, vol. 38, Cent. Dig. § 73. 
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Spruks Manufacturing Company and others, to enjoin the infringe- 
ment of letters patent No. 429,021, dated May 2J, 1890, for an im- 
provement in barrels. The court below decided that the East patent 
was invalid, in that it did not involve anything more than ordinary 
mechanical skill, in view of the extensive prior art knowledge ; and, 
second, that there was no infringement of the East patent by de- 
fendants. 

The East patent contains four clauses of claim. The proofs and 
argument relate to an allégation of infringement of claims i and 3, 
only, which are as follows : 

"(1) A barrel or réceptacle having its sides composée! of a sheet of veneer pro- 
vlded wlth parallel slits arrangea lengthwise of the barrel, and terminal iiig 
at a distance from the edges of the sheet, and leavlng the edges of the veneer 
sheet continuons or intégral, as shown and described." 

"(3) A barrel or réceptacle having Its sides composed of a sheot of veneer pro- 
vided wlth parallel slits arrangod lengthwise of tlie barrel, and termiiiatiiig at 
a distance from the edges of the sheet, and expanded in the uiiddle to a greater 
diameter than at the ends, substautially as showu and described." 

In his statement of invention, East says : 

"I am aware that it is not now to make barrels of veneer, and that tlio ends 
of a veneer barrel hâve boen drawn together by flrst slitting the edges of t!)e 
veneer blank in order to get the bilge or curve to the barrel, and I do not claim 
any such construction." 

His invention, as stated by him — 

"Consists of a barrel composed of a veneer blank eut through Its rnlddle with 
a séries of parallel slits extending transversely to the blank and longitudinally 
to the barrel, but not out to either odge of the blank, thus leaving the edges 
of the blank, which form the chines of the barrel. continuons or unsevorcd, while 
the middle eut portion is extouded to get the bilge or curve to the barrel, and 
also to form veutilating openings." 

The first patent for a barrel made of veneer was issued to Sheridan 
Roberts, May 14, 1861, and reissued as No. 6,044, September 8, 1874; 
and the opinion of the court below, so far as it adjudges East's patent 
invalid, seems to hinge upon that. That invention relates to the forma- 
tion of the body of the barrel in volute sheets eut or removed from the 
surface of solid cylindcrs, and forming the bulge of the barrel by fonn- 
ing notches or slots from the edges toward the center, or cutting out or 
removing gores or wedge-shaped pièces from each edge, so that, by 
bringing thèse eut surfaces into contact by means of hooping the body 
of the barrel, the barrel thus formed will hâve the desired bulge. An 
examination of this patent discloses that its design was to form a tight 
barrel, and a barrel shape, as contradistinguished from a mère cylinder, 
was obtained by cutting out gores or wedge-shaped pièces at the ends ; 
and, by drawing in the veneer sheet at the joined ends, the gore spaces 
would be closed up. The vice of Roberts' patent was that it did not 
hâve that peculiar curvature at its sides, continuons from top to bottom 
and at every vertical line, which for âges bas been known to be neccs- 
sary for giving the greatest strength. It is this arch shape through- 
out, at every vertical line of its sides from top to bottom, that distin- 
guishes a barrel from a cylinder. Roberts' patent wotild produce a 
package with a cylindrical central zone and two cone-like ends. What 



FARMEBS' MFG. CO. V. SPKUKS MFG. CO. 693 

he refers to in his statement of invention as producing the "desired 
bulge," by the drawing together of the ends from which wedge-shaped 
pièces had been eut, would not be that bilge with uniform curvature 
from top to bottom so essential to a barrel-shaped barrel. The com- 
pressing the ends of the cylinder could hâve no otlier effect than to pro- 
duce the semblance of a bulge, in that it was wider at the center than at 
the ends. It could hâve no bulging form of any spheroidal sort, and 
must remain simply a cylinder in the center, with the weakness char- 
acteristic of mère cylinders — of collapsing under pressure. Roberts' 
so-called barrel, therefore, is nothing more than a cylinder with a wider 
diameter and with cone-shaped ends, and lacks the curve or true bilge 
at the central zone, so essential to the strength of a barrel. It is prob- 
ably due to this essential vice that barrels made after Roberts' device 
never came to be commercially successful, although the testimony shows 
that prolonged and expensive efforts were made to manufacture on the 
Roberts plan. Patent was granted to him in 1861, and renewed in 
1874. It had been before the public for 29 years when East's applica- 
tion was before the Patent Office, and must hâve been thoroughly 
known to the commissioner when East's application was considered, 
and had proved to be inoperative and worthless. Roberts' Ijarrel was 
not, and was not intended to be, a ventilating barrel. Considering this 
patent as an alleged limiting or anticipating document, what would a 
person skilled in the art of barrel making produce from inspecting the 
drawings of the patent and following it? Nothing but a tiglit, un- 
ventilated barrel, with a cylindrical center and cônes at the ends. For 
nearly 30 years it had been on the public record without producing 
any effect on the art or trade of barrel making. It cannot be said that a 
patent for a device which fails to accomplish the desired end is an 
anticipation of one which successfully accomplishes it. 

The other patent referred to in the court below is that of Elijah 
B. Georgia, No. 164,542, dated June 15, 1875. This invention, as 
stated in the application— 

"Relates to meaus wliereby fruits may be packetl, transported, and kept with- 
out détérioration for a considérable period. The invention consista in having 
the staves or heads or both sawed or incised longitudinally, or in the direction 
of the grain, so as to get the necessary aération witliout weakening materially 
the stave." 

It does not seem to us that this Georgia patent has any real pertinency 
to the matter involved in this controversy, as this barrel is essentially 
différent in structure from that involved in the patent in suit. This is 
an ordinary stave barrel with apertures or ventilators. East does not 
prétend to hâve been the fiirst to make ventilators in a stave barrel. 
The essence of his invention and the characteristic thing about it, was 
that for the first time a ventilated barrel was made of veneer, and the 
central, outward, bulging bend at the central zone was secured by means 
of precisely arranged incisions or indentations in the veneer sheet, 
which thus relieved the fibers at the middle of the strain. 

Certain other patents were offered in évidence, such as the fruit 
basket of Cook, No. 24,723 ; the cherry box of Mabbett, No. 73,352, 
and the wooden mat of Bailey, No. 417,215. They require little notice, 
as it is not contended that East is the first to hâve devised ventilating 
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réceptacles for fruit, or the first to hâve invented the use of veneer for 
the making of such packages. 

The need of a ventilated barrel for the shipment of vegetables had 
been greatly felt along the whole South Atlantic Coast by those en- 
gaged in truck farming, and, previous to East's invention, secondliand 
flour barrels, with holes chopped by hand, w^ere commonly used for 
this purpose. Thèse were found to be inconvénient, expensive, and 
sometimes unsanitary; and the testimony shows that, after East's in- 
vention, barrels were made of veneer from a gum tree which grows 
abundantly in that région, and put upon tlie market at a cost of about 
one-half of the old barrels, and that about a million of such barrels are 
now being annually made and sold for the shipment of potatoes alone, 
and that, except the recently produced barrel of the défendant, there is 
no other ventilated veneer barrel used in that région but that manu- 
factured by the complainant company or its licensees ; and there is 
also testimony that parties interested in the défendant company, includ- 
ing Mr. Canfield, its gênerai manager, importuned the complainants 
for the right to manufacture their barrels, but were refused because 
they had already granted a license for the territory which he was 
endeavoring to secure. The testimony is abundant that the East 
barrel had gone into gênerai use, that the public had attested its supe- 
rior utility and value by adopting the same, and that it had superseded 
ail other barrels previously used for like purposes. The fact that prior 
devices, such as the Roberts and the Georgia barrel, had not been suc- 
cessful, and that the East barrel secured gênerai acceptance and ex- 
tensive use, and was a commercial success, créâtes a strong and almost 
conclusive presumption that the East barrel was the product of inven- 
tion and had patentable merit, and that something more than mère ap- 
plication of mechanical skill was involved in its production. It is diffi- 
cult to draw the line between mechanical skill and patentable inven- 
tion, and now that East has succeeded in producing a barrel of great 
commercial use, out of simple and inexpensive material, by what seems 
to be but a trivial modification of previously known devices, it is easy 
to say that any mechanic skilled in the art, having before him the pre- 
vious invention of Roberts, could readily hâve accomplished the same 
object by ordinary mechanical skill, but the fact remains that, not- 
withstanding the great demand and imperative need of the very thing 
that East produced, no other mechanic or barrel maker had ever pro- 
duced such a barrel previous to East's patent. Simple as the device is, 
others failed to see it, or to estimate its value, or to bring it to the 
public notice. Ventilated barrels were known and used long before, 
but thèse were barrels made of staves, and ventilating holes were eut 
with hatchets or by mechanical means, such as are set forth in the 
Georgia patent. So, too, barrels made of veneer could be made in 
accordance with the Roberts patent, which would produce a tight, 
unventilated barrel, with cônes at the ends, and a cylindrical center. 
The opinion of the learned judge below states the différence between 
the Roberts barrel and East's in thèse words : 

"Avoidlng the Roberts method of making a bilge barrel by contractiiig the 
chine ends, he did three thiugs which differentiate his method and the product 
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of It — three steps which are sequential — the order of which îs essential, and 
ail so dépendent on each other, that none may be omitted without destroylng, 
or at least failing to obtain, the résultant finislied product, the ventllating bilge 
barrel of veneer described in the patent" 

It is precisely this process of differentiation that lies at the basis of 
East's patent, and the invention consists in arranging incisions or 
indentations at the central zone of the veneer sheet, whereby is pro- 
duced not only ventilated openings at the center, but also, and that 
which seems more important, by thus relieving the fibers at the middle 
of the strain, the barrel is capable of being expanded in the middle so 
as to produce the true bilge at the center, and secure the true barrel 
shape, in lieu of the cylindrical shape of the Roberts barrel. That 
is the essence of the East patent, and therein, it seems to us, was dis- 
played the true inventive faculty. It was this last step which has 
turned previous failures into a success, and we are therefore of opinion 
that the East patent is valid. 

The next question is whether the défendant company has infringed 
this patent. The defendant's barrel is made in accordance with the 
patent barrel roll for shaping veneering for truck barrels made by G. 
D. Canfield, inventer, February i, 1901. As stated by the court below : 

"This barrel is made frooa a sheet of veneer. The latter is eut to form two 
barrels ; the central, dividiug Une showing the Unes of cutting the sheet into 
two parts, from each of which two barrels are made. The blank for each barrel 
is a flat sheet, having at each end a séries of gores between the end hoops, and 
the center bilge a séries of parallel cuts partially through the wood." 

And, as further stated, ventilation is supplied in the defendant's bar- 
rel, "near the head or chine ends, rather than altogethcr in the cen- 
tral portion of the barrel." There is much testimony tending to show 
that the defendant's barrel is superior to the East barrel ; that the ven- 
tilation near the chine ends, by openings eut through, is more perfect 
than in the East barrel ; and this is probably true, for it appears that 
the ventilation in the central portion of defendant's barrel is very slight, 
as compared with that secured by the slots eut in the outer portion of 
the barrel; but it would be none the less an infringement, if the de- 
fendant, by additional efforts, has produced a better barrel, provided 
that in the process of making the improved barrel the défendant used 
any part of that device or method for which East's patent was granted ; 
and it seems clear to us that, in the process of manufacturing its bar- 
rel, the défendant has adopted East's invention of cutting through the 
middle a séries of parallel slits extending transversely to the blank and 
longitudinally to the barrel, and not out to either edge of the blank. It 
is precisely thèse longitudinal parallel slits in the center of the barrel 
that is the essence of East's invention, for it is this that differentiates 
East's barrel from the Roberts barrel, with its smooth, continuons, un- 
cut, imperforate central zone, which had proved to be impracticable and 
useless. Without thèse longitudinal incisions, the arch shape which 
distinguishes a barrel from a cylinder could not be attained ; and that 
thèse slits are made for this very purpose is proved by Canfield him- 
self , the gênerai manager of the défendant company. He says : 

"The slits marked B on the defendant's veneer sheet are for the purpose of 
giving the barrel a uniform bilge or curve." 
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And agaîn, on page 130, he says : 

"As bas been stated in my previous testimony, the slits are put In tliere [re- 
ferring to the defendant's barrel] for the purpose of giviug the barrel an eyen 
curve from the top to the bottom of the barrel." 

And although it is plain that the défendants do not rely upon thèse 
central incisions for the purpose of giving ventilation to their barrel, 
they do rely upon the characteristic part of East's patent, and upon the 
device employed by him for the first time, and for which his patent 
was granted; that is, the longitudinal slits in the central zone, which 
allow the fibers to bilge out uniformly, and provides that strong, arch- 
like support necessary to true barrels, and without which the Roberts' 
patent — the barrel with the solid center — had proved to be an inopera- 
tive and worthless article. 

It is true that East has not discovered any new elementary material 
for the making of barrels, and the elementary principle upon which 
barrels are constructed is old ; but he has adopted a new form, and 
discovered a new combination, a diversity of method and diversity of 
effect, a new niodus operandi, whereby it has been practically démon- 
strated that cheaper and better results are obtained, which benefit the 
world; and therefore, under the principles and précédents, he has be- 
come entitled to that protection which the patent laws are intended to 
secure for "any new and useful improvement on any art, machine, 
manufacture, or composition of matter." Such combination, however 
simple and obvious, if entirely new, is patentable, and not the less so 
because up to a certain point he uses old metliods and old matcrials. 
Having produced a new and better resuit by his invention, the law looks 
to that, and "it is of no conséquence," says Justice Story, "whether 
the thing be simple or complicated, whether it be by accident, or by 
long, laborious thought, or by an instantaneous flash of the mind, that 
it was fiirst done." 

The expert witness for the défendant appellee admits, "I do not fînd 
ail of the individual éléments [of the East barrel] in any one of the 
patents noted." A casual inspection of ail of the patents introduced in 
behalf of the défendant below makes it clear that the essential feature 
of East's invention, to wit, the longitudinal incisions at the circumfer- 
ence, which secured the bilge or true barrel shape, as well as the venti- 
lating apertures, were not in any of them, or suggested by any of them. 

In the case of the Barbed Wire Patent, 143 U. S. 275, 12 Sup. Ct. 
443, 36 L. Ed. 154, the Suprême Court of the United States, in review- 
ing the state of the art, says : 

"It is true that the afflxing of barbs to a fence wlre does not apparently give 
a wide seope to the ingenuity of the inventor; but, from the crude device of 
Hunt to the perfected wlre of Glidden, each patent has marked a step in the 
progress In the art. The différence between the Kelly fence and the Glidden 
fence is not a radical one ; but, slight as It may seem to be, It was apparently 
this which made the barbed wlre fence a practical and commercial success. 
• • • Under such circumstances, courts hâve not been reluctant to sustain 
the patent to the man who has taken the final step which has turned a failure 
Into a success. In the law of patents, It Is the last step that wins. It may be 
strange that, consldering the important results obtained by Kelly in his patent, 
it did not occur to him to substitute a coiled wire in place of the wire-shaped 
proug, but ev'idently it did not; and to the mau to whom it did ought not to 
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be denied the quallty of Inrentor. There are many Instances In the reported 
décisions in thls court wtiere the monopoly haa been sustained In favor of ttie 
l.ast of a séries of inventors, ail of whom were groplng to attain a certain re- 
suit, which only the last one of the number seemed able to grasp. Consplcuous 
among thèse is the case of Loom Company v. Higgins, 105 U. S. 580, 591 [26 L. 
Ed. 1177], where an Improvement In looms for weaving pile fabries, consisting 
of such a new combination of known devices as to give to a loom the capacity 
of weaving 50 yards of carpet a day when before It could only weave 40, was 
held to be patentable. It was said by the court, In answer to the argument 
that the combination was a mère aggregatlon of old and well-known devices, 
that 'thls argument would be sound if the combination claimed by Webster was 
an obvions one for attaining the advantages proposed — one whlch would occur 
to any mechanlc skilled in the art. But it is plain from the évidence, and from 
the very fact that it was not sooner adopted and used, that It did not for years 
occur in thls llght to even the most skillful persons. It may hâve been under 
their very eyes. They may almost be said to bave stumbled over It, but they 
oertalnly failed to see it, to estimate its value, and to brlng It Into notice. 
• • • Now that It bas succeeded, it may seem very plaln to any one that 
he could hâve dohe it as well. Thls Is often the case with Inventions of the 
greatest merit. It may be laid down as a gênerai rule, though, perhaps, not 
an invariable one, that if a new combination and arrangement of known élé- 
ments produce a new and bénéficiai resuit, never attained before, It Is évidence 
of Invention.' So, In Consolidated Valve Companv v. Orosby Valve Company. 
113 U. S. 157, 179 [5 Sup. Ct. 513, 525, 28 L. Ed. 939], It was said 'that Richard- 
son's Invention brought to success what prior inventors had essayed and partly 
accomplished. He used some things which had been used before, but he added 
just that which was necessary to make the whole a practically valuable and 
economlcal apparatus. The fact that the known valves were not used, and the 
speedy and extensive adoption of Richardson's valve, are facts in harmony 
with the évidence that bis valve contains just what the prlor valves lack, and 
go to support the conclusion at whlch we bave arrived on the question of nov- 
elty.' In Smith v. Goodyear Dental Vulcanlte Company, 93 U. S. 486-495 [23 
L. Ed. 952], it was said by the court, 'We do not say that the single fact that a 
device bas grown Into gênerai use, and has displaced other devices whlch had 
previously been employed for analogous uses, establishes in ail cases that the 
later device involves a patentable Invention. It may, however, always be con- 
sidered ; and, when the other facts In the case leave the question In doubt, It 
Is sufficient to turn the scale.' " 

In Keystone Manufacturing Company v. Adams, 151 U. S. 144, 14 
Sup. Ct. 297, 38 L. Ed. 103, the court says : 

"Where a patentable Invention consists of an Improvement of a machine pre- 
viously existing, it is not always easy to point out what it Is that distlnguîshes 
a new and successf ul machine from an old and Ineffectuai one ; but when, in 
a class of machines so widely used as thls in question, it Is made to appear at 
last, after repeated and futile attempts, a machine has been contrived which 
accomplishes the resuit desired, and when the Patent Office has granted a 
patent to the successful inventor, the court should not be ready to adopt a 
narrow or astute construction fatal to the grant." 

In Smith v. Goodyear Dental Vulcanite Company, 93 U. S. 498, 23 
L. Ed. 952, the court says : 

"The patent Itself Is prima facie évidence that the patentée was the flrst 
inventor. At least, it casts upon him who dénies It the burden of sustaining 
bis déniai by proof. We do not flnd such proof in the case." 

In TopHff V. TopHff et al., 145 U. S. 156, 12 Sup. Ct. 825, 36 L. Ed. 
658, the court says : 

"It is not sufficient to constitute an anticipation that the device relled upon 
might, by modification, be made to accomplish the function performed by the 
patent in question, if It were not designed by Its maker, nor adapted nor 
actually used, for the performance of such function," 
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The simplicity and apparently obvious nature of East's device seem 
to be thé chief argument against its patentability, but the books are full 
of cases where patents hâve been sustained for changes in niethods 
which seem equally simple. The substitution of the bot blast for the 
cold in making iron; the use of a flame of gas to finish cloth, rather 
than the flame of oil; the substitution of pit coal for charcoal, and of 
anthracite coal for bituminous coal, in certain processes — are some of 
them. 

This court has very recently, in Crown Cork & Seal Company v. 
Aluminum Stopper Company, io8 Fed. 845, 48 C. C. A. 72, been called 
upon to review that phase of the question wherein éléments, none of 
which were new, were so co-ordinated as to produce a new and success- 
ful resuit, and its conclusions need not be repeated. 

While the question of patentable novelty in East's device might not 
be entirely free from doubt, the grant of a patent by the Patent Office 
créâtes a presumption in its favor, which those who contest it must re- 
but by proofs ; and when the proofs show, as they do, that there was a 
wide and gênerai demand for a new and cheaper barrel, that none of 
the alleged anticipatory devices had filled that want, and that East's 
barrel met instant public récognition, gênerai acceptance, and extensive 
use, superseding ail other devices, the presumption of novelty seems ir- 
résistible ; and our conclusion is that the patent should be upheld, and 
the défendants enjoined from infringing it by the making of the longi- 
tudinal slits in the central zone, which the testiinony clearly shows that 
they do. In so far as it is claimed that they hâve improved upon East's 
invention, in providing additional ventilating apertures, this opinion, of 
course, does not afl:ect such alleged improvement. 

The decree of the Circuit Court will therefore be reversed, and the 
case remanded for further proceedings in conformity with this opinion. 
Reversed, 



h. A. THOMPSON SCENIC RY. CO. v. CHESTNUT HILL CASINO CO., 

Limited, et al. 

(Circuit Court of Appeals, Third Circuit. Jauuary 28, 1004.) 

No. 11. 

1. Patents— Patentable Invention — Combination of Oxd Eléments. 

While It may not be possible to formulate a définition of a patentable 
combination of old éléments which will in ail cases dlstinguisli it from 
a mère aggregation of the results of the several éléments of which it is 
constltuted, it may be sald that the efïect produced by the combination 
must be new and useful, and not such as would suggest itself to the uiind 
of an ordinarily intelligent person, experiencéd in the art to which the 
supposed Invention relates. 

2. Same— Pleasuee Railways. 

The Hinkle patent, No. 307,942, clalm 1, for "a gravity tramway having 
a convoluted return curved track crossing itself, substantially as described, 
and for the purpose set forth," which Is to economize space by means of 
the convoluted crossing track, is void for lack of patentable invention ; 
also helé not infringeâ, even If valid. 



L. A. THOMPSON SCENIC RT. CO. T. CHESTNUT HILL CASINO CO. 699 
3. S AME. 

The Thompson patent, No. 367,252, clalm 5, for an elevated gravity and 
cable railway, in comblnation with a car provided wlth an automatic 
gripping device, and a cable and motlTe power, is void for lack of inven- 
tion ; being merely for an aggregation o£ old devices, producing no new 
resuit by their coaction. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 119 Fed. 359. 

Frank S. Busser and George J. Harding, for appellant. 
Joseph C. Fraley, for appellees. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

GRAY, Circuit Judge. This is an appeal from the decree of the 
United States Circuit Court for the Eastern District of Pennsylvania, 
in the suit of the L. A. Thompson Scenic Railway Company v. Chestnut 
Hill Casino Railway Company and James A. Griffith, for an alleged in- 
fringement of two patents, namely, the Hinkle patent, No. 307,942, 
and the Thompson patent. No. 367,252. The complainant-appellant 
was the owner of both patents. The former of thèse patents contains 
three claims, the latter, ten, and the bill of complaint simply alleged in- 
fringement generally, without specifying any particular claims. At 
the conclusion of the testimony, however, counsel for complainant 
stated that he would ask only for a decree upon claim i of the Hinkle 
patent, and claim 5 of the Thompson patent. Both patents relate to 
what are called "gravity pleasure roads." 

The Hinkle patent, No. 307,942, explains in its spécifications the in- 
vention covered by it, as foUows : 

"My invention relates to gravity pleasure roads having cars vs-hich run on 
tracks, the cars returning by gravity and momentum to their starting point, 
and bas for its object to inerease the distance of possible travel of the cars 
within the necessarily clrcumscribed space in which such structures are built, 
and also to enahle an audience to observe the opération of the cars" with 
facllity and comfort. 3Iy invention consists of a continuons convoluted traclv 
passing through two or more ellipses in traversing the space within which the 
ti'aek is contained. My invention further consists in a central revolving audi- 
torium within the gravity road or track, whereby the passengers can be con- 
tinuously observed by the audience." 

The first of the three claims is the only one which is charged to be 
infrînged, and is as follows : 

"(1) A gravity tramway having a convoluted return curved track crossing 
Itself, substantially as described, for the purpose set forth." 

In the spécifications, the patentée says : 

"I am aware that it is not broadly new to construct a gravity pleasure 
tramway in a circle and with alternate dépressions and eminences for a car 
to pass over." 

Whatever is claimed, therefore, as new in this first claim, must be 
covered by the words, a "convoluted return curved track crossing 
itself." The purpose of this convolution of the curved track is ob- 
vious. As set forth in the spécifications, it is, that within the neces- 
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sarily circumscribed spaces which can be devoted to thèse pleasure 
gravity roads, the duplication of a circular or partially circulai- track 
upon itself, enables a ride to be given as long as could be given in twice 
the space where there was no "convoluted return curved track cross- 
ing itself." The spécifications and drawings call for two circular, or 
nearly circular, tracks, as the resuit of the convolution, with space for 
an "audience pavillon" in the center, from which the moving cars on the 
gravity road can be seen, during their whole course around both con- 
volutions. 

The defendant's structure is not circular in form, but elongated, so 
that for the greater part of the distance, the undulating tracks run in 
directions parallel and close to each other, widening somewhat at the 
return curves. The "convoluted return curved track crossing itself," 
is, in its essential form, illustrated by a cord fastened together at the 
ends, held in either circular or nearly circular form, or elongated, as 
the circle can be by placing the hands on opposite sides of the periph- 
ery, and pulling them in opposite directions until there are two sides 
straight and parallel, curving at the ends around the fingers, which 
stretch and elongate the circle. If, in either position, a half turn is 
made, bringing one side upon the other at the middle of the circle or 
of the elongated figure, and one half is folded or turned back over and 
upon the other, we hâve a convoluted figure, whose periphery crosses 
itself precisely as do the tracks in the patent in suit. The tracks of the 
patent in suit undulate to produce the ascents and descents by which 
gravity and momentum are brought into play, and at the crossing place, 
the one is lowered below the other, so that cars may pass and repass 
without obstructing each other. 

It was not new in the art of constructing gravity pleasure roads, to 
go round and round within the same space upon tracks coinciditig in 
their gênerai direction, and running alongside of each other, where the 
car was shifted by a switch or other device from one track to the other. 
The continuons ride provided by the simple crossing of one convolu- 
tion over another at a différent grade, did not, in our opinion, iuvolve 
invention, and we think the court below was right in so deciding. 

The German patent, No. 11,453, dated Mardi 4, 1880, as shown in 
the record, gives us a return track in the form of the figure 8. At 
the place where the tracks cross themselves, one is raised so far above 
the other as to permit cars to pass over and under each other, thus mak- 
ing an endless unobstructed return track. If one loop of the figure 8 
is turned over upon the other, we hâve a convoluted return track, that 
is the "gravity tramway having a convoluted return curved track cross- 
ing itself, substantially as described, for the purpose set forth," of the 
first claim of the Hinkle patent. 

We think the court below was also right in the view that, even if 
the claim stated were valid, there was no infringement, since the spécifi- 
cations referred to by the language of the claim, call for a continuous 
convoluted track passing through two or more ellipses, and the accom- 
panying drawings and descriptions show ellipses nearly circular in form, 
and which permit a central revolving observation platform or pavillon, 
the spécifications stating one of the objects of the invention to be, "to 
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enable an audience to observe the opération of the cars with facility 
and comfort." No such arrangement is possible with the tracks of the 
alleged infringing railway, which are straight and parallel and close 
together, except at the ends where short curves are necessary to make 
a return. 

The invention of the Thompson patent, No. 367,252, is thus described 
in the spécifications : 

"My invention consists, flrst, In providing an elevated railway of simple con- 
struction, while at the same time strong and durable, suitable for couveying 
cars or coaches by gravity and propelling tliem by cable motive power over the 
longitudinal undulating planes thereof. My invention consists, secondly, in the 
construction and arrangement of cable-gripping uiechanism undei' a car, 
whereby one or more passenger cars or coaches travellng over the rails of the 
elevated structure may be readily and elïectively attached to and detaehed 
from the cables, either automatically or otherwise. My invention consists, 
thirdly, of the détails of construction and combination of parts hereinafter 
fully described, and pointed out in the claims." 

Of the ten claims of this patent, ail hâve been withdrawn from con- 
sidération except the fifth, which is for 

"An elevated gravity and cable railway, in combination with a car provided 
■with a gripping deviee operating automatically, a cable, and motive power, 
arranged substantially as described, to elovate simultaneously cars traveling 
in opposite directions, substantially as and t'or the purposes set forth." 

There is clearly no invention in the séries of inclines with which the 
structure of this patent is furnished, and by which cars are moved by 
gravity down such inclines and carried by momentum ail the way, or 
partly, up reciprocal ascents. This is common to ail gravity roads, and 
it is not understood that serious contention was made that the Thomp- 
son patent covers this feature of the structure. As already quoted, the 
patentée of the previous Hinkle patent says, in his spécifications, 

"I am aware that it is not broadly new to construct a gravity pleasure tram- 
way in a cirele and with alternate dépressions and eminences for a car to pass 
over." 

Of course, the momentum obtained by a car in running down one 
incline, will not carry it ail the way up another of the same height, and 
to complète the circuit to the point of starting, the car must be assisted 
or lifted at some point on its journey. Out of the ten claims of the 
Thompson patent, the fifth, which we hâve quoted and which is the 
only one now relied upon by appellants, describes "an elevated gravity 
and cable railway in combination with a car provided with a gripping 
deviee operating automatically." This is a claim evidently meant to 
cover any automatically acting gripping deviee, and not to be confined 
to the particular gripping deviee described in the spécifications. The 
claim thus broadly construed cannot be sustained, in view of the prior 
art. An automatic gripping deviee is shown in a British patent of 1823, 
and set forth in the record. So also, there is an automatic gripping 
deviee shown in the United States "Alexander patent," No. 269,554, 
of 1882, cited in the appellee's brief and set forth in the record. It is 
enough, however, to refer to the description of such a deviee in the 
spécifications of the Hinkle patent itself. The deviee is not claimed, 
but is fully described both in the text and the drawings, and as will be 
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found by référence to lines 39 to 59 of the spécifications, as contained in 
the officiai copy of the same. 

Counsel for appellant, in their brief, admit that automatic grips were 
old and well known, and contend that the automatic grips of complain- 
ant and défendant should be held to be mechanical équivalents, although 
they differ in their construction. This being so, then, we hâve two 
cléments of the combination, out of the three described in claim 5, 
that are old. This brings us to consider, whether the third élément of 
the claim possesses such novelty as to sustain the patentability of the 
combination as described, or whether, if ail the éléments of the com- 
bination are old, there is, nevertheless, a nevv resuit, achieved by the 
coaction of thèse old éléments; in other words, whether there is pre- 
sented a patentable combination of old éléments. We may answer the 
last question at once, by saying that, assuming ail the éléments of the 
combination to be old, there is presented a mère aggregation of the 
results of the several éléments, and not a single new and bénéficiai re- 
suit, never attained before, achieved by their coaction, as the product of 
the combination. It is not easy, and perhaps not possible, to form- 
ulate a définition or test of a patentable combination of old éléments, 
vvhich will serve in ail cases to distinguish it from a mère aggregation 
of the results of the several' éléments of which it is constituted. But it 
is safe to say that the effect produced by the combination must be 
new and useful, and not such as would suggest itself to the mind 
of an ordinarily intelligent person experienced in the art to which 
the supposed invention relates. If the three éléments of the combina- 
tion described in the fifth claim of the Thompson patent, to wit, the 
gravity and cable road, the automatic grip, and the arrangement of the 
cable and motive power, to elevate simultaneously cars traveling in 
opposite directions, are ail old, we fail to see any such new and useful 
resuit produced by the combination, as the law demands, or at least fail 
to see anything in the combination beyond the achievement of ordinary 
mechanical skill. 

But the appellant strongly contends that the validity of the Thompson 
patent dépends largely upon the novelty and invention which character- 
ize the latter part of the fifth daim. To use the language of the ap- 
pellant's brief, 

"Thompson, however, was the flrst to combîne a conibined gravity and cable 
road, extending In opposite directions, and Independent cars runniug tbereon 
having automatic grips, with means whereby the cables ou the oppositely 
ascending inclines were ail operated simultaneously or in unison by the same 
motive power. This enabled any number of cars to be operated in the same 
and opposite directions simultaneously, wlthout danger of interférence, with- 
out danger of one car overtaking another, and at the same speeds. It is not 
pretended that this important feature Is found In the prior art." 

Whether this précise arrangement of the cables on the trolleys and 
drums, by which when actuated by a single motive power cars can be 
moved simultaneously in opposite directions and at the same speed, be 
new or not, we are constrained to believe that it did not require in- 
ventive genius to make such an arrangement. It seems perfectly clear, 
then, that as combined gravity and cable roads, and automatic gripping 
devices combined with the cable, were not new at the date of this patent, 



lu A. THOMPSON SCENIC BT. CO. V. CHESTNUT HILL CASINO CO. 703 

the fact that a cable should be so arranged and actuated as to elevate 
"simultaneously cars traveling in opposite directions," cannot impart 
novelty or patentability to the combination. As said by counsel for 
appellees in his brief, 

"Wherever there Is an endless cable runnlng along outgoing and return 
traeks, it will elevate the cars which taUe hold of it, wherever they happen 
to be situated, and if some of them do so upon the outgoing track and others 
upon the return track, at the same moment, it must perform Its fuctlon simul- 
taneously upon cars traveling in opposite directions." 

The appellant laid much stress upon, and devoted much space in his 
brief to, the fact that the learned judge of the court below, in the course 
of his opinion accompanying the decree, alluded to his own knovvledge 
of the existence of combined gravity and cable roads in the coal régions 
of Pennsylvania, long prior to the date of either of the patents in suit. 
The learned judge, in introducing the subject, used this language: 

"The combination of ascendlng planes and descending inclines, over the one 
of which cars are elevated by means of a cable and over the other are propelled 
by the force of gravity, is not new in gênerai railroad engineering or in thia 
spécial branch of it." 

He then cites spécifie instances of such combinations existing, some 
of them 50 years ago. He concludes what he has to say in this regard, 
as follows : 

"Thèse are matters of local hlstory in the anthracite coal régions, so promi- 
nent and well known to me by Personal acquaintance and observation, that I 
feel justifled in referring to them in this way." 

Then with the remark, "But to keep strictly to the record, there are 
several of the defendant's références which clearly disclose the élé- 
ments under discussion," he proceeds to discuss the évidence of the 
record as to anticipation. We do not think the learned judge meant to 
maintain that the structures to which he referred were matters of which 
"judicial notice," as that phrase is used in our jurisprudence, could be 
taken. The référence seems to hâve been made out of the fullness of 
his knowledge and expérience in regard to thèse structures and, as 
naturally, apposite to and illustrative of the questions discussed by 
counsel in the suit before him. No hint or suggestion is made by the 
learned judge, that the knowledge of the fact referred to by him, de- 
termined the resuit at which he arrived. That he freely stated the 
facts he had in mind, in regard to combined gravity and cable roads, 
tends no more to invalidate or impeach his decree than the fact that he 
had this knowledge, though he were silent in regard to it. Extended 
expérience in the affairs of life, does not disqualify a judge, who does 
not use or seek to use it unfairly. 

On the whole, we think the appeal must be dismissed. 
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STROMBERG-CARLSON TELEPHONE MFG. CO. T. AMERICAN 
BLECTEIO TELEPHONE CO. et al. 

(Circuit Court of Appeals, Seventh Circuit January 5, 1904) 

No. 1,005. 

1. Patents— Infeingement— TELEPHONE Tbansmittebs. 

The Stromberg and Carlson patent. No. 580,434, for an Improvement In 
téléphone transmitters, construed, and heUd not antlcipated and valld ; also 
iufringed as to clalms 1, 5, 6, and 7. 

Appeal from the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

Appellant falled In its suit to hold appellees for Infrlngement of letters 
patent No. 580,434, April 13, 1893, to Stromberg and Carlson, for an Improve- 
ment In téléphone transmitters. 

The spécification and the clalms relied on are as follows : "Our invention re- 
lates to a téléphone transmitter, our object belng to provide an improved form 
of transmitter of the granular-carbon type vehich can be manufactured at small 
cost, and which wlll effectively maintain the granular carbon In a separated 
and sensitive condition. 

"In accordance wlth our invention, vre mount upon the rear face of the 
diaphragm a sheet containing fine openings or meshes, preferably wire gauze, 
against which the granular carbon rests, and by means of which it Is separated 
and kept in a divided condition. Llkewise, upon the statlonary électrode fs pro- 
vlded a sheet of gauze against which the granular carbon rests. In an Inter- 
mediate position between is plaeed a gauze sheet, the openings in which are 
quite coarse, permltting the passage of the granules of carbon, thus constantly 
agitating the granules, as the diaphragm vibrâtes, to prevent packlng, and to 
maintain the granules In a separated and highly sensitive condition. 

"We hâve lllustrated our invention in the accompanying drawings, In which : 

"Figure 1 Is a sectional view of the transmitter. Fig. 2 is a view of the 
diaphragm. Figs. 3 and 4 are views of the coarse-mesh gauze. Figs. 5 and 6 
are views of the sheet of gauze mounted upon the statlonary électrode. Flg. 
7 is a view of the separating ring. Figs. 8 and 9 are views of the ring which 
holds the gauze in place. 

"Like letters refer to like parts in the several figures. 

"Upon the rear face of the diaphragm, a, is mounted the sheet a' of wire 
gauze or slmilar material, provlded wlth fine meshes or openings. Against the 
face of the statlonary électrode, b, rests a sheet, b', of wire gauze having fine 
meshes, and in front of the sheet b' rests the sheet c of wire gauze, having 
meshes of considérable size to permit the passage of the granules of carbon 
through the openings. Between the sheets, b' and c, is Interposed a ring, d, 
and the sheet c is provlded with a rim, c', which fits over the électrode, b, and 
is surrounded by a ring, e, which clamps the rim of the sheet, c, in position. 
The ring, e, carries a flange, e', upon which is mounted a ring, f, of plush, the 
soft flbers of which rest against the sheet of gauze, a', upon the diaphragm, and 
prevent the escape of the carbon granules. The carbon granules rest against 
the sheets of fine gauze upon the diaphragm and the statlonary électrode, and 
the Irregularities of the surfaces agitate the granules as the diaphragm is 
vibrated, thus preventing the granules from packing, and malntainlng the same 
in a highly sensitive condition. As the diaphragm vibrâtes the granules are 
caused to pass through the coarse openings of the sheet c, thus further assist- 
Ing in dividing the granules and preventing packlng. The sheets b' and c are 
electrically connected with the statlonary électrode, while the sheet a' la elec- 
trically connected with the diaphragm, and as the granules are forced against 
the gauze sheets a more perfect electrical contact is secured than when pressed 
against a fi;at surface. 
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"Having described oiir invention, what we claim as new, and désire to secure 
by letters patent, Is : 

"(1) In a teleplione transmltter, the comblnation wlth the diaphragm of the 
sheet of gauze mounted upon the rear face thereof, the stationary électrode, 
the sheet of gauze mounted upon the face thereof, the sheet of eoarse gauze, 
the ring separating the same from the sheet mounted upon the électrode, said 
sheet of eoarse gauze having a, rim encircling said électrode, a ring clamping 
said rim to the électrode and provided with a flange, and a ring of plush or 
similar material between said flange and the diaphragm, substantially as de- 
scribed." 

"(5) In a téléphone transmitter, the combination, with a diaphragm, of a sheet 
of conducting material provided with fine openings or meshes mounted upon the 
rear face thereof, and granular carbon resting in contact with said sheet, 
whereby the granules engage the meshes of the sheet to efCect a good electric 
contact, and the granules are agitated to prevent packing, substantially as de- 
scribed. 

"(6) In a téléphone transmitter, the combination, with a diaphragm, of a sheet 
of conducting material provided with fine openings or meshes mounted upon 
the rear face thereof, a sheet of conducting material provided with fine open- 
ings or meshes mounted opposite the sheet upon said diaphragm, and granular 
carbon between said sheets, whereby the granules are agitated to prevent pack- 
ing, substantially as described. 

"(7) In a téléphone transmitter, the combination, with a diaphragm, of a sheet 
of conducting material provided with fine openings or meshes mounted upon 
the rear face thereof, a stationary sheet of conducting material provided with 
fine openings or meshes, granular carbon between said sheets, and a sheet of 
material having openings or meshes, and situated between said flrst-mentioned 
sheets, substantially as described." 

As illustrative of the prlor art, appellees exhibited the foUowlng patents: 
314,312, March 24, 1885, Blake ; 335,364, February 2, 1886, Keller and Lyon ; 
350,772, October 12, 1886, Roberts ; 357,452, February 8, 1887, Blake ; 380,426, 
Aprii 3, 1888, Farmer ; 380,427, April 3, 1888, Farmer ; 380,752, April 10; 1888, 
Farnham ; 395,476, January 1, 1889, Blake ; 433,981, August 12, 1890, Davis ; 
480,656, August 9, 1892, Christy ; 489,990, January 17, 1893, Scribner ; 517,564, 
April 3, 1894, Deckert ; 527,214, October 9, 1894. McCoubray ; 545,922, Septem- 
ber 10, 1895, Stromberg and Carlson ; 548,748, October 29, 1895, Ericsson; 
563,395, July 7, 1896, Moore ; 566,416, August 25, 1896, Schwarze ; 575,896, Jan- 
uary 26, 1897, Kotyra ; 584,868, June 22, 1897, Gent, Staveley, and Parsons. 

Other facts are stated In the opinion. 

Charles A. Brown, for appellant. 
Charles C. Bulkley, for appellees. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Jtidges. 

BAKER, Circuit Judge (af ter stating the facts as above). The trans- 
mitter is that part of the téléphone into which one speaks. The sound 
waves vibrate a diaphragm. In the class of transmitters of which we 
treat, the electric current passes from the diaphragm which constitutes 
one électrode and one wall of a chamber, through a confined mass of 
finely granulated carbon, to the stationary rear wall of the chamber, 
which is the other électrode, and thence upon the wire. In accordance 
with the compression or relaxation of the carbon granules by the dia- 
phragm's vibrations, the current finds less or greater résistance in fîow- 
mg between the électrodes. The variations of résistance causé undula- 
tions in the current. The idéal condition, we suppose, is that in which 
the compression and relaxation of the carbon granules strictly follow 
the diaphragm's vibrations, and thus produce undulations of the cur- 
rent which correspond exactly to the modulations of the voice, and 
127 F.— 45 
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whjch may therefore cause, by means of the receiver at the end of the 
line, a complète reproduction of the original sound waves. But it was 
found at once that the carbon granules tended to pack. The packing 
disturbed the mechanical correspondence between the vibrations of the 
diaphragjn and the motions of the carbon granules; this disturbance 
diminished the contact between the granules and the électrodes, and 
caused an undue and improper résistance in the electric current; and 
this résistance in turn developed a beat that tended to fuse the granules 
and aggravate the packing. For more than a dozen years prier to the 
patent in suit, inventors had been giving their attention to thèse diffi- 
culties. 

It is préférable that the diaphragm be in a vertical position, for thus 
the Sound waves impinge upon it directly. If the diaphragm be hori- 
zontal, the Sound waves, to strike it, must be led in a tube around an 
angle.* It is also préférable that the opposing électrode be stationary, 
for, to the extent that it is elastic or movable with the vibrations of the 
diaphragm, the degree of variation in the compression and relaxa- 
tion of the carbon granules is diminished. Thèse two désirable fea- 
tures were retained by Stromberg and Carlson in their attack upon the 
difficulties named. 

Their transmitter, which the record shows is a pronounced success, 
and came at once into a large demand and use, overcomes the difficul- 
ties in this way : Upon the rear face of the vertical diaphragm, which 
is the front électrode, they mount a sheet of conducting material pro- 
vided with fine openings or meshes, "preferably wire gauze." In the 
fine openings the finely granulated carbon becomes inmeshed or en- 
tangled. That is, if the comminuted carbon be pressed against the 
mesh, in the fine openings granules would likely become entangled or 
wedged, so that if the mesh were held face downward the wedged 
particles would not fall out. A like mesh is provided upon the face 
of the rear électrode, which is stationary. The circumferential wall 
of the carbon chamber is a ring of plush. Between the électrodes, 
parallel therevi^ith and about equidistant therefrom, is a partition of 
wire gauze with larger openings through which the carbon granules 
may pass. This partition is attached to, and rigidly held in its place 
by, the stationary électrode. The chamber is filled with carbon gran- 
ules. As the diaphragm moves inward, the granules get the fuU ben- 
efit of the compression, for the rear électrode or wall is solid and station- 
ary. As the diaphragm retracts and moves outward, the tendency of 
the granules to pack and settle down is met by the separating and sup- 
porting actions of the meshes on the électrodes and of the openings in 
the partition. The elasticity of the plush ring also contributes to the 
resuit by giving a somewhat bellows-like action to the chamber. Inas- 
much as the vibrations of the diaphragm are exceedingly rapid, it is 
found that thèse means keep the granules in a separate and sensitive 
condition. And, with that condition of the granules, the conducting 
material of the meshes affords a good electrical connection between 
the granules and the électrodes. The resuit, according to the record 
before us, is that appellant's transmitters remain indefinitely as good as 
new. 
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The record shows various prior efforts to improve the original trans- 
mitter of the granular-carbon type. Some (Gent, Staveley, and Par- 
sons, for instance) tried the effect of a graduai, automatic rotation of 
the transmitter. This is a conception utterly fôreign to that of Strom- 
berg and Carlson. McCoubray and others attached the carbon cham- 
ber to the diaphragm so that the vibrations thereof would shake the en- 
tire chamber and its contents. This form of transmitter dépends upon 
the agitation of the granules, as a mass, to produce the variations of 
résistance in the current; and it is évident that the devisérs thereof 
evaded one of the conditions of the problem thàt Stromberg and Carl- 
son faced and solved, namely, the securing of a separate and sensitive 
condition of the granules while retaining that greatest possible range 
of compression and relaxation of the granules which comes from cham- 
bering them between the vibrating diaphragm, as the front électrode, 
and a solid, fixed wall, as the rear électrode. Others (Blake, Keller 
and Lyon, Roberts, Farnham, Davis, Christy, Scribner) proved the 
difïîculty of the full problem by eliminating another of the désirable 
features, namely, the vertical diaphragm. In the horizontal transmitter 
the granules cannot escape contact with, and an even distribution over 
the surface of, the bottom électrode, and thus a part of the difficulties 
is met by the change of position. But, on the other hand, the packing 
and settling down of the granules effect a complète séparation from 
the upper wall of the chamber. Davis employed spikes to reach into 
the receding carbon, stir it up, and préserve contact. Farnham put the 
diaphragm on top, buried the other électrode in the carbon, and, to 
préserve contact with the diaphragm, relied upon an elastic and exten- 
sible bottom. Blake and others placed the diaphragm at the bottom, 
and thus secured the action of gravity and the diaphragm's vibrations 
in agitating the granules. Recognizing that contact could not be 
maintained with the upper wall, they devised various forms of pendent 
électrodes. Blake used a wire gauze buried in the carbon. The gauze 
had openings through which the granules could pass. It is manifest 
that this screen would not afford a very soHd face for the diaphragm 
to compress the granules against. Roberts, and Keller and Lyon, ex- 
hibited thicker forms of pendent électrodes with fewer openings. 
Scribner, after stating in his spécification that the sieve and other pre- 
ceding forms had proven unsatisfactory, claimed that suffîcient com- 
pression of the granules could be secured by using a pendent électrode 
with vanes. Obviously neither the screen nor any other form of pen^ 
dent électrode wâs called upon to perform the function of the interme- 
diate partition between the vertical diaphragm and the solid rear élec- 
trode of the patent in suit. In thèse horizontal transmitters, the faces 
of the électrodes display various departures from a smooth, even sur- 
face; but we hâve not stated thèse features, for the reason that ap- 
pellees agrée that the strongest examples of the prior art with respect 
to the "roughening," as they call it, of the faces of the électrodes, are 
exhibited in the remaining références. Thèse pertain to vertical trans- 
mitters. Deckert shows a rear électrode the surface of which is cov- 
ered with pyramids formed by cutting V-shaped grooves at right angles 
in the face of the électrode. Thèse pryamids are large in comparison 
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with the sîze of the carbon granules. Ericsson's drawing-s indicate that 
a few pointed projections were made on the inner surface of the di- 
aphragm, and that concentric waves were eut in the rear électrode. 
The distance between the pointed projections, and likewise between the 
crests of the waves, is great as compared with the size of the granules. 
On the inner surface of Moore's diaphragm is a sheet of conducting 
material provided with a séries of wavelike projections, eight in num- 
ber; and in the real électrode are eut recesses the purpose of which 
"is that in filling in the powdered material it may enter in thèse recesses, 
and therefore, when the device is turned up on its side, by falling eut 
of said recesses into the space between the face of the solid carbon and 
the diaphragm, it will furnish a sufficient quantity to fill said space well 
without requiring such care and exactness before adjustment, and yet 
will leave the powdered material somewhat loose, that it may not pack 
between the parts." None of thèse électrode surfaces conveys a hint 
of the desirability of having a sheet of conducting material provided 
with fine openings in which the fine granules would become inmcshed. 
The prior art, as we view it, fails to show a combination that fore- 
shadowed the concept of any of the claiins in suit, or tlic équivalent of 
an intermediate perforated partition between a vibrating and a fixed 
électrode, or an électrode surface provided with fine openings or 
meshes. It follows, without further élaboration, that in our judgment 
the claims are valid, and not to be narrowed to less than the natural 
import of the words employed. 

On the inner surface of the diaphragm of their transmitter appellees 
paste fine carbon granules. This forms a sheet of conducting ma- 
terial provided with fine openings, mounted upon the rear face of the 
diaphragm, designed and able to inmesh the fine gfranules within the 
chamber. In the solid électrode they eut fine concentric openings witli 
square edges. This surface présents fine openings, designed and aljle 
to inmesh the fine granules within the chamber. The fact that the 
mesh is eut ont of the surface of the électrode, instead of being fash- 
ioned independently and then attached, we regard as immaterial. Their 
intermediate partition is made of sheet métal, with perforations through 
which the granules may pass. The appropriation of thèse essentials 
establishes infringement of claims 5, 6, and 7. In assembling their 
transmitter appellees hâve avoided making a Chinese copy of ail the 
coupling members mentioned in claim i ; but they hâve every part in 
substance, and the changes seem to us to hâve been designed as éva- 
sions. 

Appellees claim that, pending this suit, they hâve ceased to make 
the transmitter complained of ; but they do not exhibit what further 
changes they hâve made, they give no assurances for the future, and 
throughout this litigation they hâve denied appellant's rights. There 
is no reason why an injunction should not issue. 

The decree is reversed, with the direction to enter a decree in ap- 
pellant's favor for an injunction and an accounting. 
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STANDARD SCALE & POUNDRY CO. v. McDONALD et aL 

(Circuit Court, W. D. Missouri, W. D. January 25, 1904) 

1. Patents— Pboctjkbment by Fbaud— Remedy ot Actual Inventoe. 

An applleant for a patent, while his application Is pendîng in the Pat- 
ent Office, bas no exclusive rlght to the invention which will sustain a 
suit in equity by him to enjoin another from using the same and for an 
accounting, although it is shown that, while he was the original inventer, 
défendant wrongfuUy and by fraud bas secured a patent to bimselt" for 
the invention. The patent laws conteuiplate tbat the right to a patent 
shall in ail cases be determined in the first instance by the Patent Office. 

In Equity. On demurrer to bill. 

Thia is a bill in equity to enjoin the défendants from the use of a certain 
patent, and for an accounting to the eomplainant. ïhe substance of the 
bill Is that in 1901 one Darius M. Orcutt invented and perfected a certain 
new, useful, improved wagon scale, known as the "Pitless Scale," and that 
he is the true, original, and flrst inventer of said improvements, with other 
allégations that it had not been invented or used in any foreign country or 
in this prier to his invention and use; that said Orcutt was employed in 
1901 by the défendants to superintend the manufacture and sale of wagon 
scales at their factory in this state, during which time he made and applied 
the discovery in question; that he filed an application in the office of the 
Gommissioner of Patents, In conformity with the statute and the rules pre- 
scribed by the commissloner, on the ICth day of February, 1903, for a patent 
on his invention, and that he was afterwards informed, and for the flrst 
time learned, that the Gommissioner of Patents, on an application for letters 
patent for said invention theretofore filed by two of the défendants, had 
granted said défendants letters patent therefor, issued on the 17th day of 
February, 1903; that the said patentées were not the original and flrst in- 
ventors of said device, and that they had obtained the same by fraudulent 
représentations to the Patent Office Department, and in fraud of the rigl»ïs 
of said first and original inventer; and that the eomplainant became the 
owner of ail the rlghts and Interest of the said Orcutt in said invention, by 
a proper deed of asslsnment, which had been duly filed in the office of the 
Gommissioner of Patents. The bill allèges that the défendants under said 
patent are wrongfully manufacturing said scales, using said invention in 
fraud of the rights of the eomplainant, and to the Injury of Its business; 
praying for an injunctlon against the défendants in the further use thereof 
and for an accounting. 

To this bill the défendants demur on the ground that the eomplainant has 
no sueh title or interest in the invention as to enable it to maintaîn this 
suit, and that it does not appear from the bill that the TJnited States has 
granted letters patent on the invention sued upon to the eomplainant. 

Karnes, New & Krauthoff, for eomplainant. 
Higdon & Higdon and Jas. F. Mister, for défendants. 

PHILIPS, District Judge (after stating the facts as above). The 
question to be decided is, where A. daims to be the original inventor of 
a patentable device, for which he is entitled to a patent from the 
United States, and B. has wrongfully and surreptitiously, in fraud of 
the rights of A., obtained a patent from the government for the inven- 
tion, has he a standing in a court of equity to enjoin B. from the use of 
the patent, and for an accounting ? The only reported décisions touch- 
ing directly this question are Hoeltge v. Hoeller, 2 Bond, 386, Fed. 
Cas. No. 6,574, and Murjahn v. Hall (C. C.) 119 Fed. 186. "The for- 
mer dénies the right, upon the ground that, the défendant having a 
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patent, ail presumptions of law are in favor of its validity, and that, 
notwithstanding thfe complainant has made his application for a patent 
right, which at the time of filing his bill had not been passed upon by 
the Commissioner of Patents, his right was only inchoate, and that the 
court was witliout jurisdiction to anticipate the décision of the Commis- 
sioner of Patents upon the application, and décide in this indirect way 
the validity of the défendants' patent, and that, until the complainant 
succeeded in obtaining a patent, he was not in a position to contest 
the validity of the défendants' patent by a suit which, in eiïect, was for 
an infringement. The latter case overruled the demurrer to the bill. 
The opinion of Judge Townsend, in the latter case, is quite brief. The 
conclusion of the court would seem to hâve been influenced by the 
considération that the défendant had, by cunning and deceit, obtained 
the complainant's secret of invention, and that it inheres in the prin- 
ciples of equity jurisprudence to obstruct and prevent the enjoyment 
of the fruits of such fraud. It did not appear in that case, as in the 
one at bar, that the complainant had filed his application for a patent 
with the Commissioner of Patents, and that such application was pend- 
mg before the commissioner at the time of the issuance of the patent 
to the défendant. 

As the exclusive right of the inventor to the use of his invention 
does not exist at common law, but dépends alone upon législative ac- 
tion, Congress has the power to prescribe the method and procédure 
by which such exclusive right shall be obtained. To this end, Con- 
gress has created a department known as the "Patent Office," to which 
is committed the whole matter of procédure in obtaining patents. To 
that department the original inventor must first make his application 
for a patent, accompanied with models, spécifications, and certain de- 
scriptive, intelligible data. Thèse are referred by the commissioner to 
a designated board of examiners, who, by reason of their learning and 
expérience in such matters, are experts, presumably peculiarly qualified 
for determining whether the given device possesses the requisite quali- 
ties of an invention, as distinguished from mère mechanical ski 11 ; 
whether or not it be a practicable and useful device; and whetlier it 
has been anticipated in use by some other invention, or conflicts with 
some other patented grant. It does seem to me that it never was the 
mind of Congress that the inventor, without complying with the stat- 
utory scheme of submitting his claim to the Patent Office for its action 
thereon, could go into a United States court in the first instance to 
hâve determined the question of his right to a patent, and the exclu- 
sive use of the claimed invention. 

Section 4904, Rev. St U. S. 1878 [U. S. Comp. St. 1901, p. 3389], 
déclares : 

"Whenever an application Is made for a patent which, in the opinion of the 
commissioner, would interfère with any pending application, or with auy 
unexpired patent, he shall give notice thereof to the appUcants, or applieant 
and patentée, as the case may be, and shall direct the primary examiner 
to proceed to détermine the question of priorlty of Invention. And the com- 
missioner may issue a patent to the party who is àdjudged the prior inventor, 
unless the adverse party appeals from the décision of the primary eiaminer, 
or of the board of examiners-in-chief, as the case may be, wlthin sucù time, 
not less than twenty days, as the commissioners shall prescribe." 
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The bill discloses that, prior to the issuance of the patent to the de- 
fendants, the application of Orcutt to the Patent Office for a patent 
was filed. This brought the case precisely within the provision for 
a patent, conflicting with a "pending application"; thus devolving 
npon the comniissioner the duty imposed by the statute to give the 
required notice and proceed to the hearing, etc. While the bill is 
silent as to whether or not the commissioner observed the statute in 
this respect, the presumption is always to be indulged that the public 
officer did his mandatory duty. 

It may be conceded to complainant's contention that section 4918 of 
the statute [U. S. Comp. St. 1901, p. 3394] has no application to the 
situation of this case, for the reason that there are no "interfering pat- 
ents," as the complainant admittedly has no patent. It may be further 
conceded that the procédure before the department prescribed in the 
instance of "interfering patents" is only a cumulative remedy, and 
is not exclusive of the right of either of the patentées to resort to a 
court of equity to hâve the adverse patent annulled. This was ex- 
pressly ruled by the court of Appeals of the Seventh Circuit in Western 
Electric Company v. Sperry Electric Co., 59 Fed. 295, 8 C. C. A. 129, 
18 U. S. App. 472, in which case Chief Justice Fuller presided on the 
circuit. It is to be observed that in that case the complainant had a 
conflicting patent. 

As persuasive proof that it was never contemplated by Congress that 
the mère claimant to an invention not patented, without more, could 
maintain a suit in equity against the patentée, is the provision of section 
4915 of the statute [U. S. Comp. St. 1901, p. 3392] which provides as 
follows : 

""V^lienerer a patent on application is refnped, either by the Commissioner 
of Patents or by the Suprême Court of the District of Columbia upon appeal 
from the commissioner, the applicant may hâve remedy by bill in equity ; 
and the court having eognizance thereof, on notice to adverse parties and 
other due proceedings had, may adjudge that said applicant is entitled, ac- 
cording to law, to reçoive a patent for his invention, as specified in his clalm, 
or for any part thereof, as the facts in the case may appear. And such 
adjudication, if it be in favor of the right of the applicant, shall authorize 
the commissioner to issue such patent on the applicant filing in the Patent 
Office a copy of the adjudication, and otherwise complying with the re- 
quirements of law. In ail cases, wliere there is no opposing party, a copy 
of the bill shall be served on the commissioner and ail expansés of the 
proceeding shall be paid by the applicant, whether the final décision is in his 
favor or not." 

This statute shows that while Congress required the inventer to sub- 
mit his claim for patent, in the fàrst instance, to the patent department 
of the government, it did not intend that so valuable a thing as the in- 
ventor might obtain through the grant of a patent should be subject 
to the final arbitrament ç>î that department. Why should Congress 
thus déclare that, if the application for a patent should be refused either 
by the Commissioner of Patents or the Suprême Court of the District 
of Columbia, "the applicant may hâve remedy by bill in equity," if such 
remedy existed even in advance of any such adverse action by the Com- 
missioner of Patents or the Suprême Court of the District of Columbia ? 
The enactment would hâve been an act of supererogation. 
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Walker on Patents, § 316, recognizes the rule to be, as held in 
Hoeltge V. Hoeller, supra, that: 

"A blU cannot be flled in an interférence suit untll tbe complainant'a pat- 
ent is actually granted; and, until the defendant's patent is actually granted, 
tliere is no occasion for such a bill." 

In Gayler et al. v. Wilder, 10 How. 477, 492, 13 L. Ed. 504, Chief 
Justice Taney, while holding that "the discoverer of a new and useful 
improvement is vested by law with an inchoate right to its exclusive 
use, which he may perfect and make absolute by proceeding in the 
manner which the law requires," and, therefore, such inchoate right 
was assignable, enabling the assignée, on filing such assignroent in 
the Patent Office, to obtain a patent, yet he expressly said : 

"The inventer of a new and useful improvement certainly bas no exclusive 
right to It until he obtains a patent. This rlgbt is created by the patent, 
and no suit can be maintained by the Inventor against any one for using it 
before the patent Is issued." 

Further persuasive reason to my mind why it was never contemplated 
that one in the situation of this complainant can hâve a footing in a 
court of equity for the relief sought is the fact, admitted by learned 
counsel for complainant, that the complainant is not entitled to hâve the 
défendants' patent canceled, or the défendants' title thereunder divested 
and vested in the complainant. Mr. Justice Gray, in Kennedy v. Hazel- 
ton, 128 U. S. 667, 672, 9 Sup. Ct. 202, 32 L. Ed. 576, speaking to the in- 
stance where it was claimed that the complainant was the true owner of 
the invention, and that the défendant was not, said, inter alia, the patent 
law requires that the patent should be granted only to the original and 
first inventor, supported by his oath ; that, while the patent issued to the 
wrongful party was prima facie évidence that the grantee was the in- 
ventor, yet, "as tlie patent, upon the plaintiff's own showing, conferred 
no title or right upon the défendant, a court of equity will not order 
him to assign it to the plaintiff, not only because that would be to de- 
cree a conveyance of property in which the défendant has and can 
confer no title, but also because its only possible value or use to the 
plaintiff would be to enable him to impose upon the public by asserting 
rights under a void patent." And as only the exclusive owner is en- 
titled to call in question the use of his invention by a third party, and 
he cannot be such exclusive owner with such right until he has obtained 
a patent, it should follow that the complainant is not entitled to cal! 
upon the défendants for an accounting, and to enjoin them from the 
further use of the invention, until it has obtained the statutory évidence 
of such exclusive right, which is a patent. Whether or not the com- 
plainant, in the event it obtains such patent, can compel the défendants 
to account for profits earned by them prior to the grant of a patent to 
the complainant, is not involved in this litigation. As the court has the 
right to assume that the complainant is prosecuting his application be- 
fore the Commissioner of patents as the statute contemplâtes, what is 
hère held is that this suit is prématuré, 

The demurrer is therefore sustained. 
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tJNITBD STATES V. COBBAN. 

(Circuit Court, D. Montana. January 21, 1904.) 

No. 527. 

1. Irdictment— Irbegulakities in Pbocedxiee— Stjfficienct of Pleas. 

It is net essential tliat a plea to an indictment in a fédéral court for 
irregularities in the procédure should aver that the matters therein set 
fortli were prejudlcial to défendant, which is merely a légal conclusion; 
but facts showing such préjudice must be averred and proved under Rev. 
St. § 1025 [U. S. Comp. St. 1901, p. 720], which provides that no indictment 
shall be deemed insufflcient, nor shall the trial, judgment, or cther pro- 
ceedings thereon be affected, by reason of any defect or imperfection in 
matter of form only which shall not tend to the préjudice of the de- 
fendant, and which applies as well to irregularities in procédure as to 
defects of form in the indictment. 

2. Geand JtTBy— Appeaeance of Government Oounsel— Spécial Assistant 

TO District Attobney. 

Under Rev. St. § 363 [U. S. Comp. St. 1901, p. 2081, which authorizes the 
attorney gênerai to appoint attorneys "to assist the District Attorneys 
In the discharge of their duties," such assistant may perform any of the 
duties which devolve on the District Attorney, and a spécial assistant ap- 
pointed to assist a District Attorney in a certain class of suits and prose- 
cutions in his district may, by direction of the District Attorney, appear 
before the grand jury, and assist in the conducting of examlnations by 
that body. 

3. Same— Seceecy of Peoceedings— Atjthority of Cotjet to Rbview. 1 

A court is not authorized to revlew the action of a grand jury at the 
instance of a défendant against whom an indictment bas beeu returned 
by investigating the évidence before it either to ascertain whether ail of 
it was compétent or whether it was suflieient to justify the flnding of the 
indictment, although it is perhaps compétent to inquire Into the proceed- 
ings of the grand jury under spécial circumstanees where mistake or ir- 
regularity is charged. 

4. Same— PBOCEmjBE— Peovince of District Attorney. 

It is within the province of a district attorney in conducting an examin- 
atlon by a grand jury to explain both hls case and the law to the jurors, 
reserving to them the right, when in doubt, to call upon the court. 

5. Same. 

The conduct of proceedlngs before a grand jury by an assistant district 
attorney considered, and held not such as to affect the validity of indict- 
ments returned. 

On Pleas to Indictments, 

M. C. Burch and Fred A. Maynard, for the United States. 
T. J. Walsh, for défendant. 

BEATTY, District Judge. The many questions mooted in this mat- 
ter hâve been considered, but, in the interest of reasonable brevity, ail 
cannot be fully discussed hère. 

Indictments based upon alleged violations of the timber laws are re- 
turned as follows : Against défendant Cobban, twelve for subornation 
of perjury; against John B. Catlin, five for subornation of perjury and 
one for perjury; and against each of thirty-eight other parties, one for 
perjury. To each indictment are interposed ten separate pleas in 

H 4. See Grand Jury, vol. 24, Cent. Dig. § 7a 
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abatement, being the same in each case, ail of which hâve been submitted 
together. 

It is stipulated that the order and judgment made in this case upon 
this hearing shall be made as to the pleas in ail the other cases above re- 
ferred to. Thèse several pleas, which, for convenience, will be nusn- 
bered, assign: (i) That Jury Commissioner Rluth had no authority 
to act as such, and had net taken the officiai oath. (2) That the clerk 
and said Muth selected the namés of jurors for the box promiscuously 
from the city directory. (3) That grand juror Hildebrand was not on 
the assessnient roll. (4) That Fred A. Maynard, clainiing to be an 
assistant United States attorney, appeared before the grand jury when 
he had not been commissioned as such ; that no commission of his had 
been filed in the office of either the clerk or of the Attorney General, 
nor had he taken the officiai oath. {5) That he was not then an attorney 
or an officiai of the court, nor authorized by its order to so act. (6) It 
is included in the fifth. (7) That the original statement or affidavit, 
which it is alleged in the indictment was subscribed by Arnold Mickcls, 
was never offered in évidence before the grand jury, and was never 
seen or considered by them. (8) That there was no testimony before 
the jury that said Mickels took an oath before any person that he would 
testify truly concerning any of the matters set ont in the statement 
or affidavit recited in the indictment. (9) That before any witnesses 
were sworn said Maynard made an extended address to the jury, stating 
what the witnesses would testify to; that the défendant had entered 
into arrangement with various parties to obtain by fraud and perjury 
large tracts of timber lands; that he adviscd the jury as to their duty ; 
that he read to them ,a report made by a department agent — Zevely — 
as to thèse alleged frauds; that he read various affidavits taken by 
said Zevely during his investigation, and urged them to return indict- 
ments ; that the testimony demanded that they do so, and that it was 
their duty; that while the witnesses Howell and Hershey, both attor- 
neys at law, were before the jury, he stated to each the substance of the 
testimony, and then propounded to them the question whether such 
being the testimony, it did not show a violation of the law, and that in- 
dictments should be returned (it seems that, lawyer-like, they desired 
to argue, instead of answer, the question, but, on being urged by May- 
nard, answered in the affirmative) ; that Howell then stated to the 
jury that some of the recited facts would be innocent, while others 
would be criminal, and endeavored to point out to the jury which con- 
stituted criminality and which not, but said Maynard refused to permit 
him to do so. And 10 is a mère répétition of the latter part of the last. 
There is the eleventh in this case, to the effect that Maynard entered 
into a conspiracy with the juror Hildebrand, by which, upon giving sig- 
nais, the said juror should ask questions when he (Maynard), in answer, 
would improve the opportunity of making addresses to the jury, and 
urge it to find indictments. To each plea is added the allégation that 
défendant had not been held under arrest on this charge, and did not 
know that it would be investigated by the grand jury. The only office 
of this is to meet any objection that might be made that any of the ques- 
tions raised by any of thèse pleas should hâve been met by a challensfe 
to the array or otherwise. To such end it is sufficient. 
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The government's counsel say that, as a plea in abatement is in its 
nature dilatory, "it must be certain to every intent, and the greatest ac- 
curacy and précision are required in framing it." Conceding the rule, 
the question remains whether thèse pleas do not come within it. They 
seem so framed as to be without any embarrassing ambiguity. As no 
particular uncertainties are designated, and as none are apparent, coun- 
sel's suggestion may be considered simply as the statement of a correct 
légal proposition. 

The same counsel also assert that: "Another rule to which there 
is no exception is this : 'No indictment will be set aside on the ground 
of informalities and irregularities, unless it is averred in the pleas and 
proven that the défendant has been prejudiced in his substantial rights 
by reason of such informalities or irregularities ;' " in support of which 
are cited section 1025, Rev. St. [U. S. Comp. St. 1901, p. 720], and 13 
other citations. The distinct claim is that préjudice must be averred 
in the plea. If this were the law, it would end ail further considération 
of thèse pleas, for in none of them is there any such averment. Thèse 
citations hâve been examined. They do not sustain counsel's proposi- 
tion. The averment of préjudice is but a légal conclusion. Its exist- 
ence must be established by the allégation and proof of the facts vifhich 
show it. As, in Agnew v. United States, 165 U. S. 44, 17 Sup. Ct. 239, 
41 Iv. Ed. 624, the plea averred préjudice, the question of the necessity 
of averring it could not arise, nor was it referred to ; but it is said that 
"the plea is fatally defective, in that, although it is stated that the draw- 
ing 'tended to his injury and préjudice,' no grounds whatever are as- 
signed for such a conclusion." From this it cannot be inferred that the 
court intended to hold that the averment of préjudice must be made, but 
it does distinctly say that the facts showing it must be averred. The 
only référence to this question in U. S. v. Terry (D. C.) 39 Fed. 355, is 
this : "The mère présence of the District Attorney, when the voting 
takes place, is at most an irregularity, which, when there is no proof 
or averment of injury or préjudice of the défendant, is a matter of form 
and not of substance." Of the citations, thèse are ail which in any way 
refer to this point, but they ail refer to some of the questions discussed 
in this case. It must, then, follow, that thèse pleas cannot be overruled 
because they omit the averment of préjudice. 

The other part of counsel's proposition — that irregularities will not 
be considered unless proven to be prejudicial — is based upon said section 
1025, and is supported by many authorities. That section provides 
that "no indictment * * * ghall be deemed insufficient nor shall 
the trial, judgment or other proceeding thereon be affected by reason of 
any defect or imperfection in matter of fonn only, which shall not tend 
to the préjudice of the défendant." In the interest of public justice this 
statute became imperative. Purely technical défenses, devoid of ail 
merit, too often tipped the scales in favor of the lawless. Fortunately, 
this statute, as an armor to justice, directs that the existence of irreg- 
ularity, if error of form, shall not be presumed a wrong to the accused ; 
but it must be shown to be so. Among the authorities so holding are 
U. S. V. Ewan (C. C.) 40 Fed. 451, and Agnew v. U. S., 165 U. S. 44, 17 
Sup. Ct. 238, 41 L. Ed. 624. The latter says : "Another gênerai rule 
is that for such irregularities as do not préjudice the défendant he has 
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tio cause of complaint, and can take no exceptions." Of the irregulari- 
ties alleged by thèse pleas, and which are subject to this rule, may be 
mentioned those as to impaneling the jury, the disqualification of jurors, 
the appearance before the jury and taking part in its proceedings of im- 
proper persons, and irregularities of procédure and conduct before the 
jury. If there vvere doubts whether this section includes irregularity in 
the entire procédure or only those of form in the indictment, the ruling 
of Mr. Justice Brewer, concurred in by Judge Thayer, in U. S. v. 
Malloy (C. C.) 31 Fed. 23, disposes of them in favor of the first proposi- 
tion. 

Considering, then, the pleas in their order, r, 2, 3, and 11 are over- 
ruled. The first two having been vvaived by défendant, and the last two 
having so little évidence in their support that their serious considération 
is not justified. Pleas 4, 5, and 6 are in déniai of Maynard's authority 
to appear before the grand jury as assistant district attorney. From 
the testimony it appears that on June 7, 1901, the Attorney General of 
the United States appointed him "Spécial Assistant to the Attorney of 
the District of Montana" ; that on the same day he took his oath of 
office, and filed it in the office of the Attorney General ; that before com- 
mencing his duties before the jury he exhibitcd his letter of appoint- 
ment to the United States District Attorney of Montana, who thcn in- 
troduced him to the grand jury ; that the indictments vvere returned on 
June 26th; that on the next day one was dismissed upon Maynard's mo- 
tion, by order of the court ; and that he was regularly admitted as an at- 
torney of the court on January 14, 1902, when his appointment as such 
spécial assistant was filed. There is no question that the District Attor- 
ney of Montana recognized his right to appear officially before the jury, 
and was there with him. It is said that he acted without the knowlcdge 
or authority of the court. Grand juries perform their duties under the 
eye and gênerai supervision of the court. It is a reflection upon the 
vigilance of the court to daim that he was before the jury day after day 
without its knowledge, and a greater reflection upon its integrity to inti- 
mate that it would permit an improper or unauthorized person to so 
appear. It rnust be concluded not only that the court had knowledge 
of his actions, but also that it was satisfied that he was a jjroper person, 
and authorized to act. That he was so recognized is clearly evidenced 
by the order, upon his motion, dismissing one of the indictments. 

It is also objected that the written authority to him is not in form a 
commission; that the spécification of the duties is indefinite, and does 
not include grand jury duties; and that the Attorney General bas no 
power under the law to authorize any one to perform such grand jury 
duties. The important part of the written authority is as follows : 

"You are hereby appointed a spécial assistant to the attorney of the Unitod 
States for the District of Montana in the case in equity agninst W. A. Clark 
and some eighty-four other persons, civil and ci-iminal, involved in alleged 
frauds under the stone and timber uct in the state of Montana." 

This instrument is issued over the signature of the head of the Depart- 
ment of Justice, and witnessed by its seal. It is only a technical bal- 
ancing of words to say it is not in language and form a commission. If 
the departnient bas the power of making such appointments, this instru- 
Bient is sufficient in form to évidence the exercise of that power. 
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In the spécification of the duties enjoined, it is not very definite, and, 
if technical accuracy were required in such instruments, I would think 
it subject to some of the criticisms made. But I take it that such an 
instrument need not be framed with the accuracy required of deeds, 
pleadings, and other légal documents. It is sufficient if it conveys to 
its récipient, and to those with whom he is to co-operate, the notice 
of the duties to be performed. This seems to hâve been such that the 
Montana officiais understood it. The appointment was as assistant to 
the District Attorney, who would know f rom its statements the business 
which such assistant was to perform. 

In support of the proposition that the Attorney General has not the 
power to authorize an assistant to conduct proceedings before the grand 
jury, much importance is attached to U. S. v. Rosenthal (C. C.) 121 Fed. 
865. By a comparison of différent parts of a statute, and applying 
thereto a strict technical construction, it may be held meaningless, or 
to convey an intent différent from that which is niost apparent. It 
seems to me that is what was done in that case. The imperative rule 
of construction is to sustain a statute, if possible, and especially to give 
it that meaning which its context naturally and most apparently conveys, 
instead of seeking, by a deft and subtle process, for some hidden design. 
It is the aim of the legislators to frame their acts in plain phrase, with 
an évident, instead of with a latent, meaning. In that light they should 
be read. In the Revised Statutes are collected from the différent acts 
of various dates the provisions applicable to the Department of Justice. 
Section 363, Rev. St. [U. S. Comp. St. 1901, p. 208], is that "the Attor- 
ney General shall * * * employ and retain * * * gm;}-, g)-- 
torneys and counsellors at law as he may think necessary, to assist the 
District Attorneys in the discharge of their duties." Language could not 
make the authority any clearer than this : to appoint assistants to per- 
form the duties devolving upon the District Attorney, which must mean 
ail, including those before the grand jury. But that court said that, 
"If this section be read in connection with section 366 [U. S. Comp. St. 
1901, p. 209], the assistance contemplated" is limited to the trial of a 
case. Wliy should the two sections be read together to get the meaning 
of the first. Some justification for this might exist were the sections a 
part of the same act, but they are not. Section 363 is one of three sec- 
tions of an act of 1861 (Act Aug. 2, 1861, c. 37, § 2, 12 Stat. 285), while 
section 366 is part of an act of 1870 (Act June 22, 1870, c. 150, § 17, 16 
Stat. 164), in which section 363 is not repealed, modified, or referred to 
directly or by implication. I cannot be persuaded that the intention of 
Congress in 1861 can be reached by consulting an act of 1870 which in 
no way refers to the former act. It should be noticed that the court 
held (page 869, 121 Fed.) that, as the appointment read "Assistant to 
the Attorney General," and in no way relates to the District Attorney, 
it could not hâve been made under section 363. In the case at bar, the 
appointment, being as assistant to the District Attorney, is directly with- 
in the terms of that section, and it must be held that it was within the 
power of the Attorney General to make the appointment. It is there- 
fore concluded that the objections made by pleas 4, 5, and 6 are not well 
taken, and are at most but such irregularities as come within the opéra- 
tion of said section 102 q and the authôrities based thereon. They are 
overruled. 
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The remaining pleas are based upon the testimony presented to and 
the proceedings had before the jury, and directly raise the question of 
the right of the court to investigate and consider such testimony and 
proceedings. This is the most important question involved, and because 
of the differing authorities deniands careful considération. Mr. Justice 
Swayne, while on the circuit, said in U. S. v. Ambrose (C. C.) 3 Fed. 
285: 

"It is proper to remark that the authorities upon the gênerai subject as to 
how far an iiidicted party may go behlnd the indlctment as regards the action 
of the grand .iury, or the questions he may raise, or the objections he may 
malce, or what objections, If sustained, are fatal, or what are otherwise, are 
in utter confusion upon the subject." 

Having sought through the brief of defendant's counsel for his exact 
contention upon this question, I find it stated in one place that : 

"Where it manifestly appears that there was incompétent évidence involved 
before the grand jury, that then the court must, if the mattor is properly 
brought to the attention of the court by pleas in abatenieut or motions to 
quash, institute an inquiry, and détermine whether the indictment was based 
upon sufflcient compétent testimony." 

Clearly, this involves an investigation of the testimony produced be- 
fore the jury, and a détermination of its relevancy and sufiiciency. If 
it be admitted that any of the testimony can be reproduced, then it ail 
must be, if the défendant demands it, for there is no possible place in 
principle to draw the line between that which shall and that which shall 
not be received. We thus hâve the spectacle of the court sitting as 
one of error and review upon the case as heard before the grand jury, 
and this upon the sole demand of the défendant. I confess this is con- 
trary to ail my conceptions of the practice, and, if established, must lead 
to a miscarriage of justice. Ail that secrecy of investigation which for 
âges has been associated with the grand jury system, and which has 
been deemed an efficient means of its successful opération, is swept 
away, and ail its proceedings must be made, if the défendant so wills, 
as public as those of a town meeting. A more serions objection is that 
a défendant may thus learn what testimony exists against him, and be 
prepared to overcome it upon the trial by perjury. It is idle to moralize 
that we cannot présume that perjury will be invoked in behalf of the 
guilty, for we know that it often is. To establish this rule of inquiry, 
and carry it to its legitimate conclusion, would, in my opinion, resuit 
in a shield to crime, for which, it must be admitted, there are already 
many avenues of escape. 

It is doubted that any court has gone so far as to hold unqualifiedly 
that full investigation may be made of ail testimony and proceedings 
had before the jury, but I think that the logical import of both the oral 
and printed argument of counsel is that such is the law. Time cannot 
be taken to review in détail the many authorities cited. The several 
subjects and their citations are not clearly separated in counsel's brief, 
but of those cited, as I understand, on this subject, are : Ex parte 
Schmidt, 71 Cal. 212, 12 Pac. 55, which holds that a juror must tell who 
testified before the grand jury, because the statute provides that the 
défendant is entitled to knovi'. State v. Broughton, 29 N. C. 96, 45 Am. 
Dec. 507, is that, the case being on trial, a grand juror must testify to 
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what a witness at the trial had testified before the grand jury. This 
was the question in Commonweaith v. Mead, 12 Gray, 167, 71 Am. Dec. 
741. The court said that, as to the competency of such évidence the 
authorities are not uniform, but it thought the évidence proper, and re- 
ferred to Commonweaith v. Hill, 1 1 Cush. 140, as establishing the rule, 
wherein it is stated : "The sole ground of objection is that it is against 
public policy and the fundamental principles upon which the institution 
of the grand jury is based to admit any member of the body to testify 
to any fact which has transpired before them in the course of their in- 
vestigations. But this is stating the rule much too broadly. The ex- 
tent of the limitations upon the testimony of grand jurors is best de- 
fîned by the terms of their oath of office, by which 'the commonwealth's 
counsel, their fellows, and their own they are to keep secret.' They can- 
not, therefore, be permitted to state how any member of the jury vote, 
or the opinion expressed by their fellows or themselves upon any ques- 
tion before them, nor to disclose the fact that a felony has been found 
against any person not in custody or under recognizance, nor to state 
in détail the évidence on which the indictments were founded." Way 
v. Butterworth, 106 Mass. 76, a civil case, in the trial of which testi- 
mony was given as to a party's testimony before a grand jury, and he 
was then permitted to state what he had testified to. There are a num- 
ber of other citations in which the question was the admission of a 
grand juror's testimony to show that a witness on the trial had testified 
differently before the grand jury. The mère suggestion that such cases 
are not authority on the question under considération is sufficient. It 
must also be remembered that state cases may be so controlled by local 
statutes that the latter should be considered to get the exact eiïect of the 
rulings. U. S. v. Kilpatrick (D. C.) 16 Fed. 765, is concerning the un- 
authorized acts of a party before the grand jury. The court, in admit- 
ting testimony as to such acts and quashing the indictment, discussed at 
much length the gênerai duties and proceedings of grand juries, but 
said little as to its power to fully investigate the latter, and seemed 
to base its action upon local state authorities, which I do not think di- 
rectly décide this question. In United States v. Edgerton (D. C.) 80 
Fed. 374, the indictment was quashed because an expert witness was 
permitted to examine witnesses, and because the défendant was called 
to testify without notice that it was upon his case. United States v. 
Farrington (D. C.) S Fed. 343, is the chief case relied upon by défendant. 
It is by Judge Wallace, who is unquestionably among the most eminent 
of the circuit judges; but he was only a district judge when he ren- 
dered this décision. There had been most serious irregularities before 
the jury by an interested attorney. The court said : 

"Ancient précédents hâve been enforced, and even extended, In modem cases, 
for the purpose of preventing any inguiry into the proceedings of the grand 
jury ; and many authorities are cited to the eflfect that not only is it not per- 
missible to show any irregularity or mlsconduct in their proceedings by the 
testimony of any person, but also that the lips of witnesses who appear before 
them are to be sealed, and that no person whose duty it may hâve been to be 
présent shall be heard to impeach or impugn the propriety and regularity of 
their proceedings. Other authorities, however, are found which bave adopted 
more libéral, and, as It seems to me, more sensible, views, and assert the right 
and duty of the court to exercise a salutory supervision over the proceedings 
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of a grand jury. It Is only praeticable to do this by removing the veil of 
secrecy whenever évidence of what bas transpired before them becomes nec- 
essary to protect public or private rights." 

After the citation of a number of authorities, it is said : 

"The rule whlch may be adduced from the authorities, and which seems 
most consistent with the policy of the law, is that whenever it becomes essen- 
tial to ascertain what has transpired before the grand jury, it may be shown, 
no matter by whom ; and the only limitation is that it may not be shown how 
the indlvidual jurors voted, or what they said during their investigation." 

It will be observed that, save the tvvo exceptions named, ail other pro- 
ceedings, including a!l the testimony given before the jury, may be 
made public. The government's counsel having, in détail, criticised the 
cases cited by the court as not supporting its conclusions, I hâve care- 
fully examined them ail, and must conclude that the rule, as broadly 
stated, is not clearly supported by the citations. As an authority for 
defendant's position, this case is weakened by its concluding part, in 
which it is said that it is not intended tO' suggest that the réception of in- 
compétent évidence vitiates the indictment, nor to hold that the évidence 
upon which the indictment is found must be such as the court would re- 
gard as making a prima facie case. Also it says that it is not the 
province of the court to sit in revievir of the investigations of the grand 
jury as upon a review of a trial; but in extrême cases, when the 
court can see that the finding is based upon such utterly insufficient or 
such palpably incompétent évidence as to indicate that the jury acted 
from préjudice, it should quash the indictment; but to quash because 
the évidence was inadéquate, or because the rules of évidence had 
been violated, the court would become the tribunal for indicting as 
well as trying. On the contrary, the government maintains, generally. 
that the proceedings, and especially the testimony before the grand 
jury, cannot be investigated, and in its support names numerous au- 
thorities, only a few of which will be referred to. In U. S. v. Reed, 2 
Blatchf. 435, 27 Fed. Cas. 'j2'j, was a motion to quash the indictment 
for, among other reasons, the insufficiency of the évidence. Says Mr. 
Justice Nelson : "No case has been cited, nor hâve vve been able to find 
any, furnishing an authority for looking into and revising the judgment 
of the grand jury upon the évidence for the purpose of determining 
whether or not the finding was founded upon sufficient proof ;" and, 
further, that it was contrary to the policy of the law to try the question 
whether the grand jury had sufficient or any évidence to warrant their 
finding. This case is important because by a justice of the Suprême 
Court, and its ruling is clear and explicit. To same effect is U. S. v. 
Brown, i Sawy. 533, Fed. Cas. No. 14,671, and U. S. v. Terry (D. C.) 
39 Fed. 355. This latter case bears upon several of the questions in- 
volved in this case. It says many authorities hold that under no cir- 
cumstances will the court inquire into the character of the évidence upon 
which the indictment was found, and that its presentment, duly in- 
dorsed, is conclusive of the regularity of the proceedings. Of the 
numerous state authorities which sustain the same views, référence will 
be made to but two: State v. Fasset, 16 Conn. 458, and Hope v. Peu- 
ple, 83 N. Y. 422, 38 Am. Rep. 460, which says : 
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"We flnd no authorlty for the position that the sufBclency of the évidence 
npon which an indlctment is found by the grand jury Is a question which can 
be raised by plea to the indlctment, or that the réception of incompétent or 
irrelevant évidence by the grand jury can be pleaded." 

After a careful examination of many of the numerous citations, the 
conclusion is that the décisive weight of authority, both as to numbers 
and dignity, and in which this question was directly involved, is against 
the investigation of the évidence had before the grand jury, either to 
show that some of it was incompétent or that ail of it was insufficient to 
justify the iînding of the indictment. For that reason, and the addi- 
tional one that I think it the better rule, it is hère followed. 

Concerning the question of the sufïiciency of the testimony in the 
case at bar, it should be noted that upon each indictment are indorsed 
the names of 13 witnesses who testified before the jury, and there is 
nothing in this record to positively show that their joint testimony was 
not sufficient to justify the jury's action. But that an indictment so 
imparts absolute verity that it cannot be assailed except for such errors 
or irregularities as are évident upon its face, and that in no case can évi- 
dence be given of any proceedings had before the grand jury, may be 
doubted, notwithstanding the holding of some authority. The fre- 
quently stated reason for any investigation of such proceedings is for the 
enforcement of public justice and for the protection of private rights. 
An unbridled investigation will not promote thèse objects. They 
should be kept in view in any investigation permitted. No attempt 
will be made to formulate any rule under, or to enumerate the cases in 
which, investigations may be safely permitted. It does not militate 
against public justice, but does protect individual rights, to show that 
an indictment returned as "a true bill" was intended to be returned as 
"not a true bill," or that by mistake one is returned in which less than 
the required number of jurors had concurred. Other like errors might 
be shown with safety to the public interest. Independent of any fixed 
rule, thèse questions must be met and determined by the courts as they 
shall arise. 

Leaving eut of considération either the competency or sufficiency of 
the testimony had before the jury, and conceding the power of the court 
to investigate the proceedings as far as they relate to the conduct of said 
Maynard in the matters before stated, we will consider the testimony 
taken in this hearing by the défendant, which was over the objection of 
the government. It contended that the court was without authority to 
take testimony. To show that undue influence and zeal were used by 
him to procure the indictments, the foreman, Curtis, and Kenyon, 
Fallon, and Kennedy, members, of the jury, were examined. Curtis 
said that District Attorney Rogers and Maynard were both présent, 
but Maynard chiefly conducted the proceedings ; that at the opening he 
made quite an address, stating what the witnesses would testify to; 
what constituted illégal entry and what perjury; that the land entries 
were made for the benefit of others to whom the lands were to be deed- 
ed ; that he connected Cobban with it ; that, if the évidence proved as 
he said, we should find indictments. Kenyon said he thought Maynard 
made a statement of what the matter was and what the witnesses would 
testify to; that District Attorney Rogers and the jurors asked ques- 
127 F.— 46 
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tions, but Maynard did most; that the statute on perjury was read to 
them; Maynard's statement, he thought, consumed five minutes; did 
not think anything was said at any time by Maynard that they should 
return indictments other than as they felt justified from the évidence; 
that he read from the former affidavits of witnesses, and then asked 
them if their statements therein were true ; that upon his objecting to 
this mode of examination he changed it. The other two jurors stated 
about the same. The testimony, ail fairly considered, I think shows 
that he stated the facts he expected to establish and explain the law ap- 
plicable. I think from the testimony of Curtis he was overzealous, but 
his testimony is much modified by that of the other witnesses. It must 
be noticed that thèse witnesses were ail pressed by counsel to the limit 
of the rule. I believe it is said by some courts that the jury must get 
its advice on the law only from the court. Undoubtedly, a jury may 
call on the court whenever it desires, but to march in on the court 
whenever a question of law is suggested is a practice not to be en- 
couraged. The prosecuting officer is presumed to be learned in the 
law. I deem it within his province to explain both his case and the law 
to the jury, but reserving always to the jury the right, when in doubt, 
to call upon the court. 

The hypothetical questions proposed to the attorneys Howell and 
Hershey, it seems, were under thèse circumstances : During the in- 
vestigation it was learned that Griswold, a witness against the défend- 
ant Cobban, had made a former affidavit exculpating him ; that the jury 
was adjourned for several days, and without the knowledge of Maynard 
thèse two witnesses were brought with the Griswold affidavit. It was 
charged that they were subpœnaed at the foreman's request, but it is 
not shown, except by inference, who did it. Howell had been Cob- 
ban's attorney in several matters, and Hershey was the son-in-law of 
Catlin, one of the indicted parties. Considering ail the évidence, I 
am convinced that Maynard was taken by surprise by the appearance of 
thèse attorneys and the Griswold affidavit, and seeing in it an attempt 
to introduce a défense for the accused, and getting into a discussion 
with the attorneys, which it is évident from the testimony they precipi- 
tated, he asked them the question he did. Under thèse circumstances 
I doubt that his action is subject to serions, if any, criticism. Moreover, 
I think that the influence that was invoked in defendant's behalf was 
more favorable to him than Maynard's action, growing out of this 
épisode, was against him, and he cannot complain. 

Ail the niany questions raised by counsel bave been duly considered, 
but to hâve hère discussed each, would make this unreasonably lengthy. 
Of the questions raised by thèse pleas some are frivolous, some are not 
supported by the testimony, and others are as to mère irregularities, 
which cannot avail the défendant until it clearly appears that he was 
prejudiced by them. It does not, in my opinion, so appear, but, on tlie 
contrary, I am satisfied, from a considération of ail that occurred before 
the jury, so far as shown by this record, and from a considération of 
the wliole record, that the jurors were not influenced by any of the 
matters complained of^and none of them testified that they were — but 
that they acted upon their judgnient from a considération of the testi- 
mony submitted to them. 
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I do not feel justified in setting aside any indictment until clearly con- 
vinced that it is undeniably wrong. This indictment is sustained, and 
the pleas in abatement are overruled. 
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(Circuit Court, E. D. Missouri, E. D. February 13, 1904.) 

No. 4,920. 

Actions— Removax to Fédéral Court— Witnesses—Examination befoee 
Trial — Objections — Waivek. 

Suit was brought against défendant in the state courts of Missouri, and 
notice was given of tbe taking of the dépositions of certain witnesses be- 
fore trial, and subpœnas for sueh witnesses were duly issued and served. 
Défendant then removed the case to the fédéral court, and after removal 
applied for the appointment of a spécial cominissioner before whom such 
witnesses might be examined, as authorized by Rev. St. Mo. 1899, § 288.3. 
The fédéral court made such appointment under Act Cong. March 9, 1892, 
c. 14, 27 Stat. 7 [U. S. Comp. St. 1901, p. 664], maldng it lawful to takc; 
dépositions for use in the fédéral court in the mode prescribed by the laws 
of the state. Eéld, that défendant, having itself applied for the appoint- 
ment of the commissioner, waived its right to object that Inasmuch as 
the witnesses intended to remain in St. Louis, and were not aged or in poor 
health, conditions prescribed by Rev. St. U. S. §§ 861, 863, 866 [U. S. Comp. 
St. 1901, pp. 661, 663], as conditions précèdent to the taking of proof to be 
used in the fédéral courts in advance of the trial, did not obtain, and 
that the witnesses were not therefore required to appear and testify be- 
fore the commissioner. 

Same. 

Défendant, having consented that the removal of the cause to the féd- 
éral court should not interrupt the taking of the dépositions then va 
progress, was linilted to its right to object to the testimony when intro- 
duced on the trial, on the ground that inasmuch as the witnesses were 
not under disability, or had not gone out of the United States, or a 
greater distance than 100 miles from the place of trial, as prescribed by 
sections 861, 863, 865, Rev. St. U. S. [U. S. Comp. St 1901, pp. 661, 663], 
their dépositions were inadmissible. 

Same— Spécial Commissioneb — Attendance of Witnesses— Enforcement 

— ATTACHMENT POWERS. 

Where, prier to the removal of a cause to the fédéral court, notice of 
the taking of dépositions of witnesses before trial, as authorized by Rev. 
St. Mo. 1899, § 2883, was given, and after removal a spécial commissioner 
was appointed by the fédéral court to take such testimony, as authorized 
by Act Cong. March 9, 1892, c. 14, 27 Stat. 7 [U. S. Comp. St. 1901, p. 664], 
the commissioner was authorized to enforce the attendance of the wit- 
nesses by attachment under the authority eonferred by the state stat- 
ute. 

. Same — Dedimus Potestatem. 

An application for a dedimus potestatem to take testimony before trial 
alleged that the action was to recover damages for the négligent death of 
plaintiflfs' father, and that plaintiffs were nonresideuts and minors ; that 
the négligence alleged consisted In defendant's failure to Instruct deceased 
regarding the dangers of his employment, he being Ignorant and illiterate, 
etc. ; that the only persons who could give information as to decedent's 
death, and the rules and régulations under which decedent's business was 
conducted at the time, were persons in defendant's employ, and that the 
truth of the allégations of plaintiffs' complaint must necessarily be es- 
tablished by the testimony of defendant's servants; that éefend,ant haa 
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rcfiised to permit plaintiffs' représentative to enter iti? works and examine 
the place of the accident, and that at the Inquest over deceased's reraaiiis 
five eyewitnesses testified, two of whoni, slnce the accident, had left the 
State; that plalntiffs are unable to ascertain thelr whereabouts or that 
of another of such eyewitnesses ; and that plaintlffs verily belleve thero 
Is danger of losing the testlmony of other important witnesses througli 
death, dlsease, or accident. Hcîd, that such allégations were sufflclent to 
entitle plaintlffs to the relief demanded under Rev. St. U. S. § 800 [U. S. 
Comp. St. 1901, p. 663], authorizing the taking of dépositions of wit- 
nesses in order to prevent a failure or delay of justice. 

5. Samb — Statutes — Consteuction. 

Rev. St. U. S. § 861 [U. S. Comp. St. 1901, p. 661], déclares that the mode 
of proof in the trial of actions at law shall be by oral testimony and 
examination of witnesses in open court, excepting as thereafter provided, 
and sections 863, 866 [U. S. Coinji. St. 1901, pp. 661, 663], déclare that un- 
less a witness lives at a greater distance from the place of trial than 100 
miles, or Is bound on a voyage at sea, is about to go ont of the United 
States, or is old and infirm, his déposition cannot be taken unless neces- 
sary to prevent a failure or delay of .justice. Seld, that Act Gong. March 
9, 1892, c. 14, 27 Stat 7 [tJ. S. Comp. St. 1901, p. 664], making It lawful 
to take dépositions for use in the fédéral courts "in the mode pre- 
scribed by the laws of the state," relates merely to the "mode of taking 
testimony," and does not authorize the use of dépositions of witnesses 
taken before trial, in the fédéral court, except ou a shovving of the cir- 
cumstances prescribed by sections 863, 866. 

Hugo Grimin, for plaintiff. 
Seddon & ï-lolland, for défendant. 

THAYER, Circuit Judge. Two questions of some importance hâve 
been presented for décision in this case, the first being whether a spé- 
cial commissioner who lias already been appointed to take the ex- 
amination of certain witnesses niay compel their appearance before hini 
by attachment ; and the second is whether the court, on the showing 
made, should grant a dedimus potestateni to take the déposition of cer- 
tain other witnesses, under section 866 of the Revised Statutes of the 
United States [U. S. Comp. St. 1901, p. 663]. 

The facts relative to the décision of the first question are thèse: 
The case was instituted in the circuit court for the city of St. Louis, 
Mo., and while there pending a notice was given by the plaintiffs' at- 
torney, pursuant to the laws of the state, to take the dépositions of 
certain witnesses, and subpœnas for the witnesses were duly issued and 
served. The défendant company thereupon caused the case to be re- 
moved to this court on the ground that the plaintiffs were aliens àncî 
the défendant a New Jersey corporation. Àfter the removal of the 
case to this court, the défendant applied to this court for the appoint- 
ment of a spécial commissioner before whom the witnesses who. had 
been subpoenaed to testify niight be examined, pursuant to the pro- 
visions of section 2883 of the Revised Statutes of Missouri for 1899. 
Such appointment was made at the instance of the défendant, the court 
being of opinion that the act of Congress of March 9, 1892, c. 14, 27 
Stat. 7 [U. S. Comp. St. 1901, p. 664], making it lawful to take 

5. Conformity of practiee in conuiion-Iaw actions to that in state courts, see 
notes to O'Connell v. Reed, 5 0. C. A, 594 ; Nederland Life lus. Co. v. Hall, 27 
C. C. A. 392. 
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dépositions for use in the fédéral courts "in the mode prescribed by the 
laws of the state," applied to the case, and rendered it lawful to appoint 
a spécial commissioner to take the examination in lieu of the notary 
originally designated for that purpose. On the day appointed for the 
examination the witnesses did not appear, but the defendant's attorney 
presented their aflfidavits to the eiïect that each was a résident of St. 
Louis and expected so to continue, and that each was of middle âge 
and in excellent health. On presenting thèse affidavits the defendant's 
attorney appears to hâve contended that the witnesses should not be 
required to appear and testify because it had not been shown that the 
conditions existed which, under fédéral laws (vide sections 86i, 863, 
866, Rev. St. U. S. [U. S. Comp. St. 1901, pp. 661, 663]), authorize the 
taking of proof in advance of a trial. The spécial commissioner, as it 
seems, overruled this contention, but further decided that he had no 
authority to issue an attachment for the witnesses, and he accordingly 
certified his proceedings into this court, presumptively for further di- 
rections. 

The court is of opinion that while there may be some nierit in the de- 
fendant's contention that such conditions did not exist or were not 
shown as warranted the taking of dépositions under fédéral laws, yet 
that such objection was effectually waived by the action of the défend- 
ant in procuring the appointment of a spécial commissioner. Notwith- 
standing the various provisions of the fédéral statutes on the subject 
of taking dépositions, it is always compétent for parties litigant to 
waive the benefit of the same, precisely as they may waive objections 
to incompétent testimony and the benefit of ail rules of évidence that 
are intended for their protection. It is always compétent for a litigant 
to waive such objections to a déposition as the law enables him to 
make, and such objections to the competency of évidence as he might 
properly urge. Therefore, when the défendant procured the appoint- 
ment of a spécial commissioner to take the examination of witnesses 
who had already been summoned, it consented that the examination 
might proceed before the commissioner, and waived ail objections to 
such proceeding. The law will not permit a litigant to obtain the 
appointment of an officer to take the examination of certain witnesses, 
and, when they are produced, deny the right of the officer to proceed 
with the examination. 

It is unnecessary, in this instance, to décide whether the removal of 
a case from the state to the fédéral court interrupts the further taking 
of dépositions that are in progress or the taking of dépositions that 
hâve been noticed but not begun, for in this instance the défendant 
consented that the removal should not hâve that effect, and it is bound 
by such consent. It is now limited to its right to object to the testi- 
mony that may be elicited before the commissioner on the trial of 
the case, for the reasons mentioned in sections 863, 865 [U. S. Comp. 
St. 1901, pp. 661, 663] ; that is to say, because the witnesses are not 
dead or gone out of the United States, or to a greater distance than 
100 miles from the place where the court is sitting, or that they are not 
laboring under the disabilities of âge, sickness, bodily infirmity, or im- 
prisonment which prevent their personal appearance. 

Relative to the authority of a spécial commissioner to enforce the 
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attendance of witnesses, who hâve already been subpœnaed, by attach- 
ment, this may be said : Section 2883 of the Revised Statutes of Mis- 
souri for 1899 provides that "in case such witness shall not attend in 
obédience thereto [that is, in obédience to a subpœna duly served] 
such spécial commissioner shall be authorized to compel the attendance 
of such witness by attachment as if such subpœna had been issued b}' 
such spécial commissioner under the authority conferred by this sec- 
tion." The parties are now proceeding to take testimony in the mode 
prescribed by that section, as the act of Congress of March 9, 1892, 
supra, provides may be done. The défendant bas procured the appoint- 
ment of a spécial commissioner under that section, and although the 
appointment émanâtes from a fédéral court, yet, as it was made under 
the sanction of an act of Congress, no reason is perceived why he may 
not exercise the powers that are conferred on a spécial commissioner by 
that section to compel the attendance of witnesses. 

The application for a dedimus potestatem to take the testimony of 
other witnesses than those already subpœnaed to appear before the 
spécial niaster is based on the follovi^ing grounds : That the action 
is one to recover damages for negligently causing the death of the 
plaintififs' father; that the plaintifïs are minors and are nonresidents 
of the State of Missouri ; that the grounds of such négligence, charged 
in the complaint, consist of a failure to instruct the deceased regard- 
ing the dangers of his employment, he being an ignorant and illiterate 
man, and regarding the signais which might be given to warn him of 
danger, and in a failure on the part of the défendant to adopt proper 
rules and régulations for the safe conduct of its business, which is said 
to hâve been very complex; that the only persons who can give in- 
formation as to the death of their father and the rules and régulations 
in pursuance of which the defendant's business was conducted at the 
time of his death are persons who are in the employ of the défendant ; 
that while the plaintiffs are satisfied of the truth of the matters alleged 
in their complaint, yet that it will be necessary to establish them by 
the testimony of the defendant's servants, and that it is only by such 
testimony that they can show who hired the deceased, and the instruc- 
tions given him at the time he was hired and subsequently, and the 
rules promulgated for the government of the defendant's business ; 
that the défendant lias refused to permit a représentative of the plain- 
tifïs to enter its works and examine the place of the accident ; that at 
the inquest over the remains of the deceased five eyewitnesses to the 
accident testified, two of whom, since the accident, bave left the state, 
and whose whereabouts cannot now be ascertained ; that another of 
thèse eyewitnesses cannot now be found ; and that the plaintiffs verily 
believe there is danger of losing the testimony of other important wit- 
nesses through death, disease, or accident. Thèse statements are duly 
verified by the oath of the applicant, and the prayer for a dedimus is 
founded thereon. 

In the case of Ex parte Fisk, 113 U. S. 713, 722, 5 Sup. Ct. 724, 28 
L. Ed. II 17, it was held, in substance, that inasmuch as section 861 
of the Revised Statutes of the United States [U. S. Comp. St. 1901, 
p. 661] déclares that "the mode of proof in the trial of actions at 
common law shall be by oral testimony and examination of witnesses 
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in open court except as hereinafter provided," testimony cannot be 
taken by déposition for use in the fédéral courts except under the cir- 
cumstances enumerated in sections 863 and 866; that is to say, unless 
the witness lives at a greater distance from the place of trial than 100 
miles, or is bound on a voyage to sea, or is about to go out of the 
United States or out of the district, and to a greater distance than 100 
miles from the place of trial, before the time of trial, or is ancient and 
infirm, or unless, as specified in section 866, it is necessary to take the 
déposition of a witness or witnesses "in order to prevent a failure or 
delay of justice." It was also said in Ex parte Fisk that it is not ac- 
cording to "common usage" to call a party in in advance of a trial at 
law, and subject him to an examination to ascertain facts which the 
opposite party calHng him may or may not use at the trial, as suits his 
purpose. But in that instance the court was dealing with a case 
where the plaintiff in the suit had procured an order from the state 
court, prior to the removal of the cause, for the examination of the 
défendant in advance of the trial, and what was said cannot fairly be 
construed to mean that in no event can a person who is simply a wit- 
ness, and not a party to the suit, be summoned and compelled to testify 
in advance of the trial. Section 866 déclares that "in any case where 
it is necessary, in order to prevent a failure or delay of justice, any of 
the courts of the United States may grant a dedimus potestatem to 
take dépositions according to common usage." The right to a dedimus 
exists, as it seems, under this statute, when there is a well-grounded ap- 
préhension of a failure or delay of justice. In many cases which might 
be supposed it might be found necessary, after a suit is brought, to 
obtain the testimony of a witness in advance of the trial to prevent a 
failure or delay of justice, and no good reason occurs to the mind of 
the court why a dedimus should not be granted when to refuse it would 
lead to a déniai of justice or to unreasonable delay in obtaining it. 
The usual objection that is made to granting a dedimus for the taking 
of testimony in advance of the trial is that parties are often disposed to 
abuse the privilège by inquiring needlessly into the private affairs of 
others, and taking reams of testimony having no relation to the pending 
suit for some ulterior purpose. This practice, as a matter of course, 
should be discouraged by every means within the control of the court. 
A court is not bound to award a dedimus simply because it is asked for 
or on account of every shallow pretense that may be advanced. It 
should take pains to inquire into the good faith of the application and 
the grounds upon which the application is based, and never hesitate to 
refuse a dedimus unless it is satisfied that the trial will be unduly de- 
layed or that there may be a failure of justice if the application is not 
granted. In the case in hand, on the showing made, the court has no 
reason todoubt that the application for a dedimus is made in good faith 
for the purpose of obtaining needed testimony which is strictly relevant 
to the issues in the case ; that a well-grounded appréhension does exist, 
in view of the fact that certain important witnesses cannot now be 
found, that other witnesses now within reach may not be at hand when 
the day of trial arrives, and that in conséquence the litigation may be 
unduly prolonged and justice delay ed. For thèse reasons a dedimus 
will be awarded. 
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In conclusion, it will not be out of place to observe, because the ques- 
tion bas been to some extent discussed, that the law as déclarée! in Ex 
parte Fisk bas not been altered by the act of Congress of March 9, 
1892, supra, which was approved subséquent to that décision. This 
latter question bas been considered since the passage of the act of 
March 9, 1892, and there seems to be a gênerai consensus of judicial 
opinion that the act relates nierely to the mode of taking testimony, 
adopting, in that respect, the provisions of the laws of the varions 
States relative to the method of taking dépositions, without altering the 
conditions prescribed by sections 863 and 866 of the Revised Statutes 
of the United States, under which dépositions for use in the fédéral 
courts may be taken. National Cash-Register Co. v. Leland, 37 C. C. 
A. 372, 94 Fed. 502 ; Texas & Pacific Ry. Co. v. Wilder, 35 C. C. A. 
105, 92 Fed. 953; Shellabarger v. Oliver (C. C.) 64 Fed. 306; National 
Cash-Register Co. v. Leland (C. C.) T] Fed. 242; Despeaux v. Penn- 
sylvania R. Co. (C. C.) 81 Fed. 897. 



In re TESCHMACHER & MRA55AT. 

(District Court, B. D. Pennsylvania. February 29, 1904.) 

No. 1,848. 

1. BANKEUPT— BANKEtfPT'S PbOPEKTY— ReCOVERY— SUMMAEY PEOOEEDING— JtJ- 

EISDICTION. 

Where a third person claims property alleged to belong to a bankrupt, 
a court of bankruptcy bas only jurisdlctlon to inquire suminarlly as to 
wbetber the property is beld by the person in possession as the bankrupt's 
agent, or mère représentative ; and If, on such inqulry, the court is satis- 
fied that a real adverse claim exista, such daim must be determined In a 
plenary suit In the state or fédéral court 

2. Same—Jueisdiction— Consent. 

Bankr. Act Peb. 5, 1903, e. 487, § 8, cl. "b," 32 Stat. 798 [U. S. Comp. 
St. Supp. 1903, p. 413], providing that euits by trustées shall only be 
brought or prosecuted in the court where the bankrupt whose estate is 
being admlnistered by such trustées might hâve brought or proseouted 
them if proceedings in bankruptcy had not been Instituted, unless by 
consent of the proposed défendant, except suits for the recovery of 
property, under section 60, subd. "b," and section 67, suhd. "e," applies 
only to plenary actions by trustées or a receiver, and does not authorize 
a thlrd party, claiming property alleged to belong to the bankrupt; ad- 
versely, to confer jurisdiction on the court of bankruptcy by consent, to 
détermine such adverse claim In a summary proceeding after the court had 
determined that the elaimant was not a mère représentative of the bank- 
rupt. 

In Bankruptcy. 

Greenwald & Mayer and James F. Campbell, for petitionîng cred- 
itors. 
Furth & Singer and Frederick Beyer, for elaimant. 

J. B. McPHERSON, District Judge. The act of bankruptcy char- 
ged in the creditors' pétition is the transfer, by bill of sale and actual 
delivery, of the stock and book accounts of a fur store to Andrew 
Gerenday, the son-in-law of one of the bankrupts, with intent to hinder. 
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delay, and def raud creditors ; or, in the alternative, the transf er of the 
stock and accounts while the bankrupts were insolvent, with intent to 
give Gerenday a préférence. The transfer was made on December 
31, 1903, and the pétition in bankruptcy was filed on January 15. 
Three days later a restraining order was issued, after notice to Geren- 
day, forbidding him to dispose of the goods that were the subject of the 
bill of sale, and permitting him to move for a dissolution of the order 
on January 20. On that day the creditor who had applied for the 
restraining order and Gerenday both appeared by counsel, and con- 
sented at the bar of the court to the appointaient of a spécial référée, 
who was thereupon directed, as the record states, "to take the testi- 
mony of the bankrupt, and such other witnesses as may be called be- 
fore him by the petitioning creditors, upon ail matters relating to the 
subject-matter of this pétition, and report the same to the court." The 
record of the order is defective, however, because it does not contain 
a récital that the order was made after counsel for the respective par- 
ties had been heard and consented thereto, and because, further, it does 
not contain a direction to the référée to hear such witnesses as might 
be called before him by Gerenday as well as by the petitioning cred- 
itors. But as the facts that the order should hâve contained this ré- 
cital and this direction, and that thèse omissions were merely inad- 
vertent, are within my officiai knowledge, I shall direct the order to be 
amended so as to set forth what actually took place. The référée be- 
gan to take testimony under his appointment, and several meetings 
had been held, when Gerenday apparently changed his mind about the 
desirability of the référence, for on February 5 he moved to dissolve 
the restraining order; averring as foUows in the pétition now under 
considération : 

"That on the 15th day of January, 1904, when the involuntary pétition In 
banlîruptcy was filed against the above-named firm of Teschmacher & Mrazay, 
and for a long time prior thereto, I, the said Andrew Gerenday, was in the 
sole, uncontrolled, and exclusive possession and ownership of ail the goods and 
merchandise in the premises No. 1217 Walnut street and No. 117 South Elev- 
enth Street, in the City of Philadelphia, state of Pennsylvania. 

"That I, the said Andrew Gerenday, became the owner of said merchandise 
in good faith and for valuable considération. 

"That my ownership, possession, and eontrol of said goods and merchandise 
Is adverse against the vphole world, and for the sole and exclusive beneflt and 
enjoyment of myself, and not as agent, or for the benefit, interest, or enjoy- 
ment, of any other person or persons whomsoever, and that no person other 
than myseJf Is in any wlse Interested, directly or indirectly, therein ; that I, 
the said Andrew Gerenday, am not a party to the bankruptcy proceedings, do 
not désire to become a party thereto, and do most respectfully aver that I 
<;annot be lawfully made a party thereto. 

"I deny the jurisdiction of your honorable court in the making of the decree 
or restraining order served on me, or in permitting the same to further con- 
tinue, or in any wise to hâve my title to said goods and merchandise attacked 
or inquired into in said bankruptcy proceedings, or in any manner other than 
a direct proceeding wherein the person or persons who proceed to attack my 
title thereto shall be put under proper and sufScient bond to respond in dam- 
ages, so that my rights may be protected and adjudged according to the due 
processes of law, which are my constitutional rights." 

Laying aside for the moment the effect of Gerenday's consent to the 
référence, I may say at once that I hâve examined the testimony taken 
before the spécial référée, and am of opinion that it sufficiently dis- 
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closes a real daim of adverse interest, although the interest may, per- 
haps, be based upon a voidable, or even upon a fraudaient, transaction. 
As I understand the décisions of the suprême court in Bardes v. Banlc, 
178 U. S. 524, 20 Sup. et. 1000, 44 L. Ed. 1175, Mueller v. Nugent, 
184 U. S. I, 22 Sup. Ct. 269, 46 L. Ed. 405, Louisville Trust Co. v. 
Comingor, 184 U. S. 18, 22 Sup. Ct. 293, 46 L. Ed. 413, Jaquith v. 
Rowley, 188 U. S. 620, 23 Sup. Ct. 369, 47 L. Ed. 620, and other dé- 
cisions cited in those cases, a court of bankruptcy, before the amend- 
ments of 1903 were passed, had jurisdiction to inquire summarily, 
upon pétition and answer, whether property alleged to belong to the 
bankrupt, but found in the possession of a third person when the pé- 
tition was filed, was held by such person as the bankrupt's agent or 
mère représentative; and, in the exercise of this jurisdiction, the court 
was, of necessity, empowered to inquire to some extent concerning the 
merits of the daim of title, or of a right to retain possession, that might 
be set up by the person in whose hands the property was found. If 
the resuit of the Jnquiry was to satisfy the court that a real adverse 
claim existed — no matter how ill supported it might appear to be — the 
court had no power to go further in that form of proceeding, and dé- 
cide summarily the question whether or not the claimant was entitled 
to prevail. It then became necessary — because the bankrupt act so 
declared — to remit the contestants to a plenary suit, either in a state 
court or in a circuit court of the United States — whichever might 
prove to be the appropriate tribunal. In either forum, however, the 
dispute was to be conducted by a plenary suit, and not in a summary 
fashion. The amendments of 1903, as I understand their scope, hâve 
made at least one change in thèse rules. They hâve conferred juris- 
diction upon the district court to entertain some of the plenary suits 
which theretofore could only hâve been brought in a state court or in 
the circuit court, but the other rules of procédure laid down by the 
suprême court are stilî to be followed. The district court, sitting as 
a court of bankruptcy, may still inquire summarily concerning- the 
ownership of property alleged to belong to the bankrupt, although it 
be found in the possession or custody of a third person. But, if the 
court should discover that such person is holding the property under a 
real claim of title or right of possession, and is not meiely the alter 
ego of the bankrupt, it is still the duty of the court to desist from 
pursuing the summary remedy further, and to remit the contestants 
to a plenary suit, although the suit, instead of being brought in a state 
court or a circuit court of the United States, may now be brought in 
the district court itself, and may thêre be pursued to final judgment. 

It follows, therefore, that as the testimony taken by the référée dis- 
closes that Gerenday is making a real, and not merely a colorable, 
claim to the ownership of the property in dispute, he is entitled to hâve 
his contention examined and judged according to the ordinary and 
regular process of the law, unless his consent to the suinmary pro- 
ceeding before the spécial référée has bound him irrevocably to go on 
with it to the end. It is well settled that mère consent cannot give 
jurisdiction. Unless, therefore, the bankrupt act has conferred upon 
the district court the power to décide summarily between such adverse 
claims to property as are hère presented, or has given the court such 
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power upon thé consent of the claimant in possession, Gerenday's sub- 
mission in the first instance was revocable at any time thereafter, and 
bas now been validly withdrawn. As I hâve already pointed ont, the 
bankrupt act does not give to the court the authority to décide sum- 
marily between such rights, and I think it is equally clear that the act 
has not given to the adverse claimant the power to consent to a sum- 
mary proceeding for such a purpose. Of course, if he goes on with 
a summary proceeding to the very end, taking the chance of success, 
and only objects to the jurisdiction after a décision against him, the 
objection is not likely to receive much considération, but a seasonable 
exercise of his right to object is entitled to protection. The only pro- 
vision in the amended act upon the subject of consent, is Bankr. Act 
Feb. 5, 1903, c. 487, § 8, cl. "b," 32 Stat. 798, [U. S. Comp. St. Supp. 
1903, p. 413], which reads as foUows: 

"Suits by the trustée shall only be brought or prosecuted In courts where the 
bankrupt whose estate is being administered by such trustée, tnight hâve 
brought or prosecuted them, if proceedings in bankruptcy had not been insti- 
tuted, unless by consent of the proposed défendant, except suits for the recov- 
ery of property under section 60 sub-division (b) and section 67 sub-division 
(e)." 

Assuming for présent purposes that, before a trustée has been ap- 
pointed, a receiver or an interested creditor may bring the "suits" re- 
ferred to by this clause, in order to protect the estate, I think it is clear 
that the language just quoted refers to plenary actions, whatever their 
form may be, and not to summary proceedings. The presumption is 
against a construction that would take avvay the ordinary rights of a 
litigant, would deprive him of trial by jury unless the court should 
grant it as a matter of grâce, and might land him in prison for nothirig 
more criminal than his conduct in accepting a préférence. 

In accordance with thèse views, the restraining order is dissolved, 
and the spécial référée is discharged from further considération of 
this matter. But, in order that the controversy about Gerenday's title 
may be promptly disposed of, if a receiver has authority to raise the 
question at ail, I will entertain an application for the appointment of 
a receiver, in order that action may be taken at once, without waiting 
for what may be the somewhat tardy appointment of a trustée. 

The clerk is also directed to amend the order of January 20 so as 
to read that the appointment of the référée was made after hearing the 
arguments of counsel, and upon their consent, and also that the référée 
was directed to hear such évidence as might be offered by Gerenday, 
as well as by the petitioning creditors. 



MILLS V. CITY OP CHICAGO et aL 
(Circuit Court, N. D. Illinois. January 25, 1904.) 

MUNICTPAl C01tI>0BATIOR9— POWERS— ReGUI-ATIHG PEICE OÏ GAB, 

The régulation of the priées to be charged consumers by gaa companles 
is not one of the powers essential to municipal government, and is not In- 
cluded In gênerai powers conf erred on citles ; and snch power cannot be 
exercised by a city unless it has been delegated by the state In express 
words, or by fair implication from a power expressly granted. 



732 127 FEDERAL UEPORTBR. 

2. SAME— CONBTBUCTION OF ILLINOIS StATTJÏE. 

Section 66 of the Illinois eity and village act (Hurd's Kev. St. 1901, c. 
24), which confers on clties and villages the power "to regnlate the police 
of the City or village and pass and enforce ail uecessary police ordinances," 
applies only to the régulation of the local constabulary, and does not dele- 
gate to cities and villages the gênerai police powers of the state. 

3. Same. 

The Illinois clty and village act (Hurd's Rev. St. 1901, e. 24), which con- 
fers on cities and villages the power to provide for the lighting of streets, 
aud to regulate the openings therein for the laying of pipes, and gives gas 
companies the right to build factories and lay down pipes in the streets, 
"subject to such régulations as any such city or village uiay by ordinance 
impose," does not delegate to cities or villages the power to regulate tlio 
priées which a gas Company may charge to private consumera, but merely 
the use of the streets by such companies. 

4. Equitt Jueisdiction— Peeventing Multiplicitt op Suits. 

Equity has jurisdiction of a suit to enjoin the enforcement of an invalid 
ordinance fixing the priée to be charged by a gas company to consuiuers, 
where they are numerous and the ordinance imposes a penalty for each 
violation, on the ground of preventing a multiplicity of suits. 

6. JtTEISDICTION OF FEDEBAL COURTS— SUIT BY StOCKHOLDER— ALIGNME5T OF 

Paeties. 

In a suit by a stocliholder of a gas company against the company and a 
city to restrain the enforcement of an ordinance flxing rates to be charged 
by the company to consumers, the fact that the company is incorpora ted 
in the same state as the city does not deprive a fédéral court of juris- 
diction. 

6. Same— Collusion between Parties. 

Where the bill of a stockholder compiles wîth the requiremonts of equity 
rule 94, by proper allégations of deniand on the company to bring tUe suit, 
and its refusai, the court cannot détermine ou demurrer that such action 
was collusive. 

7. CoKPOEATioNs— Suit by Stockholder— Pendency of Suit by Corporation. 

A gas company brought suit in a fédéral court against a city of the same 
state to enjoin the enforcement of an ordinance on two grounds, one of 
which involved a constitutional question. The court determined such ques- 
tion advei'sely to complalnant on demurrer, and dismissed the bill for 
want of jurisdiction, but without préjudice to a suit in a propor forum 
iipon the other ground, which the court refuscd to consider on the uierits. 
Ecld, that the pendency of an appeal from such deeree of disinissal did not 
prevent the company from brlnging such second suit, and that its refusai 
to do so on demand of a stockholder gave him the right to bring it in his 
own name. 

In Equity. On demurrer to bill. 

W. D. Guthrie, for complainant. 

Granville Browning, for défendant city of Chicago. 

GROSSCUP, Circuit Judge. The bill is by a citizen of California, 
a stockholder of the Peoples Gas Light and Coke Company, suing in be- 
half of himself and ail other stockholders of the company similarly 
situated, against the city of Chicago and the gas company, citizens of 
Illinois. The object of the bill is to restrain the city from enforcing 
an ordinance passed by the city council of Chicago, October I5th, 1900, 
forbidding manufacturers of gas from demanding or coUecting, from 
consumers of gas within the city, more than seventy-five cents per 

1 5. Diverse citizenship as ground of fédéral jurisdiction, see notes to Shipp 
T. Williams, 10 C. C. A. 249, and Mason v. Dullagham, 27 C. 0. A. 298. 
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thousand cubic feet, and attaching a penalty of froni twenty-five to two 
hundred dollars to each violation thereof. The bill charges that the 
ordinance is invalid ; first, because the city council had no power froni 
the state, to regulate gas rates; and secondly, because the ordinance 
impairs the obligation of an alleged contract embodied in the spécial 
charter of the Peuples Company by act of the législature February 
7th, 1865 (i Laws 1865, p. 589). Relief in equity is asked on the 
ground of prévention of multiplicity of suits, and because there is no 
adéquate remedy at law to protect the company's rights in the premises. 

Prier to the commencement of this suit, as the bill shows, another 
suit had been instituted by the Peoples Gas Light and Coke Company 
against the city of Chicago, based upon the ordinance in question, 
charging first, that sucli ordinance v^as beyond the city council's dele- 
gated powers, and secondly, if enforced, would impair the company's 
contract rights under its charter, and asking the same character of relief. 
That suit went to final hearing on demurrer to the bill, resulting in a 
decree dismissing the bill upon the merits, as to the alleged contract 
right, but without préjudice to any other suit in respect to the question 
of the city's power to regulate rates ; and on appeal from this decree 
by the company, the suit is now pending in the Suprême Court of the 
United States. 

In that case I held that the gas company obtained no immunity in its 
charter from the right of the state, in the exercise of its gênerai pow- 
ers, to reasonably regulate the rates at which gas should be manufac- 
tured and sold. Thus holding, the jurisdiction of the court failed, for 
the case no longer could be said to arise under the constitution and 
laws of the United States. On that account I expressly declined to 
pass on the question whether the city council had power delegated to it 
from the state to regulate rates; holding that such question was not 
before the court. But in the suit now under considération, that ques- 
tion is brought directly in point. 

The right of Mills, a stockholder, to maintain this bill, on the state 
of facts hère existing, is challenged. Though it lies at the threshold 
of the case I will pass that question until the main question — the power 
of the city of Chicago to regulate rates of gas — is disposed of. 

Has the city the power by ordinance to regulate the rates of gas 
supply? A municipal corporation possesses only such power as is 
granted by the législature in express words, or such as is fairly implied 
from power expressly granted, or is essentiai to the spécifie object and 
purposes of municipal existence. No one has pretended that the régu- 
lation of the price of gas is essentiai to the spécifie object for which tlie 
city of Chicago was created ; hence that source of possible power may 
be dismissed without further discussion. 

The chief argument of counsel for the city is, that the power is to be 
found in the statute of Illinois, known as the City and Village Act, 
and their finger is laid on the eleventh, thirteenth and sixty-sixth sec- 
tions as the clauses containing the grant (Plurd's Rev. St. 1901, c. 24, 
§ 62). Thèse sections are as follows : 

"The city council in cities, and président and the board of trustées in vil- 
lages, shall hâve the foUowing powers : 

"Eleventh : To provide for the lighting of the same (streets)." 
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"Thirteenth : To regulate the openings thcrein (in streets) for the laying oî 
gas or water mains and pipes, and the building and repalring of sewers, tun- 
nels and drains, and erecting gas lights : Provided, liowever, tliat any company 
lieretofore organized uuder the gênerai laws of tliis state, or any association 
of persons organized, or which may be hereafter organized for the purpose of 
manufaeturlng illuminating gas to supply cities or villages, or the inhabitants 
thereof, with the samo, shall hâve the right, by consent of the eommon council 
(subject to existing rights), to erect gas factorics, and lay down pipes in the 
streets or alleys of any city or village in this state, subject to such régulations 
as any such city or village may b.y ordiuance impose." 

"Sixty-Sixth: To regulate the police of the city or village, and pass and en- 
force ail necessary police ordinances." 

It is plain to me that the sixty-sixth section, while granting power to 
regulate the police of the city or village, caniiot be enlarged to include 
power to regulate the priées of gas. The powcr delegated by the state 
to the city is net the police power of the state. To so construe it 
would be to invest the city with nearly ail the powers of the state — ■ 
make the city practically a state by itself. Such manifestly was not the 
purpose of the section. The section looked, not to the police power of 
the state in its wide constitutional sensé, but to a police in the sensé of 
a local constabulary. 

The eleventh section contains no such grant as is claimed. Its pur- 
pose is to provide merely for the lighting of streets. Power to light 
streets and power to regulate the priées at which a manufacturer shall 
furnish liis commodity to the city, and the pcople living within the city, 
are generically so distinct that no discussion need ensue. 

The chief claim of the city is based on the thirteenth section. The 
section reads as follows: 

"To regulate the openings therein (in streets) for the laying of gas or vpater 
mains and pipes, and the building and repairing of sewers, tunnels and drains, 
and erecting gas lights : Provlded, however, that any company heretofore or- 
ganized under the gênerai laws of this state, or any association of persons or- 
ganized, or which may be hereafter organized for the purpose of manufaeturlng 
illuminating gas to supply cities or villages, or the inhabitants thereof, with 
the same, shall hâve the right, by consent of the eommon council (subject to 
existing rights), to erect gas factories, and lay down pipes in the streets or 
alleys of any city or village in this state, subject to such régulations as any 
such city or village may by ordinance impose." 

Read as an entirety, the section clearly grants no gênerai power to 
regulate rates. Thus treated, the last clause "subject to such régula- 
tions as any such city or village may by ordinance impose" relates back 
to, and is limited by, the opening clause which is taken up solely in 
the régulation of openings in streets for the laying of gas or water 
pipes. But the court is asked, first, to divorce the proviso from the 
balance of the section, so that the proviso may stand as a section apart, 
and then to interpret the concluding clause as if the word "régulations" 
was meant to include the rates at which gas should be manufactured 
and sold, as well as the manner in which the gas factories should be 
erected and the pipes laid. I do not feel myself at liberty to close my 
eyes to the proviso. Presumably it was meant to be read in connection 
with the whole section. But if I did, it would be unavailing. The 
context shows that the last clause was not intended to confer upon the 
city council plenary power to regulate rates, as well as the manner in 
which gas factories should be erected and pipes laid down. The mère 
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laying of gas pipe, and the installation of gas plants, together with 
their repair, are the subject matter of a power widely separable in 
circumstance and in substance, from power to deal with the rates at 
which gas shall be manufactured and sold. The first belongs naturally 
to the city whose streets are to be occupied, for it is related intimately 
with the supervision of streets ; the latter, with equal reason, is foreign 
naturally to the city, for the city is one of the parties in interest ; and 
power to regulate prices ought not, in the usual course of affairs, to go 
to a party interested. Until there is législation, more unmistakable 
than the language used in this section, to indicate a purpose to grant 
the city power to fix rates, I shall not hold that such was the législative 
intent. Unquestionably the power résides somewhere in the state, but 
until consciously delegated to some other body it remains in the state's 
gênerai repository of power, the General Assembly of the state. 

I may add that in this interprétation, I am but following the opinions 
of Mr. Francis Adams, Mr. Wm. G. Beale, Mr. C. S. Darrow and Mr. 
John W. Green, rendered by them severally as Corporation Counsel, 
as also what I take to be the opinion of Mr. Walker, during his in- 
cumbency of that office. 

This brings me, then, to the question of jurisdiction. The first point 
urged is that a court of equity is without jurisdiction to restrain the 
enforcement of the invalid ordinance. To this I cannot consent. The 
gas Company has more than three hundred thousand consumers. An 
attempted enforcement of its rates by suits at law, in the face of this 
invalid ordinance, might lead to three hundred thousand prosecutions. 
Under what circumstances, it might be asked, would equity take juris- 
diction to avoid a multipHcity of suits, if the présent were not such a 
case. 

The second point urged is that the jurisdiction of the court as a féd- 
éral court fails, because, in a proper alignment of parties according to 
their interest, the gas company should be grouped with the complain- 
ant ; and on such grouping, diversity of citizenship between both com- 
plainants and the défendant would disappear. It is sufficient to say that 
in the récent case of New Albany Water Works v. Louisville Banking 
Company, 122 Fed. 776, 58 C. C. A. 576, the Circuit Court of Appeals 
for this Circuit sustained fédéral jurisdiction in a case analogous, in 
ail material respects, to the one under considération. 

The third point is, that the suit is collusive in this, that it is apparent 
that the gas company has refused to brrng a suit in its own name in the 
state courts, to which it was relegated, solely that this complainant 
might obtain a footing in the fédéral court. This may, or may not, be 
the true explanation of the company's inaction. In the présent state 
of the record it cannot be treated as the explanation. The bill avers 
that Mills demanded of the company, that it bring such suit, and that 
such demand was refused ; and this, on the face of the record, is ad- 
mitted by the demurrer. When the city raisçs the question by proper 
pleading, or points to some fact in the record that would authorize the 
court to act sua sponte, it will be time to inquire whether collusion in 
fact exists. 

The fourth point against jurisdiction is the one on which greatest 
stress is laid. In the suit previously heard hère, pending now on ap- 
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peal by the gas company in the Suprême Court, the gas company chal- 
ienged the validity of the ordinance, both because it was said to impair 
the company's contract right under its charter, and because the city 
council was without power delegated to it by the state, to regulate 
the priées of gas. Tlie court held in that case, that no charter contract 
as claimed existed, and so holding declined to hear or pass upon the 
question of delegated authority, for the reason that the cause came into 
tiie fédéral court solely as one arising under the constitution and laws 
of the United States, wherefore the ground of fédéral jurisdiction fail- 
ing, the other question involved — solely one of state law — raust go 
out of court also, though without préjudice to a new suit in the proper 
forum. 

I think, under such circumstances, it to be unquestioned,that had there 
been no appeal, and had the company refused to bring a new suit in the 
appropriate tribunal, a suit, such as this, would lie at the instance of 
a stockholder. But the insistence of counsel is, that the appeal, by the 
gas company to the Suprême Court, on both grounds, shows that the 
company is still seeking, in the Suprême Court of the United States, to 
invalidate the ordinance as one not delegated under the laws of Illinois 
to the city council, and in so doing meets fully its duty in the premises 
to its stockholders. The trouble isthat such appeal does not fully meet 
the measure of the company's duty. The suit pending on appeal will 
not bring a judgment touching the power of the city council, if the im- 
pairment of contract question be determined against the company. 
This court bas so held, and there is no reason to believe that the Su- 
prême Court will hold otherwise. At any rate, until it is held other- 
wise, the former holding remains the law of the case. 

But if the company bas taken no measure conformable to law to 
prevent the wrong threatened, the right of the stockholder to take such 
measures cannot be disputed, and a measure conformable to law is to 
be tested, not by the company's opinion of the law, but by the law itself , 
The stockholder is entitled to the law, not to a mistaken view of the 
law ; to an action that will lie, not to an action that must be dismissed 
for want of jurisdiction in the court resorted to. 

The demurrer will be overruled and an injunction entered as prayed 
lur in the bill. 



SHELTON V. AMERICAN SURETT CO. 

(Circuit Court, B. D. Pennsylvania. ï'ebruary 9, 1904.) 

No. 84, 

StJiwTT ON Building Contract — Dischabge — Payments to Contbactoes 
IN Violation of Conteact. 

V« hère a building contract provlded for monthly estimâtes and payments 
to tïie contractor, but tliat such payments should not be made until the 
contiaetor delivered to the architect copies of ail bllls and vouchers for 
work done and materials furnished, or releases of ail liens, payments by 
the ovi'uer without requiriug such vouchers or releases was a departui^ 
from the contract, which discharged the contractor's surety from liability 
for the amount of liens subsequently established against the property. 
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At Law. On motion for judgment for want of sufficient affidavit 
of défense. 

C. B. Taylor, for plaintiff. 

H. Gordon McCouch and Richard C. Dale, for défendant. 

J. B. McPHERSON, District Judge. This case arises upon the 
plaintiff's statement of claim and the affidavit of défense that has been 
filed thereto. The facts which appear upon thèse papers, and, indeed, 
are undisputed, are as follows : The plaintiff, being about to alter a 
house, made a contract with a firm of builders, by which it was provid- 
ed, inter alia, that the architect should value the work donc and the 
materials furnished each month, and that 80 per cent, of his valuation 
should be paid to the builders. Under this provision $5,736.43 was 
paid in four installments. The builders then became insolvent, and the 
plaintiff completed the work, but he was obliged to pay $2,901.05 more 
than the contract price. Under the paragraphs of the contract that 
are now to be considered the builders were required to apply the install- 
ments received by them in payment for work donc and materials fur- 
nished to the building, but, in violation of thèse provisions, they only 
applied $2,833.38, using the balance, $2,901.05 for other purposes. For 
this balance, included in a larger sum that embraced other claims as 
well, mechanics' liens were filed, which the plaintiff was obHged to 
pay. The présent suit is brought against the builders' surety to recover 
$2,500 and interest, this being the principal of the defendant's bond. 
The paragraphs in question are as follows : 

"(b) That no payments shall beeome due untll in each case the contractors 
shall hâve delivered to the architect copies o( ail bllls and vouchers for work 
done and materials furnished upon which payment is clalmed to be done, or 
untll they hâve given the architect a true and accurate account of the exact 
standing of ail accounts to date, on their books, for the work hereln contracted 
for, and shall bave delivered to the owner a satisfactory release of ail liens 
against the premlses on the part of ail persons, who bave delivered materials 
for use in or performed work on said premises, togetber with a true and accu- 
rate showing of the state of such persons' accounts then due, or thereafter to 
beeome due, for materials to be furnished or work to be done under this agree- 
ment. 

"And it Is further agreed, that before the final payment shall beeome due 
a full and complète release of liens, including the liens of the parties of the 
flrst part, shall hâve been delivered to the party of the second part, and ac- 
cepted by him as satisfactory. 

"(c) That no liens, attachment or other Incumbrance under any law of tins 
state, or otherwise, by any person or persons whosoever, shall at any time be 
put or remain upon the building or premises, unto or upon which any work 
is done or may be done, or materials are furnished or may be furnished under 
this contract for such work or materlal or by reason of any claim or demand 
against the contractors in respect thereof. 

"And It Is further agreed, that if at any time there shall be any lien or claim, 
which if establlshed, the owner of the said premises might be made llable, and 
which would be chargeable to the said contractors, the owner shall hâve the 
right to retaln out of any payment then due, or thereafter to beeome due, an 
amount sufficient to completely indemnify him against such lien or claim, until 
the same be efCectually satlsfled, or discharged or cancelled, and should there 
prove to be any such claim after ail payments are made, the contractors do 
hereby eovenant that they will refund to the owner ail moneys, that the latter 
may be compelled to pay discharging any lien on said premises, and obligatory 
in conséquence of the former's default" 

127 F.— 47 
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As already stated, four installments were paid by the plaintiff, but 
he did not require a release of liens to be delivered in accordance with 
the provisions of paragraph "b," and this failure upon his part is set 
up as a défense. To this the plaintiff replies that the provision referred 
to was merely intended for his own protection, and that he was at liberty 
to waive it if he chose, without danger to his rights against the surety. 
I cannot agrée to the correctness of this position. There can be no 
doubt that paragraph "b" was intended for the protection of the plain- 
tiff, and perhaps primarily for his protection ; but its enforcenient 
would also protect the surety by compelling the builders to pay the 
w^orkmen and materialmen as the work went on, thus diminishing the . 
risk that the surety might suffer from the failure of the builders to 
fulfill their contract concerning liens. The danger of liens was pro- 
vided against as carefully as possible. Before any installment could 
become due, copies of bills and vouchers for work and materials were 
to be furnished, or a true account of thèse subjects taken from the build- 
ers' books was to be presented, accompanied by a release from ail 
persons entitled to a lien up to that time, together with a true showing 
of the accounts of such persons with the builders. But, in spite of 
thèse précautions, it was recognized that the builders might be careless, 
or might deceive the architect about thèse matters, and therefore it 
was provided that a further release should be given before final payment 
should become due ; and, as even this might not f ully protect the owner 
against the builders' neglect or dishonesty, an additional paragraph was 
added, giving the plaintiff a right of action against the iDuilders if any 
liens should be enforced against the premises after the final payment. 
As it seems to me, the most important of thèse safeguards was the first. 
If thèse releases were demanded, bills would be paid as the work went 
on, for the builders could not obtain releases unless they paid the 
workmen and materialmen, and the resuit would be that debts could not 
accumulate and become too heavy a load for the builders to carry. 
If they could not pay their debts, liens would become inévitable. In 
the enforcement of this provision, therefore, the surety was vitally in- 
terested, and the plaintiff's failure to insist upon it is, I think, a bar to 
recovery. 

The rule that a surety's contract may not be materiaîly changed with- 
out his consent is well known. Récent déclarations of the rule are found 
in Prairie State Bank v. United States, 164 U. S. 227, 17 Sup. Ct. 142, 
41 L. Ed. 412, and Fidelity Co. v. United States (decided in December, 
1903, and not yet officially reported) 24 Sup. Ct. 142, 48 L. Ed. — . 
Whether the facts of this case justify me in speaking of what was done 
as a change of the contract, or whether it is more accurate to speak of 
it as a departure from the contract, seems to be of minor importance. 
The same conséquences follow whether it be a departure or a change. 
As is said by Brandt in his work on Suretyship, par. 345 : 

"Any deallngs with the principal by the créditer, which amount to a de- 
parture from the contract by which the surety is bound, and which by possi- 
bility might materiaîly vary or enlarge the latter's liabilities without his con- 
sent, generally operate to discbarge the surety." 

In a careful opinion by Judge Archbald, now on the bench of the 
middle district of Pennsylvania (Fitzpatrick v. McAndrew, 12 Pa. Co. 
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Ct. R. 353), lie pronounces in favor of the word "departure," wliere 
the owner pays the builder more rapidly than the contract provides, and 
it may be that "departure" is the better word to use where the surety 
complains of a failure to require a release of Hens. However that may 
be, it is clear to my mind that the reasoning upon which the cases were 
decided that hold the surety to be discharged by paying the builder 
more rapidly, or paying him larger amounts than the contract calls 
for, requires a like décision in the présent case. In Calvert v. London 
Dock Co., 2 Keen, 639, Lord Langdale, the master of the rolls, sus- 
tained the défense that the creditor had advanced money beyond the 
sums that could hâve been called for under the contract, and he gave 
thèse reasons for his conclusion : 

"The défendants do not dispute the fact that their advances to Streather ex- 
ceeded the sums which they were bound to advance under the contract, but they 
say that the increased advances were made for the purpose of givlng Streather 
greater facility to perform the contract. It is said that the performance of the 
work by Streather was impeded by his want of funds, and that by the advances 
made to him he was enabled to do more than he otherwise could hâve done ; 
and that to assist him was to assist his sureties ; and it was only for the pur- 
pose of affording that assistance that the company did more than they were 
obliged to do. 

"The argument, however, that the advances beyond the stipulations of the 
contract were calculated to be bénéficiai to the sureties, can be of no avail. In 
almost every case where the surety has been released, either in conséquence of 
time being given to the principal debtor or of a compromise being made with 
him, it has been contended that whatiàvas done was bénéficiai to the surety ; 
and the answer has always been that nie surety himself was the proper judge 
of that, and that no arrangement dlâ«rent from that contained in his contract 
is to be forced upon him ; and, bearing in mind that the surety, if he pays the 
debt, ought to hâve the benefit of ail the securities possessed by the creditor, 
the question always is whether what has been done lessens the security. 

"In this case the company were to pay for three-fourths of the worli done 
every two months. The remainlng one-f ourth was to remain unpaid for till the 
whole was completed. And the effect of this stipulation was at the same time 
to urge Streather to perform the work, and to leave in the hands of the com- 
pany a f und wherewith to complète the work, if he did not ; and thus it ma- 
terially tended to protect the sureties. 

"What the company did was perhaps calculated to malie it easier for 
Streather to complète the work if he acted with prudence and good falth ; but 
it also took away that particular sort of pressure which by the contract was 
intended to be applied to him. And the company, instead of keeping themselves 
in the situation of debtors, having in their hands one-fourth of the value of tne 
work done, became creditors to a large amouut, without any security ; and 
under the circumstances I think that their situation with respect to Streather 
was so far altered that the sureties must be considered to be discharged from 
their suretyship." 

In Navigation Co. v. Rolt, 6 Corn. Bench, N. S., 95 E. C. L. 550, Mr. 
Justice Crowder said, on page 597: 

"It is obvions that a prepayment must préjudice the surety In a case like 
this, inasmuch as It deprlves him of the benefit of that which would be an In- 
ducement to the principal to perform the contract in due time. I see nothing 
in the fact of the money having ultimately corne to the hands of the surety to 
alter his position in that respect." 

And Mr. Justice Willes added: 

"It is clear, therefore, that there must be an assent by the surety to the 
creditor's dealing with the principal debtor otherwise than in the manner 
pointed out by the contract ; and it is no answer to say that it is for the ad- 
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vantage of the surety, or that he lias sustained no préjudice. Hère there was 
an unauthorized payment of £2,000 to Mare, and, as this payment was made 
without Rolt's assent, that • • • was such a préjudice to him, as surety, 
as to discharge him." 

Upon appeal to the Exchequer Chamber, the judgment was affirmed, 
Chief Baron Pollock saying-, inter aha: 

"New, certainly, prima facie the withdrawai of a fund which Is security for 
the thing in respect of the not doing of which he is now called upon to pay 
damages is a préjudice to the surety. He is not in the same situation with re- 
gard to his principal in which he ought to be plaeed. He is deprived of the se- 
curity of the fund out of which the company might in the flrst instance hâve 
iudemnifled themselves. * * • Whether there could hâve been any proof 
to show that, notwithstanding the appearance of préjudice, in reality iione was 
or could be sustained, it is not at ail necessary to inquire. It is, however, ex- 
ceedingly difflcult to conceive any state of things in which it must not to a con- 
sidérable extent be a préjudice to a surety to hâve a fund withdrawn vvliich 
would be in reality a security to the company with whom he is contractiug and 
to the surety who guaranties." 

Calvert v. Dock Co. was approved by Judge Baker of the Indiana 
District in Commissioners v. Branham [C C.) 57 Fed. 179, where dé- 
cisions to the sanie effect from California, Missouri, and Minnesota 
are also cited. In Lucas County v. Roberts, 49 lowa, 159, the county 
commissioners paid a contractor in full upon the completion of certain 
repairs to the courthouse, thus putting in his hands more money than 
was sufficient to discharge ail unpaid claims for work and material. 
He applied the money to other pui^oses, and the unpaid claimants filed 
liens, which the commissioners were«obliged to pay. The sureties were 
held to be discharged, the court saynig : 

"Waiving the question whether the payment made in advance had the efifect 
to release the sureties, we flnd that at the time final payment was made tho 
plaintif!: paid Roberts more than was sufPcient to discharge ail claims which 
were subsequently paid by the plaintilï io the holders of the liens. 

"Conceding such liens could be lawfuily established, the plaintilï was bound 
to so linow, and the time within which they must be filed ; and as it was pos- 
sessed of suflicient funds to protect itself and the sureties, it was bound to iioid 
and so apply them. The sureties had the right to expect, and good faith re- 
quired, the plaintilï to hold the funds until the debts contracted by Roberts 
which could be established as liens were paid, or the time for filing the same 
had expired. Failing to take this course, but having negligently or carelessiy 
paid the money to Roberts, the défendant should not be called upon to reim- 
burse the plaintifC because of such négligence." 

In Gato V. Warrington, 37 Fia. 542, 19 South. 883, the contractor 
agreed, inter alla, "to submit his weekly pay rolls, duly signed aiid 
receipted." The proof showed that the owner had advanced $3,000 to 
the contractor without requiring such pay rolls to be produced, and it 
was held that such conduct discharged the sureties, because it was a 
payment in disregard of the terms of the contract, and was a material 
departure from the agreement. Following thèse authorities, I am of 
opinion that the affidavit of défense, which is conceded to be true, is 
a complète reply to the plaintiiï's statement of claim. 

In accordance with the stipulation of counsel, I direct final judgment 
to be entered in favor of the défendant. 
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CALIFORNIA PASTORAL & AGRICULTURAL CO., Limited, et aL t. 
ENTERPRISE CANAL & LAND CO. et al. 

(Circuit Court, S. D. California. July 6, 1903. 

No. 42. 

1. KlPAKIAN RiGHTS— UpPEE AND LOWER PEOPEIETORS— DIVERSION OF WATER 

FEOM STREAM. 

Under the settled law of California that each riparlan owner on a stream 
bas a right to the natural and ordlnary flow of water thereln, wliether It 
overflows its banks or not, without diminution in quantity, except in so far 
as the same may resuit from the reasoriable uses of upper riparlan owners, 
one owner cannot lawfully go above the lands of an upper proprietor and 
take water from the stream for use on his own lands. 

2. Same — Suit for Injunction — Estoppel. 

A riparlan owner on a stream is not estopped to maintaln a suit to enjoin 
an unlawful diversion of water above his lands by any delay in brlnging 
such suit, short of the statutory perlod of limitation, nor because of ex- 
pendltures made In the meantime by défendant in constructing works for 
such diversion. 

3. Same — Right to Injunction. 

Under the law of California a riparlan proprietor on a stream (and this 
includes a lessee) is entitled to an injunction to restraln the unlawful di- 
version of water from the stream above his land, although the injury 
caused is incapable of ascertainment or of belng estimated in damages. 

4. Same — Flood Watees— Annual Rise in Stream. 

An increased flowage in a stream, occurrlng annually and lastlug for 
three or four months, does not constltute storm or flood waters which 
may be impounded and used by any person. 

5. Same — Right to Injunction— Scope. 

Where a canal unlawfully diverts a part of the ordlnary flow of a stream, 
a lower proprietor is not precluded from maintalnlng a suit to enjoln its 
maintenance because it also at tlmes carrles flood waters which may be 
lawfully approprlated, and, in the absence of data upon which to base a 
différent order, the only adéquate remedy is to enjoln the entire diversion. 

6. Same — Peeliminaky Injunction. 

Where It appears from the undlsputed facts that défendants are unlaw- 
fully dlvertlng water from a stream above lands of complainant, resulting 
in continuons Injury thereto, which cannot be estimated in damages, and 
Is therefore Irréparable, the équitable rule as to comparative hardships, 
sometimes determlnatlve of motions for provisional relief, does not apply, 
but complainant is entitled to a temporary injunction. 

In Equity. On motion for a preliminary injunction to restrain the 
diversion of water from the San Joaquin river. 

Charles Page, E. J. McCutchen, Charles W. Willard, R. E. Hough- 
ton, and Frank H. Short, for complainants. 

N, C. Coldwell, A. Borland, and W. C. Graves, for défendants. 

WELLBORN, District Judge. As the décision of this matter has 
been considerably delayed already, I shall not take further time to pré- 
pare a viritten opinion, but simply announce now my conclusions. 

I. The riparian doctrine, with irrigation as one of its uses, is the set- 
tled law of California, and includes a right in each riparian owner to 
the ordinary flow of the stream, without détérioration in quality or 
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diminution in quantity, except in so far as the same may resuit from 
the reasonable uses of upper riparian owners. Lux v. Haggin, 69 Cal. 
256, 391, 10 Pac. 674 et seq. ; Hargrove v. Cook, 108 Cal. 72, jj, 41 Pac. 
18, 30 L. R. A. 390; Gould V. Eaton, 117 Cal. 539, 542-543> 49 P^c. 
577, 38 L. R. A. 181. Reclaimed lands, although originally swamp and 
overflowed within the meaning of Act Cong. Sept. 28, 1850, c. 84, 9 
Stat. 519, are as much subject to said doctrine as any other lands. Lux 
V. Haggin, supra. Therefore, assuming, for the purposes of this hear- 
ing, without, however, deciding the question, that Fresno slough is an 
inlet or arm, and part of the San Joaquin river, still the défendant J. G. 
James Company has no right, by virtue of its riparian lands on said 
slough, to divert the waters of said river at a point above complainants' 
leased lands. Even if it were shown, which has not been, and, I appre- 
hend, cannot be, done, that, under existing circumstances, ail the water 
proposed to be diverted reaches, through the customary meandcrings 
of the river or otherwise, the lands of said James Company, such di- 
version could not be lawfully made, for the reason that complainant, as 
lessee of Herminghaus, tmless estopped from asserting the right, is en- 
titled to hâve said waters flow through its leased lands. There is noth- 
ing in Charnock v. Higuerra, m Cal. 473, 44 Pac. 171, 32 L. R. A. 190, 
52 Am. St. Rep. 195, which militâtes against this conclusion. It may be 
further said, in this connection, although not necessary to a disposition 
of the présent hearing, that the impossibility of determining that the 
water proposed to be diverted would, without such diversion, ever 
reach the James Company's lands, and aiso the fact that said diversion 
exposes the water to evaporation and seepage for many miles before 
said lands are reached (Ferrea v. Knipe, 28 Cal. 341, 87 Am. Dec. 128), 
are strong, if not convincing, arguments of the uniawfulness of the di- 
version, even as against the lands vi'hich complainants own in fee. 

2. The bill herein assails the point, as well as the fact, of diversion ; 
and the évidence adduced by défendants to establish an estoppel against 
complainant California Pastoral & Agricultural Company, as lessee of 
the Herminghaus lands, is insufficient for that purpose. Lux v. Hag- 
gin, supra. The case of Curtis v. La Grande Hydraulic Water Ce. 
(Or.) 23 Pac. 808, 25 Pac. 378, 10 L. R. A. 484, is, I think, distinguish- 
able in essential particulars from the case at bar. If not, however, then 
it is inharmonious with Lux v. Haggin, supra, and I shall follow and 
apply the rule enunciated in the latter case. 

3. "The flow of natural water over land is a continuous source of 
fertility and benefit, and its withdrawal is followed by conséquences 
which are perpetually injurious to the freeholder. * * * 'pj^g ^q^^ 
of the water of a stream, whether it overflows the banks or not, naturally 
irrigates the ground to a great and unknown extent, and thus stimulâtes 
végétation; and the growth and decay of végétation add not only to 
the fertility, but to the very substance and quantity, of the soil." Heil- 
bron V. Water Ditch Co., 75 Cal. 117, 121, 122, 17 Pac. 65. "A riparian 
proprietor," and this includes a lessee (Pleilbron v. Fowler Switch Canal 
Co., 75 Cal. 426, 17 Pac. 535, 7 Am. St. Rep. 183 ; Heilbron v. Canal 
Co., 76 Cal. II, 17 Pac. 933), "is entitled to an injunction to restrain the 
unlawful diversion of the waters of a stream adjoining his land, al- 
though the injury caused by the diversion is incapable of ascertainment. 
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or of being estimated in damages" (Heilbron v. Canal Co., 75 Cal. 426, 
17 Pac. 535, 7 Am. St. Rep. 183; Conkling v. Pacific Improvement Co., 
87 Cal. 293-305, 25 Pac. 399). Irrespective of the question of injury, 
or its estimation in damages, another line of cases hold that a riparian 
proprietor may enjoin a wrongful diversion above him to prevent such 
diversion from maturing into a right. Moor v. Clear Lake Water 
Works, 68 Cal. 146, 8 Pac. 816; Stanford v. Feldt, 71 Cal. 249, 16 Pac. 
900; Conkling v. Pacific Improvement Co., supra; Sparger v. Heard, 
90 Cal. 221, 27 Pac. 198; Mott v. Ewing, 90 Cal. 231, 27 Pac. 194; 
Gould V. Eaton, supra. In opposition to the foregoing cases, défend- 
ants rely, among others, upon Modoc L. & L. S. Co. v. Booth, 102 Cal. 
151, 34 Pac. 431. In so far as the last-named case conflicts, if it does 
conflict, with those previously cited, I must décline to foUow it. Justice 
McFarland, however, who dissented, commented afterwards upon the 
case as follows: 

"I désire to say, however, that the case of Modoc Land & Llve Stock Co. v. 
Booth, 102 Cal. 151 [34 Pac. 431], caimot be taken as authorlty for the proposi- 
tion that a riparian proprietor on an ordinary natural stream cannot, by in- 
junction, restrain an unlawful diversion of the water of the stream, unless he 
can show actual spécial damage other than such as thus legally arlses from a 
deprivation of the substance of his estate. To so interpret that case would be 
to make it overrule every décision of thls court upon the subject from the or- 
ganizatlon of our state government to the présent moment. Ail the Modoc Case 
décides is that, to use the language In the opinion in that case, taken from 
Pomeroy : 'Unless the flow of a stream to the land of a riparian proprietor has 
been appreciably or ptrceiJtibly dlminlshed, he Is not entitled to an Injunction,' 
etc. Of course, with respect to a river of the slze of the Mississippi or the 
Sacramento, no probable diversion would ever perceptibly dlminish the flow of 
the eurrent. Illustrations drawn from supposed riparian rlghts in such rivera 
are scarcely more pertinent than would be Illustrations from supposed riparian 
rlghts on the Gulf Stream." Vernon Irr. Co. v. Los Angeles, 106 Cal. 256, 257, 
37 Pac. 762. 

4. The contract between the California Pastoral & Agricultural 
Company and other persons, as parties, respectively, of the second, 
third, fourth, and fifth parts, referred to in paragraphs 11 and 12 of 
défendants' return to order to show cause, and attached as "Exhibit A" 
to the affiidavit of défendant James, was entered into June 4, 1901, 
while the lease of G. lierminghaus to the California Pastoral & Agri- 
cultural Company was made September i, 1901, and therefore the 
riparian rights acquired under the latter instrument are unaffected by 
the former. It is unnecessary now to inquire how, or to what extent, if 
any, said first-named contract, the one attached as an exhibit to the affi- 
davit of défendant James, changes or afiiects the riparian rights of the 
complainant California Pastoral & Agricultural Company, growing 
out of its ownership of the lands described in Exhibit A to the bill. 

5. Storm or freshet waters, which any person who can may impound 
and use, are "such waters as flow down a stream during and after a rain 
storm, and which are in excess of the ordinary flow." Fifield v. Spring 
Valley Water Works, 130 Cal. 552, 62 Pac. 1054. I am of opinion, 
from the évidence submitted on this hearing, that the waters which the 
canal and dam in controversy in this suit were intended to divert, and 
are capable of diverting, do not fall within said définition, but are a 
flow which comes every year and lasts for three or four months. On 
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this point, and speaking of conditions almost precisely sîmilar to those 
hère presented, the Suprême Court of the state has said : 

"Nor can that flow be sald to be an extraordinary flood whlch can be eotinted 
upon as certain to occur annually, and to continue for months. The défendant 
has no réservoir to retaln the surplus waters of casual and unusual freshets, 
and Its Works would be of llttle value If Its dependence were only upon such 
waters." Heilbron v. Canal Co., 75 Cal. 432, 17 Pac. 535, 7 Am. St Rep. 183. 

6. The circumstance that some of the waters of said river, below said 
point of diversion, at times escapè through a natural slough and over- 
flow the banks of the river, does not justify said diversion, nor show 
that it is without injury to complainants. If it were conceded, contrary 
to the décision in Heilbron v. Canal Co., 75 Cal. 426, 17 Pac. 535, 7 Am. 
St. Rep. 183, that the waters which escape and overflow, as above indi- 
cated, are wild, surface waters, within the meaning of those terms as 
used in Caire & V. R. Co. v. Stevens, 73 Ind. 283, 38 Am. Rep. 139, 
and other cases* cited at pages 14 and 15 of appellants' brief, and in 
Miller & Lux et al. v. Enterprise Canal & Land Co. et al. (Cal.) 75 Pac. 
770, and further, that défendants' diversion takes some of said waters, 
still said diversion also includes a part of the ordinary flow of the river, 
and to that extent is, upon the findings and légal principles above 
made and enunciated, unquestionably wrongful, and the only way adé- 
quate relief can be afïorded, in the absence of data upon which a différ- 
ent order might be framed, is to restrain the entire diversion (Conkling 
V. Pac. Imp. Co., supra; Pokegama, etc., Co. v. Klamath, etc., Co. 
[C. C] 86 Fed. 528), at least so far as the appliances of défendants' 
canal can be employed to accomplish that end. A wrong cannot be 
justified, or go unredressed, because mingled with it is something else, 
which, if segregated, would be lawful. 

7. The défendants, in their return to the rule to show cause Avhy a 
preliminary injunction should not issue, and also in the affidavit of E. A. 
Fotheringham, assert, in gênerai terms, a right by appropriation in the 
James Canal Company, as successor of the Enterprise Canal & Land 
Company, to divert 500,000 cubic inches of water ; but their diversion 
was not made until 1898, and long prior thereto complainants' lands 
were held in private ownership, and five years had not elapsed before 
the commencement of this suit. Besides, défendants expressly décline 
in argument to press said claim by appropriation, and I cannot now do 
otherwise than conclude that it is without merit. 

8. From the principles of law enunciated above, and the facts clearly 
shown in évidence, it foUows that the diversion complained of is wrong- 
ful, and not an ordinary trespass, but, in reality. a continuous taking of 
property; and, since said injury cannot be adequately compensated 
in money damages, and is therefore irréparable (Heilbron v. Canal Co., 
75 Cal. 426, 17 Pac. 535, 7 Am. St. Rep. 183), the équitable rule as to 
comparative hardships, sometimes determinative on motions for pro- 
visional relief, is inapplicable (16 Ani. & Eng. Ency. of Law [2d Ed.] 
360). 

• McCormlck v. Kansas & St Joe R. R., 70 Mo. 359, 85 Am. Rep. 431 ; Morrla 
V. Council Bluffs, 67 lowa, 343, 25 N. W. 274, 56 Am. Rep, 343 ; Abbott v. Kan- 
sas City & St. Joe II. R., 83 Mo. 271, 53 Am. Rep. 581. 
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Complainants, without référence to the lands which they own in fee, 
are, by virtue of their lease from Herminghaus, entitled to a temporary 
injunction, in accordance with the foregoing conclusions, and their so- 
licitors will prépare and submit a suitable order for the issuance of the 
writ. 



RELIANOB LUMBER CO. v. ROTHSCHILD. 

(District Court, E. D. Pennsylvania. January 21, 1904.) 

No. 85, 

1. Admiealtt Jubisdiction— Mabitime Cause op Action— Suit against In- 

surance Agent. 

A court of admiralty Is without jurisdlction of an action against an 
agent who issued a policy of marine insurance, brouglit under Act Pa. 
May 1, 1876 (P. L. 66) § 48, whicli provides tliat tlie agent of any foreign 
Company wliich does not comply with the laws of the state shall be per- 
sonally liable "on ail contracts of insurance" made by him on behalf of 
such Company. Such an action is not one on contraet, but one to recover 
statutory damages for a tort committed in violating the law, and imposed 
for the beneflt of the person injured, and is not maritime. ^ . 

2. SaME— DiSMISSAL— COSTS. '■' 

On the dismissal of a suit in admiralty because the cause of action is 
not within the admiralty jurisdlction, the court has no power to award 

costs. 

In Admiralty. 

Horace L. Cheyney and John F. Lewis, for libelant 
James C. Sellers, for respondent. 

J. B. McPHERSON, District Judge. The facts of this case are not 
disputed, and are thus stated in the brief of libelant's counsel : 

"In the month of January, 1901, the Reliance Lumber Co. of Beaumont, 
Texas, made application by mail to the défendant at Philadelphla, for certain 
marine insurance on the bark Gères. 

"The negotiations were finally consummated on February 7, 1901, when the 
défendant mailed at Philadelphla to the libelant at Beaumont, Texas, policy 
No. 7G25 of the Commercial Insurance Co., and policy No. 0103 of the Lincoln 
Insurance Co., both insuring the libelant against marine risks upon the hull 
of the bark. 

"Neither of the companies was authorized to do business in the state of 
Pennsylvania. The policies were actually written and issued at the office of 
the respondent in Philadelphla. 

"The bark sailed from Sabine Pass, Texas, to Las Palmas on February 24, 
1901, and, as the resuit of certain disasters, became a total loss. 

"The libelant, having been unsuccessful in its effort to coUect the amount of 
the loss from the insurance companies in whose names the policies were issued, 
brought this suit against the respondent to enforce the Personal responsibility 
of the latter, under the provisions of section 48 of the act of the Législature of 
Pennsylvania approved May 1, 1876 (P. L. 66), providing as foUows : 

" 'Section 48. The agent of any insurance company of any other state or 
government which does not comply with the laws of this commonwealth shall 

T 1. Admiralty jurisdlction as to matters of contraet, see notes to The Rich- 
ard Winslow, 18 C. 0. A. 347 ; Boutln v. Rudd, 27 C. C. A. 530. 
H 2. See Admiralty, vol. 1, Cent. Dig. § 807. • 
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be personally liable on ail contracts of Insurance made by or through Lim, 
directly or indirectly, for or in behalf of any such company.' " 

Upon a similar set of facts the défendant was held to be personally 
liable in a suit recently decided in the circuit court for this district — 
Adier-Weinberger Co. v. Rothschild 123 Fed. 145. The présent 
action, however, is not in the circuit court, but in the district court 
on the adniiralty side, and the only question now to be considered is 
whether a court of admiralty has jurisdiction of the controvcrsy. 
There is no doubt of its right to entertain a suit on a policy of marine 
insurance, when the proceeding is taken directly against the under- 
writer: Ins. Co. v. Dunham, 11 Wall, i, 20 L,. Ed. 90. But in a pro- 
ceeding such as this, which is not upon the policy and is not against 
the underwriter, I do not think the jurisdiction can be upheld. It is 
clear to my niind that the libelant's right to sue the respondent in ad- 
miralty must be directly given, if given at ail, by the Pennsylvania stat- 
ute; for, if that statute were not in existence, it would be necessary 
to investigate and détermine the respondent's liability in accordance 
with the common-law rules that govern the relation of principal and 
agent, and the controversy could only be carried on in a common-law 
court. The foundation of the action against the respondent would be 
bis misconduct, and, while for that reason he might be treated as if 
he were really a principal, such treatment could not alter the fact that 
he had never been more than an agent. Unquestionably the agent 
has sometimes been loosely spoken of as if he were in truth a principal, 
but such language does no more than express the rule that the contract 
which was the occasion for his wrongdoing as agent shall furnish the 
measure of liability for his tort. No doubt he might be sued in as- 
sumpsit on his implied promise as principal, the tort being waived, but 
it is undeniable that he might also be sued in tort for the act of miscon- 
duct that lies back of his promise, and is the only^ reason why the law 
implies a promise at ail. The présent suit, however, is distinctly put 
upon the statute, and not upon the respondent's liability as an agent 
who has misbehaved, and therefore the statute only need be considered. 
What is its true effect ? What kind of a right does it give to the libel- 
ant? Nobody supposes that an insurance agent who countersigns 
and delivers a valid policy on behalf of the underwriter is personally 
liable thereon. If the underwriter becomes insolvent before the loss, 
the agent cannot be sued on the theory that he had taken a principal 
part in the contract, and is therefore bound to respond. He is not a 
party to the contract at ail in the same sensé that the underwriter is a 
party, but is a mère intermediary who has performed certain prelim- 
inary offices for one party or for both, and has finally delivered or 
transmitted the written paper and received the premium on behalf of 
his principal. He cannot be made a real party by any statute or déci- 
sion whatever, because neither courts nor législatures can transform 
one fact into another fact; but under certain contingencies he may 
undoubtedly be treated as if he were a party, and the same unpleasant 
conséquences may follow such treatment as would bave pursued the 
real principal. But if he should be thus dealt with he suffers not at ail 
because he is a party, but because he has done a wrong to the insured 
in connection with the contract, which deserves to be punished, and be- 
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cause it is a ready and convenient way to measure his punishnient by 
requiring- him to assume as much liability as he wrongfully declared 
that his principal had assumed. His real position, however, is that of 
a tort feasor, and the right of action against him resta ultimately upon 
the tort that he bas committed, and not upon a contract that he did not 
make. But language is not always used with précision, and there are 
many expressions, both in statutes and décisions, that lend support to 
the argument that he is liable on the contract as a véritable party, al- 
though it is evidently a logical and intellectual impossibility that he can 
be liable on a promise to which he did not freely agrée. 

When, therefore, the Pennsylvania statute of 1876 déclares in its 
forty-eighth section that if the agent of a foreign insurance company 
that does not comply with the laws of the state shall make a contract 
of insurance on behalf of such company, either directly or indirectly, 
he shall be "personally liable on [such] contract," the Législature used 
language that was inexact, although its real meaning is perfectly clear. 
By the preceding section it had punished the same conduct by a fine 
of $500 as a criminal misdemeanor, and it was now adding a civil 
penalty for the benefît of the injured party ; but the wrongdoing was 
the same in both cases, and the ground of the action under section 48 
in behalf of the individual was precisely the same as the ground of the 
prosecution under section 47 in behalf of the state. If I am right, 
therefore, section 48 makes the agent civilly liable for disobeying the 
statute law of Pennsylvania, and déclares that the measure of damages 
in the action shall be the same measure that would exist if he were 
really a principal. But I repeat it is in the nature of things impossible 
— it is, indeed, a contradiction in terms — that he should be a principal 
party to a contract to which he did not give his voluntary assent. It 
foUows, I think, that the right given to the libelant is a right to recover 
damages for a wrong done by the violation of the Pennsylvania statute 
concerning certain contracts of insurance, and this is not a right found- 
ed upon a maritime contract such as may properly be enforced in a 
court of admiralty. ;; 

In my opinion, the décisions relating to half-pilotage are not analo- 
gous. To employ a pilot is of course to make a maritime contract, and 
the right to half-pilotage, which is given by various state statutes to a 
pilot whose services hâve been offered and ref used, is put distinctly up- 
on the ground that the services should hâve been accepted, and. that a 
contract to pay the sum that bas been fixed by the statute as a compen- 
sation to the pilot in case of refusai will be implied. Nothing can 
profitably be added to what was said by Mr. Justice Field in speaking 
for the Suprême Court of the United States in Steamship Co. v. Joliffe, 
2 Wall. 456, 457, 17 L. Ed. 805, on this subject: 

"The claim of half-pilotage fées, it is true, was given by the statute, but only 
in considération of services tendered. The object of the régulations estab- 
lished by the statute %vas to create a body of hardy and skllled seamen, thor- 
oughly acquainted with the harbor, to pilot vessels seeklng to enter or départ 
from the port, and thus give security to life and property exposed to the dan- 
gers of a difiicult navigation. This object would be in a great degree defeated 
if the sélection of a pilot were left to the option of the master of the vessel, 
or the exertions of a pilot to reach the vessel in order to tender his services 
were without any rémunération. The expérience of ail commercial states bas 
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shown the necesslty, In order to create and maintain an efficient class of ptlots, 
ot providing compensation, not only when ttie services tendered are accepted 
by the master of tlie vessel, but also when they are declined. If tlie services 
are accepted, a contraet is created between the master or owner of the vessel 
and the pilot, the terms of whlch, it is true, are flxed by the statute ; but the 
transaction is not less a contraet on that account. If the services tendered are 
declined, the half fées allowed are by way of compensation for the exertions 
and labor made by the pilot, and the expenses and rislîs incurred by him in 
placing himself in a position to render the services, which, in the majority 
t>f cases, would be required. The transaction, in this latter case, between the 
pilot and the master or owners, cannot be strictly termed a contraet, but it 
is a transaction to which the law attaches similar conséquences ; it is a quasi 
contraet. The absence of assent on the part of the master or owner of the 
vessel does not change the case. In that large class of transactions designated 
in the law as 'implied contracts,' the assent or convention which is an es- 
sentlal ingrédient of an actual contraet is often wanting. Thus, if a party 
obtain the money of another by mistake, it is his duty to refund it, not from 
any agreement on his part, but from the gênerai obligation to do justice which 
rests upon ail persons. In such case the party makes no promise on the sub- 
ject, but the law, 'eonsulting the interests of morality,' implies one ; and the 
liability thus arising is said to be a liability upon an Implied contraet. The 
claim for half-pilotage fées stands upon substantially similar grounds. 

" 'There are many cases,' says Mr. Justice Ourtis, speaking for this court, 
'in which an ofCer to perform, aceompanied by présent ability to perform. is 
deemed by law équivalent to performance. The laws of commercial states 
and countries hâve made an offer of pilotage services one of those cases.' " 

So, also, compensation for salvage services rendered to a derelict, 
where there is no one on board to make an express contraet, properly 
rests upon an implied contraet to pay a fair price for a valuable service ; 
but I am unable to sec the analogy between such an implied contraet, 
where service is rendered on the one hand and payment is a duty on 
the other, and the wrong denounced by the Pennsylvania statute, wliich 
is punished criminally by one section of the act of 1876, and civilly by 
another. 

Further, I think it is clear that the respondent did make a contraet 
of some kind with the libelant, although the contraet is not to be found 
in the policy of insurance, because it was preliminary to the policy. It 
was an agreement to insure; that is, an agreement to place the insur- 
ance, or to secure valid insurance, or insurance in solvent companies. 
Certainly, the respondent did not himself underwrite this risk. What 
he did was to see that others underwrote it, and to bave this done was 
his only contraet with the respondent. Such an agreement has been 
repeatedly decided not to be maritime. As was said by Mr. Justice 
Story in Andrews v. Essex Ins. Co. (3 Mason, 6, Fed. Cas. No. 374), on 
page 889, I Fed. Cas. : 

"Courts of admiralty, In my view, hâve jurisdictlon over maritime con- 
tracts when executed, but not over contracts leading to the exécution of mari- 
time contracts. * * * It has been said that the mémorandum in the prés- 
ent case is an executed maritime contraet, équivalent to a policy ; but I uu- 
derstand it to be nothiug more than au agreement for a policy ; and, if no 
policy had been executed, this court, as a court of admiralty, would not bave 
had juriedictlon to enforce it." 

In Marquardt v. French (D. C.) 53 Fed. 603, Judge Brown of the 
southern district of New York thus speaks upon the subject: 

"The contraet of Insurance, indeed, is a maritime contraet, and as such is 
within the jurisdiction of an admiralty court. But a contraet or obligation to 
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procure Insurance, such as I find this obligation to hâve been, Is not a con- 
tract of Insurance, nor Is It a maritime contract. It Is upon the other sl(ie 
of the Une divlding contracts which are maritime from those which are not 
maritime. Such a claim does not differ In principle, so far as the jurisdiction 
of a court of admiralty Is concerned, from a suit to recover compensation for 
a broker's services In obtalning a charter party, or for building a ship, or for 
soliciting frelght. See The Thames (D. C.) 10 j^'ed. 848; The Crystal Stream 
(D. C.) 25 Fed. 575; The Paola R. (C. C.) 32 Fed. 174; Doollttle v. Knobeloch 
(D. C.) 39 Fed. 40 ; Diefenthal v. Hamburg (D. O.) 46 Fed. 397. For the libel- 
ants it is, indeed, claimed that a failure to efCect Insurance as agreed would 
render the agent undertaking to obtaln It llable himseif as insurer. The 
cases cited of Morris v. Summerl, 2 Wash. O. C. 203, Fed. Cas. No. 9,837, and 
of Manny v. Dunlap, Woolw. 372, Fed. Cas. No. 9.047, are not applicable on 
the point of jurisdiction. What Is Intended by those décisions Is that the 
agent is liable to make good the loss as If he had been an insurer ; that is, 
the extent of his liablllty is the same. But as the agent's express contract or 
obligation in this case, viz., to procure Insurance, was not Itself a maritime 
contract, manifestly the mère breach of that contract is not maritime, and 
hence not within the jurisdiction of this court." 

In The Harvey and Henry, 86 Fed. 656, 30 C. C. A. 330, the lan- 
guage of the circuit court of àppeals for tlie second circuit is as fol- 
lows: 

"Controversles arising upon charter parties are cognizable In admiralty be- 
cause they are maritime contracts; but there are many contracts relating 
more or less to navigation and commerce which are not cognizable in ad- 
miralty. 'The distinction between preliralnary services leading to a maritime 
contract and such contracts themselves bas been affirmed In this country from 
the first' The Thames (D. C.) 10 Fed. 848. An Insurance broker's contract 
to procure Insurance upou a vessel for a contemplated voyage is not maritime. 
Marquardt v. ITrench (D. C.) 53 Fed. 606. Neither Is a frelght agent's contract 
to solicit freight, nor a broker's contract to procure a charterer for a ship. 
The Crystal Stream (D. C.) 25 Fed. 575; Torlces v. The Winged Racer, Fed. 
Cas. No. 14,102 ; Ben. Adm. § 212. 'Undertakings which are merely Personal 
In their character, or which are preliminary or leading to maritime contracts, 
do not seem ever to hâve been recognized as within the admiralty jurisdic- 
tion.' Cox V. Murray, Abb. Adm. 342, Fed. Cas. No. 3,304. In Plummer v. 
Webb, 4 Mason, 388, Fed. Cas. No. 11,233, Judge Story says: 'In cases of a 
mlxed nature it Is not a sufflcient foundation for admiralty jurisdiction that 
there are Involved some ingrédients of a maritime nature. The substance of 
the whole contract must be maritime.' See, also, Diefenthal v. Steamship Co. 
(D. C.) 46 Fed. 397, and cases there cited." 

The respondent's objection to the jurisdiction must be sustained, and 
it is therefore decreed that the libel be dismissed at the costs of the libel- 
ant. 

Motion for Decree with Costs. 
(February 9, 1904.) 

The libel in this case was recently dismissed on the gfround that a 
court of admiralty has no jurisdiction of an action in personam brought 
to enforce against the agent of a foreign insurance company, which was 
not qualified to do business in Pennsylvania, the statutory liabiUty im- 
posée upon him by section 48 of the Pennsylvania act of 1876 (P. L. 
66). I directed a decree to be entered dismissing the libel, with costs, 
but this was a mère inadvertence. It is well known, although for the 
moment it escaped my attention, that no costs can be allowed when a 
libel is dismissed for want of jurisdiction of the subject-matter : Citi- 
zens' Bank v. Cannon, 164 U. S. 319, 17 Sup. Ct. 89, 41 L. Ed. 451. In 
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The Francesco (D. C.) Ii8 Fed. 112, the Hbel was dismîssed sîmply be- 
cause the court had no power to entertain the particular form of action, 
and I allowed costs in that case, because the court had jurisdiction 
both of the subject-matter and of the parties. 

A decree will be entered dismissing the libel, but without any order 
concerning costs. 



LAWRENCE, SON & GERRISH v. UNITED STATES. 

(Circuit Court, S. D. New York. December 23, 1903.) 

No. 3,297. 

1, CUSTOMS DUTIES — VALUATION OF POREIGN CoiNS — DATE OF EXPORTATION — 
CONSULAB CeKTIFICATION — C1.EBICAL EeEOB. 

Section 25, Tariff Aet Aug. 28, 1894, c. 349, 28 Stat 552, In provldîng for 
the estimation of the value of foreign coins in money of the United States, 
prescribes that "the date of the consular certification of any invoice shall 
for the purposes of this section be considered the date of exportation." 
Eeld, that this provision Is not mandatory ; also, where the date of con- 
sular certification of an Involce was several weeks later tban the true 
date of exportation, which was also stated In the involce, this discrepancy 
being due to the shippers' error in not presenting the involce to the consul 
until after exportation, held, that the actual time of exportation, and not 
of consular certification, should, for the purposes of said section, be con- 
sidered the date of exportation, 

ii. Same — Place of Expoetation. 

Merchandise bought in Canton was shipped by junk to Hong Kong, for 
transshipment to a vessel that sailed to the United States several weeks 
later. The Invoice was certifled by the United States consul at Canton. 
Beld, that Canton was the place of exportation. 

3. Same — Date of Expoetation — Consular Ceetification. 

The date of consular certification of an invoice is only prima fade évi- 
dence of the date of exportation, and the presumptlon arising therefrom 
Is rebuttable. 

Application of Lawrence, Son & Gerrish, importers, to review a 
décision of the Board of General Appraisers which affirmed the assess- 
ment of duty by the collector of customs at the port of New York. 

Curie, Smith & Maxwell (W. Wickham Smith, of counsel), for im- 
porters. 

Henry C. Platt, Asst. U. S. Atty. 

HAZEL,, District Judge. The importers and appellants protest be- 
cause of an erroneous valuation upon 350 rolls of Chinese floor matting, 
shipped, according to appellants, from Canton, August 21, 1900, to 
Hong Kong, where the merchandise was transshipped on August agth 
to the sailing vessel Norwood, then taking on cargo and destined for 
New York. She did not complète her cargo until September 30th, on 
account of delays which were apparently not unusual for sailing vessels 
at that port. She cleared October 2d, arriving in New York some time 
in January, 1901. The consular invoice for the importation in question 
was not procured from Canton until eight days after the departui'e 
of the ship, viz., October loth. The entry was appraised under para- 
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graph 333, Tariff Act July 24, 1897, c. il, § i, Schedule J, 30 Stat. 180, 
[U. S. Comp. St. 1901, p. 1662] which provides for payment of a duty 
iipon such matting of 3 cents per square yard upon a valuation of not 
exceeding 10 cents per square yard, and 7 cents per square yard and 25 
per cent, ad valorem upon a valuation of exceeding 10 cents per square 
yard. The merchandise was bought in Canton, and the invoice ex- 
pressed its valuation in Mexican dollars, necessitating estimation by 
the collector of the port in the nioney of the United States under the 
provision of section 25, Tariff Act 1894 (Act Aug. 28, c. 349, 28 Stat. 
552), requiring a quarterly proclamation by the Secretary of the Treas- 
ury of the values of foreign coins expressed in money of the United 
States. This was not repealed by the tariff act of 1897, and applies in 
this instance. The proclamation of the Secretary of the Treasury, 
dated July i, 1900, estimated the value of the Mexican dollar at $.476. 
Such, then, was its value in current money of the United States for the 
purposes of this case, provided the exportation of the merchandise was 
from Canton at the period of time claimed by the importers. On Octo- 
ber I, 1900, the Secretary of the Treasury made another proclamation, 
in accordance with law, in which the value of the Mexican dollar was 
estimated at $.49 in current money of the United States. On the arrivai 
of the ship at the port of New York, the merchandise was appraised at 
the value of 2,898 Mexican dollars, or $1,420 in current money of the 
United States, based upon the figure of the later proclamation. If the 
amount of invoice in ilexican money had been converted at the value 
of $.476 per dollar, as estimated in the proclamation of July ist, the 
importation would hâve been of the value of $1,379.45, and accordingly 
the value per square yard would hâve been less than 10 cents, and hence 
the assessable duty only 3 cents per square yard. The appraisers, how- 
ever, held that, the merchandise having been shipped for exportation 
from Hong Kong subséquent to the later proclamation, and the consular 
invoice being subséquent thereto, the value of the importation was upon 
that ratio of value properly fixed at 10 cents per square yard, and duti- 
able at 7 cents per square yard and 25 per cent, ad valorem. The tariff 
act, pursuant to which proclamation was made by the Secretary of the 
Treasury, provides that the date of the consular certification of any in- 
voice shall, for the purposes specified, to wit, the estimation of the value 
of foreign coin, be the date of exportation. The theory of the govern- 
ment is that the provision referred to is mandatory, and that the ap- 
praisement must be made relative to the period of exportation as fixed 
by the date of the consular invoice ; that as the ship actually sailed on 
October 2d, the date of consular certification being subséquent thereto, 
the status of the merchandise, as to its value or estimation of duties, 
became fixed and determined on the day that the ship sailed from the 
port of Hong Kong, from which port the shipment of the matting was 
made. I do not think that this theory is substantiated by the facts. 
The consular certificate, though dated October 10, 1900, subséquent to 
the departure of the vessel from Hong Kong, indubitably shows that 
the shipment of matting was from Canton on August 21 st. The fact 
that there was no bill of lading issued at Canton does not disturb this 
view. The statement of the Acting Secretary of the Treasury, dated 
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Washington, Octdber lo, igoi, admitted by both sides to be a correct 
statement of facts, says : 

"It appears that the goods were actually shlpped from Canton to Hong 
Kong on August 21, 1900, by native junk ; tliat it was not customary amoiig 
the CUnese at Canton to issue for tlie short voyage to Hong Kong any bill of 
lading or simllar document, but only a shippiiig mémorandum, which is re- 
turned to the junk on delivery of the goods in Hong Kong. In the présent case 
the merchandise was put on board the Norwood on or about August 21, 1900, 
the date of the recelpt signed by the mate. It further appears that sailiug 
vessels generally take from 40 to 60 days to load, and this explains why the 
Xorvfood, vchich began loading in August, only completed her cargo on or about 
September 30th. * • * It Is stated by Messrs. Siemssen & Co. : 'On re- 
vising the documents concerning our shipment per sailing vessel Norwood after 
the ship's departure, we found that it had been overlooked to make out the 
consular invoice for the rolls of matting, which was done on October lOth, and 
we made a note on the invoice, saying that the goods had been shipped on 
August 21st.' " 

I conclude from this statement of the facts that the exportation of 
the mercharJise in question was on August 2i, 1900, from Canton, a 
foreign port, to the United States, via Hong Kong, a British port. 
The consular invoice executed at Canton is also persuasive of this find- 
ing. The date of exportation being established, the date of consular 
certification in this particular case is immaterial, and may be either at 
the time of shipment or later. Section 25 of the act of 1894 cannot be 
held to solely govern, but must be read in connection with section 19, 
Customs Administrative Act (Act June 10, 1890, c. 407, 26 Stat. 139 
[U. S. Comp. St. 1901, p. 1924]), In the statement of the Acting 
Secretary of the Treasury, it is explained that the consular certification 
was not dated prior to October ist, owing to an error, mistake, or in- 
advertence on the part of the shipper. By article 1257 of the treasury 
régulations it is substantially provided that, in the absence of the usual 
proof showing the date of exportation from a foreign port, other évi- 
dence of the fact may be taken into considération by the appraisers. A 
request by the importers made upon the treasury department for the 
issuance of a replace invoice was denied on the ground of lâches by the 
shippers in not procuring a consular certification, and on the further 
ground that the merchandise was shipped from Hong Kong to the 
United States, and not from Canton. The date of consular certifica- 
tion is only prima fade évidence of the date of exportation. The pre- 
sumption arising from the date of issuance is overcome by convincing 
facts that the actual shipment to the United States was from Canton 
on August 2ist, as above stated. In my opinion, a fair and reasonable 
interprétation of section 25 is that no date subséquent to the issuance of 
the consular certification shall be considered as the date of exportation 
for the purpose of Computing the value of foreign currency in the cur- 
rency of the United States. Such a construction would not, I think, 
preclude receiving évidence that the consular certification was not dated 
earlier through error or mistake, where, as a fact, the actual exportation 
was earlier than stated in the consular certification. The cases cited by 
the government, namely, Sampson v. Peaslee, 20 How. 571, 15 h. Ed. 
1022, and Irvine v. Redfield, 2^ How. 170, 16 L,. Ed. 418, holding that 
the day of sailing of the vessel from a foreign port is the true period 
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of exportation, would seem te support thîs contention, the court being 
of the opinion that the exportation was from Canton. 

The décision of the Board of General Appraisers is reversed. So 
ordered. 



UNITED STATES v. FIFTEEN DRILLED DIAMONDS. 

(District Court, D. Conneeticut. February 14, 1904.) 

No. 1,398. 

1. CUSTOMS DtJTIES — FOKFEITUEE CLASSIFICATION — DRILLED DlAÎIGNDS — 

BOBT. 

On the trial for forfelture of certain dlamonds of an inferior quality, and 
of the variety commonly called "bort," whieh had been advanced in condi- 
tion by being drilled, the disposition of the case turned on whether the ar- 
ticles were free of duty under Tarife Act July 24, 1897, c. 11, § 1, Sehedule 
N, par. 435, 30 Stat. 192 [U. S. Comp. St. 1901, p. 1GÎ6], relating to "dla- 
monds * • * not advanced in condition," etc., "Includlng * * * 
bort." Beld, that the terms of limitation foUowing the provision for dla- 
monds do not relate to the provision for bort, and that the merchandlse was 
accordingly free of duty. 

F. H. Parker, U. S. Atty. 

O'Neill, O'Neill & O'Neill, for défendant. 

PIvATT, District Judge. The merchandise in question was imported 
by mail, and seized in the possession of the Waterbury Wire Die Com- 
pany, of Waterbury, Conn., to whom the packages were addressed. 
Said Company intervened, claiming the merchandise, and has filed its 
answer. 

The second défense is as follows: 

"The défendant, the Waterbury Wire Die Company, Is a corporation organ- 
ized under the laws of Conneeticut, and is located in Waterbury, where it car- 
rîes on the business of manufacturlng dies for the purpose of drawing wire. 

"(2) In the conduct of its said business the défendant has discovered it to be 
expédient, in the construction of its dies, to use dlamonds wlth holes drilled 
therein for reducing and regulatlng the slze of the wire to be drawn. 

"(3) The fifteen drilled dlamonds descrlbed in the information are each and 
ail of them of an inferior quality, commonly called 'bort' They are so im- 
perfectly crystalized that they are ail of them useless as oruamental stones or 
gems. None of them hâve, or are capable of havlng, brilllancy. Ail of them 
are nontransparent, and none of them are capable of being made transparent. 
Every one of them Is fit for use only when crushed Into diamond dust, or for 
a miners', a glaziers', or an engravers' tool or instrument, or for other me- 
chanical purpose. They were Imported by said company to be used In the con- 
struction of wire-die machlnery, for reducing and regulatlng the slze of wire 
to be drawn." 

To this the United States attorney, on behalf of the United States, 
filed the following demurrer: 

"The United States demurs to paragraphs 1, 2, and 3 of claimant's second 
défense to the information in the above-entitled action, because : 

"(1) The facts therein set forth are insufficient in the law to warrant a judg- 
ment against the United States and in favor of the claimant In said action. 

"(2) It Is not alleged In said paragraphs that the flfteen drilled dlamonds de- 
scrlbed in the information are 'rough and uncut, and not advanced in condition 
or value from their natural state by cleavlng, splitting, cuttlng or other 
process.' 

127 F.— 48 
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"(3) It Is admitted în said paragraphs, and in no way denied tlierein, that the 
fiftoen drilled diamonds described in the information were, at tlie time they 
were imported into the United States, advanced in condition or value from their 
natnral state by drilling and other process, as is alleged in the information. 

"(4) In no statute of the United States respecting customs duties upon dia- 
monds imported into the United States from foreign countries are any dia- 
monds exempted from the payment of customs duties because of their inferior 
quality, their imperfect degree of crystalllzation, their want of brillianey or 
transparency, or the uses for which they may be adapted, or the uses to vvhich 
the importer puts them, except niiners', glaziers', and engravers' diamonds, not 
set ; and it is not alleged in said paragraphs that the diamonds described in the 
information were miners', glaziers', or engravers' diamonds." 

This raises a clearly defined issue. The government contends that the 
merchandise is dutiable under Act July 24, 1897, c. 11, § i, Schedule N, 
par. 435, 30 Stat. 192, 2 Supp. Rev. St. p. 690 [U. S. Comp. St. 1901, 
p. 1676] , which reads as follows : 

"Diamonds and other precious stones, advanced in condition or value from 
their natural state by cleaving, splitting, cuttlng, or other process, aud not set, 
ten per centum ad valorem." 

The claimant insists that it is exempt from duty under paragraph 545, 
p. 696, of the free list in the same act [U. S. Comp. St. 1901, p. 1683], 
which reads : 

"Diamonds and other precious stones, rough or uncut, and not advanced in 
condition or value from their natural state by cleaving, splitting, cutting, or 
other process, including miners', glaziers', and engravers' diamonds, not set, and 
diamond dust or bort." 

The government arrives at its conclusion by the following method : 
It omits as inapplicable the words "miners', glaziers', and engravers' 
diamonds, not set, and diamond dust or," from paragraph 545, and 
transposes the two words which remain, to wit, "including bort," from 
the position where the Congress placed them, to the earlier part, so that 
the paragraph, as revised and emasculated, would read : 

"Diamonds, including bort, rough or uncut, and not advanced in condition or 
value from their natural state by cleaving, splitting, cutting or other process." 

Contrasting paragraph 435 with paragraph 545 thus reconstructed, it 
is argued that the distinction between dutiable and nondutiable dia- 
monds is that the one is advanced in condition or value by some process, 
while the other is rough or uncut, and not advanced in condition or 
value by any process. If the merchandise imported had been diamond 
dust, the demand for duty thereon could hâve been made with equal 
emphasis. It would seem that in paragraph 545 diamonds, under cer- 
tain conditions, are placed upon the free list, and then, fearful lest cer- 
tain articles which it intended to exempt from duty might by construc- 
tion be held not to hâve fallen within the prescribed conditions, the 
Congress added the words from "process" to the end of the paragraph. 
Bort is clearly of the genus diamond, but it is also clear that it is of 
a very inferior grade, and, for a variety of reasons, cannot be substituted 
for the diamond, which is placed at the head of the group known as 
"precious stones." 

The second définition in the Century Dictionary fits the case in hand. 

"(2) An amorphous variety of diamond, brown, gray, or black in color, and 
known also as 'black diamond' or 'carbonado,' found massive in Brazil, in asso^ 
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dation with pure diamonds. This Is extensively used as the cutting material 
In diamond drills and stone saws, for which ordinary diamonds are unsuited, 
from their crumbling and cleaving." 

For the reasons briefly suggested, and for others which appear ob- 
vious, and therefore do not require expression, I am of the opinion that 
the merchandise in question cornes under both the letter and tlie spirit 
of paragraph 545, and is not subject to duty. 

The demurrer to the second défense is overruled. 



In re LANG. 

(District Court, W. D. Texas, Waco Division. February 12, 1904.) 

1. Bankruptct — Attoeney's Fées. 

AUowances to attorneys for services in banliruptcy cases must In ail 
cases be made in view of the elearly disclosed policy of the law to reduee 
the expense of adminlstering bankrupt estâtes to the minimum. An al- 
lowanee of $T5 made to the attorneys for a voluntary bankrupt for services, 
consisting principally in preparing and filing the pétition and schedules ; 
the estate being worth $7,500. 

In Bankruptcy. On question certified by référée. 

The question as to what is a reasonable allowance as an attorney's fee arises 
upon the certiflcate of the référée. The material faets to be considered are 
substantially as foUows : Lang, the bankrupt, being insolvent, employed 
Hefley, McBride & Watson, as attorneys, to prépare and file, under the laws 
of the State, a deed of gênerai assignment for the beneflt of his creditors. The 
deed was duly prepared and executed, and for the service rendered the at- 
torneys vpere promised by Lang, and allowed by the référée, a fee of $150. 
Subsequently certain creditors of Lang flled an involuntary pétition against 
him, in which they sought to hâve him adjudged bankrupt. Lang, by his at- 
torneys, Hefley, McBride & Watson, who associated with themselves Mr. Wil- 
liamson, contested the involuntary proceedlng, and upon. the hearing the péti- 
tion was dismissed. His attorneys thereupon filed a voluntary pétition in 
bankruptcy, which resulted in his adjudication as a bankrupt, and in the 
bringing of his estate into the bankrupt court for administration. The at- 
torneys submitted to the référée their claim for services rendered in the vol- 
untary proceedlng, and the référée passed an order allowing them $50. In 
his findings the référée holds; "That the necessity for filing the voluntary 
pétition arose from the assignment being attacked by the creditors, and that 
a fee of $50, in addition to the fee contraeted for, is ample compensation under 
the circumstances." So far as the record shows, the only service rendered by 
the attorneys in the voluntary proceedlng, which is the particular and only 
matter under review, was the préparation of the pétition and schedules, in 
addition to such professional advice as became necessary in connection there- 
with. Mr. McBride, a member of the flrm of Hefley, McBride & Watson, tes- 
tifled before the référée that, prier to the exécution of the deed of assignment, 
he advised and consulted with Lang almost daily, for the period of a month, 
in référence to the best course to be pursued by him In his failing condition, 
and that he regarded the fee of $150 as full pay for the services rendered, in- 
dependent of the bankruptcy matters. According to the testimony of Mr. Wil- 
liamson, the vohmtary pétition in bankruptcy was filed by Lang in order to 
prevent the creditors from instituting another involuntary proceedlng against 
him. It was understood between Lang and his attorneys that in the bank- 
ruptcy matter the latter were to be paid such sum for professional services as 
should be allowed ont of the estate of the bankrupt. The report of the trustée 
disclosed that he had received assets amounting to $7,500. The attorneys, being 
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rlissatlsfled with the allowance made by the référée, duly excepted to the order, 
and the question bas been certifled to the court for revlew. 

Hefley, McBride Se Watson and James D. Williamson, attorneys. 

MAXEY, District Judge (after stating the facts). Section 64, subd. 
"b," cl. 3, of the bankrupt act (Act July i, 1898, c. 541, 30 Stat. 563 
[U. S. Conip. St. 1901, p. 3447]), allows an attorney's fee to the bank- 
rupt in the following language : 

"One reasonable attorney's fee, for the professional services actually ren- 
dcred, irrespective of the number of attorneys employed, to the petitioniug 
.•roditors in involuntary cases, to the bankrupt in invohintary cases while por- 
forming the duties herein prescribed, and to the bankrupt In voluntary cases, 
as the court may allow." 

Referring to the policy of the présent law touching the question of 
expense in administering the estâtes of bankrupts, it was said by the 
Circuit Court of Appeals for the Seventh Circuit : 

"The policy of the présent bankrupt act, in contrast with the provisions of 
the previous law, discloses clearly the design of Congress that the administra- 
tion of bankrupt estâtes should be had at the minimum of expense. Under the 
former law much scandai had arisen because of the large cost of administer- 
ing estâtes. The présent act, so far as it spécifies the amount of fées of oflicers 
whose services may be required in exécution of the law, fixes them at a low 
figure, possibly much lower than is compensation for the service ; but it is not 
for us, for that reason, to disregard the law, or seek to thwart the design of 
Congress, however inadéquate we may think the compensation allowcd. This 
thougbt is well expressed by the court below in the opinion flied. It is there 
said : 'The présent bankrupt law was evideutly intended to reduce to the 
lowest minimum the costs of administration, as regards fées of oflîcers created 
by the act, as well as tho.«e of attorneys who may be called to assis t the court 
in the préservation and distribution of the bankrupt estate.' " In re Curtis, 
100 Fed. 792, 41 C. O. A. 59. 

See, also, on the same subject, In re Harrison Mercantile Company 
(D. C.) 95 Fed. 123.; In re Mammoth Pine Lumber Company (D. C.) 
116 Fed. 731; In re Smith (D. C.) 108 Fed. 39; In re Mayer (D. C.) 
ICI Fed. 695 ; In re Goldville Manufacturing Company (D. C.) 123 Fed. 
579. The policy of the présent bankrupt act should not be overlooked 
liy the courts in making allowances for counsel fées. "While the court 
personally," said Judge Philips, in the case of In re Harrison Mercan- 
tile Company, supra, in which observations this court concurs, "would 
be pleased to exercise a spirit of large liberality both towards the attor- 
neys and its officers assisting in the administration of bankrupt estâtes, 
it must be understood that the court is impressed with a sensé of the 
obligation, imposed upon it by the bankrupt act to so administer it 
as to préserve both the letter and the spirit of the statute, and produce 
the best results in behalf of creditors. Any other course taken by the 
courts in administering this statute will inevitably, as it bas done in the 
past, invite additional législation by Congress still further reducing the 
fées both of attorneys and of the ofEcers of the court." It may not al- 
ways be an easy matter to détermine the exact value of the services of 
an attorney. Such value varies, as the value of the surgeon's work 
vai'ies with the importance of the opération and the skill and delicacy 
required in performing it. Where the opération is simple and relatively 
unimportant, the fee exacted would be small in comparison with that 
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demanded for more serious work. So it is with the services of the at- 
torney, and no fixed, absolute fee can be provided for ail cases. The 
amoïKit of compensation should be based, in ordinary cases, upon the 
nature of the case, the extent and character of the work actually per- 
formed, and the amount involved in the controversy. In bankruptcy 
cases, while thèse éléments should properly be considered in fixing the 
compensation of the attorney, the policy of the act should be steadily 
kept in view, that is, that it should be administered with severe economy 
(In re Goldville Manufacturing Company, supra), so as to reduce to the 
lowest minimum the costs of administration. 

Applying the above principles to the présent case, it will be noted that 
the attorneys considered $150 as ample compensation for advice given 
and labor performed in the préparation of the deed of gênerai assign- 
ment, although they were in almost daily conférence with their client 
for the period of a month. The deed of assignment contained, or at 
least should hâve embraced, ail the data necessary for the préparation 
of the pétition and schedules in bankruptcy. The pétition and sched- 
ules used by the attorneys were printed forms, and with the deed of as- 
signment before them, and ail requisite data at their elbow, there was 
little to do save clérical work in filling up blanks. The court is of the 
opinion that a fee of $75 would amply compensate the attorneys for 
services performed. 

There appears in the record a paper purporting to be a schedule of 
fées prepared by Mr. Park, the référée for the Waco Division of the 
court. Touching this schedule the référée states, in his findings, that 
he uses it as a guide in detei'mining the allowance of fées, but that he 
does not consider it a rule, or as binding in any case. Lest misappre- 
hension may arise as to this fee schedule, the court desires to say that 
as a guide it is unreliable, and should be discarded, or materially modi- 
fied, by the référée. In preparing his schedule the référée inadvertently 
failed to attach sufficient importance to the pohcy of tlie law, and, as a 
resuit, the fee bill is unduly generous at the expense of creditors whose 
rights, in that regard, scarcely received the considération to which they 
were justly entitled. 

In the présent case a fee of $75 should be allowed the attorneys, and 
an order will be entered accordingly. 



RONAN et al. v. INDEMNITY MUT. MARINE ASSUR. CO., LImitecL 
(District Court, S. D. New York. February 18, 1904.) 

1, Mabine Insukance— Amount of Instjeance— Claims Paid— Déduction. 

A tug, insured against injuries to otlier vessels, injured a scliooner, 
whereupon the Insurer demanded that the liability be determined by a 
suit at law, as authorized by the poliey. Dnring the pendency of siich 
suit tlie tug injured a barge, for which the insurer admitted liability, 
and directed settlement on the beat terms possible. Before the termina- 
tion of the suit for injuries to the schooner the tug owners paid the 
owners of the barge $543.93 on account of the injuries to the barge, and 
thereafter the suit for injuries to the schooner was decided in its favor, 
and the insurers paid $1,310.57 under the policy as its proportion of the 
liability for injuries to the schooner, after which the tug owners paid to 
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the owners of the barge 31,715.21 additional, în final settlement. Held, 
that under a clause In the policy providing tbat ail clalms paid tliereunder 
should reduce any further liability thereunder to the extent of the sums 
so paid, unless the amount was made good by additional Insurance and 
an additional premium paid therefor, in the absence of the payment of 
additional premium the insurer was entitled to bave the amount paid on 
the elaim for the schooner deducted from the amount of the policy before 
determining the amount of its liability for the damages to the barge. 

2. Same — Abbiteakt Déductions— CoNctiREENT Insxjkance. 

Where there was concurrent Insurance for the same amount corered by 
defendant's marine policy, défendant was entitled to deduct S200 from a 
loss thereunder, under a provision of the policy that iu ail cases of claim 
$200 should be deducted. 

In Admiralty. 

James J. Macklin, for libelants. 

Carpenter, Park & Symmers, for respondent. 

HOLT, District Judge. This is an action to recover on a policy of 
marine insurance of the kind commonly known as a tovver's liability 
policy issued by the respondent to the libelants. The policy was dated 
April 8, 1899, and, in considération of $125 premium, insured the libel- 
ants in the sum of $2,500 against any damage arising out of any légal 
liability of the tng Komuk for injuries to other vessels, in tow or other- 
wise, from stranding or collision. The tug was valued in the policy at 
$5,555. The policy was for the term of one year from April i, 1899. 
It provided that "ail claims paid under this policy shall reduce any 
further liability thereunder to the extent of the sum or sums so paid, 
unless the amount be made good by additional insurance, and additional 
premium paid therefor." It also provided that in ail cases of claim un- 
der the policy $200 should be deducted ; that losses should be paid in the 
proportion which the amount insured bore to the value of the tug ex- 
pressed in the policy ; and that the insurance company should not be 
liable unless the liability of the tug had been first determined by a suit 
at law or otherwise, if the insurance company should so elect. On 
the same day another policy for the same amount, covering the same 
term, was issued to the libelants on the same tug by the United States 
Lloyds. 

On July 15, 1899, the schooner Morris, in tow of the tug Komuk, was 
injured by a collision. The insurance company demanded that the 
liability of the Komuk for the damage should be determined by a suit 
at law, and a suit against the Komuk brought by the owner of the 
Morris was therefore defended. On January 2, 1900, while this suit 
was pending, the barge Heidritter, in tow of the Komuk, was injured 
by running upon a rock. The insurance company, after investigation, 
admitted that the Komuk was liable for this loss, waived any suit at 
law to détermine it, and advised the counsel for the Komuk to make the 
beat settlement with the owners of the Heidritter that was possible. 
Thereupon negotiations for a settlement were entered into between the 
libelants and the owners of the Heidritter. On March 22, 1900, the 
libelants paid the owners of the Heidritter $543.93 on account of such 
settlement. Thereafter the suit in regard to the liability of the Komuk 
for the in jury to the Morris was decided in favor of the Morris, the 



KONAN V. INDEMNITT MUT. MARINE ASSUE. CO, 759 

libelants paid the amount of the damage to the owners of the Morris, 
and on December 7, igoo, the Insurance company paid to the Ubelants 
$1,310.57, under the policy in suit, as the insurance company's propor- 
tion of the damage sustained by the libelants by reason of their liability 
for the injury to the Morris. On December 20, 1900, the negotiations 
in regard to the Heidritter having been completed, the libelants paid to 
the owners of the Heidritter, in addition to the ?543.93 previously 
paid, $1,715.21 in final settlement of the claim of the Heidritter against 
the Komuk. This action is brought to recover f rom the insurance com- 
pany its proportion of the loss incurred by the libelants by the payments 
to the owners of the Heidritter. 

The libelants claim that they are entitled to be paid by the insurance 
company the full amount which would hâve been due from the com- 
pany by reason of the loss resulting from the injury to the Heidritter, 
without any déduction for the payment by the insurance company of 
the $1,310.57 for the loss resulting from the injury to the Morris. The 
respondent claims that the payment of the $1,310.57 for the loss result- 
ing from the injury to the Morris reduced its further liability under the 
policy to the extent of the sum so paid. The counsel for the libelants 
argues that the insurance company, having admitted that the Komuk 
was liable for the injuries to the Heidritter, and having directed that 
a settlement should be made for such injuries on the best terms possible, 
without suit, became under a fixed liability under the policy for its pro- 
portion of whatever payments the libelants might make by reason of the 
injury to the Heidritter; that the libelants settled the Heidritter claim 
reiying on the respondent's admission of the liability of the Komuk; 
that the respondent is therefore estopped from now setting up as a dé- 
fense to the claim the subséquent payment for the loss on the Morris ; 
that the fact that the second payment by the libelants on account of the 
injuries to the Heidritter was made after the payment by the insurance 
company on account of the loss on the Morris is immaterial ; and that 
the second payment on account of the Heidritter should be regarded as 
being merely a part of the first payment made in March, and as though 
made at that time. But I cannot concur in this reasoning. The lan- 
guage of the policy, that ail claims paid under it should reduce any 
further liability thereunder to the extent of the sum so paid, unless 
the amount was made good by additional insurance, and additional 
premium paid therefor, is plain. If the policy had contained no such 
provision, it seems to me entirely clear that, as soon as the insurance 
company paid one loss under the policy, its liability under the policy 
would t'hereupon be reduced that much. The évidence shows that it 
is customary, when a collision or stranding occurs which will probably 
give rise to a loss and payment under the policy, for the assured, if he 
wishes to do so, to apply to reinstate the original insurance, and that the 
company thereupon stamps an agreement to that effect on the policy, 
and the assured thereupon pays or becomes liable for an additional 
premium. No such application was made in this case, and no additional 
premium was paid or agreed to be paid, and I can see no justice in hold- 
ing this insurance company for the full amount of the original insurance 
after it has paid, in settlement of a loss, a portion of the amount for 
which it had agreed to be liable under the policy. If the Heidritter 



700 127 FEDERAL EEPOETEB. 

claim had been settled and the insurance on it paid before tbe Morris 
daim arose, a much less sum would hâve been due on the Morris claim. 
It seems to me obvions that the Hbelants, having neither paid nor agreed 
to pay any additional premium, cannot collect full insurance on both 
claims without any réduction of liabiHty on the policy by reason of either 
payment. 

The respondent, in Computing the amount whicli it admits to be due, 
asserts the riglit to deduct $200 from the amount of the daim, in accord- 
ance with the provisions of the policy. The libelants claim that, as there 
was concurrent insurance for the same amount, only half of that sum 
should be deducted, or $100. In my opinion, the respondent's claim 
is correct. The object of inserting in thèse towage liability policies a 
small amount to be deducted for what is called particular average is, as 
I understand it, to prevent trivial claims being made under thèse poli- 
cies. The entire provision in the policy as to this déduction is as fol- 
lows: 

"Ail losses shall be payable In sixty days after proofs of loss * • • 
sliall hâve been made and presented at the office of this company; the amount 
of any and ail indebtedness to this company shall be first deducted thereffoni, 
and in ail cases of claim hereunder $200 shall also be deducted." 

I think that the $200 is to be deducted in the same way as the indebt- 
edness to the company is to be deducted. Obviously the indebtedness to 
the company should be deducted, not from the total amount of the loss, 
but from the share of the loss to be paid by the company ; otherwise the 
debt due to the company would not be fully paid. The language of the 
policy in référence to the déduction of $200 is clear and unambiguous. 
The fact that the company's agents, in Computing the amount due, 
originally charged the $200 against the total loss, would be weighty if 
the construction of the language of the $200 clause were doubtful ; but, 
as it seems to me not doubtful, I do not think that the company's légal 
rights are affected by any error in the original computation. 

My conclusion is that the libelants are only entitled to recover from 
the respondent the amount due after reducing the original insurance by 
the amount of the payment made for the loss on the Morris, and after 
deducting $200 from the respondent's share of this loss. There will be 
a decree for the libelants for the amount so computed, with interest, and, 
as the respondent in the answer denied any liability, with costs. 



/n re REYNOLDS. 

(District Court, D. Montana. February 8, 1904.) 

No. 211. 

BANKEtrPTCT — EFFECT OF ADJUDICATION — SUBSEQUENT SEIZUBE OF PEOP- 
EBTT BY THIED PeRSON. 

An adjudication of bankruptcy opérâtes In rem, and is a eaveat to ail 
the world, having the efCect of an attachment and an injunction. Upon 
such adjudication the possession of ail property then in the peaceable pos- 
seesion of the bankrupt vests in the court of bankruptcy, and a seizure of 
the property thereafter by a third person, under whatever claim, is au 
uulawful Interférence with the possession of the court, which may compe) 
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restoration by an order made in summary proceedings, without regard to 
the valldity of the asserted clalm. 

2. Same — RiGHT TO Possession of Peopeett — Exclusive Jueisdiction or 
Bankeuptcy Court. 

A State court is without jurisdiction to détermine the right to the pos- 
session of a bankrupt's property in a suit instituted after the adjudication, 
and after such property had passed into the possession o£ the court of 
bankruptcy. 

In Bankruptcy. 

Greene & Cockrill, for trustée. 
A. C. Gormley, for claimant. 

KNOWLES, District Judge. The above named Thomas Reynolds 
filed his voluntary pétition in bankruptcy in this court on March 15, 
1902, and on March 17, 1902, was duly adjudged a bankrupt. On 
April 5, 1902, John Denham, the petitioner herein, was duly appointed 
as trustée of said bankrupt's estate, and duly qualified as such. The 
petitioner, as such trustée, has filed his pétition herein, alleging, among 
other things, that on September 6, 1901, the bankrupt, Reynolds, exe- 
cuted and delivered to one W. J. Strain a chattel mortgage on certain 
wines, liquors, and cigars then in his possession, and situated in the 
Hôtel Grand, in Great Falls, Mont., to secure the payment of a prom- 
issory note of that date for the sum of $1,000, payable to the said Strain ; 
that the aforesaid chattel mortgage was filed in the office of the count}- 
clerk and recorder of Cascade county. Mont, on March 13, 1902 ; that 
on March 22, 1902, and after said adjudication of bankruptcy, said 
Strain, not then being in the possession of said property, did take from 
said Hôtel Grand the property described, which had formerly belonged 
to said bankrupt, and was then the property of his estate, and on said 
date, claiming under said mortgage, did take the same away from said 
Hôtel Grand while said property was in the actual possession of said 
bankrupt, but constructively in the possession of this court. The prop- 
erty is alleged to be worth the sum of $3,000. A description of the prop- 
erty so taken is attached to the pétition. It is further alleged that said 
Denham, after his appointment, and prior to the filing of the pétition 
herein, made demand upon said Strain for the possession of said prop- 
erty, and for a redelivery thereof to him, which was refused. It is aiso 
alleged that the property so taken by the said Strain was amongst con- 
sidérable other property situated in said hôtel, ail of which was covered 
by the mortgage to said Strain, and that at the date of said taking of 
said property said hôtel was open, and business was being carried on 
therein. Certain other matters are set out in the pétition which are 
immaterial and require no recitation hère. In accordance with the 
prayer of the pétition, an order was issued and served on said Strain, 
requiring him to show cause why he should not restore the possession 
of the property, etc. Said Strain has appeared and answered, and 
avers, among other things, that this court has no jurisdiction ; that the 
matters set out in the pétition are not sufficient to constitute a cause of 
action, or to entitle the petitioner to any relief; and then admits the 
filing of the pétition in bankruptcy, and the adjudication of bankruptcy, 
the exécution and delivery of the chattel mortgage, and the filing of the 
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same, as alleged in the pétition; admits, also, the taking of the goods 
at the date alleged, and that at the time of the taking thereof the same 
were in the possession of the bankrupt, Reynolds; that demand was 
made as alleged; and that delivery was refused. It is then averred 
that the taking of the property at the time was rightful, and that it was 
taken under and by virtue of the terms and provisions of said mortgage. 
The value of $3,000 placed on the property is denied, and it is alleged 
that the value thereof does not exceed the sum of $1,000. It is then 
alleged that the petitioner, Denham, as trustée, had filed a suit in the 
district court ol the Eighth Judicial District of the state of Montana, 
in and for the county of Cascade, against said Strain, and that such 
proceedings were had in said court in said action that thereafter a judg- 
ment on the merits was duly made, given, and entered in favor of said 
Strain and against said petitioner, Denham, which said suit and judg- 
ment are then set up as a bar to this proceeding, and allèges estoppel 
by judgment. Lâches are also charged against the petitioner, in that 
he had suffered an unreasonable length of time to elapse before bring- 
ing his action in this court for the recovery of the possession of the 
property. To this answer a demurrer was interposed on the ground 
that the facts, matters, and things therein set up and alleged do not con- 
stitute a défense. 

Under the pleadings in this matter, it is an admitted proposition that, 
on the date when said Reynolds was adjudged a bankrupt by this court, 
the property was in the actual, quiet, and peaceable possession of said 
Reynolds, and that it so remained in his possession until removed by 
said Strain, five days after said adjudication of bankruptcy. It is tliere- 
fore unnecessary to consider the question of the good faith and consé- 
quent validity of the chattel mortgage to Strain. The only question 
hère presented is as to the eflfect of the adjudication of bankruptcy in 
the premises. An adjudication of bankruptcy opérâtes in rem, and 
from the moment of the adjudication the bankrupt's esta te is under the 
jurisdiction of the bankruptcy court, which will not permit any inter- 
férence with its possession, even though it be by an officer of a state 
court acting under its process. Being a proceeding in rem, ail parties 
interested in the res are regarded as parties thereto, including the bank- 
rupt and trustée, as well as the creditors, secured and unsecured. The 
adjudication vests in the trustée or temporary receiver the title of the 
bankrupt's property, and stays ail seizures made within four nionths. 
An adjudication of bankruptcy bas the force and effect of an attachment 
and an injunction. It is a caveat to ail the world. Bank v. Sherman, 
ICI U. S. 403, 25 L. Ed. 866; Conner v. Long, 104 U. S. 228, 26 L. Ed. 
723; Mueller v. Nugent, 184 U. S. 14, 22 Sup. Ct. 269, 46 L. Ed. 405 ; 
In re Pékin Plow Co., 112 Fed. 308, 50 C. C. A. 257; In re Fraizer 
(D. C.) 117 Fed. 746; In re Brooks, i Am. Bankr. Rep. 531 (D. C.) 91 
Fed. 508; In re Huddleston, i Am. Bankr. Rep. 572; In re Smith & 
Dodson, 2 Am. Bankr. Rep. 9 (D. C.) 92 Fed. 135 ; In re Chesapeake 
Shoe Co. v. Seldner, 10 Am. Bankr. Rep. 470, 122 Fed. 593, 58 C. C. A. 
261 ; Brandenburg's Bankruptcy, §§ 250, 494, 495. 

From the foregoing it will be seen that the taking of the property 
by Strain five days after the adjudication of bankruptcy, and while it 
was still in the possession of Reynolds, the bankrupt, was without right. 
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The possession of Reynolds v/as that of the court, and interférence 
therevvith by Strain, be it under the claim of his right to possession un- 
der his mortgage, or otherwise, cannot be allowed or tolerated. 

The question as to the bar of the judgment pleaded, and the estoppel 
claimed to hâve been created thereby, is without merit. In virtue of 
the adjudication of bankruptcy, this court acquired jurisdiction over 
the res. The jurisdiction thus acquired was both complète and ex- 
clusive. Being prior to that of the state court, it was permanent. The 
State court was without jurisdiction in the premises, and any judgment 
it may hâve rendered as a resuit of the litigation between Strain and said 
trustée, it was and is powerless to enforce, and is not binding upon 
this court; and such judgment cannot afïect the right and power of this 
court to assert its jurisdiction over the property in question, and proceed 
to a détermination of the right to its possession. Collier on Bankruptcy 
(4th Ed.) p. 222 ; In re Chambers et al., 3 Am. Bankr. Rep. 537 (D. C.) 
98 Fed. 865 ; In re Russell, 3 Am. Bankr. Rep. 658, loi Fed. 248, 41 
C. C. A. 323 ; In re Baird, 8 Am. Bankr. Rep. 649 (D. C.) 116 Fed. 765. 

A careful examination and reading of the text of the aforesaid judg- 
ment of the state court discloses its ténor to be such as to indicate that 
the court did not assume jurisdiction over the property. It simply dis- 
missed the trustee's complaint, and did not détermine which of the 
parties was entitled to the property. It does not, upon its face, appear 
to be a judgment on the merits, with référence to the title and right of 
possession to the property. 

The demurrer of the petitioner, Denham, to the answer of Strain 
herein, is sustained, 



THE JOSEPH STICKNEY. 

(District Court, S. D. New York. January 12, 1904.) 

1. Salvage in Case of Fiée— Awaed for Services to Burning Tug. 

A tug worth $15,000, lying in a harbor with several otliers and tliîir 
tows, on account of bad weather, toolî: flre in tlie night, and was abandoned 
by her crew, and eut adrift. Libelant's tug and another went to' her as- 
sistance, and succeeded In extinguishlng the flre, the service lasting from 
one to one and a half hours. There was some danger from steam explo- 
sions, one having occurred before the salving tugs reached the burning 
hoat. The damage amounted to $2.300. Held that it was a mériterions 
salvage service, which entitled libelant and the crew of its tug to an 
award of $850, to be divided between tliem. 

In Admiralty. Action to recover for salvage services. 

Wilcox & Green, for libellant. 

Carpenter, Park & Symmers, for claimant. 

ADAM S, District Judge. This action was brought by the Hartford 
& New York Transportation Company, as owner of the Tug Mabel, 
and on behalf of the master and crew, to' recover for salvage services 
to the Tug Joseph Stickney, in Manhasset Harbor, on the north shore 

If 1. Salvage awards in fédéral courts, see note to The Lamington, 30 C. C. 
A. 280. 
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of Long Island, near the City o£ New York, on the 22nd day of Sep- 
tember, 1902. 

The tugs had gone into the harbor, with their tows, bound east, on 
account of bad weather and were awaiting a change for the better, 
when a fire was discovered on the Stickney, shortly af ter 1 1 o'clock at 
night. The master of the Stickney was in bed, in the after part of the 
boat on the main deck, and when informed by the engineer of the fire, 
he, in company with the others of the crew, some of whom were on 
duty, abandoned the tug and went aboard of the Tug Battler, lying 
alongside of the Stickney. The crew of the Battler eut the Stickney 
adrift after the crew had left her. The Battler was made fast to her 
anchored tow. The wind was brisk from the East. 

There were some other tugs in the harbor but none of them seemed 
to hâve had steam in readiness for use except the Mabel and the A. P. 
Skidmore. The latter rendered some service in the fire and towing of 
the Stickney was donc by her subsequently. She was settled with by 
the claimant of the Stickney, shortly after the fire. Several of her 
crew appeared in the case as witnesses for the Stickney. 

There is no question about the rendition of salvage services by the 
Mabel and her crew, aided by two men from the Tug Ward, alongside 
of which the Mabel was lying when the fire broke out, but there is a 
serious dispute as to the amount which should be awarded therefor, 
the contention on the Mabel's part being that she had the fire prac- 
tically out when the Skidmore reached the Stickney, and the latter 
claiming that the Skidmore reached the scène at practically the same 
time as the Mabel and rendered at least equal services, which were not 
of a very valuable character. 

I find the Mabel reached the Stickney about 11:15 o'clock and the 
Skidmore about 10 or 15 minutes afterwards, before the fiâmes were 
subdued. Both tugs rendered salvage services but the Mabel's were 
the more valuable. Although she only had a 1% inch hose, with a 
nozzle of less than an inch, she threw an efficient stream of water. 
The Mabel was worth from $20,000 to $25,000 and was fairly well 
equipped to afiford assistance in a case of this kind. She was some- 
what larger than the Skidmore, the latter, however, being supplied 
with a 2I4 inch, corporation size, hose. 

The fire was a dangerous one to the Stickney, which sufïered to the 
extent of $2,300 on a whole value of $15,000, and it may safely be in- 
ferred that without assistance from the Mabel and the Skidmore, the 
damage would hâve been considerably greater. It is urged by the 
Stickney that she could hâve been scuttled and her hull saved. I con- 
sider it probable that the hull, which was of iron, would not hâve been 
greatly damaged, although no one was left on the Stickney to scuttle 
her. Some of her crew returned in a small boat, however, before the 
fire was out and it may be that the scuttling service could hâve been 
rendered by them, in time to avoid serious in jury to the hull but not 
in season to save the upper works. 

It was a meritorious salvage service, lasting from an hour to an hour 
and a half, and was attended with some apparent risk, from steam ex- 
plosions. One explosion did take place about 15 minutes after the 
Stickney's crew left and just before the assisting tugs got alongside. 
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This explosion had some tendency to subdue the fiâmes. There was 
no other explosion thereafter. It could not, however, be determined 
in advance that no danger existed, or would exist, and it is an élément 
to be considered in arriving at an award. The fiâmes and smoke were 
considérable and such as to create some natural appréhension, espe- 
cially in view of the explosion which had occurred. 

I consider that the sum of $850 will afford a proper salvage compen- 
sation and award. I award that amount to the libellant, two-thirds of 
the same to be retained by itself as owner of the tug and onc-third to 
go to the crew of the tug, including the men from the Ward, in propor- 
tion to their wages. 

Decree accordingly. 



THE ENTERPRISE. 

(District Court, W. D. Pennsylvania. November 1, 1901.) 

No. 3. 

1. AdMIRALTY— FiREMBN — EmPLCYMENT— SERVICES ReQUIRED. 

Where flremen employed on a steamer voluntarily accompanied her 
after she was ordered by her owners to the assistance of wrecked coal 
barges, and thelr services as firemen of tbe steamer were not required 
while the vessel was engaged in raising coal from the barges, and ail 
hands on the steamer worked for several days in raising the sunken coal 
except the steamer' s englneer and the firemen, who refused to fire tlie 
coal digger as directed by the captain, whereupon they were paid oEE the 
proportionate amount of their wages due, discharged, and put on sbore, 
and it appeared customary, in cases of trouble, for the entire crew, re- 
gardless of position, to assist in saving property, the- captain was war- 
ranted in requiring the flremen to flre the digger and in discharging them 
for their refusai. 

In Admiralty. 

Albert York Smith, for libelant. 
C. G. Mcllvain, for respondents. 

BUFFINGTON, District Judge. The proofs in this case show that 
the intended destination of the boat was not known when thèse libel- 
ants were hired as firemen, but that they were hired for a prospective 
trip at the rate of $60 per month. The boat went to Louisville, Ky., 
and started with a tow on her return trip to Pittsburg. At Parkers- 
burg, W. Va., she received orders to go to the assistance of some coal 
barges belonging to her owners, which barges were lying at Blenner- 
hasset Island, about a mile and a half below. The Enterprise took in 
tow at Parkersburg a steam digger used for raising coal, and dropped 
down to the wreck, leaving her tow at the head of Blennerhasset 
Island. The digger had an engineer, but no fireman. The libelants 
knew at Parkersburg the object of the Enterprise in going back, and 
voluntarily accompanied her. When the wreck was reached, the dig- 
ger, lashed to the Enterprise, was set to work raising the coal on the 
sunken barges. With the exception of the engineer of the Enterprise, 
whose service was not required, and the two libelants, ail hands set 
to work and spent several days in working the digger and raising the 
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sunken coal. The Enterprise then proceeded with her tow to Pitts- 
burg. The two libelants, when directed by the captain to fire the 
dig-ger, refused to do so. They were then paid off the proportionate 
amount due them, discharged, and put on shore. They walked to 
Parkersburg, a mile and half distant, and returned to Pittsburg by 
train. They sue for wages up to the return of the boat and return car 
tare. The case turns on the question whether the captain's order for 
them to fire on the digger was unreasonable. If it was not, their 
refusai to comply warranted their discharge. We think, under ail the 
facts, such order was not unreasonable. The Enterprise went to the 
relief of property owned by her ovvners. During the time she was 
aiding in raising the coal the libelants would not hâve to perform 
their ordinary duties as firemen. The work they were asked to do 
was of the same character as their regular work. The transfer to 
the digger was not permanent. It was but for a short time, and was 
soniething that, in the course of things, may fairly be regarded as in- 
cident to their employment as firemen. The captain testifies it was 
customary, "in case of trouble of any description, for the whole crew, 
regardiess of his position, captain and steward not excepted, to do 
what they can to turn in and save property." That the rest of the crew 
took this view, and so worked for several days, shows this to be 
the gênerai standard of duty. Under the circumstances the captain 
was justified in discharging the libelants. Russell v. The Twilight (D. 
C.) 43 Fed. 320. 
Let a decree be drawn dismissing the libel. 



THE IDA G. FAEREN. 
(District Court, B. D. North Carolina. January 18, 1904.) 

1. ADMIRALTY— COMMISSIOKER— FiNDIKG OF FaOT— COKCIX'SIVENBSS. 

Whcre a libel in admiralty is referred to a commls.sioner, his flnding 
of facts, which are not sustained by the testimony, are not eouclusive on 
the court. 

3. Same— Shipping Articles— Signing — Effect. 

Where libelant signed shipping articles he became a member of the 
vessel's crew from that time, subject to ail penalties imposed on seam«n 
by the maritime iaw of the United States. 

8. Same— Désertion. 

Where a seaman, after having regularly signed shipping articles, left 
the ship by permission in the forenoon for a temporary purpose, and was 
told that the ship would sail for S. at 1 o'clocli p. m., and, though the 
ship dld not sail until 6 o'clock p. m., the seaman at that hour had not 
returned to the ship, but went to a port to which he knew the ship 
would not return until after the trade in which the vessel was engaged 
was over for the season, his wages were subject to forfeiture for déser- 
tion, as authorized by Rev. St. § 4596 [U. S. Comp. St. 1901, p. 3113]. 

In Admiralty. 

Chas. Abernethy, for libelant. 

T 1. See Admiralty, vol. 1, Cent. Dlg. § 620. 
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PURNELL, District Judge. This cause being reconsidered on 
the pétition of libelant hereto attached, it is considered, ordered, and 
decreed that the former decree herein dismissing the hbel is afïirmed. 

The contention of libelant's proctor that this court is bound by the 
fînding of facts by a commissioner, which facts the court does not find 
supported by the testimony, cannot be sustained. A commissioner to 
tal<e testimony in an admiralty cause is to aid the court, and not to 
control. 

Libelant was a member of the crevv from the time he signed the 
shipping articles, and subject to ail penalties imposed on seamen by 
the maritime laws of the United States. Tucker v. Alexandrofï, 183 
U. S. 424, 22 Sup. Ct. 195, 46 L. Ed. 264. Under section 4596, Rev. 
St., the penalty for désertion (page 3 113, Comp. St. 1901), "for neg- 
lecting and refusing without reasonable cause to join his vessel," etc., 
is a forfeiture of wages earned and of the effects of the seaman on the 
ship. In this cause it appears the seaman, by permission, left the 
ship in the forenoon, at Charleston, S. C, for a temporary purpose, 
and was told at the time the ship would sail at i o'clock for Savannah. 
The ship did not sail until late in the afternoon, about 6 o'clock p. m., 
and the seaman had not at the hour of sailing returned to the ship. 
He did not either go to Savannah to rejoin the ship, to which port 
he knew she would proceed, but returned to Beaufort, N. C, to which 
port he knew she would not proceed until after the rice trade season 
was over, in which trade the ship was engaged. 

The court must therefore hold, and does hold, that under the cir- 
cumstances there was a forfeiture of wages earned under the statute, 
and afïîrms the former decree dismissing the libel, with costs. 



THE L. F. MTJNSON; 

(District Court, E. D. Pennsylvania. January 11, 1904.) 

No. 1. 

1. Costs— Construction of Order Dividing Costs— Proctoks* Fées. 

Where libelant was tbe prevalling party in a suit in admiralty, but for 
équitable reasons the court directed that the costs be dlvided and paid 
by the parties in stated proportions, such order should be construed as 
including the statutory fee for libelant's proctor, which in ordinary course 
would hâve been taxed as costs, but not a fee for respondent's proctor, 
which, if taxable under Rev. St. § 824 [TJ. S. Comp. St 1901, p. 632}, Is 
only 80 against hIs own client. 

In Admiralty. On appeal from taxation of costs. 
See 124 Fed. 478. 

Horace L. Cheyney, for libelant. 
Howard H. Yocum, for respondent. 

J. B. McPHERSON, District Judge. The libelant was the prevail- 
ing party in this action, for, although he did not recover his whole 
claim, nevertheless, as the respondent had denied liability in toto, a 
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decree in favor of the libelant for any sum was a victory. If, tliere- 
fore, the costs had taken the usual course and had followed the dt- 
crée, there would probably hâve been no room for dispute about proc- 
lors' fées. Thèse fées would bave been duly taxed as part of the libel- 
ant's bill, under sections 823, 824, of the Revised Statutes (U. S. Comp. 
St. 1901, p. 632), and would hâve been charged against the respondent. 
For équitable reasons, however, the court directed that two-thirds of 
the total costs should be paid by the libelant and one-third by the re- 
spondent, and the présent controversy has to do with the meaning 
and effect of this part of the decree. I need not state the respective 
contentions of the parties. It is enough to say that the court intended 
ail the costs of the proceeding to be paid by the parties in the forego- 
ing proportions, including therein those proctors' fées that are al- 
ways taxed in favor of the successful party ; but I did not hâve in mind 
any other fées of this class, and I did not intend, therefore, to include 
fées that may be chargeable by the respondent's proctor against his 
own client by virtue of section 824. I express no opinion upon the 
question whether this section is wide enough in its scope to embrace 
such fées. It is true that the sums allowed to proctors by section 824 
are "fées," as distinguished from "costs" (United States v. Cigars [D. 
C] 2 Fed. 497) ; but section 823 makes them taxable as if they were 
costs in the strict sensé, although they go directly to the proctor, and 
not to his client, and they are always understood, I think, to be included 
in the word "costs," unless the context shows that the narrower mean- 
ing is in the writer's mind. It is also true that the court has no power 
to increase or diminish the proctors' statutory allowances, but I hâve 
no doubt of its compétence to décide who is to pay them and in what 
proportions. 

Exclusive of proctors' fées, the costs are as follows : 

Libelant's bill $ 04 05 

lîespondent's bill 81 35 

$145 40 
Add proctors' fées 47 50 

Total $192 90 

— of which the libelant must pay $128.60, and the respondent $64.30. 



In re McCALLUM & JIcCALl.UM. 

(District Court, E. D. Pennsylvania. February 11, 1904.) 

No. 993. 

Bankedptcy— Proof op Claim— Amendments. 

A créditer who proved a claim against the estate of a bankrupt partner- 
ship, based on a promissory note made by the flrm, cannot, by amend- 
ment after the expiration of the year aliowed for flling claims, add a 
claim against the estate of one of the partners, based upon his indorse- 
ment of the note, which would be to permit the proof of an entirely new 
claim on a separate contract, and not an amendment of the prior proofa. 

In Bankruptcy. On certifîcate from référée. 
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Warner & Houseman, for First Nat. Bank of Bethlehem, Pa. 
John Dickey, Jr., for Sixth Nat. Bank of Philadelphia, Pa. 

J. B. McPHERSON, District Judge. With every disposition to be 
libéral in the allowance of amendments, there is nevertheless a limit to 
the power of the court in this regard. If the year within which claims 
may be proved is still unexpired, amendments are largely a matter of 
course, but after the expiration of the year a différent situation is pre- 
sented. The rights of creditors are then fixed by the act itself, and 
no new right can be introduced. If the proof of a right that had al- 
ready been asserted in substance should thereafter be found to lack 
form or précision, ordinarily, I suppose, such defect might still be 
remedied; but, as Judge Archbald said in a similar case (his opinion 
was afterward adopted by the circuit court of appeals) : 

"The gênerai right to amend, regardless of the time which has elapsed, Is 
abundantly sustained by the authorities. * * * But to do so, It is plain, 
there must be in the record, as it stands, the substance of that which Is asked 
for. The right to amend can go no further than to bring forward and make 
effective that which in some shape is already there." In re Mercur (D. 0.) 116 
Fed. 655 ; Id., on appeal, 122 Fed. 384, 58 C. O. A. 4T2. 

That was an effort to amend proceedings against the two members of 
a partner ship, who had been adjudged bankrupts individually, and had 
been discharged, so as to bring in the firm, and hâve an adjudication 
against the partnership also. Hère the partnership and individual 
members hâve ail been adjudged bankrupts, and a creditor, having 
proved his claim against the firm, seeks to amend it after the year has 
expired so as to add to it a claim against one of the members upon a 
separate contract. The facts are thèse : The bankrupt firm made a 
promissory note payable to the order of William H. McCallum, one 
of the partners, by whom it was duly indorsed. The claim against the 
firm, based upon their contract as makers, was proved by the creditor ; 
but the claim against William's individual estate, based upon the sep- 
arate and distinct contract of indorsement, has not been proved. The 
year has gone by, and to permit the proof of claim that is now upon 
file with the référée to be so amended as to include the second contract 
would not, in my opinion, be the allowance of an amendment at ail, 
but the allowance of a wholly new claim, in the face of the statutory 
prohibition. The contract entered into by the maker of a promissory 
note and the contract entered into by the indorser are entirely distinct 
and separate undertakings. It does not affect this conclusion that the 
contract of indorsement is made by a member of the firm that has pre- 
viously made the other contract. The same man has made two con- 
tracts in différent characters — one as a partner, and the other as an in- 
dividual. The question now presented was substantially decided by 
this court in Re Moebius, Ii6 Fed. 47. 

The objection to the amendment was not made by the trustée, but 
by an other creditor ; and it is argued that a creditor has no more right 
to object to a pétition for amendment than to appeal from the allow- 
ance of a claim (Chatfield v. O'Dwyer, ici Fed. 797, 42 C. C. A. 30), 
or to institute proceedings for the reconsideration and allowance of 
claims after the appointment of a trustée [Re Lewensohn, 121 Fed. 538, 
127 F.— 49 
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57 C. C. A. 6oo). It is not necessary to consider this argument, how- 
ever, for, even if no objection had been made, the allowance of the 
amendment was not a matter of course, but rested in the sound discré- 
tion of the référée, especially since the year had expired. If he had 
granted the pétition to amend, the right of a creditor to hâve bis rul- 
ing reviewed would be presented ; but he has rejected the amendment, 
and I am bound to assume tliat he would bave rejected it even if no 
creditor had interposed an objection. The creditor's objection is there- 
fore an immaterial matter. 
The décision of the référée is approved. 



MERRITT & CHAPMAN DERRICK & WRBCKING CO. v. VOGBMAN. 
(District Court, S. D. New York. January 29, 1904.) 

1. SHIPPING — DEMTJBEAGE— LlABILlTY OF CONSIGNEE. 

A libel for demiirrage, which allèges merely that the goods were con- 
signed to respondent and received by libelant for delivery to him, does not 
State a cause of action, ttie rule being that a mère consignée, who is not 
the shipper or carrier of the goods nor interested therein, is not ordinarily 
liable for demurrage. 

In Admiralty. Suit for demurrage. On exceptions to libel. 

Butler, Notman, Joline & Mynderse and Frederick M. Brown, for 
exceptions. 

Avery F. Cushman, opposed. 

ADAMS, District Judge. The libel allèges that as owner of cer- 
tain derricks, the libellant, in April, 1901, took on board the derricks 
at Jersey City, certain merchandise as freight "consigned to and for 
delivery to" the respondent, alongside the Steamship Tripoli, then lying 
at Atlantic Basin, Brooklyn, and duly transported the merchandise to 
the steamship, but the consignée to whom the same was delivered 
alongside the steamship, neglected and failed to discharge the mer- 
chandise vifithin a reasonable time, causing détention to the lighters, to 
recover damages for which, amounting to $600, the action was brought. 

The respondent excepted to the libel upon the following grounds : 

"First : That it does not state facts sufficlent to warrant the grantiug of the 
relief therein prayed for, or any relief. 

Second : That it does not allège any contract binding this respondent to re- 
eeive the goods mentioned in the libel within a reasonable time, or within any 
time whatever. 

Third: That it does not appear from the libel that the respondent ever 
owned or had any interest in the goods mentioned therein ; that he ever pre- 
sented or held any bill of lading for said goods, or that he was under any obli- 
gation to reeeive the same at any time. 

Fourth : That it does not appear from the libel that the goods mentioned 
in the libel were not in every instance discharged within a reasonable and 
proper time after the work of discharging commenced. 

Dated, New York, November 29, 1901." 

1[1. Demurrage, see notes to Randali v. Sprague, 21 C. C. A. 337; In re 
Eggert, 43 C. C. A. 4 
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Thèse exceptions hâve just been brought on for hearing. 

A mère consignée, who is not the shipper or freighter of the cargo, 
or interested in it, is not ordinarily liable for demurrage, in the absence 
of some stipulation in the bill of lading, which would tend, expressly 
or impliedly, to make him responsible for détention. Donaldson v. 
McDowell, 7 Fed. Cais. 887; Sprague v. West, 22 Fed. Cas. 970, 
Gates V. Ryan (D. C.) 37 Fed. 154; Sutton v. Housatonic R. Co. (D. 
C.) 45 Fed. 507; Conkling v. Brooklyn Lumber Co., 10 App. Div. 404, 
41 N. Y. Supp. 801. I do not see anything alleged in the libel hère, 
which, explicitly or inferentially, imposes any duty upon the respond- 
ent. 

First, second and third exceptions sustained. 



In re DODDY JOURDAN & CO. 

(District Court, E. D. Pennsylvania. January 22, 1904.) 

No. 1,798. 

1. AcTS OF Bankruptct — Pétition — Pi.bading. 

A pétition in involuntary bankruptcy filed December 2, 1903, averred 
that two credltors of the défendants had been permitted to obtain a 
préférence by the recovery of judgments, on which exécutions were is- 
sued, and levies made on the banicrupts' personal property, which they 
had failed to hâve vacated at least fîve days before the sale. The answer 
averred that the exécutions, under which a sale had been advertised 
for December 3d, were stayed on the morning of the 2d, before the péti- 
tion in bankruptcy was filed, of which the petitioning creditor had sev- 
eral hours' notice, but that they had declared they would throw défend- 
ants into bankruptcy notwithstanding the stay. Held, that since, on a 
hearing on the pétition and answer, the averments of the answer must 
be taken as true, the pétition should be dismissed. 

Motion to Dismiss Pétition. 

Harry C. Hochstadter, for petitioning creditors. 
D. J. Callaghan, for alleged bankrupts. 

J. B. McPHERSON, District Judge. The pétition was filed at 4 
o'clock in the afternoon of December 2, 1903. The act of bankruptcy 
is averred to be, suffering and permitting, while insolvent, a credit«r 
to obtain a préférence through légal proceedings, and not having, 
at least five days before the sale or final disposition of any property 
afifected by such préférence, vacated or discharged such préférence: 
Act July I, 1898, c. 541, § 3, subd. 3, 30 Stat. 546 [U. S. Comp. St. 
1901, p. 3422]. The pétition déclares that, two creditors were thus 
preferred by being permitted to recover judgments, on which exécu- 
tions were issued, and levies made upon the bankrupts' personal prop- 
erty. The answer of the bankrupts avers that the exécutions, under 
which a sale had been advertised for December 3d, were stayed on 
the morning of December 2d, the day when the pétition was filed, and' 
that the petitioning creditor had several hours' notice of this fact, but 
had declared that he would throw the respondents into bankruptcy 
notwithstanding the stay. As the case was argued upon pétition and 
answer, the averments of the answer must be taken to be true, and the 
pétition must therefore be dismissed. 
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In re RICHARDS et al. 

(District Court, D. Massachusetts. November 25, 1903.) 

No. 7,273. 

1. Bankkuftct—Rbceivbr— Compensation. 

Banbr. Act July 1, 1898, § 48, 30 Stat. 557, c. 541 [U. S. Comp. St. 1901, 
p. 3439J, fixes a maximum for the compensation of a trustée. Act Feb. 
5, 1903, c. 487, § 1, 32 Stat. 797 [U. S. Comp. St. Supp. 1903, p. 409], 
amending Bankr. Act 1898, § 2, cl. 5, restricts a trustee's compensation 
to tbis maximum, though he carries on the bankrupt's business, as well 
as dlstrlbutes the estate. ITeld, that a receivor baving charge of an In- 
voluntary bankrupt's estate before adjudication mlght be awarded the 
full maximum fixed by section 48, without référence to the compensa- 
tion afterwards awarded the trustée, and was uot restricted to an amouut 
to be deducted from the trustee's maximum in pi-oportion to the relative 
services rendered. 

In Bankruptcy. 

Philip J. Sondbeim, for receiver. 

LOWELL, District Judg-e. Receivers were appointed on an in- 
voluntary pétition, and for some time carried on the business of the 
bankrupt with slcill and success. They bave been allowed by the 
référée compensation based upon the thcory that tlie aggrcgate com- 
pensation of receivers and trustées is in no case to exceed the maxi- 
mum allowed the trustée under section 48, Act July i, 1898, c. 541, 
30 Stat. 557 [U. S. Comp. St. 1901, p. 3439]. The reasoning in 
support of the theory is this : The duties of the trustée may require 
him to carry on the bankrupt's business, as well as to distribute 
the estate. If he does both, he cannot, under the amendment made 
by the Ray bill (Act Feb. 5, iqo3, c. 487, § i, 32 Stat. 797 [U. S. 
Comp. St. Supp. 1903, p. 409]) to section 2, cl. 5, of the original 
bankrupt act, obtain a larger compensation than that allowed by 
section 48. À receiver is not to be paid upon more libéral scale than 
is a trustée. If a receiver performs part of a trustee's duties, the ag- 
gregate compensation should not exceed that which would be paid 
to the trustée if he did everything himself. Therefore only a suit- 
able proportion of the maximum compensation allowed by section 
48 can in any case be paid to the receiver. What the receiver gets 
must be taken from the trustee's maximum. 

The provisions of section 2, cl. 5, of the act, as amended by the 
Ray bill, are not altogether clear in meaning; and the construction 
thus stated, which was'adopted by the référée after informai con- 
férence with the judge, lias something to recommend it. In re Caro- 
lina Co. (D. C.) 96 Fed. 950. Upon reconsideration, however, I 
think the construction is too strict. The receiver is not, strictly 
speaking, performing a part of the duties of a trustée. The man- 
agement of the estate before the appointment of a trustée difïers 
in important respects from the management thereafter. Under an 
involuntary pétition, in particular, the receiver's duty is often to 
maintain as far as possible the continuity of the respondent's affaïrs, 
80 that, if no adjudication is made, his property and business may 
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be redelivered to him damaged as little as possible by the proceed- 
ings in banlîruptcy. I think, therefore, that the court is permitted to 
allow as maximum compensation to receivers who hâve carried on 
the business, the maximum compensation allowed to trustées by sec- 
tion 48; this receivers' allowance not necessarily to be deducted 
from the trustées' maximum, but in some cases reckoned in addi- 
tion to the latter. Référées will understand that this is the maxi- 
mum, not the minimum or the normal, compensation of receivers. 
Sometimes the receiver's duties are merely formai, and so his com- 
pensation should be small. Sometimes he has so far settled the 
bankrupt's estate that the trustee's duties are little more than formai, 
and so the trustee's compensation should be small. In many cases 
the rule hitherto adopted by the référée may well be proper, but I 
do not think it is absolutely binding in ail cases. Its universal adop- 
tion would so limit the compensation of receivers as to make a suit- 
able appointment difïïcult in some cases. An efficient administration 
of the bankrupt act calls for a reasonable liberality in this matter. 
The opinion just expressed applies only to receivers who hâve car- 
ried on the business. The compensation allowable to other re- 
ceivers is not hère in question. 

The jûdgment of the référée is reversed, and the case is remanded 
to him for further proceedings not inconsistent with this opinion. 



THE MAHANOY. 

(DIstrIet Court, S. D. New York. January 28, 1904.) 

1. CoLMSioN— -Division of Damages— Intekest. 

In the Second Circuit, where the damages for collision are dlvlded, 
interest is allowed from the dates of dlsbursements, subjeet to the exer- 
cise of the court's discrétion. 

In Admiralty. Suit for collision. On settlement of final decree. 

James J. Macklin, for libelants. 
Wheeler, Cortis & Haight, for claimant. 

ADAM S, District Judge. On the settlement of a final decree, the 
question is presented, whether interest on the damages in a collision 
case, runs from the beginning, where there is joint fault and the dam- 
ages are divided. The claimant contends that it should not, because 
pending proceedings there is no fixed liability, which is only deter- 
mined by judicial décision, citing The Itasca (D. C.) 117 Fed. 885, 893. 
The liabihty relates back, however, to the collision and it has been 
usual to allow interest in such cases on the damages when they com- 
mence, especially on dlsbursements, subjeet to the exercise of the 
court's discrétion. Spencer on Marine Collisions, § 206. I do not 
perceive any logical différence where the damages are divided. No 
such distinction has been observed in this circuit. The Baltic, 3 Ben. 
195, Fed. Cas. No. 824. Interest will be allowed from the dates of dls- 
bursements. 

% 1. See Collision, vol. 10, Cent. Dig. î 284. 
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UNITED STATES v. DICKSON et al. SAME v. ENGLISH et al. SAME v. 
(3LENN et al. SAME v. KOCH et al. 

(Circuit Court, N. D. Georgia. May 21, 1903.) 

Nos. 1,686-1,689. 

1. Eminent Domain— Peoceedings bt United States— Dismissai,. 

Proceedings by the United States to condemn land for a publie build- 
ing or otlier governmental purpose may be dismissed at any time before 
the actual acceptance of tbe property and paynient tberefor, until wbicb 
time there is no "taking" of the property, and the United States is not 
subjeet to the payment of costs or damages to the landowners on such 
dismissai. 

Proceedings to Condemn Real Estate for the Use of the United 
States. On motion of district attorney to dismiss. 

E. A. Angier, U. S. Atty., and Geo. L. Belland and C. D. Camp, Asst. 
U. S. Attys. 
King, Spalding & L,ittle, for défendants Dickson et al. 
Hopkins & Son, for défendants English et al. 
Slaton & Phillips and L,. F. Garrard, for défendants Glenn et al. 
Kontz & Austin, for remaining défendants. 

FARDEE, Circuit Judge. By an act of Congress approved June 
6, 1902, it was provided as follows : 

"United States post-offlce, court-house, and custoni-house at Atlanta, Georgia, 
from four hundred and thirty two thousand three hundred and fifty-three dol- 
lars and forty cents to six hundred and two thousand three hundred and fifty- 
three dollars and forty cents, and the Secretary of the Treasury is hereby 
authorized, in his discrétion, to expend not to exceed one hundred and seventy 
thousand dollars for the acquisition of additional land for the enlargement of 
the site heretofore acquired : provided, that the land so authorized to be ac- 
quired is the remainder of the block or square upon which the présent post- 
offlce building is now located and can be secured withln said limit of cost 
hereby fixed." See Act June 6, 1902, c. 1036, 32 Stat 311. 

Under the authority thus granted, the above-entitled proceedings 
were instituted by the United States to condemn for public use "the 
remainder of the block or square upon which the présent post-office 
building is located," and to ascertain the just damages to the owners 
thereof. Pending thèse proceedings, which had been so far conducted 
as to show that the entire value of the property sought to be expropri- 
ated was largely in excess of the amount appropriated by the Congress 
to pay for the same, the Congress, in an act approved March 3, 1903, 
enacted as follows: 

"Sec. 12. That so niueh of the provisions of section one of the act entitled 
'An act to increase the limit of cost of certain public buildings, to authorize 
the purchase of sites for public buildings, to authorize the érection and comple- 
tion of public buildings, and for other purposes,' approved June sixth, nine- 
teen hundred and two, as relates to the United States post-ofîice, court-house, 
and custom-house at Atlanta, Georgia, be, and the same is hereby, amended to 
read as follows : That the Secretary of the Treasury be, and he is hereby, 
authorized to acquire, by purchase, condcnmation, or otherwise, in the city 

1 1. See Eminent Domain, vol. 18, Cent. Dig. § 651. 
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of Atlanta, Georgia, a site upon wliich to erect a United States post office, 
(■ustom-house, and court-house building, said site to eonsist of an eutire block 
01- square of ground, bounded on eacli side by a street, the liniit of cost of 
site to be two hundred tbousand dollars." See Act March 3, 1903, c. 1011, 32 

Stat. 1211. 

The last section of the said act provides that "ail acts or parts of 
acts in conflict are repealed." 32 Stat. 1213. 

In addition to the repealing act, it is to be noticed that the last stat- 
ute is an amendment and re-enactment of the former statute in such 
terms that the former statute is necessarily superseded and annulled. 
The effect of this last statute is unquestionably to take away ail au- 
thority on the part of the Secretary of the Treasury to acquire for the 
United States, by purchase or otherwise, "the remainder of the block 
or square upon which the présent post-office is now located," to ex- 
propriate which the proceedings above entitled were instituted, thus 
operating a législative abatement of the same. Aside from this, even 
if the last statute had not been enacted, it seems clear, on gênerai prin- 
ciples, that the United States v^rould bave authority at any stage in thèse 
proceedings before the actual acceptance of the property and payment 
of the value to discontinue the same. It is the universally conceded 
right of every plaintifï to dismiss his suit whenever he sees fit, unless 
some propounded interests of the défendants should be affected. In 
thèse cases, appraisers appointed under the practice in the state of 
Georgia returned a much larger value for the property than the United 
States had ever expressed a willingness to pay. No physical interfér- 
ence bas been made with the property, nor has there been any "taking" 
of the same in any légal sensé; and unless, in some way unknown to 
the court, the United States can be compelled to take property at the 
owners' valuation, it is perfectly plain that thèse suits form no excep- 
tion to the gênerai rule. 

Counsel who bave opposed the dismissal asked for by the District 
Attorney are referred to Garrison v. City of New York, 21 Wall. 196, 
22 L. Ed. 612, and Bauman v. Ross, 167 U. S. 599, 17 Sup. Ct. 966, 42 
L. Ed. 270, where somewhat similar questions are considered. 

I find nothing in the brief filed afïecting the conclusions herein ex- 
pressed. 

In the absence of a statute authorizing the same, the courts of the 
United States do not give judgment against the United States for 
costs. United States v. Barker, 2 Wheat. 395, 4 L. Ed. 271 ; Fine 
River Logging Co. v. United States, 186 U. S. 296, 22 Sup. Ct. 920, 46 
L. Ed. 1164. 

The motion to dismiss is granted. 
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LExlTHEUS V. UNITED STATES. 

(District Court, N. D. Georgla. î'ebruary 5, 1904.) 

1. PosT OmcE— Prosecittion roB Violation of Postal Law^— Rights of In- 
formée UNDER Kev. St. § 4059. 

Rev. St. § 4059 [U. S. Comp. St. 1901, p. 2757], whlch provides that ail 
pénal ties and forfaitures imposcd for any violation of law affecting the 
post office department or its revenues or property "shall be recoverablo, oue- 
half to the use of the person informlng aud proscuting for the same and 
the other half to be paid into the treasury," has no application to eriminal 
prosecutions for violation of the postal laws, so as to entitle a person giv- 
ing information upon which sueh prosecutions are instituted to a sharo of 
money accepted by the government by way of compromise of the cases. 

Suit under Rev. St. § 4059 [U. S. Comp. St. 1901, p. 2757]. 

This is a suit brought by the plaintifC against the United States under sec- 
tion 4059, Rev. St. [U. S. Comp. St. 1901, p. 2757], which is as follows : 

"Ail penaltles and forfeitures Imposed for any violation of law affecting the 
post office department or its revenue or property shall be recoverable, one-half 
to the use of the person informlng and prosecuting for the same, and the other 
half to be paid into the treasury for the use of the post office department, un- 
less a différent disposai is expressly prescribed. AU fines collected for viola- 
tions of such laws shall be paid into the treasury for the use of the post office 
department." 

He allèges in his déclaration that William T. Head et al. conspired for the 
purpose of fraudulently establishing varions small post offices in certain coun- 
ties in the Northern District of Georgla, in violation of the postal laws of the 
United States, and for the sole purpose of cheating and defraiiding the United 
iStates government ; that in 1898 petitioner resided in Haralson county, and 
had Personal knowledge of said conspiracy, and that he reported to the district 
attorney the said déprédations committed on the government, and that they 
were referred to the chief inspecter in charge at Chattanooga, Tenu., for the 
purpose of investigation ; that àfter considérable correspondence the inspector 
in charge detailed two post office inspectors to go to petitioner's house, and that 
when they came he furnished them the names of the persons engaged in the 
conspiracy, with the names of a large number of reputable witnesscs by whom 
the conspiracy could be established ; that, after thorough investigation by said 
post office inspectors, warrants were sued ont against ail the parties named, 
and they were arrested, and bound over by the United States commissioner, on 
the preliminary hearing, to the Circuit Court ; and that at the October term, 
1900, the grand jury returned a true bill agairst said défendants, char?;ing 
them with wrongfully, unlawfully, fraudulently, and feloniously combiuing, 
confederating, and couspiring to commit an offense against the United States, 
to wit, violating an act making appropriations for the service of the post office 
department for the fiscal year ending June 30, 1879, and for other purposes, etc. 

Petitioner further allèges that it was entirely by his efforts that thèse acts 
were discovered committed by défendants in violation of the postal laws of the 
United States, and that the allégations in said indictment against the défend- 
ants were true, and that he attended the preliminary trial of said défendants 
at the time they were bound over by the United States commissioner, and that 
he also attended the grand jury as a wituess at the term at which said indict- 
ments were returned by the grand jury, and every term of the court thcreafter 
until "said cases had been disposed of by a compromise settlement; that, as 
the informer and prosecutor of said case, he was not consnlted by any one 
regarding the compromise settlement had in said cases, neither did he hâve any 
knowledge of the compromise and settlement of said cases until after the same 
had been compromiscd." In paragraph 5 of plaintifli's déclaration he refers to 
the amount paid by each of the défendants "as a compromise settlement of the 
charges preferred in the bill of indictment." 

To said déclaration the government iutorposed the following demurrer : 

"And the said United States, as to the pétition of the said P. K. Lcathera 
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by him filed, says that the sald pétition, and the matters therein contained in 
manner and f orm as alleged, are not sufficient In law to entltle petltioner to re- 
cover on the allégations therein set eut, and that the same set forth no cause 
of action. 

"Said P. K. Leathers' pétition Is further détective in that, being brought un- 
der section 4059, lîev. St. [U. S. Comp. St. 1901, p. 2757], it does not allège that 
'penalties and forfaitures vvere imposed for any violation of a law afCecting the 
post-office department or its revenue.' ïhe statute makes no provision for a 
division between the informer and the United States of payments made by way 
of compromise, but only of 'penalties and forfeitures imposed.' 

"Plaintiff's déclaration is further détective in that it does not allège that the 
parties concerning whom he furnished the information were convicted, and that 
a penalty or forfeiture was Imposed by the court." 

J. F. Methvin and R. I. O'Kelly, for petitioner. 
E. A. Angier, U. S. Atty., and Geo. L. Bell and C. D. Camp, Asst. 
U. S. Attys. 

NEWMAN, District Judge (after stating the facts as above). This 
is a suit brought under section 4059, Rev. St. [U. S. Comp. St. 1901, p. 
2757]. I am perfectly clear that under the facts stated in the déclara- 
tion there could be no recovery against the government. This section 
seems to contemplate a proceeding against violators of the law for 
raatters affecting the post office department, in which there may be a 
recovery, one half for the use of the informer informing and prosecut- 
ing for the same, and the other half to be paid into the treasury. I do 
not see how, in any view of it, there could be a recovery against the 
government in a case where the facts are as alleged in this déclaration. 

There seems to be much force in the contention of the United States 
Attorney that this section 4059 refers to civil cases, because we would 
not use the language "shall be recoverable," ordinarily, in speaking of 
a criminal case or the imposition of a penalty in a criminal case. Con- 
struing this section 4059 in connection with section 409 [page 229], 
I am wholly unable to see any right of recovery in this action. Con- 
sequently the gênerai demurrer interposed by the government will be 
sustained, and it is so ordered. 



WILLIAM F. ALLEN & CO. v. UNITED STATES. 

(Circuit Court, E. D. Pennsylvania. February 11, 1904.) 

No. 43. 

1. CxjSTOMS DuTiES — Appbals fbom Boaed of Genebal Appeaisees — Addi- 
TioNAL Evidence. 

Where importers appeared before the Board of General Appraisers and 
submitted their protests, without Introdueing any évidence In support of 
their allégations, held that, on appeal to the Circuit Court, they will not 
be allowed to introduce any évidence under section 15, Customs Adminis- 
trative Act June 10, 1890, C 407, 26 Stat. 138 [U. S. Comp. St. 1901, p. 1933]. 

Application by William F. Allen & Company, importers, to review a 
décision of the Board of General Appraisers, which affirmed the assess- 
ment of duty by the collector of customs at the port of Philadelphia. 
Motion to take ifurther testimony. Note Hamano v. United States, de- 
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cided January 6, 1903, by the District Court, territory of Hawaii, re- 
portée! in Treasury Décisions, No. 24,946; Goat & Sheepskin Import 
Company v. U. S. (C. C.) 113 Fed. 1022; and In re Myers (C. C.) 123 
Fed. 952. 

J. S. Tompkins, for importers. 

James B. Holland, U. S. Atty., and Wm. M. Stewart, Jr., Asst. U. S. 
Atty. 

J. B. McPHERSON, District Judge. This is a motion to permit 
further évidence to be taken under section 15 of the act of Tune 10. 
1890, c. 407, 26 Stat. 138 [U. S. Conip. St. 1901, p. 1933]. The col- 
lector classified the merchandise as tow of flax, while the importers con- 
tended that it was flax waste. The ruiing of the Board of General 
Appraisers is as follows: 

"ïhis merchandise was returned for duty at the rate of ?20 per ton under 
the provisions of paragraph 320 of the tarife act of July 2-1, 1897 [chapter 11. 
§ 1, Schedule J, 30 Stat. 180 {V. S. Comp. St. 1901, p. 1661)]. The Importers 
daim the merchandise to be dutiable under the provisions of paragraph 403 of 
said act [Schedule N, 30 Stat. 194 (U. S. Comp. St. 1901, p. 1679)] at the rate of 
10 per ceutum ad valorem. 

"Upon the hearing of the cases before the board, the protests were submitted 
for décision itpon the ruiing of the board in G. A. 5.017 (T. D. 2.3..S47). No 
«amples of the merchandise accompany the record. ïhere is nothing in the 
record to identify the goods with the merchandise, the subject of said décision, 
or in any way to warrant the flndlng on the part of the board that the goods 
are identical in character. In default of the importers provins their case, the 
presumption of correetness attending the officiai return prevails. 

"The protests are overruled, and the décision of the eollector afflrmed in each 
case." 

Upon thèse facts, the case falls directly within the ruiing of United 
States V. China & Japan Trading Ce, 71 Fed. 864, 18 C. C. A. 335. In 
that case, the circuit court of appeals for the second circuit said : 

"Notwithstanding thèse articles were improperly classified by the collecter, 
the Board of Appraisers was entirely justiiied in afflrming liis décision. It ap- 
pears from the record that the board aflirmed tlie collecter becauso the importer 
failed to appear, pursuant to its notification, to show cause why the action of 
the eollector should not be affirmed. The whole schenie of the custom adnnnis- 
trative act would be defeated if the importer who complains of the action of 
the collecter ean obtain a review of that action by the Circuit Court without 
flrst resorting to the Board of General Appraisers and obtalning its décision 
upon the facts and the law of the case." 

See, also, Donat v. United States (C. C.) 124 Fed. 463. In reply to 
thèse décisions, it is argued that the importers' failure to produce sam- 
ples of the shipipent in question was due to the fact that the eollector 
did not request or require them to furnish such samples ; and it is con- 
tended that this was his duty under article 1471 of the customs régula- 
tions of 1899, which providés as follows : 

"Collectors should require importers filing protests învolving questions of 
fact to supply within a short period, say five days after filing protests, samples 
of the merchandise covered thereby. The samples should be verifled l)y the of- 
ticer who is innnediately responsible for the classification against which the 
protests are filed, and be transmitted to the board at the same time as the pro- 
tests to which they bolong." 
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What the fact may be in this respect, I do not know, for there is noth- 
ing on the subject upon the record, and there is no agreement of coun- 
sel about it. In this situation, I cannot even consider the argument, for 
it is unnecessary to say that I cannot act upon ex parte oral statements 
at bar in a contested matter. 

The decree of the board mustbe affirmed. 



MOORHEAD BRO. & CO. v. UNITED STATES. 

(Circuit Courti W. D. Pennsylvania. January 16, 1904.) 

No. 44. 

I. CrsTOMs DuTiES — Classification — Mtjck Baes — Bae Ieon. 

In regard to imported muck bars, produced by converting pig Iron înto 
wrought iron in the puddiing furnace, and then rolling the wrought iron 
through a set of relis, from which it cornes in the form known as "muck 
bars," held, that iron in this condition is dutiable under Tariff Act July 24, 
1897, c. 11, § 1, Sehedule C, par. 123, 30 Stat. 159 [U. S. Comp. St. 1901, 
p. 1636], as "bar iron," and not under paragraph 135 of said act, relating 
to "steel in ail forms and shapes not specially provided for," nor under the 
first proviso in paragraph 124 of said act covering "iron in * • • 
forms less flnished than iron bars and more advanced than pig iron." 

In the matter of the application of Moorhead Bro. & Co. for a review 
of the décision of the Board of United States General Appraisers (G. A. 
531 1, T. D. 24,324), which affirmed the assessment of duty by the 
Survevor of Customs at the port of Pittsburg. Note Milne v. U. S. 
(C. C.) IIS Fed. 410. 

Reed, Smith, Shaw & Beal, for appellants. 
James S. Young, U. S. Atty. 

ACHESON, Circuit Judge. The importations hère in question con- 
sisted of certain nierchandise, to wit, muck bar, which the Surveyor of 
Customs at Pittsburg assessed for duty as "bar iron" at the rate of 
six-tenths of one cent per pound, under Tariff Act July 24, 1897, c. 

II, § I, Sehedule C, par. 123, 30 Stat. 159 [U. S. Comp. St. 1901, p. 
1636]. This paragraph is as follows: 

"123. Bar iron, square iron, rolled or hammered, comprising flats not less 
than one inch wide nor less than three-elghths of one inch thick, round iron not 
less than seven-sixteenths of one inch in diameter, six-tenths of one cent per 
pound." ,,: 

The importers filed protests against the surveyor's classification and 
assessment, claiming that the merchandise in question was assessable 
either under the provisions of paragraph 135 of the act (30 Stat. 161 [U. 
S. Comp. St. 1901, p. 1638]), at the rate of duty of three-tenths of one 
cent per pound, or, if not so assessable, then that the importations were 
assessable under the first proviso of paragraph 124 of said act (30 Stat. 
159 [U. S. Comp. St. 1901, p. 1636]), at the rate of five-tenths of one 
cent per pound. The United States Board of General Appraisers sus- 
tained the assessment of duty as made by the surveyor, and overruled 
the protests. From the décision of the Board of General Appraisers 
the importers hâve appealed to this court. 
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The General Appraisers, I think, were very clearly right in holding- 
that the importers' claim based on paragraph 135 is untenable, because 
that paragraph does not provide for iron, and the only provision therein 
calHng for a duty of three-tenths of one cent per pound is for sheets 
and plates and steel in ail forms and shapes not specially provided for 
in the act. I do not understand that the importers seriously press their 
claim based on paragraph 135. Their contention, as presented in the 
argument addressed to this court, is that the merchandise in question is 
dutiable under the first proviso of paragraph 124, which reads as fol- 
lovvs : 

"124. Round Iron, in coils or rods, less tban seven-sixteenths of one Inch in 
diameter, and bars or shapes of rolled or hammered iron, not specially pro- 
vided for in this act, eight-tenths of one cent per ponnd: provided, that ail 
iron in slabs, blooms, loops, or other forms less finislied than iron in bars, and 
more advanced than pig iron, except castings shall be subject to a duty of flve- 
tentlis of one cent per pound : provided f urther, that ail iron bars, blooms, bil- 
lets, or sizes or shapes of any kind, in the manufacture of which charcoal is 
used as fuel, shall be subject to a duty of twelve dollars per ton." 

After the appeal the importers took some additional testimony to meet 
the statement of the General Appraisers that there was no évidence 
that at the date of the tariff act the term "bar iron" had any commercial 
meaning différent from the term "iron bars," This new testimony (al- 
though there is not absolute agreement between ail the witnesses) may 
be said to show that in the trade the term "bar iron" means the finished 
product, and that neither the term "iron bars" nor the term "iron in 
bai-s" is used or known in the trade as a particular commercial désigna- 
tion. But this new évidence, I think, does not meet the précise question 
î;)efore the court, It is not pretended that thèse importations are within 
the second proviso of paragraph 124, and the importers do not claim 
(nor would it be to their interest to claim) that the gênerai enacting 
clause of paragraph 124 embraces this merchandise. The importers 
rest their claim to a duty of five-tenths of one cent per pound upon the 
first proviso of paragraph 124. The question for décision is whether 
muck bar is within the terms of the first proviso. Its language is, 
"Ail iron in slabs, blooms, loops, or other forms less finished than iron 
in bars and more advanced than pig iron," If there was any doubt as 
to what is meant by the phrase "forms less finished than iron in bars," 
such doubt would be removed by référence to the words in the enacting 
clause of the paragraph, "bars or shapes of rolled or hammered iron not 
specially provided for in this act." Now, muck bar is more advanced 
than pig iron, for it is the product of pig iron after its conversion into 
wrought iron in the puddling furnace. But to make muck bar the 
wrought iron is rolled through a set of rolls. This rolled iron cornes 
from the rolls in bar form. How, then, can it be said that muck bars 
are "less finished than iron in bars" ? Knight's Mechanical Dictionary 
defines "muck bar" as "bar iron which has passed once through the 
rolls." By ail the testimony in the case it appears that muck bars are 
iron bars or iron in bars. I am of the opinion that the muck bars im- 
ported by Moorhead Bro. & Co. were not assessable for duty under the 
first proviso of paragraph 124. The assessment of the surveyor at 
six-tenths of one cent per pound under paragraph 123 was a favorable 
conclusion for the importers, for it is by no means clear that he might 
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not properly hâve assessed this iront as bars of roUed iron at eight- 
tenths of one cent per pound, under the enacting clause of paragraph 
124. 

And now, January 16, 1904, it is ordered, adjudged, and decreed that 
the décision of the Board of United States General Appraisers in this 
case be, and the same is, afHrmed. 



GEORGE SILVA & CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. November 4, 1903.) 

No. 3,305. 

1. Ctjstoms Duties — Classification — Oenamental Ceudb Peacock Feath- 

EBS. 

Peacock feathers in a crude condition, used in that state for ornamental 
purposes, are dutiable under ttie provision in paragraph 425, Tarife Act 
July 24, 1897, c. 11, § 1, Schedule N, 30 Stat. 191 [U. S. Comp. St. 1901, p. 
1675], for "ornamental feattiers," and not under that in the same para- 
graph for "feathers * * * crude." 

Application by George Silva & Co., importers, to review a décision of 
the Board of United States General Appraisers, which afhrmed the 
assessment of duty by the collector of customs at the port of New York. 

The merchandise in question consisted of peacock feathers, which the board 
found from the évidence to be in a crude state, but to be ornamental in that 
condition. The assessment of the collector of customs was afflrmed on the 
atithority of a published décision of the board — In re Jordan, G. A. 4,889, T. 
D. 22.982 — where the same question was at issue, which reads as foUows : 

"ïhe merchandise consists of peacock feathers and pélican quills, which were 
returned by the local appraiser as ornamental feathers, and assessed for duty 
at the rate of 50 per cent, ad valorem under the provisions of paragraph 425 
of the act of July 24, 1897, c. 11, § 1, Schedule N, 30 Stat. 191 (U. S. Comp. St. 
1901, p. 1075). They are clalmed to be dutiable at 15 per cent, ad valorem 
under said paragraph as 'quills and feathers In the natural state, not advaiaced 
by any process of manufacturlng.' The local appraiser in his report states 
that the pélican quills are 'crude feathers, imported and used expressly for the 
ornamentatlon of ladles' hats,' and an inspection of the officiai samples of the 
peacock feathers shows that they are also crude. The only question to be de- 
cided, therefore, is one of law, namely, whether the articles, being ornamental 
feathers in a crude state, are more specifically provided for uuder Che provision 
for 'feathers and downs of ail kinds * * * crude,' or under the provision 
for 'ornamental feathers.' 

"Paragraph 425 Is as foUows: 'Feathers and downs of ail kinds, including 
bird skins or parts thereof with the feathers on, crude or not dressed, colored. 
or otherwise advanced or manufactured in any manner, not specially provided 
for in this act, flfteen per centum ad valorem ; when dressed, colored, or other- 
wise advanced or manufactured in any manner, including quilts of down and 
other manufactures of down, and also dressed and flnished birds sultable for 
millinery ornaments, and artiflcial or ornamental feathers, fruits, grains, 
leaves, flowers, and stems or parts thereof, of whatever materlal composed, 
not specially provided for in this act, fifty per centum ad valorem.' 

"It is clear that crude ornamental feathers are included wlthin the terms 
of the flrst part of the paragraph. It is equally clear that the same feathers. 
'if dressed, colored, or otherwise advanced or manufactured or manufactured 
in any manner,' would be wlthin the terms of the second part of the paragraph, 
even if the words 'ornamental feathers' were omitted from the paragraph. It 
therefore follows that if, as the protestants contend, the articles in question 
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are entltled to entry at 16 per cent, ad valorem duty, nnder the flrst part of 
the paragraph, such articles wonld, when advanced in condition, be covered 
by the provision for 'feathers and downs of ail kinds, • * • when dressed, 
colored, or otherwise advanced or manufactured in any manner.' Hence, inas- 
much as ornamental feathers would be provlded for both when crude and when 
not crude, the spécifie provision for 'ornamental feathers' would be absolutely 
unnecessary and inoperative. The only reasonable interprétation of the para- 
graph in question that will give effect to thèse words Is that they are to be 
taken in the nature of a proviso, on the theory that Congress intended that 
ornamental feathers should be excluded from the gênerai words of the para- 
graph, and therefore provlded for them specifically. This belng so, and the 
term belng used without words of limitation, ail ornamental feathers, whether 
crude or advanced in condition, would be included wlthin the term. 

"As Indicatlng the intention of Congress to subject crude ornamental feath- 
ers to a hlgher rate of duty than other crude feathers, it should be noted that 
the language of the présent act dlffers from the corresponding paragraph (328) 
of the act of August 27, 1894, c. 349, § 1, Schedule N, 28 Stat. 534, in that the 
words 'suitable for mllllnery use,' after the words 'of whatever material com- 
posed,' In the act of 1894, are omltted from paragraph 425 of the présent act. 
This change was undoubtedly made in vlew of board décision G. A. 3,870, over- 
ruling a previous décision of the Board (G. A. 3,810), which held that crude 
plumes of birds of paradlse were dutlable under the provision for 'ornamental 
feathers suitable for mllllnery use' in paragraph 328 of the act of 1894, and 
were not free of duty under the provision in paragraph 477 of sald act (chapter 
349, § 2, Free List, 28 Stat. 540) for 'feathers and downs of ail kInds, crude.' 
The ground stated In G. A. 3,870 for overrullng G. A. 3,810 was that further 
testlmony had shown that the goods were not suitable for mllllnery use. Con- 
gress, In striklng out thèse words In the act of 1897, no doubt had In mind 
thèse two décisions, and evldently assumed that with thèse words omltted 
G. A. 3,810 would be foUowed, and ornamental feathers be subjected to the 
hlgher rate, whether crude or advanced in condition, and whether suitable for 
mllllnery use or not. 

"We accordingly hold that ornamental feathers, whether crude or advanced 
in condition, are dutiable at 50 per cent ad valorem under the provision for 
ornamental feathers in paragraph 425, and overrule the protests, and afflrm 
the décisions of the collector." 

Albert Comstock, for importers. 
Charles Duane Baker, Asst. U. S. Atty. 

Before HAZEL, District Judge. 

At the close of the argument the décision of the Board of General 
Appraisers was affirmed in open court, without opinion. 



In re NIAGARA CONTKACTING CO. 

(District Court, W. D. New York. January 27, 1904.) 

No. 1,386. 

1. BANKBtTPTCY— MANUFACTURINB COEPOEATIONS. 

A corporation engaged In constructing buildings and bridges by con- 
tract, furnishing the labor, whlle others furnish the materlals, Is a manu- 
facturing corporation, and subject to be adjudged an involuntary bank- 
rupt, under Bankr. Act 1898, § 4b (Act July 1, 1898, a 541, 30 Stat 544 
[U. S. Comp. St 1901, p. 3418]). 

IT 1. What persons are subject to bankruptcy law, see note to Mattoon Nat 
Bank v. First Nat. Bank, 42 C. C. A. 4. 
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2. Same — Application to Set Aside Adjudication— Lâches. 

Obiectlon to the jurisdlction of the court to adjudge a corporation a 
bankrupt may be taken after the adjudication has been made, by an ap- 
plication to set it aside, where the want of jurisdiction did not appear from 
the pleadings, but it should be done promptly after the tacts appear from 
the évidence taken. 

In Bankruptcy. On pétition of creditor to set aside adjudication. 

Alfred W. Gray, for petitioner. 

August Becker, for petitioning creditors and trustée, 

HAZEL,, J. This is an application by a creditor for leave to an- 
swer tlie creditors' pétition, filed March 21, 1903, to hâve the Niagara 
Contracting Company adjudged an involuntary bankrupt. No one 
appearing to contest the pétition, the adjudication was had on April 
7, 1903. Thereupon the proceeding was referred to tlie référée in 
bankruptcy of the county wliere the bankrupt had its principal place of 
business. The applicant filed his proof of claim before the référée, 
and upon the hearing it appeared that the business of the bankrupt cor- 
poration was that of constructing buildings and bridges ; furnishing the 
necessary material and labor, and receiving either a fixed price for the 
services rendered, or a percentage upon the value of the labor or ma- 
terial supplied. It further appeared that during the year preceding 
the adjudication in bankruptcy the bankrupt was solely engaged in 
constructing buildings and bridges, namely, supplying the labor, while 
the materials were furnished by others. 

Upon thèse conceded facts, the question to be decided is whether the 
bankrupt is not included in the class of tliose who may be adjudged 
involuntary bankrupts. The petitioning creditor contends that the 
bankrupt was not a ''corporation engaged principally in manufacturing, 
trading, printing, publishing or mercantile pursuits," and hence leave 
should be granted, allowing him to answer the pétition upon which 
the bankrupt was adjudicated, although nearly a year has expired since 
such adjudication. The petitioning creditors and the trustée contend 
broadly that the bankrupt was engaged in manufacturing, and by 
analogy was engaged in trading and in mercantile pursuits. No doubt 
exists in the mind of the court that the bankrupt was engaged in 
manufacturing, as that term is defined by well-considered cases under 
the bankrupt act of 1898 (Act July i, 1898, c. 541, 30 vStat. 544 [U. S. 
Comp. St. 1901, p. 3418]). The broad interprétation which the courts 
hâve always given the word "manufacture" must, I think, include the 
construction of buildings and bridges. In People ex rel. U. P. T. Co. 
V. Roberts, 145 N. Y. 377, 40 N. E. 7, the following définition of the 
term "manufacture" is given: "The process of manufacture is sup- 
posed to produce some new article by the application of skill and labor 
to the raw material." If the bankrupt had not ceased to furnish ma- 
terials for the construction of bridges and buildings preceding its ad- 
judication, I would hâve no hésitation to déclare that the Niagara 
Contracting Company was also engaged in trading and in mercantile 
pursuits. In re Garrison, Fed. Cas. No. 5,254. Upon the analogy 
which may be drawn from In re Luckhardt (D. C.) loi Fed. 807, and 
In re Mackey (D. C.) iio Fed. 355, the adjudication will not be dis- 
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turbed upon the présent state of facts. The bankrupt is a domestic 
corporation, and was specially organized to engage in manufacture, 
trading, and mercantile pursuits. The object and purpose of the in- 
corporation must be taken into considération, and to quote Judge 
Brown in Re N. Y. & W. Water Co., 98 Fed. 712, the words "engaged 
principally in trading or mercantile pursuits," must "be interpreted in 
the sensé in which they are commonly used and received, and not in 
any- strained or unnatural sensé, for the purpose of including or of 
exchiding particular corporations." See, also. In re Morton Boarding 
Stables (D. C.) 108 Fed. 791. I hâve examined the very récent case 
of In re New York Building Loan Bank Co., 11 Am. Bankr. Rep. 51, 
127 Fed. 471, in which Judge Holt décides that a building and loan as- 
sociation does not corne within the provisions of section 4b, of the bank- 
rupt act. That case is distinguishable. There a moneyed corporation 
was under considération, while this case, as we hâve seen, relates to a 
corporation organized for the purpose of manufacturing, and, in my 
judgment, the business of the bankrupt, as shown by the proofs, was 
that of a manufacturing or trading concern, pure and simple ; and, 
therefore, irrespective of the décisions cited as to trading corporations, 
the application of the act will be decided hère on the ground that the 
bankrupt is a manufacturing corporation. 

Objections to the jurisdiction of the court ordinarily may be brought 
to the attention of the court by any party in interest at any stage of 
the proceeding. German Savings Bank v. Franklin Co., 128 U. S. 
526, 9 Sup. Ct. 159, 32 L. Ed. 519. In this case the lack of jurisdic- 
tion is not apparent upon the face of the pétition to bave the corpora- 
tion adjudged bankrupt. Whether the court is without jurisdiction 
dépends entirely upon facts which must first be proved. Under such 
circumstances, the application to open default in pleading must be 
promptly made, and upon sufficient cause shown in the moving papers. 
The facts appearing on argument and by the affidavit of the trustée 
tending to show another motive for this application are not such as 
prédispose looking with favor upon this creditor's request to set aside 
the adjudication, with leave to oppose the same. Assuming such facts 
to be true, it would seem that the petitioners are chargeabie with lâches 
in seeking the relief now asked. See In re Ives (D, C.) m Fed. 495. 

The motion is denied. 
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UNITED STATES v. CHICAGO & N. W. ET. CO 

(Circuit Court of Appeals, Seventh Circuit. January 5, 1904.) 

No. 989. 

1. CàBEIEES— ÏBANSPOETATION CI' SoLDIEES— RiGHT OF UNITED STATES TO 

Paety Rates — Intekstate Commerce âct. 

The government of the United States, In buylng transportation on a rail- 
road for its soldiers, in lots of 10 or more, is not entitled to tlie beneflt 
of a reduced 10-party rate given by the rallroad company's schedule to 
"theatrical, operatie, or concert companles, hunting and flshing parties, 
glee clubs, brass or string bands, boat, baseball, polo, or tennis clubs, foot- 
ball teams, and other parties of like character." Nor does the refusai to 
give it the same rates constitute an unjust discrimination against it, or 
Bubject it to undue préjudice or disadvantage, in violation of the Interstate 
commerce act, where it is shown that the purpose and effect of the party 
rate given by the schedule is to increase the company's business, and that 
tickets sold thereunder are closely limited in time, and are paid for in 
cash in advance, while those furnished to the government are not so lim- 
ited, are furnished on a réquisition, and are only paid for after indeflnite 
delay in the auditing and allowance of the claims by the War and Treas- 
ury Departments. In such case the conditions and circumstances under 
which the service Is rendered are essentlally différent, and justify the 
making of différent rates. 

In Error to the District Court of the United States for the Northern 
Division of the Northern District of Illinois. 

S. H. Bethea and Burton F. Peek, for plaintiflE in error. 
A. W. Pulver, for défendant in error. 

Before GROSSCUP and BAKER, Circuit Judges, and BUNN, 
District Judge. 

BUNN, District Judge. This is an amicable contest between the 
railroad company and the government to détermine whether the gov- 
ernment is entitled to a déduction from the common rates for pas- 
senger traffic in the transportation of its soldiers in lots of lo or more 
according to the railroad company's "Ten-Partv Rate Schedule." The 
government's claim is that, in view of this schedule, by which the com- 
pany undertakes to carry, for cash on delivery, theatrical, operatie, or 
concert companies, glee clubs, brass or string bands, boat, baseball, 
polo, or football teams, and other parties of the like character regularly 
organized for the purpose of giving exhibitions and traveling together, 
for parties of lo to 19, one solid ticket, 2j4 cents per mile per capita, 
for parties of 20 or more, one ticket, 2 cents per mile per capita, it 1 
entitled, in the transportation of soldiers in parties of 10 or more, to 
the benefit of the lo-party rate. The company disputes this claim, 
and demands the usual rate of 3 cents per mile, which, it is conceded, 
is a reasonable rate for the service. 

The facts, as they appear from the allégations of the pétition admit- 
ted by the answer, by an agreed statement of facts contained in the 
record, and by the finding of the court below, are as foUows : 

On or about January 25, 1899, the petitioner furnished transporta- 
tion for 17 soldiers of the United States from the city of Milwaukee, 
in Wisconsin, to Ft. Sheridan, 111.; issuing for such transportatiow 
127 F.— 50 
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one solicl ticket, good for the transportation of the entire party. On 
or about September 14, 1899, the petitioner furnished transportation 
for 12 soldiers of the United States from the city of Kenosha,_in 
Wisconsin, to the city of Chicago, IlL, issuing for such transportation 
one soHd ticket, good for the transportation of the entire party. On 
or about September 19, 1899, the petitioner furnished transportation 
for 13 soldiers of the United States from the city of Kenosha, in 
Wisconsin, to Chicago, 111., issuing for such transportation one solid 
ticket, good for the transportation of the entire party. On or about 
September 28, 1899, the petitioner furnished transportation for 12 
soldiers of the United States from the city of Kenosha, in Wisconsin, 
to Chicago, IlL, issuing for such transportation one solid ticket, good 
for the transportation of the entire party. 

At the time this service was rendered and transportation furnished, 
there was in force over the lines of the petitioner a certain so-called 
lo-party rate, which is set out in haec verba in the seventh paragraph 
of the pétition. The niaterial portion thereof is as follovvs : 

"Commencing August 1, 1896, the following reduced one-way party rate for 
theatrical, operatie, or concert companies, hunting and flshing parties, glee 
clubs, brass or string bands, boat, baseball, polo, golf, or tennis clubs, football 
teams, and otlier parties of like character, regularly organized for givlng ex- 
hibitions or taking part in contests, and traveling togetlier, will be made from 
any C. & N. W. Ry. Station via the Northwestern Line (C. & N. W. Ry., C. 
St. P. M. & O. Ry., and S. C. & P. R. R.) to auy other station east of the Mis- 
souri river, but thèse rates shall not cover or apply to parties organized only 
for the purpose of securing the partj' rate. For parties of ten to nineteen, one 
solid ticket (2%) cents per mile, per capita." 

On or about April 26, 1901, the petitioner furnished transportation 
for 10 soldiers of the United States from the city of Milwaukee, Wis., 
to Chicago, III. ; issuing for such transportation 10 first-class tickets, 
each good for the transportation of one person between said points. 

Prior to the furnishing of this transportation, the party-rate sched- 
ule hereinabove mentioned had been modiiîed somewhat, so that, as 
it then stood, the material portion thereof was as follovvs : 

"Chicago, December 20th, 1900. From January Ist, 1901, until further ad- 
vlsed one-way party tickets may be sold for cash on dellvery for theatrical, 
operatie or concert companies, glee clubs, brass or string bands, boat, baseball, 
polo or football teams, and other parties of like character regularly organized 
for the purpose of giving exhibitions and traveling together, from any G. & N. 
W. Ry. Station via the Northwestern Line (O. & N. W. Ry., O. St. P. & O. 
Ry., and S. C, & P. R. R.) to any station east of the Missouri river. The fol- 
lowing basis of rates. For parties of ten to nineteen one solid ticket, two and 
one-half (2i/i) cents per mile per capita." 

The modified schedule is set out in the fifteenth paragraph of the 
pétition. 

During the period at which ail of the above-mentioned transporta- 
tion was furnished, the regular individual one-way rate was three 
cents per mile, which is admitted to be a reasonable charge for such 
service. 

The foliowisg additional f acts are made to appear by the admis- 
sions in the answer and the agreed statement of facts : 

The method of furnishing transportation to the United States of 
America for its troops differs from that followed in furnishing trans- 
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portation to the gênerai public, in that ail sales of tickets of every 
kind and description to the gênerai public are, and always hâve been, 
for cash, whereas the transportation of the soldiers has been, and is, 
furnished upon written réquisitions made by ofïicers of the quarter- 
master"s department of the War Department of the United States of 
America upon the local agents of the petitioner, which réquisitions, 
when honored by the issuance of tickets for the number of soldiers 
called for thereby, form the basis of claims against the United States 
of America, which claims are, and hâve been, required to be presented 
and filed with and be audited by the War and Treasury Departments 
of the United States, and hâve not been and are not customarily paid 
by the United States until after the lapse of long periods of time 
subséquent to the furnishing of such tickets, and the performance of 
the service of transportation called for thereby. That this method of 
furnishing transportation by the petitioner has prevailed for some 30 
years last past. The petitioner has never during that period claimed 
any greater compensation for the transportation of soldiers of the 
United States than it has for the transportation of those who paid cash 
in advance, except in so far as it has done so by giving the lo-party 
rates to those classes of persons mentioned in the schedules herein- 
above described ; nor has the petitioner at any time charged any more 
for the transportation of a single soldier of the United States, or any 
number less than 10, than it does for a like number of the gênerai 
public, although in the case of the soldier the service was paid for 
after being rendered in the manner hereinabove described, and in 
the case of the gênerai public it is paid for in advance. About the 
year 1899 the government for the fîrst time made the claim that, in the 
transportation of parties of 10 or more soldiers, it was entitled to the 
lo-party rates provided for in the schedules hereinabove described. 
The tickets issued at the party rates in accordance with the schedules 
are expressly limited very closely in time by the petitioner, but the 
petitioner does not in the same manner limit the tickets issued for the 
transportation of soldiers ; the différence being that the tickets issued 
at lo-party rates are limited to the schedule of time to be followed in 
their travel by the parties to whom such tickets are issued, while those 
issued to the soldiers are not limited to correspond with any fîxed 
schedule of travel. The object of giving entertainments, exhibitions, 
or contests given by any of the organizations or parties entitled to the 
lo-party rate is the entertainment, amusement, and instruction of the 
public, as well as the pecuniary profit of those giving them; and it 
frequently occurs that, when the parties or organizations mentioned in 
the said schedules travel one way over the line of the petitioner, they 
return again by the same line, thus giving it double patronage, and 
this fact is contemplated by the petitioner in making the party rate, 
and the additional patronage thus derived enters into the said rate as a 
considération therefor. The giving of such entertainments and exhibi- 
tions cause the gênerai public to travel over the railroad of petitioner 
to and from such entertainments and exhibitions, and thereby increase 
the business of the petitioner, and this fact is also a material considéra- 
tion for the granting of such rates to the organizations giving such 
entertainments and exhibitions, while the transportation of parties of 
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soldiers for the government does not tend to induce the gênerai public 
to travel over the lines of the petitioner. In the great majority of 
instances the financial returns from the business of theatrical com- 
panies, operatic and concert companies, glee clubs, baseball, polo, and 
football teams, and other parties of like character, regularly organized 
for the purpose of giving exhibitions, are not remunerative enougli to 
enable them to pay regular individual ticket rates and make any profits 
on conducting their business, or permit the keeping up of their organ- 
izations, and, if reduced rates were not given, the great number of such 
organizations would either bave to abandon or greatly restrict the giv- 
ing of their entertainments, and the public wouM lose the advantage 
connected with and growing out of the same, and the petitioner lose 
the greater part of the revenue which it dérives from such business, 
and also that which it dérives from the business of transporting the 
gênerai public who are induced to travel on the raiiroad for the pur- 
pose of attending such exhibitions, while, on the other hand, in the 
case of the transportation of soldiers, the charging of regular in- 
dividual rates does not tend to prevent the movement by the govern- 
ment of such troops. The government of the United States, in the 
transportation of its soldiers, does not financially, or in any other 
manner, come in compétition of any kind with any of the parties who 
are given the party rates providcd for in the schedules hereinabove 
described. The government contends that, under a proper construc- 
tion of the party schedule rate set forth in the seventh paragraph 
of the pétition, it is entitled, in the transportation of soldiers in parties 
of lo or more, to the benefit of the lo-party rate, and also that, if it is 
not so entitled by the construction of the ternis of said schedule, then 
it is unjustly discriminated against, within the meaning of the second 
section of the act to regulate commerce, known as the "Interstate Com- 
merce Act," and subjected to an undue préjudice or disadvantage, 
within the meaning of the third section. It also contends that the 
granting of the party rate under the schedule set forth in the fifteenth 
paragraph, described therein, and the déniai of such rates to the gov- 
ernment likewise amounts to unjust discrimination against it, within 
the meaning of the second section of said act, and subjccts it to an 
undue préjudice or disadvantage, within the meaning of the third sec- 
tion. It has tendered payment for ail of the services performed by 
the petitioner on the basis of the lo-party rate, which tender lias been 
refnsed by the petitioner on the ground that it was entitled to pay- 
ment on the basis of the individual rate. 

The conclusions of law formed by the court upon thèse facts were : 

"(1) That a proper construction of the party-rate schedule set forth In the 
seveuth paragraph of the pétition does uot entitle the government to tho benefit 
of the ten-party rate described in said schedule ; (2) that the déniai of the 
party rate made by said schedule does not amount to a violation of either 
section 2 or 3 of the interstate commerce act [U. S. Comp. St. 1901, p. 31551 ; 
and (3) that the déniai of the party rate under schedule set forth in the fif- 
teenth paragraph of the pétition does not amount to a violation of either of 
said sections of said act. Judgment will therefore be entered for $113.45." 

From the facts stipulated bj' the parties and found by the court, 
it is difficult to see how the conclusions of law could bave been other- 
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wise. It seems clear that the agreed facts bring the case vvithin the 
adjudications already made by the fédéral courts upon this subject, 
and that thèse adjudications are against the claim hère made by the 
government's attorney. It is agreed that the government, in the trans- 
portation of soldiers, does not in any way corne in compétition of any 
kind witli any of the parties who are given the party rates. If so, 
how can it contend that it is entitled to the party rates provided for in 
the différent schedules, or that there is any unjust discrimination 
against the United States? It is clear that the government does not 
fall within any of the désignations of persons or parties named in the 
schedules. There is no analog>' or likeness between the business of 
the government in the transportation of its soldiers and the varions 
classes of persons described in the company's schedules. Under no 
possible construction of the language can it be claimed that the United 
States cornes within the party rule. The government's business is not 
like that of a theatrical, operatic, or concert company, or a hunting or 
fishing party, and it bears just as little likeness to any of the other 
parties named, as glee clubs, brass bands, boat, baseball, polo, or foot- 
ball teams ; nor is it, in the language of the schedules, a party of like 
character to any of thèse, regularly organized for the purpose of giving 
exhibitions and traveling together. The claim that, if the first conten- 
tion is not good, then that it is unjustly discriminated against, within 
the meaning of the second section of the act to regulate commerce, 
and subjected to an undue préjudice or disadvantage, under the third 
section, is equally untenable. In short, the stipulation of facts is both 
argument and authority against the government's contention. It is 
not engaged in the same business as any of those classes that are given 
spécial rates, is not in compétition with them, and is not, therefore, 
injured or discriminated against. As was said by the Suprême Court 
in Interstate Commerce Commission v. B. & O. Railroad, 145 U. S. 
263, 12 Sup. Ct. 844, 36 L. Ed. 699 : 

"It does not operate to the préjudice of the single passenger, who cannot 
be said to be in.iured by the fact that another is able, in a particular instance, 
to travel at a less rate thau he. If it opérâtes injuriously to any one, it is to 
the railroad, which has not adopted corresponding rates ; but, as bofore ob- 
served, it was not the design of the act to stifie compétition, uor is there any 
légal injustice in one person procuring a particular service cheaper than an- 
other. * * « If thèse tickets were vvithdrawn, the défendant road would 
lose a large amount of travel, and the single-trip passenger would gain abso- 
lutely nothing." 

The Interstate commerce act is not aimed at putting down just dis- 
crimination in the transportation of persons or property. This has al- 
ways been held légal in this country and in England, and is, indeed, 
in great measure, the life and soûl of the business, both to the railroad 
companies and the public. By its means new industries are built up, 
and old ones sustained, to the advantage alike of the public and the 
transportation companies. Nobody is injured by it, but, on the con- 
trary, everybody is benefited, because the public in this way is best 
served. It is only unfair and unjust discrimination that the statute, 
as well as the conimon law, is aimed at. If two persons or corpora- 
tions are engagîd in the same business, and their situation is substan- 
tially alike, any discrimination in rates would be prohibited as in- 
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vidious and unjust. It has always been hel'd lawful at common lavv, 
and is so under the statute, to allow ministers of the gospel to travel on 
half-fare tickets. They do not corne in compétition with business 
men, and no injustice is done to anybody. But if a transportation Com- 
pany should charge the ministers of one dénomination full fare, and 
those of another half fare, this would be illégal, as involving an un- 
just discrimination, both at common lavv and under the statute. Nor 
does the provision in the schedule that the rates prescribed shall not 
cover or apply to parties organized for the purpose of securiog the 
party rate alter the construction properly to be placed upon the sched- 
ule. Int. Com. Com. v. B. & O. R. Co. (C. C.) 43 Fed. 37; Id., 145 
U. S. 278, 12 Sup. Ct. 8/^4, 36 L. Ed. 699. The entire language of 
the schedule must be looked to, to give the proper construction. The 
traffic provided for in the company's schedules has no analogy or re- 
semblance to that carried on by the government. It is not a like 
service, nor "under substantially similar circumstances and conditions." 
The finding of facts by the court belovi^, following the stipulation of 
the parties, shows conclusively that the circumstances and conditions, 
instead of being substantially alike, are wholly différent, and this find- 
ing is conclusive. Détroit, G. H. & M. Ry. Co. v. Int. Com. Com., 
74 Fed. 803, 21 C. C. A. 103. Indeed, the finding of facts throughout 
this case indicates quite clearly what the conclusions of lavv should be. 
The difiierence in circumstances and condition is almost too obvious to 
hâve need of pointing it out : 

First. The tickets issued under the company's schedule for party 
rates are limited closely in time, while those issued for the transporta- 
tion of soldiers are not so limited. This différence is a material one, 
as, when the time is limited, the carrying company knows when to 
provide for the service, as it cannot know in the case of tickets un- 
limited in respect to time. 

Second. By giving thèse party rates, the public interest in amuse- 
ments of that character is subserved, as vvell as the interest of the rail- 
way companies, and it would frequently happen that thèse amusement 
companies could not travel' if they were charged regular rates. One 
purpose of transportation companies is to create and build up busi- 
ness for themselves, and herein their interest coïncides with that of 
the public, so that they are fostered and encouraged in a way that 
injures no one, while the railway companies are benefited. 

Third. It will often happen that, when such parties travel one way 
over a line of road, their occasion will lead them to travel back the 
same way, so that the patronage of the road is doubled, and generally 
what is a benefit to the railroad companies by way af increase of busi- 
ness is a benefit, also, to the public upon which they rely for support. 

Fourth. The giving of the party rates stimulâtes other travel, and 
that is one purpose, no doubt, of giving them, whereas the trans- 
portation of soldiers can hâve no such efifect. The singing of Patti 
or a performance of a Thomas concert might bring 1,000 other people 
to Chicago, while a football match might bring 10,000 people over the 
company's road, whereas the transportation of 10 or 20 soldiers would 
be unnoticeable by the public, and would advantage the road in no way, 
beyond the receipt of the fare. 
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Fifth. Another material différence is that those who travel by thèse 
party rates pay cash in advance, while the government does not. On 
the contrary, the service must be first rendered, and claims for the 
same filed at Washington, and undergo examination, and be audited by 
the War and Treasury Departments, and payment indefinitely delayed. 
This must always constitute a material différence, so long as com- 
modities can be sold cheaper for cash than on crédit. It is quite prob- 
able that, if the government would pay cash for the service performed, 
the railroad companies might afford to make a corresponding déduc- 
tion in rates. 

Sixth. The government, in the transportation of soldiers, does not 
financially or in any other way come into compétition with any of 
those parties who are given the party rates. Consequently there can 
be no unjust discrimination in the case, and no cause for complaint 
by the government; and, if the rates given those parties should be 
conceded to be illégal, that would be no reason why the government 
should also be allowed illégal rates. But according to ail the adjudica- 
tions, thèse party rates are justifiable, and do not constitute unjust 
discrimination. Elliot on Railroads, 2666, and cases above cited. In 
the opinion of the court the case of Int. Com. Corn. v. B. & O. R. Ce, 
above cited, is directly against the contention of the government's at- 
torney in this case. In that case Judge Sage, in the Circuit Court, 
uses this language: 

"Again, the testimony establishes that party-rate tickets seeure patronage 
that yields large revenues to the respondent, and that the withdrawal of those 
tickets would almost entirely destroy that patronage, for it appears that the 
rate is as high as can be made without putting it beyond the reach of those 
who are the main purchasers. Are ail thèse considérations to be left ont of 
the account in determining whether there has been 'like and contemporaneous 
service' 'under substantially similar circumstances and conditions?' Does it 
dépend solely upon whether party-rate passengers and those holding single 
ticliets occupy the same cars, hâve the same accommodations, and are fraveling 
from the sarne point to the same destination? Is that the full meaning of 
'similar circuinstances and* conditions?' The answer, which the question itself 
seems to suggest, is that the phrase has a much larger and more comprehen- 
sive meaning, else Congress could not consistently hâve recognized mileage or 
excursion or commutation tickets, for ail thèse trespass upon the narrow 
ground on which the contrary view rests. To give the act its proper Interpré- 
tation, the phrase must be held to Include circumstances and conditions affect- 
ing the business interests of the carrier and of its patrons, or, in other words, 
circumstances and conditions of a commercial character, which, while they 
should not exclude or override the considération of what is .iust and reasonably 
advantageous to those not so situated as to be able to avail themselves of ré- 
ductions offered to the gênerai public, should be so recognized as not to be 
prejudieial or unjust to any, and yet, upon the whole, to promote the Interest 
of ail concerned in the bénéficiai opération of the act. Aside from the con- 
sidération that thèse tickets are, in principle, in no wise différent from mileage, 
excursion, and commutation tickets, which is décisive, the fact that they are 
on sale to ail, without discrimination, and without advancing rates for single 
tickets, and the considérations above mentloned in favor of those who are upon 
the road coutinually, and whose business is upheld by bringing the cost of nec- 
essary travel within their reach, and those in favor of the carrier, including 
many not mentioned above, are ample for the vindication of the respondent 
against the charge that it is guilty of unjust discrimination and undue or un- 
reasonable préférence, and therefore of violation of the provisions of the second 
and third sections of the act." 



792 127 FEDERAL EBl'OETER. 

And Judge Jackson uses the following language : 

"When thus considered, it Is perfectly manifest that Congi-ess did not Intend 
to Impose upon common carriers subject to the provisions of the act any rule 
or duty of absolute equallty of rates In their charges for transporta tien serv- 
ices. Subject to the requlrement of section 1, that ail charges made for any 
service rendered in the transportatlon of passengers or property shall be rea- 
sonable and just, the language of section 2 clearly recognizes and Implies that 
there may be discriminations vphleh are not unjust and not prohibited." 

And in affirming this décision the Suprême Court says : 

"But whether thèse party-rate tickets are commutation tickets proper. as 
known to railway officiais, or not, they are obvlously vi^ithin the commutiug 
princlple. As stated In the opinion of Judge Sage in the court belcw : 'The 
différence between commutation and party-rate tickets Is that commutation 
tickets are Issued to induce people to travel more frequently, and party-rate 
tickets are issued to Induce more people to travel. There Is, however, no dif- 
férence In princlple between them, the object in both cases being to increase 
travel wlthout unjust discrimination, and to secure patronage that would not 
otherwise be secured.' " 

And that court, after examination of the décisions, sums up the mat- 

ter as follows : 

"In short, the substance of ail thèse décisions Is that railway eompanies are 
only bound to give the same terms to ail persons alike under the same con- 
ditions and circumstances, and that any fact which produces an Inequality of 
condition and a change of circumstances justifies an inequality of charge." 

And again, in C, N. O. & T. P. Ry. v. Int. Corn. Com., 162 U. S. 
184, 16 Sup. Ct. 700, 40 L. Ed. 935, the court affirms the same doctrine 
in the following language: 

"Subject to the two leadlng prohibitions that their charges shall not be un- 
just or unreasonable, and that they shall not unjustly discriminate, so as to 
give undue préférence or disadvantage to persons or traffle slmllarly circum- 
stanced, the act to regulate commerce leaves common carriers as they were 
at the common law — free to make spécial contracts, looking to the Increase of 
their business, to classify their traffic, to adjust and apportlon their rates so as 
to meet the necessltles of commerce, and generally to manage their important 
Interests upon the same principles which are regarded as sound and adopted 
in other trades and pursults." 

In ElHott on Railroads, p. 2666, the same doctrine is laid down as 
follows : 

"Neither at common law, nor under the fédéral statute, does the mère fact 
tiiat there Is a différence in rates necessarily coustitute an unjust discrimina- 
tion, since there is no such discrimination In cases where the conditions and 
circumstances are essentlally différent. It is the Bnglish rule that, lu passiug 
upon the question of undue or unreasonable préférences, varions facts and cir- 
cumstances must be considered, and that an undue préférence, withln the 
meaning of the statute, is not shown by mère évidence of a différence in 
charges. The fédéral courts hâve substantlally adopted the rule declared by 
the Engllsh courts." 

Thèse authorities seem quite conclusive of the law applicable to the 
case at bar. 
Judgment affirmed. 
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UNITED STATES v. BROWN, DURRELL & CO.» 
(Circuit Court of Appeals, First Circuit. November 19, 1903.) 

No. 485. 

1. CUSTOMS DTJTIES BOAKD OF GENERAL APPRAISEES JTJEISDICTION. 

The Board of General Appralsers, under the authority given In section 
14, Customs Administrative Act June 10, 1890, e. 407, 26 Stat. 137 [U. S. 
Comp. St. 1901, p. 1933], to "examine and décide the case" submitted to it 
by a collector of customs, is required first of ail to détermine Its jurls- 
dictlon, includlng the validity of the protest. 

2. Samb — Appeax — Geneeal Assignments of Bbkoe. 

On an appeal from a décision of the Board of General Appralsers, a 
statement of 21 errors was made, 19 of them relating to the merits, 
while the last 2 were gênerai, alleging only that the "board erred as a 
matter of law." Held, that thèse 2 assignments should be construed 
with référence to the precedlng 19, and not as ralslng the question of the 
validity of the protest on whlch the proceedings before the board were 
based ; held, also, that statements so gênerai m form are not in compliance 
with the requirements for appeals under section 15, Customs Administra- 
tive Act June 10, 1890, c. 407, 26 Stat. 138 [U. S. Comp. St. 1901, p. 1933], 
whereln "a concise statement of the errors of law and fact complained of " 
is prescrlbed. 

S. Samb — Waiver — Jueisdiction. 

On appeal by the United States from a décision of the Board of General 
Appralsers, whlch reversed the assessment of duty by a collector of cus- 
toms, where no statement of error was made by the appellant in regard 
to the sufEciency of the protest on whlch the proceedings before sald board 
were based, held, that this fact constltuted a waiver by the United States 
of an alleged defect in the protest. 

Appeal from the Circuit Court of the United States for the District 

of Massachusetts. 

For former opinion, affirming a décision of the Board of General Ap- 
pralsers, which reversed the assessment of duty by the collector of cus- 
toms at the port of Boston, see 121 Fed. 605. 

Henry P. Moulton, U. S. Atty., and William H. Garland, Asst. U. S. 
Atty. 

W. Wickham Smith, for appellees. 

Before COLT and PUTNAM, Circuit Judges, and BROWN, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. This appeal relates to an importation 
made at the port of Boston in 1891, consisting of several cases of hem- 
stitched handkerchiefs, each with an embroidered initial. The col- 
lector classified them for duty as "embroidered and hemstitched hand- 
kerchiefs." The importers protested, and, in their first protest, speci- 
fied certain cases. Subsequently they made an additional protest, spe- 
cifying those now involved. That was filed on January 18, 1894, and 
the importers claimed it was in season, on the ground that there was a 
reliquidation on January 16, 1894. The printed volume submitted to 
us contains what is entitled "Findings of Fact and Opinion of the 

• Rehearing denied January 7, 1904. 
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Court," meaning thereby the Circuit Court; but, so far from being 
certified as a part of the record, this paper is merely certified as an opin- 
ion. However, the parties hâve treated it as a part of the record. 
This States that the judge found "as a matter of fact" that the cases now 
in question "were a subject of reconsideration by the collector under the 
reliquidation proceedings." It also states that the "importers filed a 
protest within ten days after the hquidation." We may say, in passing, 
that the United States maintain that this finding, although stated by 
the court as one of fact, was in truth a finding of law. In support of 
this proposition the United States rely on an agreed statement of facts 
which States that on January i6, 1894, duties were rehquidated with 
référence to other cases in the same invoice, but that no change was 
then made in the assessment of duty on those now in issue. 

The protest was duly forwarded by the collector to the Board of 
General Appraisers with the other essential papers, his letter communi- 
cating them closing with a statement that the protest-had not been filed 
within the time required by law. The décision of this board, as found 
in the record, sustains the importers as to the classification, but makes 
no référence to any question as to the time of protest. Its décision 
bears date on March 10, 1896. It refers to United States v. Harden, 
68 Fed. 182, 15 C. C. A. 358, decided by the Circuit Court of Appeals 
for the Second Circuit on May 28, 1895, which was after the protest 
was filed and before the décision was made. United States v. Harden 
held the classification in question favorably to the importers. This case 
was followed by the Circuit Court of Appeals for the Third Circuit on 
November 3, 1897, in United States v. Jonas, 83 Fed. 167, 27 C. C. A. 
500. Notwithstanding United States v. Harden, the United States, on 
April 2, 1896, applied in the présent case to the Circuit Court for a 
review of the décision of the Board of Appraisers, resting the applica- 
tion, as we shall see, entirely on the merits, that is, entirely on the 
question of classification. Subséquent to this application came United 
States V. Jonas, and, apparently thereafter, the United States concluded 
to abandon their position as to the classification of the imported mer- 
chandise, and to rest in the Circuit Court wholly on the ground that the 
protest now before us was not seasonable. The Circuit Court decided 
this point against the United States, whereupon this appeal was taken, 
no errors being assigned except with référence thereto. 

Thèse proceedings are in accordance with sections 14 and 15 of the 
act ordinarily called the "Administrative Act," approved on June 10, 
1890, 26 Stat. 131, 137, 138, c. 407 [U. S. Comp. St. 1901, p. 1933]. 
Section 14 provides "that the décision of the collector as to the rate and 
amount of duties chargeable upon imported merchandise" shall be final 
"unless the owner," etc., shall, "within ten days," "give notice in writing 
to the collector," that notice being what is ordinarily spoken of as a 
"protest." The section then provides for transmitting to the Board of 
General Appraisers the invoice, "and ail the papers and exhibits connect- 
ed therewith," "vi^hich board shall examine and décide the case thus 
submitted." Section 15 provides that "if the owner," etc., "or the col- 
lector, or the Secretary of the Treasury, shall be dissatisfied with the 
deci.iion of the Board of General Appraisers" as to the construc- 
tion of the law, and the facts respecting the classification of the mer- 
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chandise and the rate of duty imposed thereon under such classification, 
they, or either of them, may apply to the Circuit Court for a review of 
the questions of law and fact involved in such décision. The section 
continues : "Such appUcation shall be made by filing in the office of 
the clerk of said Circuit Court a concise statement of the errors of law 
and fact complained of." It then goes on to give further directions as 
to procédure, and provides that the Circuit Court shall "proceed to hear 
and détermine the questions of law and fact involved in such décision 
respecting the classification of such merchandise, and the rate of duty 
imposed thereon under such classification." 

Referring to the portions of section 15 which require that the applica- 
tion to the Circuit Court shall include a concise statement of the errors 
of law and fact complained of, the United States assigned 21 alleged 
errors. Nineteen of thèse contained spécifie statements ; but they re.lat- 
ed to the question of classification, and they made no référence to the 
matter of the time of protest. Alleged errors 20 and 21 were as fol- 
lows : 

"(20) That sala board erred as a matter of law in reversing the décision of 
the collector. 

"(■21) That the said board erred as a matter of law In not sustaining the dé- 
cision of the collector." 

Therefore the application of the United States to the Circuit Court 
did not raise the only question now suhmitted to us, unless it was under 
paragraphs 20 and 21. Aside from the ordinary rules with référence 
to assignments of error, which we will state, a fair construction of such 
gênerai language, accompanied with the previous 19 assignments, would 
apply the maxim noscitur a sociis, and thus limit them by those which 
précède; but it is plain that paragraphs 20 and 21 fail to comply with 
the statute, and are void. The rules applicable in this respect to section 
15 of the act of June 10, 1890, are necessarily the same in substance 
as those appHcable to assignments of error when proceedings are taken 
in an appellate fédéral tribunal to reverse a judgment of a court below. 
It is true there may possibly be instances where, on account of the judg- 
ment of the court below being peremptorily in favor of the défendant, 
without reciting in the record any reasons therefor, it becomes imprac- 
ticable for the plaintiff to assign spécifie grounds of error; but except 
in such extrême cases, with which that at bar clearly does not group, a 
gênerai assignment, like paragraphs 20 and 21, is always condemned. 
There are also exceptions when the record itself discloses a "plain 
error," the disregarding of which would do substantial injustice. This 
case, however, is not of that class. As well said by the learned judge 
who heard it in the Circuit Court, it is now conceded that the mer- 
chandise in question was subjected by the collector to an unlawful rate 
of duty ; and, as the learned judge further said, the United States hold 
money which the statute does not authorize. The case is rested by the 
United States on a purely technical point, which was an afterthought ; 
so that they must be judged by the same rule with which they ask us 
to judge, and stand to the letter of the law. 

On the part of the United States there has been a complète waiver 
of the question now in issue, so far as there can be a waiver in légal 
proceedings; yet the importers hâve not, from what we can draw from 
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the record, yielded the proposition wliich tliey now make. They always 
maintained that the protest was seasonable, and tliere is nothing in the 
record to show that they ever waived in the Circuit Court the point 
that no question as to the protest could be taken under any of the para- 
graphs I to 21 of the appeal to that court. There is no contention on 
the part of the United States that they ever yielded it. On the other 
hand, the United States rest their case in this respect entirely on the 
daim that the lack of a proper protest goes to a question of jurisdiction, 
of which a court must take notice of its own motion. 

It is not necessary to go into the décisions of the Suprême Court and 
of the varions Circuit Courts of Appeals with refei^ence to the require- 
jnents concerning assignments of error. They hâve been uniform to 
the eflfect that, except in the extrême cases which we hâve spoken of, 
a gênerai statement like paragraphs 20 and 21 is entirely insufficient. 
Indeed, on this topic we may say that the conclusion that thèse para- 
graphs are not sufficient follows inevitably, because to accept them 
otherwise would be to direct the striking from section 15 of the requi re- 
ment of any statement of tlie errors of law and fact complained of, 
concise or otherwise. If this portion of section 15 requires nothing ex- 
cept wliat is found in paragraphs 20 and 21, it indeed requires nothing. 

Looking, therefore, at tlie facts that there is nothing to indicate that 
ihe United States made any claim before the Board of General Apprais- 
t-rs as to the topic which they now urge on us, that the Board of General 
Appraisers sustained the position of the importers on the merits of the 
ase, that the United States appealed from that décision to th.e Circuit 
Court, with no statement of errors except relating to the merits, we 
would be justified in concluding that ail questions as to the time of pro- 
iest were intentionally waived. However this may be, no such question 
'A'as properly brought before the Circuit Court. 

But, as we hâve already said, the United States claim that, inasmuch 
as the protest was not seasonably filed, the Board of General Apprais- 
ers had no jurisdiction over the subject-matter of classification ; and 
that, as the basis of the appeal to the Circuit Court was the proceeding 
before the board, it follows that, the board having no jurisdiction, the 
Circuit Court had none, and that we are bound to take notice thereof. 
Exactly what judgment we should enter if we agreed with the United 
States in this line of conclusions has not been made clear to us. 

There are undoubtedly classes of cases where the entire subject- 
matter is so clearly without the range of the jurisdiction of the Board 
of General Appraisers that their proceedings with référence thereto 
would be of no eiïect. With the rest is In re Fassett, 142 U. S. 479, 12 
Sup. Ct. 295, 35 L. Ed. 1087, where was involved the question whether 
a yacht is an imported article; and De Lima v. Bidwell, 182 U. S. i, 
175, 21 Sup. Ct. 743, 45 L,. Ed. 1041, where it was held that whether 
goods brought from Porto Rico to the United States are imports is a 
fundamental question, not within the scope of their authority. A case 
coming doser is United States v. Klingenberg, 153 U. S. 93, 104, 14 
Sup. Ct. 790, 38 L. Ed. 647, in regard to the revision of a collector's 
action in estimating the value of a foreign coin under the particular 
circumstances of the case ; but even there the Suprême Court reversed 
the judgment of the Circuit Court declining to take jurisdiction, hold- 
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ing that in any event it was proper for that court, in one view, to ad- 
judge that the Board of Appraisers had no jurisdiction, and therefore 
to reverse the Board, and, in the other view, to review its décision. 

Corning, however, directly to the présent case and the provisions of 
section 14 of the act of June 10, 1890, we would observe, in the first 
place, that the Suprême Court has taken, on the whole, a libéral view 
as to the jurisdiction of the Board of General Appraisers, in that, in 
Lawder v. Stone, 187 U. S. 281, 23 Sup. Ct. 79, 47 L.Ed. 178, it re- 
viewed and sustained its décision with référence to portions of a cargo 
of fruit which decayed on the voyage and became utterly worthless. 
This was not literally a question of "rate and amount of duties." So 
United States v. Passavant, 169 U. S. 16, 18 Sup. Ct. 219, 42 L. Ed. 
644, took a like libéral view of the sections of the statute hère in ques- 
tion. While section 14 limits the questions to be ultimately deter- 
mined to the "rate and amount of duties," yet it directs the Board of 
General Appraisers to "examine and décide the case" submitted in the 
papers communicated to it by the coUector. This literally gives the 
board jurisdiction over "the case." "The case" in practice, and neces- 
sarily, includes the protest, which must be, and always is, forwarded to 
the board by the collector. The words "the case," therefore, literally 
require the board, first of ail, to détermine its own jurisdiction, so far, 
at least, as to ascertain whether there is a protest, or whether the pro- 
test is apparently valid. This, of course, involves the question whether 
it was made in time, because, if not made in time, it is not a protest. So 
far as this is concerned, the jurisdiction of the courts on appeal is coex- 
tensive with that of the board. United States v. Klingenberg, 153 
U. S. 93, 102, 14 Sup. Ct. 790, 38 L. Ed. 647. 

Such seems to hâve been the practice of the courts. In Re Gug- 
genheim Smelting Co., 112 Fed. 517, 521, 50 C. C. A. 374, the Circuit 
Court of Appeals, with both tribunals below, found that the protest was 
invalid; but, so far from directing a judgraent that the Circuit Court 
and the Board of General Appraisers had no jurisdiction, it affirmed. 
This it could not hâve donc properly if the Board of General Appraisers 
had no jurisdiction with référence to that particular topic. Likewise, 
United States v. Salambier, 170 U. S. 621, 18 Sup. Ct. 771, 42 L. Ed. 
1167, took jurisdiction of a question as to the validity of a protest com- 
ing up from the Board of General Appraisers. There the board ruled 
directly on the sufficiency of the protest, and held it to be valid. The 
United States appealed to the Circuit Court, which court affirmed the 
décision. Thereupon, on an appeal being taken to the Circuit Court of 
Appeals, that court certified the question of the validity of the protest 
to the Suprême Court, which answered the certified question in favor 
thereof. Thus, throughout, the jurisdiction of the General Board of 
Appraisers to détermine the sufficiency of the protest was recognized 
and practically sustained. The same récognition was given by the 
Circuit Court for the Southern District of New York, and by the Cir- 
cuit Court of Appeals for the Second Circuit, as shown in Shaw v. 
United States, 122 Fed. 443, 58 C. C. A. 425. The sufficiency of the 
protest was the only question in the case. The Board of General Ap- 
praisers held it insufficient. The Circuit Court sustained the hoard ; 
but the Circuit Court of Appeals considered and adjudicated the ques- 
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tion of the validity of the protest, and held it sufficient. Thus it neces- 
sarily assumed that the board had jurisdiction over the question. 

The condition would be a very unfortunate one if the Board of Gen- 
eral Appraisers had no jurisdiction with référence to questions as to 
the validity of protests, and the resuit would be in contradiction to 
the purpose of the statute we are considering, which is eatitled "An act 
to simplify the laws," etc. If it had no jurisdiction, and if, conse- 
quently, no jurisdiction vested in the Circuit Court over the same topic 
on an appeal, it would follow that, instead of simplifying the position, 
the act of June lo, 1890, would very niuch complicate it in some re- 
spects. Prior to this act, ail questions involved, including the validity 
of the protest, were settled in a single suit against t'. z collector, while 
now two suits would be required, one an appeal from the Board of Ap- 
praisers as to the rate of duty, and another for the purpose of ascertain- 
ing whether there was a valid protest. It would in that event, however, 
be difficult to détermine vi'here the latter question was to be litigated. 
In other words, the question of the validity of the protest is, of course, 
vital, and it should be litigated somewhere. Since the act of June 10, 
1890, it may be doubted whether there is any place left for litigating it 
except before the Board of General Appraisers, and therefore it would 
seem to follow that the law intended that jurisdiction in référence there- 
to should be taken as bas been taken in the varions cases which we bave 
cited. Every considération looks to this conclusion, whiie there is no 
necessity arising from the construction of the statute, and no reason of 
convenience or of justice, which leads otherwise. 

Under the circumstances of the case, we find that the Board of Gen- 
eral Appraisers accepted the protest as sufficient; that in the appeal of 
the United States to the Circuit Court this was not questioned ; that the 
Board of General Appraisers had jurisdiction over the subject-matter 
thereof ; and that the United States could not, for the reasons stated, 
challenge the protest in the Circuit Court, and, consequently, cannot 
challenge it hère. Therefore, without finding it necessary to consider 
the particular reasons which governed the action of the Circuit Court, 
we agrée with its practical conclusion. 

The decree of the Circuit Court is affirmed. 



CONRAD et al. v. UNITED STATES. 

(Circuit Court of Appeals, Flfth Circuit. February 9, 1904.) 

No. 1,286. 

1. CONSPIBACY— OBSTKtrCTION OF MAII^S — iNDICTMrNT. 

Rev. St. § 5440, as amended b,y Act May 17, 1879, c. 8, 21 Stat. 4, 1 Supp. 
Rev. St. 2G4 [U. S. Comp. St. 1901, p. 3«7G], provides tbat if two or more 
persons conspire eitber to commit any offense against tlie United States, 
or to defraud the United States, etc., and one or more do any act to effect 
the object of the conspiracy, ail shall be liable to a penalty, etc. Section 
3995 [U. S. Comp. St. 1901, p. 2716] déclares that, if any person shall 
"knowingly and willfully" obstruct or retard the passage of the mails, 
he shall for every such offense be punished, etc. Held, that an iudictment 
for conspiracy to commit the offense described in section 3995, which failed 
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to allège that défendants conspired to "knowingly and willfully" obstnict 
or retard the passage of the mails, In the manner set ont, was (atally dé- 
tective. 

2. Same— Otheb Allégations— Cueing Defect. 

Where an indictment for conspiracy to knowingly and willfully obstruct 
the passage of the mails, in violation of Rev. St. § 5440, as amended by 
Act May 17, 1S79, c. 8, 21 Stat 4, 1 Supp. Rev. St. 264 [U. S. Comp. St. 
1901, p. 3676], and section 3995 [U. S. Comp. St. 1901, p. 2716], was de- 
fective for fallure to charge that défendants conspired to "knowingly and 
willfully" obstruct the mails, the defect was not cured by the allégation 
that they did "knowingly, unlawfuUy, and feloniously combine, conspire," 
etc., to obstruct the mails, or that the part of the indictment charging the 
overt act alleged that such act was "knowingly and willfully" eommitted. 

Speer, District Judge, dissenting. 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

J. R. Beckwith, Robert J. Maloney, J. A. Woodville, and M. R. 
Neuhauser, for plaintiffs in error. 
W. W. Howe, U. S. Atty., and H. Génères Dufour, Asst. U. S. Atty. 

Before McCORMICK and SHELBY, Circuit Judges, and SPEER, 
District Judge. 

SHELBY, Circuit Judge. The plaintiffs in error were convicted in 
the Circuit Court. They made a motion in arrest of judgment, alleging 
that the indictment on which they were convicted was fatally defective. 
The indictment contains two counts, but the second is exactly Hke the 
first, except an immaterial différence in the averments relating to the 
overt act. We shall find it necessary to quote ail of the first count, as 
we comment on the différent parts of it. 

The following is the statute providing for the punishment of certain 
conspiracies : 

"If two or more persons conspire either to commit any offense against the 
United States or to defraud the United States in any manner or for any pur- 
pose, and one or more of such parties do any act to effect the object of the con- 
spiracy, ail the parties to such conspiracy shall be liable to a penalty of not 
more than ten thousand dollars, or to imprisonment for not more than two 
years, or to both fine and Imprisonment in the discrétion of the court." Rev. 
St. U. S. § 5440, as amended by Act May 17, 1879, c. 8, 21 Stat. 4, 1 Supp. Rev. 
St. 264 [U. S. Comp. St. 1901, p. 3676]. 

It is aimed at those who conspire to commit any offense against the 
United States, or to defraud the United States. The charge hère is 
that the conspiracy was to commit a spécifie offense against the United 
States. It follows that the indictment must charge that the défendants 
conspired, and that it must state what offense they conspired to com- 
mit. Their conspiring is stated in thèse words : 

That Nie Conrad, and 16 others who are named, "on the 27th day of Septem- 
ber, 1902, in the city of New Orléans, Eastern District of Louisiana, New Or- 
léans Division, and within the jurisdiction of this court, did knowingly, un- 
lawfuUy, and feloniously combine, conspire, and confederate together and with 
each other to commit an offense against the United States, to-wit." 

The next step is to describe the offense they conspired to commit. 
To constitute a good indictment it must charge that the conspiracy 
was to do some act made a crime by the laws of the United States; 
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and it must state with reasonable certainty the acts intended to be car- 
ried out by the conspiracy, so that it can be seen that the object of the 
conspiracy was a crime against the United States. When the criminal- 
ity of the conspiracy consists in an agreement to "compass or promote 
some criminal or illégal purpose, that purpose must be fully and clearly 
stated in the indictment." Pettibone v. United States, 148 U. S. 197. 
203, 13 Sup. Ct. 545, 37 L. Ed. 419. So as to bring the words of the 
indictment close to the statute to which it is supposed to refer, we 
quote the statute, and follow it with the words of the indictment : 

"Any person who shall knowingly and vTillfulIy obstruct or retard the pas- 
sage of the ruail, or any carriage, horse, driver, or carrier carrying the same, 
shall for every such offense, be pnnishable by a fine of not more than one hun- 
dred dollars." Rev. St. U. S. § 3995 [U. S. Comp. St. 1901, p. 2710]. 

Hère is the part of the indictment describing the alleged purpose of 
the conspiracy: 

"To obstruct and retard the passage of the mails of the United States, and 
the cars and vehicles carrying and engagea in carrying the letter carriers and 
their pouches eontaining said mail, to wit, to obstruct and retard the passage 
of the mail of the United States to and from the main post office of the United 
States in the city of Kew Orléans from and to the branch post offices or sub- 
stations of the United States in said city, and to obstruct and retard the pas- 
sage of the cars and vehicles carrying and engaged in carrying said mails of 
the United States to and from the main post office of the United States in the 
city of New Orléans, and from and to the branch post offices of said substa- 
tions of the United States in said city, and carrying and engaged in carrying 
letter carriers and their pouches eontaining said mail for delivery In said city 
of New Orléans." 

The statute, it will be observed, is aimed at those "who shall know- 
ingly and willfully obstruct or retard the passage of the mail." The 
purpose and object of the conspiracy, as shown by the indictment, is 
"to obstruct and retard tlie passage of the mails," etc. We look in yain 
for any statement that the purpose of the conspiracy was to commit the 
crime denounced by the statute — to "knowingly and willfully" retard 
the passage of the mail. It is no violation of this statute to obstruct 
or retard the passage of the mail unless the act is donc knowingly and 
willfully. To charge an offense under this statute, it would certainly 
be necessary to allège at least that the défendants "knowingly and 
willfully" did obstruct, etc. When the crime charged is a conspiracy 
to do a criminal act, it must be shown that the act which was the pur- 
pose of the conspiracy is a violation of law. Salla v. United States, 
104 Fed. 544, 44 C. C. A. 26. It is often sufficient for the pleader to 
follow the statute, but sometimes that is not sufficient. United States 
V. Carll, 105 U. S. 611, 26 L,. Ed. 1135. But we are not concerned with 
that question hère, for this indictment does not even use the necessary 
statutory words in describing the crime which was the alleged pur- 
pose of the conspiracy. This defect in the indictment is clearly fatal, 
unless it can be aided by other parts of it. It is suggested that we 
can look to the part stating that the défendants combined, etc. It is 
true that it is stated that they "did knowingly, unlawfully and felon- 
iously combine, conspire," etc., to commit an offense against the United 
States. Thèse words, "knowingly," etc., form no possible part of the 
description of the crime which is the alleged purpose of the con- 
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spiracy. The indictment is not subject to a construction that would 
make thèse words relate to the description of the crime in question. 

But it has been suggested that another part of the indictment con- 
tains language that will supply the defect : 

"And thereafter, to wit, on the 29th day of September, 1902, at the Arabella 
Barn, corner Magazine and Joseph streets, in the city of New Orléans, Bastern 
District of Louisiana, New Orléans Division, and within the jurisdlction of 
this court, the said Nie Conrad [and 10 others, namlng them] did knowingly, 
unlawfully, and feloniousiy, and for the purpose of effectlng and with intent to 
eftect the objects of sald consplracy, obstruct and retard the passage and de- 
livery of the mail of the United States from the main post office of the United 
States in the city of New Orléans to the branch post office of the United 
States, situated corner Dryades and Euterpe streets, and the branch post office 
of the United States, corner CarroUton avenue and Maple street, and the 
branch post office of the United States, corner Magazine and Louisiana av- 
enue, in the city of New Orléans, by obstructing, impeding, interfering with, 
and stopping, at the time and place aforesald, a certain street railway car, 
eontrolled and operated by the New Orléans Kaihvays Company, which car was 
then and there on its way to the main post office of the United States for the 
purpose of receiving the mail of the United States, and carrying, transporting, 
and delivering same to the branch post office of the United States, corner Dry- 
ades and Euterpe streets, and the branch post office of the United States, cor- 
ner CarroUton avenue and Maple street, and the branch post office of the 
United States, corner Magazine and Louisiana avenue, in the city of New Or- 
léans, as the aforesald Nie Conrad [and 10 others, namlng them] then and 
there well knew, and which said car, engaged in the service of carrying the 
mails of the United States as aforesaid, bore the sign, in large and conspicuous 
letters, 'U. S. Mail,' the aforesaid persons then and there and thereby in- 
tending to obstruct and retard the passage of the sald mails, contrary to the 
form of the statute In such case made and provlded, and against the peace and 
dignity of the United States." 

The statute against conspiracies, which we hâve already quoted, is 
se written that its penalty is not incurred unless "one or more" of the 
parties to the conspiracy do some act in furtherance of the con- 
splracy. The part of the indictment last quoted is intended to show 
the commission of an overt act. It allèges that 1 1 of the 17 défendants 
indicted committed certain overt acts therein described. It has been 
clearly settled that this part of the indictment cannot be looked to to 
remedy the defects to which we hâve referred. "The offense charged 
in the counts of this indictment is a conspiracy. This offense does 
not consist of both the conspiracy and the acts donc to eft'ect the ob- 
ject of the conspiracy, but of the conspiracy alone. The provision of 
the statute, that there must be an act done to effect the object of the 
conspiracy, merely affords a locus pœnitentise, so that, before the act 
done, either one or ail of the parties may abandon their design, and 
thus avoid the penalty prescribed by the statute. It follows, as a rule 
of criminal pleading, that, in an indictment for conspiracy under sec- 
tion 5440, the conspiracy must be sufficiently charged, and that it can- 
not be aided by the averments of acts done by one or more of the 
conspirators in furtherance of the object of the conspiracy." United 
States V. Britton, 108 U. S. 199, 204, 2 Sup. Ct. 534, 27 L. Ed. 698. 

The motion in arrest of judgment should hâve been granted. The 
judgment of the Circuit Court is reversed, and the cause remanded, 
with instructions to release and discharge the défendants — ^plaintiffs 
in error in this court. 
127 F.— 51 
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SPEER, District Judge (dissenting). I am unable to coricur in the 
conclusion of tlie majoi^ity of the court that the finding of the District 
Court should be reversed and set aside, and particularly in the view 
that the indictment is fatally defective. Were the premise of the ma- 
jority conceded, their conclusions would be as correct as they are 
clearly put. The défendants were indicted for conspiracy, as follows : 

That they "dld knowingly, unlawfully and feloniously combine, conspire and 
confederate together and with each other to commit an offense against the 
United States, to wit, to obstruet and retard the passage of the mails of the 
United States, and the cars and vehicles carrying and engaged in carrying said 
mails." 

The majority of the court hold that in this language there is no 
charge of conspiracy to commit the particular crime against the United 
States for which it is alleged the conspiracy was formed. The lan- 
guage of the statute defining this crime is as follows : 

"Any person who shall knowingly and willfuUy obstruet or retard the pas- 
sage of the mail, or any carrlage, horse, driver, or carrier carrying the same, 
shall, for every such offense, be punishable by a fine of not more than one 
hundred dollars." Rev. St. § 3995 [U. S. Comp. St. 1901, p. 2716]. 

My learned Brothers hold that the omission of the words "knowingly 
and willfully" from the charge of the crime for which the conspiracy 
was formed is fatal to the indictment, for the reason that thèse words 
are contained in the statute, and are essential to the crime. They are 
in the statute, it is true, and sufficient allégation and proof that the 
accused did knowingly and willfully commit the offense is, of course, 
indispensable. I am, however, convinced that the charge in the indict- 
ment that the accused "did knowingly, unlawfully, and feloniously 
combine, conspire, and confederate to obstruet and retard the passage 
of the mails" is in ail respects équivalent to the charge that they did 
thus unlawfully combine and conspire to "knowingly, feloniously and 
willfully" obstruet the passage of the mails. If men are charged with 
unlawfully, knowingly, and feloniously conspiring to do an act which 
the statute is aimed to prevent, they necessarily, in my judgment, are 
charged with conspiring to do the act knowingly, willfully, and felon- 
iously. Of course, if there was no conspiracy, it would be necessary 
to use in its appropriate place ail the language of the statute, and in 
some cases even to enlarge that by setting out the particular facts; 
but where the conspiracy is charged to hâve been feloniously, unlaw- 
fully, and knowingly donc, and where the act thus conspired to be done 
is that which Congress has denounced, on an indictment thus explicit 
I cannot think that the judgment ought to be arrested, and the pro- 
ceedings quashed, after a full trial and conviction by a jury. In the 
case of Ching v. United States, ii8 Fed. 538, 55 C. C. A. 304, decided 
in the Fourth Circuit, in a case of this gênerai character, Judge Goff, 
for the court, remarked: 

"As to the sufflciency of the Indictment, It must be flrst noted that the gist 
of the offense charged is that of conspiracy, which we think is properly pleaded. 
In such cases the offense which is Intended to be committed as the resuit of the 
conspiracy need not be described as fuUy as would he required in an indict- 
ment in which such matter was charged as a substautive crime." 
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Since, for thèse reasons, I conclude that the charge oî conspiracy is 
sufficient, we are then at liberty to consider the charges of the overt 
act. They are that 1 1 of the parties who were charged with the con- 
spiracy did, with intent to effect the objects of the conspiracy, obstruct 
and retard the passage and delivery of the mail of the United States 
from the main post ofHce of the United States in the city of New Or- 
léans to the branch post ofhce of the United States, corner Dryades 
and Euterpe streets (and other branch post offices), by obstructing, im- 
peding, and interfering with and stopping, at the time and place afore- 
said, a certain street railway car. No. 192, which car was then and 
there on its way for the purpose of receiving the mail, and carrying 
and transporting and delivering the same, as the said il défendants 
then and there well knew, and which said car, engaged in the service 
of carrying the mails of the United States as aforesaid, bore a sign, in 
large and conspicuous letters, "U. S. Mail"; the aforesaid persons then 
and there and thereby intending to obstruct and retard the passage of 
the said mails. Surely this is a sufficient charge of the overt act. On 
this indictment, after hearing the évidence, a verdict of giiilty was 
rendered. We are, I think, obliged to présume that, as to the facts, 
the verdict was right. This being a writ of error, none of the évi- 
dence submitted to the jury was brought up in the record before this 
court, except the testimony of one Kursheedt. That relates whoUy to 
the contract for carrying the mails, between the post-office department 
and the New Orléans Railways Company. On account of this con- 
dition of the record, 1 hâve been precluded from considering the merits 
of the case, and my attention has been, of course, confined to the suf- 
ficiency of the indictment. While perhaps unnecessarily meager, and 
while it would hâve been safer to hâve foUowed time-honored préc- 
édents for more copions averments, this indictment is, to my mind, 
sufficient. It certainly puts the accused on fair and ample notice of 
the offense with which they are charged. A conviction or acquittai 
upon it would as surely bar a subséquent trial. The défendants, there- 
fore, are not, in my judgment, prejudiced. What more is needed to 
secure the constitutional rights of the accused, and the ends of justice? 
The trend of modem jurisprudence and of modem législation is un- 
favorable to such a rigid judicial construction of indictments as will 
resuit in the acquittai and discharge of persons indicted, who, after a 
full hearing on the merits, hâve been convicted of crime, This con- 
clusion is believed to coïncide with the policy of the law as announced 
by the act of Congress on this most important subject. Section 1025, 
Rev. St. [U. S. Comp. St. 1901, p. 720], provides: 

"No indictment found and presented by a grand jury in any district, circuit 
or ottier court of the United States, shall be deemed insufBicient, nor sliall the 
trial, judgment, or other proceeding thereon be afCected by reason of any defect 
or imperfection in matter of form only, which shall not tend to the préjudice 
of the défendant." 
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ROBINSON V. SUBURBAN BRICK CO. 
(Circuit Court of Appeals, Fourtli Circuit February 2, 1904.) 

No. 455. 

1. FEDERAI, Courts— Jtjeisdiction — Allégation oi" Amoukt in Conteoverst. 

It is net essential that a bill in a fédéral court should state the amount 
or value in controversy, if It appears to be within the jurlsdlctional limlt, 
Jrom the allégations of the bill, or otherwise from the record, or from évi- 
dence taken lu the case before the hearing of objections to the jurisdiction. 

2. CoNTEACTS IH Pabtial Rbstbainx of ïeadb— Validitt— Salb of Good 

WiLL. 

A covenant In a contract by which the owners of brickmaking plants 
conveyed them to a corporation In exchange for Its stock, binding the sell- 
ers not to engage In competing business within a radius of 50 miles from 
the place of business of the corporation for a term of 10 years, is valid, 
and may be enforced In a court of equity by a suit to enjoin its violation. 

3. Same— Law Govebning. 

Such a covenant Is personal, and Is not brought within the statutes of a 
State other than that In which the contract was ruade by the fact that the 
property sold was situated In such state. 

4. MONOPOLIES— Anti-Tetjst Act— Manufactueing Combination. 

The anti-trust act (Act July 2, 1890, c. «47, 26 Stat 209 [U. S. Comp. St 
1901, p. 3200]), does not apply to a contract or combination relating to the 
business of manufacturing within a state. 

5. Abatement— Pendenct of Action in State Couet. 

The pendency of a suit In a state court is not a bar to one on the same 
cause of action In a fédéral court 

Appeal from the Circuit Court of the United States for the Northern 
District of West Virginia, at Wheeling. 

Henry M. Russell and J. B. Driggs, for appellant. 

Nelson C. Hubbard (Hubbard & Hubbard, on briefs), for appellee. 

Before GOFF and SIMONTON, Circuit Judges, and McDOWEIvL, 
District Judge. 

SIMONTON, Circuit Judge. This case cornes up on appeal from 
the Circuit Court of the United States for the Northern District of 
West Virginia. It has been twice argued in this court. In the year 
1898 George O. Robinson, the appellant hère, vi-as engaged in the busi- 
ness of manufacturing brick in the town of Bellaire, in the state of 
Ohio. At the same time George K. Wheat was engaged in the same 
business in or near the city of Wheeling, W. Va. The Belmont Brick 
& Tile Company had a manufactory at Martin's Ferry, in the state of 
Ohio, B. F. Hodgman was conducting the manufacture of brick at 

1[ 1. Jurisdiction of Circuit Courts as determlned by amount In controversy, 
see notes to Auer v. Lombard, 19 C. C. A. 75 ; Tennent-Strlbling Shoe Co. v. 
Roper, 36 C. C. A. 459. 

Tf 2. Validity of monopolistlc contraots, as afifected by public policy, see notes 
to Chicago, M. & St. P. Ry. Co. t. Wabush, St L. & P. Ry. Co., 9 C. C. A. 666; 
Cravens v. Carter-Crume Co., 34 C. C A. 480, 

H 5. See Abatement and Revival, vol. 1, Cent Dig. S 87. 
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Moundsville, W. Va. The owners of thèse factories entered into an 
agreement on 24th December, 1898, whereby they ail agreed to sell 
and convey their several plants to a corporation to be organized under 
the laws of West Virginia, which would hâve its principal place of 
business at Wheeling. They were each to receive, in payment for 
the plant, specified amounts of stock in the new company. The 
agreement contained the following stipulation: 

"It is mutually agreed between the parties hereto, and each for hitnself 
specifically promises and agrées, not to hereafter engage in the brickmaking 
business, or in any Unes that may be manufactured hereafter at any of the 
several plants to be operated by the corporation whose création is hère con- 
templated, or to furnish means, aid or advice to others seeking to do so in such 
a way as to come in compétition with the said corporation within a territory 
which may be described as within a radius of 50 miles from the City of Wheel- 
ing, W. Va., within a period of ten years from and after the signing of this 
agreement." 

The agreement was carried out, and the property exchanged for the 
stock in the new company called the Suburban Brick Company. 
George O. Robinson took an active part in the management and con- 
trol of the new company for some time. He afterwards sold out ail 
his interest, and then ceased to hâve anything to do in the business of 
the company. Very soon thereafter he became a stockholder in the 
Standard Brick & Stone Company, a corporation organized under the 
laws of Ohio, and engaged in manufacturing brick substantially the 
same as that of the Suburban Brick Company, at Bellaire, Ohio, with- 
in 10 miles of Wheeling. 

The bill in this case is filed by the Suburban Brick Company against 
George O. Robinson in order to compel the spécifie performance of 
his contract as above set forth. It states the facts above set out, and 
prays that the défendant, George O. Robinson, be enjoined from prose- 
cuting the business of brickmaking as manager or adviser of the 
Standard Brick & Stone Company, or of any others who may seek to 
engage in business within the said territory. 

The answer did not deny the exécution of the agreement set out in 
the bill, nor the violation of it by the défendant. It justified the 
breach of the agreement; insisting that it was unlawful and invalid 
under the laws of the state of Ohio, under the trust laws of the United 
States, at common law, and against the principles of equity. The an- 
swer also set up the pendency of a suit between the same parties in a 
court of Ohio, involving the same question as is involved in this case. 

With this answer the défendant also filed a demurrer : 

"(1) The said bill Is détective, in that it does not allège facts showing that 
this court has jurisdictlon of this cause, nor are such facts otberwise shown by 
the record. (2) The agreement set forth in the said bill is void, by reason of 
the laws of the state of Ohio, and also by reason of the acts of Congress of 
the United States ; and, except by virtue of the said agreement, the plaintiff 
shows no right to relief. (3) The facts stated in the bill do not présent a case 
in which a court of equity has jurisdiction, even if the agreement were valid, 
to award an injunction or to grant the relief prayed for. (4) The said bill is 
in other respects uncertain. Informai, and erroneous." 

At the hearing, ail the évidence having been taken and submitted, 
the court below overruled the demurrer. The second, third, and fourth 
grounds of demurrer are clearly superseded by the answer. The first 
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ground of demurrer, based upon the failure of coniplainant to state 
in so many words that the matter in controversy exceeded $2,000, be- 
sides interest and costs, was overruled ; the court holding that it may 
be deterniined from the évidence herein that the amount in controversy 
exceeds the required jurisdictional amount. The decree, on bill, an- 
swer, and évidence, granted complainant the rehef aslced, and ordered 
the injunction to issue, to remain in force until 24th December, 1908, 
the date fixed by the agreeinent in the record. 

Leave to appeal was granted the défendant, and the case is hère on 
assignnients of error as follovvs: 

"(1) The said decree Is erroneous in overruling and refusing to sustain the 
defendant's demurrer to the bill in the said suit. (2) The said decree is er- 
roneous In awarding the injunction against the said défendant which is thereby 
awarded and decreed. (3) The said decree is erroneous in granting the plain- 
titï the relief prayed for, instead of refusing such relief and dismissing the 
plaiutiffl's bill." 

As to the demurrer: It is not essentially necessary that the bill 
should state the amount of the matter in controversy, if this fact is 
either manifest from the allégations of the bill, or it be made to appear 
in any part of the record. The courts go farther than this, and permit 
this jurisdictional fact to be established by affidavits, if it appears in 
no part of the record. Carr v. Fife, 156 U. S. 494, 15 Sup. Ct. 427, 
39 L. Ed. 508; United States v. Trans-Missouri Freight Association, 
166 U. S. 311, 17 Sup. Ct. 540, 41 Iv. Ed. 1007; Whiteside v. Haselton, 
iio U. S. 296, 4 Sup. Ct. I, 28 L. Ed. 153; Wilson v. Blair, 119 U. 
S. 387, 7 Sup. Ct. 230, 30 L. Ed. 441 ; Red River Cattle Co. v. Need- 
ham, 137 U. S. 632, Il Sup. Ct. 208, 34 L. Ed. 799. And in Rector v. 
Lipscomb, 141 U. S. 557, 12 Sup. Ct. 83, 35 L. Ed. 857, the court, not- 
withstanding allégations in the record, went into the testimony, and, 
under ail the showing presented, held that the matter in controversy 
was not within the jurisdictional limit. In the case at bar the testi- 
mony showed that the threatened damage from the act of the défendant 
amounted to many thousands of dollars. 

As to the merits : It is charged that this contract sought to be en- 
forced is in restraint of trade and void. Contracts of this character, 
vvhereby a party binds himself not to carry on a particular business 
within a limited territory and for a limited time, hâve alvvays been 
sustained by courts, especially if the contract accompanies, as a part of 
the considération thereof, a sale by a vendor to a vendee. The rule 
is clearly stated by Mr. Pomeroy in bis Equity Jurisprudence (volume 2, 
443. 444) : 

"Contracts in partial restraint of trade are valid. To this end, they must be 
partial with respect to the territory included ; reasonable with respect to the 
amount of territory, the circumstances and rights of the party burdened, and 
the one beneflted by the restriction, and the number and interests of the public 
whose freedom of trade is circumscribed ; and made upon a valuable and suffi- 
oient considération. The jurisdiction of equity Is generally exereised, in re- 
spect to thèse contracts, for the purpose of indirectly compelling their spécifie 
performance, by means of an injunction preventing their violation. Such con- 
tracts are frequently made in connection with a sale of a business and good 
wlll ; the vendor stipulating that he will not carry on the same business within 
a specified distance from the old place, or for a specified time, or will not so- 
licit the old customers for their trade, and the like. Thèse kind of stipulations, 
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If reasonable as to territory aad time, will be enforced against the vendor, 
of teii by an injunction." 

This seems to be the law of Ohio. "Restraint of trade, founded on 
good considération, reasonable, and not oppressive, is valid." Lange 
V. Werk, 2 Ohio St. 519; Grasselli v. Lowden, 11 Ohio St. 349. "A 
restriction as to one city for five years is valid." Thomas v. Miles' 
Adm'r, 3 Ohio St. 274. So in North Carolina. Kramer v. Old, 25 
S. E. 813, 34 L. R. A. 389, 56 Am. St. Rep. 650: "Good will is prop- 
erty which the owner has the right to sell to the fuU extent of the 
field from which he dérives his profit, and for a reasonable time. Its 
market value is lessened if he cannot bind himself not to compete. 
The space limit may be enough to secure to the buyer the fuU benefit 
of the business he has bought." In the Fédéral courts the same prin- 
ciple prevails. Oregon S. Nav. Co. v. Winsor, 20 Wall. 69, 22 L. Ed. 
315: "Restraint is invalid at common law, except when it is ancillary 
to a lawful contract, involving relations of vendor and vendee, and 
necessary to protect the convenantee in the lawful fruits of his con- 
tract." U. S. v. Addyston Pipe Line Co., 85 Fed. 271, 29 C. C. A. 141, 
46 L. R. A. 122 ; Hitchcock v. Anthony, 83 Fed. 779, 28 C. C. A. 80. 

It is suggested that this contract is invalid under the laws of Ohio, 
especially as it involves the purchase of land in Ohio. But the question 
we are considering is not the validity or invalidity of the purchase of 
defendant's land. He nowhere seeks a rescission of that sale. Nor 
has he offered to return the considération received by him on its pur- 
chase. On the contrary, he retains it. The question before us is a 
Personal covenant by défendant with complainant, made in West Vir- 
ginia, to be construed and enforced according to the law of West Vir- 
ginia. There is no question of its validity under the law of West 
Virginia. 

It iî also urged that this transaction is void under the "act to protect 
trade and commerce against unlawful restraints and monopohes." 
Act July 2, 1890, c. 647, 26 Stat. p. 209 [U. S. Comp. St. 1901, p. 
3200] . But this statute is intended to protect Interstate trade and com- 
merce, and does not relate to manufactories within a state. U. S. v. 
E. C. Knight Co., 156 U. S. I, 15 Sup. et. 249, 39 L. Ed. 325; il- 
lustrated in Addyston Pipe & Steel Co. v. U. S., 175 U. S. 237, 20 Sup. 
Ct. 96, 44 L. Ed. 136. The doctrine is well stated in Gibbs v. Mc- 
Neeley, 107 Fed. 211: 

"Manufacture within a state of an article of commerce is not wlthln the pnr- 
view of the act, although the manufacturlng combination constltutes a mo- 
nopoly. • * * It makes no différence that the manufacturer intends his 
product for sale in other states and foreign countrles. * * * It must go 
further, and provide for the sale and traD.sportation to other states; other- 
wise what is proposed cannot be sald to look to Interstate commerce." 

The pendency of the suit in the court of Ohio cannot affect the suit 
in the Circuit Court of the United States. Gordon v. Gilfoil, 99 U. S. 
168, 25 L. Ed. 383 ; Stanton v. Embry, 93 U. S. 548, 23 L. Ed. 983. 
See, also, Anderson v. U. S., 171 U. S. 604, 19 Sup. Ct. 50, 43 L. Ed. 
300. 

From a considération of the whole case, we are satisfied with the 
conclusion reached by the court below. The decree is affirmed. 



808 127 FEDEEAIi KEPOETEE. 

AMERICAN FINE AET CO. v. REEVES PUI^I/BT CO. 

(Circuit Court of Appeals, Seventli Circuit. January 5, 1904.) 

No. 1,000. 

1. CONTBACT Obtained bt Feaud— Validitt— Pailtjke to Eead. 

An agent of plaintiff obtained the signature of tlie secretary of dé- 
fendant, whlcli was a manufacturing corporation, to an order for litlio- 
gi-aphed statiouery and advertising matter amounting to ?15,000, and in 
exeess of defendant's needs for many years, by misrepresenting the con- 
tents of the paper and nilsreadlng the same. He had previously calîed on 
defendant's secretary a number of times, and obtained his confidence as a 
straightforward business man, and on liis statement that the paper con- 
formed to a prevlous understanding, and contained only authority to rés- 
ister a trade-mark, and a priée list at whlch plaintiff would furnish work 
as ordered, and that he was in great haste to catch a train, the secretary 
relied on his reading of the paper,' and signed his approval thereon without 
himself reading it. Held, that the secretary was not chargeable with such 
négligence as precluded défendant from repudiating the order on the 
ground of fraud on ascertaining its true character. 

In Error to the Circuit Court of the United States for the District of 
Indiana. 

Plaintiff In error brought its action for damages for the breacb of the fol- 
lowing alleged contract: 

"Columbus, Ind. April 96. 

"Reeves PuUey Co., Columbus, Ind. — Gentlemen : We shall make application 
for the registration of your new trade-mark as aceepted by you, showiug the 
Reeves Pulley in the clouds, with wings spreadlug from elthcr side, in connec- 
tion with the characteristie and spécifie style of the name 'Reeves' as shown 
on trade-mark drawing, with the understanding that we will charge you only 
the regular goverument fee of $25.00 for such application ; the making of the 
necessary patent drawings, flling of application papers with the Commlssioner 
of Patents, and attending to ail légal work connected therewith, will be at- 
tended to by us without additional cost to you. 

"We shall then submit flnished sketches of the designs submitted to you to- 
day, and approved of by you, for your 'Brownle' booklet, statiouery, and an- 
nouncement hauger ; the latter sliowing the trade-mark with an allegorieal 
figure in connection with the spécifie style of the name 'Reeves' very large and 
prominent. We will furnish you 500 M of the booklets, executed in about 10 
colors on cover and two tints inside, at 23/ioc a pièce; 10 M of each of your 
statiouery headings, viz: letterheads, half letterheads, business cards, en- 
velopes, billheads 8%x7, billheads Si^x4% and statements, ail to embody your 
trade-mark in colors, at $9.75 per M ; 10 M announcement hangers in about 10 
colors and gold, tinned top and bottom, at 27%c each. Ail priées are made 
F. O. B. our factory, it being understood that no charge will be made for any 
finlshed sketches which may not meet with your approval, but we understand 
that in such event, you will treat same eonfldentially, enabling us to use the 
eame sketches elsewhere. The registration of trade-mark is to be applied for 
in your behalf, and the certificate of registration to be turned over to you aa 
soon as same is received from the Commlssioner of Patents. 

"ïours very truly, The American Fine Art Co. 

"By C. J. Smith. 

"Accepted : Reeves Pulley Co. H. H. Reeves, Sec. & Treas." 

Défendant answered as follows : "Reeves Pulley Company, défendant in the 
above-entitled cause, for answer to plaintifC's coinplaint herein, says that it 
dénies that it ever entered into the alleged contract or agreemcnt purportetl 
to be evidenced by the instrument sued on herein, but avers that the de- 
fendant's signature was obtained to said instrumment through the fraud of 
the plaintiff and the plaintifC's agent in the manner and by the tricks and ar- 
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tlflces and under the circumstances and upon the understanding hereinafter 
arerred, and not otherwise or differently. 

"Défendant avers : That on or about the Ist of April, 1896, a man giving hia 
name as C. Johnston Smith came to defendant's office in the city of Columbus, 
Ind., and represented to defendant's secretary and treasurer, G. L. Reeves, that 
he (said Smith) was agent for the American Fine Art Company, plaintifC herein, 
and that said Company was specialists In artistic lithographing, and desired to 
know if there was anything in which he could interest the défendant in the line 
uamed. That said Reeves replied that there was not That, after dwelling at 
considérable length upon the highly artistic class of work done by his company 
and some gênerai trade gossip, said Smith asked said Reeves if défendant had 
a registered trade-mark, to which he was answered in the négative. Said 
Smith then asked if défendant ever thought about having such trade-mark, 
and was told that the matter had been glven some thought. Said Smith 
then represented that his said company made a specialty of designing and 
i-egistering trade-marks, and that he would be pleased to submit a design of 
trade-mark, and, if it met with said Reeves's approval, said Smith would bave 
it registered, and the only expense to said Reeves in the entire transaction 
would be the §25 government registration fee. In response said Reeves in- 
quired of said Smith, 'Where does the American Fine Art Company corne in on 
such transaction?' To which said Smith replied that by executing a highly 
artistic trade-mark they hoped to get défendant to adopt the same upon their 
gênerai line of printed matter and stationery ; that the adoption of the trade- 
mark in thls manner would lead to their securing the defendant's gênerai line 
of business, inasmuch as plaintiff would hâve designed tbe trade-mark and 
had it registered, and was prepared to make priées that would be satisfactory, 
stating that plaintiff would furnish défendant such matter as it saw fit to 
order, for priées which he at the time named. To this said Reeves replied that 
upon such conditions he should hâve no objection to the submission of thèse 
designs of trade-mark. Further discussion of said matter at said time led 
said Reeves to remark that he had been thinking some of issuing a humorous 
pictorial booklet, illustrating by a séries of pictures the relative merits of de- 
fendant's particular line of wood split-pulleys; that they usually got out an 
issue of about 10,000 booklets each year. That said Smith inquired into said 
Reeves's ideas of such a booklet, and said he would be very glad to take the 
matter up with their artist, and hâve him make some rough sketches of same, 
and submit it to said Reeves at the same time he did the trade-mark. Said 
Reeves further mentioned that it was defendant's practice to get out an issue 
at about Chrlstmas time from 75 to 100 artistic hangers and posters advertis- 
ing for defendant's jobbing trade. And said Smith said he would be glad to 
let said Reeves see some designs of that also with the trade-mark, to whleh 
said Reeves assented. Ail of said designs to be without expense to said de- 
fendant. 

"Subsequently, and some time before the 26th day of April, 189G, said 
Smith again came to defendant's office on what appeared at the time to be 
purely a social call, but, as défendant now believes and avers to be true, was 
with a View of getting into the good grâces and confidence of said Reeves, to 
the end that said Smith might ultimately through such confidence, when the 
time should arrive to consummate the deal which said Smith expected to close, 
be able to take advantage of said Reeves's confidence to throw him ofl his 
guard and obtain the signature of défendant to the instrument herein, for an 
order which said Smith knew was largely in excess of the needs of defendant's 
business. 

"That on or about the 27th day of April, 1896, said Smith submitted to said 
Reeves rough pencll or ink designs of the trade-mark, booklet (which he termed 
the 'Brownie Booklet'), and the poster or hanger, ail of which appeared to be 
artistic in so far as they had gone, and in that respect met the approval of 
said Reeves. That said Smith then spoke of the registration of the trade-mark 
and said that, in order that plaintiff might get it registered, défendant would 
hâve to give power of attorney ; that he would hâve this paper prepared, and 
submit it to said Reeves in a day or two. 

"That on or about the 29th day of April, 1896, said Smith again ealled, com- 
Ing into defendant's ofiice hurriedly, and stating that he was desirous of 
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catchlng a train whlch would soon pass throiigh said city of Oolumbus ; that 
he had the power of attorney prepared, ready for signature, and that he had 
a formai paper prepared, authorizing the American Fine Art Company to reg- 
Ister the trade-mark, comblning witii said authority price lists which he had 
prepared, embracing such materials In the Unes named as défendant mlght find 
need of in the future, and from which schedule or price list défendant could 
order from time to time as its requl'rements would necessltate. That said 
Smith read the instrument In suit to said Reeves, readlng in full tliose para- 
graphs relating to the trade-mark, and simply readlng the priées at which plaln- 
tiff proposed to furnish défendant the différent kinds of materials, including 
stationery, booklets, and hangers, and omltting eutirely the amounts of the 
various supplies as now specifled thereln. That he drew his vvatch from his 
pocket some two or three times, and remarked that he did not want to miss 
his train. Whereupon said Smith asked said Reeves to sign the paper au- 
thorizing them to register said trade-mark : also as indicating to his Com- 
pany that he had called upon défendant and subiiiitted a price list or schedule, 
and that the priées were satisfactory. That said Smith was a person of pleas- 
ing personallty, intelligent, of gentlemanly addrcss and a good conversation- 
alist, and had Ingratiated himself, as a good bushiess nwn, Into the confidence 
of said rteeves. ïhat said Reeves, by reason of his confidence and of the duress 
of circumstances so created by said Smith, as horeinbefore averred, did not 
read said instrument, but trusted to the same being fully and correctly read 
and represented by said Smith, vvho volunteered and assumed to read the same. 

"And the défendant avers that the acts and conduct of said Smith, as agent 
of the plaintiff, hereinbefore averred, were for the purpose and with the intent 
of fraudalently concealiug from the said Reeves the true nature and character 
of the contents of said paper set ont in plaintiff's coiuplahit as the basis of 
plaintiff's cause of action, and for the purpose of iuduciug said Reeves to be- 
lleve that the same related only to the proctiriug of said trade-mark and to a 
schedule or list of priées at wtiich plalntlflf pro])osed to furnish to the défend- 
ant, booklets, hangers, letterheads, et('., and said Reeves at the time believed 
that the contents of said paper had been trnthfnlly and correctly read and 
represented to him by said Smith, and in such belief, without any knowledge 
10 the contrary, signed said paper as requested. 

"That thereafter, on, to wit, the 18th day of May, 1S9G, the said Smith again 
called at the defendant's said office for the purpose of securing the approval 
of défendant to said fiulshed sketches and designs, and that said Reeves at 
said time approved the sketches of trade-mark, hanger, and the Brownie Book- 
let, subject to certain changes at the time suggested and marked thereon, and 
at the same time and in pursuance of the conversations, understanding, and 
agreement theretofore had by and between said Reeves and said Smith, where- 
by said défendant was permitted to order from time to time any booklets, han- 
gers, or letterheads at and for the priées read by said Smith to him as afore- 
said, gave to said Smith an order for ten thousand Brownie Booklets and five 
thousaud letterheads, and said order was accepted by said Sndth on behalf of 
said plaintiff. 

"That défendant, on to wit, the 20th day of May, 1896, for the first time dls- 
covered the fraud perpetrated ur)on It in the procuremeut of tlie signature of 
défendant to the Instrument sued on hereln, and that défendant immediately 
Wired to said plaintiff, countermauding and rescinding the alleged contract evi- 
denced by the said instrument sued on, because of the fraud in its procure- 
meut as foresaid. 

"Wherefore said défendant says plaintiff ought not to recover herein." 

Plaintiff demurred on the ground that the answer did not state facts sufli- 
cient to constitute a défense. The court overruled the demurrer, and, on plain- 
tiff's refusai to plead furthei-, entered the judgment to which this writ of error 
is addressed. 

Théodore Kronsage and Wm. A. Pickens, for plaintiff in error, 
Charles S. Baker and Charles W. Smith, for défendant in error. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 
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BAKER, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court. 

Undoubtedly the gênerai ruie is that in signing a contract one 
party may not bhndly rely on the représentations of tlie other. The 
point to emphasize, however, is that the rule was not adopted to ad- 
vantage the trickster, but to reprove the victim's neghgent failure to use 
the means at command to protect himself . No contract that bas been 
procured by fraud should be enforced ; and, if relief is denied, it is 
not on the bare fact that the signer bas failed to use bis opportunities 
to read and study and understand the contract for himself, but because 
bis failure to discover the fraud that was being practiced upon him was 
négligent. 

The first inquiry hère is whether plaintiff practiced a fraud upon 
défendant. Smith learned from Reeves that défendant stood in no 
présent need of stationery, but would soon be sending out 10,000 
booklets and 100 bangers, as was its custom to do annually. He pro- 
posed to design and procure the registration of a trade-mark for défend- 
ant without expense except the government fee, and, in response to a 
question how that would benefit plaintiff, replied that plaintiff would 
hope thereby to secure defendant's gênerai line of printing. So 
Reeves, after approving the design for a trade-mark, agreed to sign 
a contract whereby his company would be bound for the government fee 
and no more, and plaintifï would f urnish supplies as thereaf ter ordered 
at priées then fîxed. But plaintiff seeks to hold a contract for the 
immédiate delivery of $15,000 worth of supplies, including, among 
other items, enough booklets to meet defendant's need for 50 years 
a.nd bangers for 100 years. If a fair and honest dealer, knowing the 
requirements of defendant's business, had received by mail an order for 
such grossly disproportionate quantities, he would not bave fiUed it 
without inquiry. To take deliberately such an order from one who is 
known to be unaware is the rankest fraud. Of this, plaintiff does not 
make much question, but relies upon the contention that Reeves's fail- 
ure to read the paper was inexcusable. 

During a month's business intercourse Smith added a social call. 
He aimed to win Reeves's confidence and succeeded. There resulted 
no relation, such as exists between attorney and client and the like, to 
justify, of itself, Reeves's failure to read and understand what he was 
signing. But the confidence which rightly exists between honest busi- 
ness nien was designedly inspired by Smith as one step towards enabling 
him to perpetrate successfully what plaintiff calls a cheap trick that 
should hâve fooled no one, but which in fact deprived Reeves of the 
opportunity of realizing the true nature of the paper he signed. 

The next step, after Smith and Reeves had reached an agreement, 
was for Smith to volunteer to retire and prépare an instrument that 
should express their understanding. Reeves, of course, was busy with 
the varions duties of his position. Smith had nothing to do but to con- 
sult Reeves's convenience and save him time. What was more natural 
than that Smith should go off, and come back in a day or two with the 
paper aiready drawn up ? 

Then consider the form of the instrument. If the quantities were 
omitted, the proposition would read in exact accordance with Reeves's 
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understanding — it would simply be an authorization to secure a trade- 
mark, and a list of prices at which goods might be ordered in the fu- 
ture. And more than a casual glance would be needed to impress one 
to whom tbe paper was handed that the présence of 500 M and 10 M 
could transform a povver of attorney and a priée list into a purchase of 
$15,000 worth of supplies. 

When Smith returned, he was in a great hurry. His train would be 
due in a few minutes. Before the train would leave, there was only 
time for one person to read over the paper in full. Smith had the docu- 
ment in his hand and started to read it aloud. Of course, it was 
Reeves's duty to use his sensé of hearing to find out whether the in- 
strum.ent as drawn truly expressed the contract made in their oral 
negotiations. But it illy becomes plaintiff to insist that he was bound 
at his péril to stop the reading and take the paper out of the hands of 
the apparently honest and gentlemanly agent. As Smith read it, the 
contract was ail right. He was then snapping his watch, and did not 
hâve a moment to lose. There was no time left for Reeves to read it 
fully. A hurried glance over it failed to reveal the catch. And now 
plaintiff seeks to gather the fruits of the cheap trick on the ground that 
Reeves either should hâve been guilty of the discourtesy of compelling 
an honest business man to miss his train, or should hâve discovered that 
the man who had won his confidence was a scoundrel. 

Plaintiflf admits that if Smith, by prestidigitation in the shufïling of 
papers, had got Reeves's signature to a contract différent from one 
he intended to sign, défendant would be entitled to relief. But we 
think the tricks that excuse should not be limited to feats of legerde- 
main. 

The judgment is affirmed. 



^s^ 



BOARD OF COUNCILMBN OF CITY OF FRANKFORT v. DEPOSIT BANK 

OF FRANKFORT. 

(Circuit Court of Appeals, Sixth Circuit February 18, 1904.) 

No. 1,239. 

L Injtjnction— Violation— Légal Pboceeding— Review— Appeal. 

A proceeding against municipal oflicers for violating an injunction re- 
straining them from taxing assets of a banlî Is a Icgal proceetling in the 
nature of a prosecution for an offense, and is tlierefore not revlewable by 
appeal. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Kentucky. 

T. Hiter Crockett, City Atty. (Ira Julian, of counsel), for appellant. 
D. W. Lindsey and Frank Chinn, for appellee. 

Before SEVERENS and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. In a suit in equity brought in the 
Circuit Court of the United States for the district of Kentucky by the 
Deposit Bank of Frankfort against the board of councilmen of the city 

K 1. See Appeal and Error, vol. 2, Cent. Dig. § 15. 
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of Frankfort and the auditor, treasurer, and secretary of state of the 
State of Kentucky for the purpose of enjoining and restraining the de- 
fendants therein from valuing for assessment the property and fran- 
chises of the bank, and from levying and coll'ecting certain taxes there- 
on, for the years 1894, 1895, 1896, 1897, and 1898 and subséquent years 
against the bank, that court, by its decree on June 25, 1892, awarded 
an injunction substantially in the terms above stated. Upon an appeal 
to the Suprême Court of the United States, the decree was affirmed. 

On September 6, 1902, while the injunction was still in force, the 
board of councilmen of the city of Frankfort, by its attorneys, Julian 
& Crockett, filed a pétition in the circuit court of Fayette county pray- 
ing for a writ of mandamus commanding the auditor, treasurer, and 
secretary of state, composing the state board of valuation and assess- 
ment of the state of Kentucky, to certify to the clerk of Fayette county 
an assessment made by the board on the franchises of the bank for the 
purpose of taxing the bank thereon in favor of the city for the years 
1895, 1896, 1897, 1898, and 1899. Notice thereof was served on Nicol, 
the cashier of the bank, and Chinn, its attorney. Thereupon Nicol and 
Chinn filed in the Circuit Court of the United States, which rendered 
the decree above mentioned, their joint affidavit, with exhibits setting 
forth the proceedings in that cause, including the decree and the insti- 
tution of the said suit in the Fayette circuit court, stating the names of 
the councilmen and the attorneys who had appeared for the petitioners 
in that proceeding, and praying for an attachment and the punishment 
of the parties named for their contempt of the injunction of the United 
States court in proceeding in the state court for the enforcement of the 
colïcction of taxes in respect of which they had been enjoined. A writ 
of attachment was served, and the respondents were heard. They 
were adjudged guilty by the court, and were fined in the sum of $100. 
The respondents hâve appealed to this court. 

A motion to dismiss the appeal for want of jurisdiction was made 
by the appellee, and was heard at the hearing on the merits. It should 
first receive attention. It is contended, first, that an appeal is not the 
appropriate proceeding on which to obtain a review of the order com- 
plained of , if it is reviewable at ail ; and, second, that the order is not 
subject to review in an appellate court. We think that for the reason 
first stated the motion should prevail. Proceedings for contempt are 
of two characters. One is for the punishment of the alleged contempt, 
as an offense, by fine and imprisonment, one or both, and in either case 
the expiation is to the public as for a criminal offense. The other is in 
the nature of a proceeding for the enforcement of some duty imposed 
upon the respondent, and is essentially a remedy for coercing him to do 
the thing required. The présent proceeding belongs to the former class, 
and it is well settled that it partakes of the quality of a prosecution 
for an offense, and is a légal proceeding. New Orléans v. Steamship 
Company, 20 Wall. 387, 22 L. Ed. 354; Ex parte Chetwood, 165 U. S. 
443, 17 Sup. Ct. 385, 41 L. Ed. 782 ; Tinsley v. Anderson, 171 U. S. 
105, 18 Sup. Ct. 805, 43 L. Ed. 91 ; Sessions v. Gould, 11 C. C. A. 550, 
63 Fed. looi. 

It is true it is founded on the decree of a court of equity, but it is a 
new and distinct proceeding, and is quite independent of the equities 
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of the case on which the decree is founded. No équitable considéra- 
tions are involved in such a proceeding, and therefore an appeal is not 
an appropriate remedy for obtaining a review. We hâve to reiterate, 
what we hâve several times decl'ared, that an appeal is not appropriate 
to a common-law proceeding nor a writ of error to an équitable one. 
Muhlenberg Co. v. Dyer, 13 C. C. A. 64, 65 Fed. 634; United States 
V. Diamond Match Co., 53 C. C. A. 90, 115 Fed. 288; Village of 
Mackinaw City v. United States, 56 C. C. A. 88, 120 Fed. 252 ; and 
see, also, Sessions v. Gould, supra. 

Whether a writ of error to this court will lie in such a case as this, 
under the provisions of section 6 of the act of March 3, 1891. c. 517, 
26 Stat. 828 [U. S. Comp. St. 1901, p. 549], creating the Circuit 
Courts of Appeals, is a question which has been considered by other 
courts, but it is a question not now presented, and therefore not decided. 

For the reason that an appeal is not a proper remedy for obtaining 
a review of tlie order complained of, the appeal herein is dismissed. 



In re GROETZINGER. 
(Circuit Court of Appeals, Third Circuit. February 2, 1904.) 

1. BANKEUPTOY— FiRM AND INDIVIDUAL CEEDITOES— LAND STANDING IN NAME 

OF Partner. 

As between the creditors of a flrm and a member tbereof, both adjudged 
bankrupt, the firm creditors are entitled to priority in the proceeds of real 
estate which stood in the name of a partner, but in fact was part of the 
flrm property. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Western District of Pennsylvania, in Bankruptcy. 

For opinion below, see 1 10 Fed. 366. For opinion on motion to dis- 
miss pétition for review, see 127 Fed. 124. 

George W. Guthrie, for appellants. 

H. M. Allen and William Scott, for appellees. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. In a proceeding in which the firm of A. 
Groetzinger & Sons, and its members individually, were adjudged 
bankrupt, the District Court ordered the trustée of both the partner- 
ship and individual estâtes to sell certain property. This order was 
not opposed, and no right adverse to the trustée was asserted. The 
only contention was as to how the fund produced by the sale should 
be applied. That fund was acquired by the bankruptcy court through 
the exercise of its authority to cause the estâtes of bankrupts to be re- 
duced to money and distributed, and we hâve no doubt of its juris- 
diction to summarily détermine the controversy in relation thereto 
which the conflicting claims to it presented. 

The fund which has been referred to comprised the proceeds of sale 
of two certain pièces of land, and improvements thereon, including 
machiner}-, etc., known respectively as the "La Belle Tannery" and the 
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*AllegIieny Tannery." It was claimed by the creditors of the co- 
partnership of A. Groetzinger & Sons, and also by the individual cred- 
itors of Adolph Groetzinger. The référée decided that it should be 
first distributed to the payment of the fiirm creditors, and to the court's 
affirmance of that décision this pétition for review is directed. 

The référée found that, although "upon the face of the record the 
légal title to the real estate aforesaid was vested in Adolph Groetzinger 
individually," yet, as matter of fact, it was "a part of the property of 
the firm of A. Groetzinger & Sons," and investigation of the évidence 
has convinced us of the correctness of this finding. It is contended, 
however, that, as matter of law, the recorded légal title conclusively 
established the ownership to be in the partner in whose name that 
title stood. But this contention cannot be sustained. It certainly con- 
flicts with the weight of authority in this country generally, and, in 
our opinion, the décisions of the courts of Pennsylvania, which it is 
claimed should be controlling, do not support it. We hâve reached 
this conclusion after careful examination of those décisions, but need 
not discuss them, for they hâve been already sufficiently referred to and 
satisfactorily considered both in the report of the référée and in the 
opinion of the court below. It is not necessary to détermine whether 
our présent judgment can be reconciled with that of the Circuit Court 
in Re Zug, i6 N. B. R. 280, Fed. Cas. No. 18,222. It is enough to 
say of that case that it is not of binding authority, and that its con- 
sidération by us has not shaken our confidence in the correctness of 
the views we hâve expressed. 

The order of the District Court is affirmed. 



COOPER GROCERT CO. v. BRTAN, 

(Circuit Court of Appeals, Fifth Circuit February 2, 1904.) 

No. 1,264. 

1. Bankbttptct—Peioeitieb— Taxes— SuBEOGATioN. 

The members of a firm gave a warranty deed for land on whtch taxes 
were due. Ten years later, whlle a member of the flrm was a bankrupt, 
Judgment was rendered, in a suit to foreclose the tax lien, agalnst the 
grantee and each member of the flrm, with judgment over in favor of the 
grantee against the members of the flrm. The grantee then paid the 
judgment Held, that he became merely a gênerai creditor of the bank- 
rupt, and was not entltled, through subrogation, to priority of payment, 
under Bankr. Act July 1, 1898, c. 541, § 64a, 30 Stat 563 [U. S. Comp. St 
1901, p. 3447J, provlding that taxes owing by the bankrupt to the United 
States, State," county, district or municipallty, shall be paid prlor to dlvi- 
dends to creditors. 

Pétition to Superintend and Revise Proceedings in Bankruptcy of 
the District Court of the United States for the Western District of 
Texas. 



î 



no. W. Davis, for petitioner. 
F. Bryan, for re'spondent. 

Before FARDEE. McCORMICK, and SHELBY, Circuit Judges. 
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PARDEE, Circuit Judge. In 1894 the firm of Moore Bros., of 
which the bankrupt, Bart Moore, was a partner, owned certain lots in 
the city of Waco, state of Texas, standing for convenience in the name 
of James I. Moore, who, at some date not specified, conveyed said 
property by warranty deed to M. A. Cooper, who thereafter conveyed 
the same by warranty deed to the Cooper Grocery Company. The 
taxes for 1894 assessed on said lots and due the city of Waco, county 
of McLennan, state of Texas, remained unpaid. At the September 
term, 1901, of the district court of McLennan county, Tex., suit was 
instituted by the city of Waco against Luke Moore, John Moore, Bart 
Moore, James L Moore, and T. P. Moore, and the Cooper Grocery 
Company, to recover the amount of the tax of 1894, and to foreclose 
the tax lien on the property assessed and then standing in the name of 
the Cooper Grocery Company. To said suit ail the défendants, in- 
cluding the bankrupt, appeared and answered. The Cooper Grocery 
Company, setting up specifically its purchase of the land in good faith 
without knowledge of the unpaid taxes thereon, and also the like pur- 
chase by its vendor, M. A. Cooper, asked judgment over against its 
codefendants in case it should hâve to discharge said tax lien. Upon 
trial had judgment was rendered the I4th of March, 1902, for $572 
in favor of the city of Waco against the Cooper Grocery Company and 
each member of the firm of Moore Bros., including said bankrupt, 
with foreclosure of the tax lien upon said property, and for judgment 
over in favor of Cooper Grocery Company against its codefendants in 
case it should hâve to pay said judgment. Thereafter, and upon de- 
mand of the city of Waco, and to prevent an order of sale under said 
judgment, said Cooper Grocery Company paid to the city of Waco the 
amount of said judgment, interest and costs, and then filed its pétition 
in the bankruptcy of Bart Moore, alleging subrogation to the judg- 
ment in favor of the city of Waco, and praying reimbursement out of 
any assets left in the hands of the trustée and prior to the payment of 
other creditors, the same as the city of Waco would hâve been en- 
titled to under the terms of section 64a of the bankrupt act (Act July 
I, 1898, c. 541, 30 Stat. 563 [U. S. Comp. St. 1901, p. 3447]). The 
référée denied the right of the Cooper Grocery Company to claim re- 
payment under section 64a, and denied that there were any facts which 
entitled said grocery company to any lien or priority. The décision 
of the référée having been certified to the district judge, that judge 
entered an order affirming the décision of the référée in ail respects. 
Neither the référée nor the district judge gave any reason for the re- 
jection of the demand of the Cooper Grocery Company. We infer 
from the brief filed by the trustée that the grounds upon which he 
resisted the demand were, first, that under section 64a the trustée in 
bankruptcy should only pay taxes on real estate actually coming into 
his hands for administration; second, that, as the Cooper Grocery 
Company held the property against which taxes were due under war- 
ranty deed from the bankrupt, it had accepted the promise of its 
grantors to remove any cloud on the title thereof, and the tax in ques- 
tion was merely such a cloud; and, third, that the claim for taxes 
had been merged in the money judgment, after which the demand was 
only a money demand, and the original claim for taxes had lost it» 
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identity, and the petitioner îs only a gênerai créditer of the bankrupt. 

Under the judgment rendered in the district court of McLennan 
county, State of Texas, the Cooper Grocery Company, upon payment 
of the judgment foreclosing the tax lien, was entitled to judgment 
against ail the members of the firm of Moore Bros, who were parties 
to the suit. As the property upon which the tax lien directly rested 
was the property of the Cooper Grocery Company, and it was for that 
reason that they were compelled to pay the judgment, it is clear that by 
payment they only became subrogated to a personal judgment against 
the Moore Bros., so that the relation of the Cooper Grocery Company 
to the bankrupt Bart Moore is that of a gênerai unsecured créditer, 
unless the bankruptcy law gives it a better position through having 
paid taxes due and owing by the bankrupt to the city of Waco. This 
better position is claimed under section 64a of the bankrupt law, as 
f ollows : 

"Debts which hâve Priority. (a) The court shall order the trustée to pay ail 
taxes legally due and owlng by the bankrupt to the United States, state, county, 
district, or municipality in advanee of the payment of divldends to creditors, 
and upon fillng the receipts of the proper public offlcers for such payment he 
shall be credited with the amount thereof, and in case any question arises as 
to the amount or legality of any such tax the same shall be heard and deter- 
mined by the court." 

The policy of this provision, and îts effect when taxes were actually 
due and owing by the bankrupt to a municipality, we had occasion 
to consider in City of Waco v. Bryan, Trustée (just decided) 127 
Fed. 79, and we there held that by and through the bankruptcy the 
municipality was not to be hindered or delayed in the collection of its 
taxes, and that, where taxes were actually due and owing by a bank- 
rupt to a municipality, the letter of the law should prevail, and the 
taxes be paid prior to dividends, irrespective of equities existing other- 
wise between creditors. 

The petitioner claims that by the enforced payment of the judgment 
for taxes existing as a lien on its own property it bas, under the doc- 
trine goveming équitable assignment, as well as under the provisions 
of the judgment paid, become subrogated to ail the rights, liens, and 
priorities of the original créditer, the city of Waco, whose debt was 
paid. We do not admit the justice or equity of this contention. The 
petitioner does not come within the letter, nor, as we think, the policy, 
of the statute. The equity asserted, if admitted, is an inferior equity. 
The case shows that the claim asserted is a partnership debt of 10 
years' standing, arising out of property long owned and controlled by 
petitioner; that said property never came into, or was affected by, 
the bankruptcy ; and we find no reason in equity why petitioner should 
be paid by préférence over other creditors. The short of the matter 
is that the petitioner was and is a gênerai créditer of said Bart Moore, 
and the adjudication of said Moore in bankruptcy has not improved the 
position. 

The pétition for review is denied, with costs. 
127 F.— 52 
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FIRST NAT. BANK OF HOUSTON v. WELLS, FARGO & CD. 

(Circuit Court of Appeals, Fifth Circuit Jauuary u, 1904.) 

No. 1,303. 

1. Appeai>— Review— Harmless Eeeok. 

The erroneous admission of évidence in corroboratlon of the testimony 
of an unimpeaehed and uncontradicted witness, and in respect to a mère 
matter of détail, is not ground for reversai. 

In Error to the Circuit Court of the United States for the Southern 
District of Texas. 

L. B. Moody, for plaintiff in error. 

Jas. A. Baker, Jr., R. S. Lovett, and W. H. Kimbrough, for défend- 
ant in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. On the trial of this case, pending over four days 
before the court and jury, a great many witnesses were examined on 
the several issues of fact presented. In the main, and on ail important 
and material questions, the rulings of the trial judge were correct. 
To corroborate an unimpeaehed and uncontradicted witness in rela- 
tion to unquestioned détail, the court, at the instance of counsel for 
défendant in error, and over the objection of counsel for plaintiff 
in error, admitted évidence — particularly a certain telegram received 
by a witness — which should hâve been excluded. While this was er- 
roneous, we are of opinion that it could not and did not really préjudice 
the plaintiff in error, and that, on the whole record, no réversible error 
appears. 

The judgment of the Circuit Court is affirmed. 



ROBERTS V. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. February 9, 1904.) 

No. 1,256. 
On Rehearing. 
For former opinion, see 126 Fed. 897. 

Before McCORMICK and SHELBY, Circuit Judges. 

PER CURIAM. We find nothing in the reasons presented for a 
rehearing to make us doubt the correctness of the décision heretofore 
rendered, and the rehearing is denied. 
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BEARDSLBY v. OITY OF LAMPASAS. 
(Circuit Court of Appeals, Fifth Circuit. November 23, 1903.) 

No. 1,2C1. 

1. StJBROGATIOÎÎ— PURCHASE OF BONDS— EqUITIES OF ORIGINAL HOLDERS. 

A purchaser of municipal bonds In the open market is a volunteer, 
■wbo is net subrogated to spécial equlties whlch may bave existed In favor 
of tbe original bolders. 

Appeal from the Circuit Court of the United States for the Western 
District of Texas. 

Ben B. Cain and J. C. Chamberlain, for appellant. 

Robt. G. West, Thos. B. Cochran, and Walter Acker, for appellee. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. Whatever may hâve been the equity existing in 
favor of the original purchasers of the school bonds in question from 
the city of Lampasas, we are clear that the complainant in this case 
was a volunteer, and from his purchase in open market no subroga- 
tion followed. 

The decree of the Circuit Court is affirmed. 



NATIONAL R. CO. OF MEXICO v. O'LEARY. 

(Circuit Court of Appeals, Flfth Circuit • February 9, 1904.) 

No. 1,288. 

On Rehearing. 

For former opinion, see 126 Fed. 363. 

Before FARDEE, McCORMICK, ànd SKELBY, Circuit Judges. 

FER CURIAM. We find nothing in the reasons presented for a 
rehearing to make us doubt the correctness of the décision heretofore 
rendered, and the rehearing is denied. 
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PETBRS V. HANGER. 

(OLrcuIt Cîourt of Appeals, Fourth Circuit February 2, 1904.) 

No. 503. 

1. Patents— Action fob Initbingembnt— Limitation. 

Where plalntiff in an action at law to recover damages and profits for 
Infringement of a patent, In order to bring himself vvithln the terms o( 
Rev. St. § 4921, amended by Act March 3, 1807, c. 891, | 6, 29 Stat «92 
(U. S. Comp. St 1901, p. 3395), wlilcli gives the right of action, but providea 
that there stiall be no recovery for any infringement committed more tlian 
six years before the commencement of the suit or action, allèges that the 
Infringements complained of were committed wlthln six years, It Is not 
necessary that défendant should plead the statute, to entitle him to avail 
himself of plaintiff's fallure to prove such allégation, but he may do so 
under the gênerai issue. 

In Error to the Circuit Court of the United States for the Eastern 
District of Virginia. 

H. M. Smith, Jr., and W. H. Singleton (Chas. E. Riordon, on the 
brief), for plaintiff in error. 

Ernest Wilkinson, for défendant in error. 

Before GOFF and SIMONTON, Circuit Judges, and McDOWELL, 
District Judge. 

SIMONTON, Circuit Judge. This case cornes up on writ of error 
to the Circuit Court of the United States for the Eastern District of 
Virginia. The plaintiff, James E. Hanger, brpught an action in the 
court below for damages and profits against A. E. Peters because of 
the infringement of his patent rights. He sustained his action under 
section 4921 of the Revised Statutes of the United States, amended by 
act of March 3, 1897, c. 391, § 6, 29 Stat. 692 [U. S. Comp. St. 1901, 
p. 3395]. This section, giving jurisdiction of suits for the infringement 
of patent rights, conchides : 

"But In any suit or action brought for the Infringement of any patent, there 
shall be no recovery of profits or damages for auy infringement committed 
moi-c than six years before the fillng of the blll of complaint, or the issuing of 
the writ in such suit or action." 

The plaintiff below, recognizing this, in stating his cause of action, 
alleged that the infringements complained of occurred since iith Oc- 
tober, 1896, and 3d October, 1902. The défendant pleaded the gênerai 
issue. The cause coming on for trial before the court and jury, at 
the conclusion of the testimony the défendant below requested the 
court to instruct the jury that, as to claims i and 2 of the Hanger 
patent, inasmuch as no act of infringement had been proven durino- 
six years preceding the date of the filing of this suit, they must find 
for the défendant. This was refused, and the refusai is made a ground 
of exception. The jury having found for the plaintiff below, a writ of 
error was allowed, and the case is hère on several assignments of er- 
ror. The third of thèse goes to such refusai of the court. 

T 1. Pleading In infringement suits, see note to Caldwell y. Powell, 19 C. 0. 
A. 695. 
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The case had occupied some time. A large amount of testimony 
had been taken. Notes of testimony were had by a stenographer, 
but had net yet been reduced to ordinary writing. So, when this 
motion was addressed to the court below, it did not enjoy the advantage 
which this court has of seeing and considering the whole testimony. 
It seemed to be a very improbable thing to omit testimony as important 
as that alluded to in this exception. Indeed, as was stated at the bar, 
the judge supposed that it was in the atmosphère. We hâve carefuUy 
examined the évidence which is in the record, and hâve failed to dis- 
cover any évidence showing the date that any infringement of the 
patent was made by the défendant below, if, indeed, any infriiigement 
was proved. There is much to create a surmise, but nothing to show 
any act within six years before the suit was brought. Can this avait 
the défendant below? He pleaded the gênerai issue, and did not 
plead the statute. 

We are of opinion that the plea of the statute was not necessary in 
this case. It may be true that in a law case, although in the state- 
ment of his complaint the plaintifif may show by dates that his cause 
of action did not accrue within six years, or the statutory period, what- 
ever that may be, still the défendant cannot avail himself of that, either 
by demurrer or in any other way, except by the plea of the statute. 
13 Enc. PI. & Pr. 184, 200. The reason is obvions. If the statute be 
pleaded, the other party may reply, showing that he cornes within 
some exception of the statute. Otherwise he will be precluded. But 
when the statute prescribes a condition for the suit, and the plaintiff 
States that he has fulfiUed the condition, this reason does not apply. 
Under the established rule of pleading, the probata and allegata must 
agrée. A plaintiff must prove thé material allégations of his com- 
plaint. Requiring him to do so, he can lose nothing of any right he 
may hâve, and can set forth a reason for his exception from the statute. 
In a note to 13 Enc. PI. & Pr. p. 200, it is stated: 

"Though the rule is that a défendant at law must plead the statute of limi- 
tations, and cannot raise the défense by demurrer, yet where a cause of action 
which did not exist at common law is given by statute, and the bringing of the 
suit within a certain period is made an essential élément of the rlght to sue, 
and there is no saving or qualification, objection may be taken by demurrer. 
Sucli a statute is not strictly a statute of limitations, and the right to sue must 
be accepted in ail respects as the statute gives it;" quoting as the principal 
case Lambert v. Ensign Mfg. Co., 42 W. Va. 813, 26 S. B. 431 ; Jackson v. HuU, 
21 W. Va. 601 ; aud a number of other cases from many states in the Union. 

In Nat. Bk. v. Carpenter, ici U. S. 567, 25 L. Ed. 815, a demurrer 
was sustained to a bill in equity on similar ground. 

We are of opinion that, when this motion was made by the défend- 
ant below, the court erred in not recognizing its force. The plaintiff 
had failed to prove a material élément in his case. 

It is ordered that the judgment of the Circuit Court be reversed,, 
and that the case be remanded to that court, with instructions to grant 
a new trial. Reversed. 
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WESTINGHOUSE MACH. CO. v. PRES3 PUB. CO, 

(Circuit Court, W. D. Pennsylvania. February 11, 1904.) 

No. 19. 

1. Patents— iNFEiNGEMENT. 

Infringement of a device for regulating the quantities of air and sas 
respectively adœitted to the inixing chamber of a gas eiigiue is not avoided 
by so changing tlie mechanlsm that tlie quantlty of air admitted romains 
the same wbile tlie quantity of gas is variable. 

2. Same— Device fob Regulating Opekation of Gas Engines. 

The Westinghouse and Ruud patent, No. .583,585. for a device for con- 
trolling and regulating the opération of gas englues, which may be ad- 
justed at will to admit différent proportions of air and gas to the mixing 
chamber, and also by means of a governor automatlcally régulâtes the 
quantity of the mixture fed to the engine, was not anticipa ted and is valid 
as to elaims 12 and 18, but claim 2 was anticipated bv the Foulis Engîish 
patent No. 180 of 1881. Claims 12 and 18 also held infringed, 

3. Same— RiGHT to Injunction— Thkeateked Infringement. 

Défendant bought an infringliig machine, which it commenced using 
after suit brought, but vpith such altérations that it did not infringe. It 
denied the validity of the patent, however, and throughout the suit as- 
serted Its right to use the machine in the manner its construction coutem- 
plated, and could bave put it In shape for such use in a short time and 
with little expense. Seld, that complainant was entitled to an injuuetion 
notwithstanding the fact that there had been no actual infringement. 

In Equity. Suit for infring-ement of letters patent No. 583,585, for 
means for controlling and regulating gas engines, granted to George 
Westinghouse, Jr., and Edwin Ruud, June i, 1897. On final hearing. 

J. Snowden Bell and Bakewell & Byrnes, for complainant. 
Way, Walker & Morris and Whitaker & Prévost, for respondent. 

BUFFINGTON, District Judge. This is a bill in equity brought 
by the Westinghouse Machine Company against the Press Publishing 
Company charging infringement of claims 2, 12, and 18 of patent No. 
583î585' granted June i, 1897, for "means for controlling and regulat- 
ing opération of gas engines," to George Westinghouse, Jr., and Edwin 
Ruud, and by them assigned to the complainant. The défenses are 
noninfringement and invalidity of the patent. 

There are two important factors in gas engine practice. One is a 
question of quality or the mixture of proper proportions of air and gas ; 
the other, of the quantity of such mixture fed to the engine. Proper 
relative proportions of gas and air are the essentials to obtaiuing 
quality, and on quality dépends proper explosive results and economy 
of opération. The other is the feeding of such a proper quantity of 
such quality and no more as shall meet power operative requireinents. 
The conditions affecting thèse essentials of quality and quantity are 
variable, and therefore necessitate the use of adjustable controlling 
factors. Thus, as affecting quality, différent gases vary in kind, as 
natural, artificial, or producer gases. Natural gases differ from each 
other, and, while received from a single source of supply, will vary 
from time to time. Température, pressure, and other factors also affect 
quality. Thèse factors ail require a différent proportionate adjustment 
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of gas with air in order to obtain the quality of mixture essential to 
maximum efficiency. The demands for such proportionate changes are 
so instant that they should be made while the engine is runnmg, and 
the variations of power requirement is so rapid that an automatic means 
for increasing or decreasing the fuel supply is required. Such a unitary 
adjustable mechanism is shown in the patent in suit. Briefly stated, 
the mechanism is such that it controls the respective quantity of gas 
and air admitted through separate ports by horizontally rotating inde- 
pendently of each other two sections of a valve, and thereby narrowing 
the width of such air and gas port openings. This rotating action af- 
fects the relative proportions of air and gas, since each valve section 
is independent of the other, and so permits individual sectional rotary 
movement. Both thèse valve sections are adjusted to a vertical con- 
joint synchronous movement, which vertically narrows both the air 
and gas openings at the same time, and so increases or decreases the 
quantity fed to the engine without aflEecting the quality of the mixture. 
This vertical movement of the valve is effected by a governor of the 
ordinary type, so adjusted that as the speed of the engine increases the 
quantity fed is diminished, and vice versa. The device is well described 
by one of respondent's witnesses, who says: 

"The controlllng and regulating device of the patent In suit affords means 
wbereby the separate and independent supply of the constituants of the mix- 
ture — that is, the air and gas — may be so controlled and regulated that any 
desired proportion of thèse constituents may be established to form a deslred 
character of explosive mixture, and thereafter the quantity of the constituents 
may be controlled or regulated according to the load upon the engine, without 
varying the established proportions of the constituents. The first of thèse con- 
troUing adjustments is regulated by hand; the second, by a governor perform- 
ing in this connection the usual office of a governor." 

The engine of the défendant was built by a manufacturing company. 
Without entering into détails of construction, it sufïices to say that the 
quality of the mixture is controlled by horizontally hand-rotated valve 
openings which serve to admit air and gas in proportionate quantities. 
The mechanism difïers f rom complainant's in that the air inlets are not 
changed, and through them a fixed quantity of air is always admitted. 
Proportionate results are obtained by changing the gas inlets alone. 
Governing the quantity of mixture while leaving the proportions un- 
changed is secured by a vertically moving valve actuated by a governor, 
which throttles or unthrottles, to secure speed uniformity, under vary- 
ing speed conditions, in the same way as complainant's device. This 
is tersely stated in respondent's brief, which says: 

"From an examination of this drawing, it wlU be seen that the air entera 
the upper part of the valve casing, and passes through the annular openings 
or grooves in the upper part of the valve, and thence upward into the mixlng 
chamber above the valve. The gas enters the lower part of the valve casing 
separately from the air, and, passlng through the registering gas ports of the 
casing and valve, enters the central tube of the valve, and passes up through 
the same into the mixing chamber above the valve, where it mlxes with the 
air. It will also be seen that by turning the valve around within Its casing 
the gas ports in the lower part of the valve and casing can be brought more or 
lesi? into reglstration, and vary the slze of the resultlng gas Inlet openings, 
while the said rotary movement of the valve bas no effect whatever upon the 
air inlets, since the air apertures In the valve extend entirely around the valve 
in the form of aanular slots. It is alsb apparent that the verticat movemeot 
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of the valve wlthin the casing, under the Influence of the governor, wîll throt- 
tie both the gas and the air separately." 

The niere fact that respondeiit's device makes the aîr a fixed unit, 
and adjusts proportions through the gas opening, does not differeiitiate 
it from the complainant's, where, if necessary, both air and gas open- 
ings may be adjusted to secure proper proportions. A patented device 
that obtained relative motion between two parts by motion of both is 
not evaded by fixing one part and nioving the other only. Tondeur v. 
Stewart (C. C.) 28 Fed. 561. To us it is apparent that, in substance and 
in opération, the two devices are the same; their différent parts co- 
operate in substantially the same way as do complainant's, and unité 
to produce the same resuit. 

Was this device anticipated in the prior art ? As the nearest alieged 
approach is the English patent to Foulis, No. 180 of 1881, \ve coniine 
ourselves to a discussion of its effect. That patent sliows a valve adapt- 
ed (if combined with proper controlling mechanism) to provide the 
([uality and regulate the quantity of air-gas mixture supplied to a gas 
engine. Thus one of complainant's experts says it shows "a valve for 
controlling the air and gas supply, which is adapted to be adjusted in 
one direction to vary the proportions of the air and gas and in another 
direction to vary the quantity only of the air and gas." The other de- 
scribes it as containing "air and gas passages, and a valve mechanism 
adapted to be adjusted in one direction to vary the proportions of air 
and gas, and movable in another direction to vary the quantity of the 
air and gases passing through it." But while a valve substantially such 
as complainant uses in combination is shown by Foulis, in that it is 
capable of hand rotary movement to affect quality and vertical niove- 
ment to affect quantity, yet when it comes to the control of the vertical 
movement, which in the complainant's device is through a co-acting 
automatic governor, which curtails or increases the fuel supply in an- 
swer to the varying demands of the engine, and so secures uniformity 
of speed under varying loads, we fînd such controlling appliance is not 
disclosed in the Foulis device or any such combination shown. It is 
true in this patent P'oulis sought both to provide quality and regulate 
quantity, and he so expressed himself as we shall see ; but it seems to 
us from a study of his patent he sought to do so by two différent ap- 
pliances, and not by a imitary co-acting structure such as complainant 
uses. As to his method of obtaining quality, viz., a proper proportionate 
mixture, he says in his provisional spécification : 

"The object is so to construct the valve attaehed to the air and gas mixlng 
apparatus described in the aforesaid spécification, No. 2,422, A. D. 1880, so 
that the air and gas orifices ahvays maintain a constant ratio of and to each 
other. This is effected by maklng the valve casing or eylinder with a piston 
thereln, which piston, as it rises or falls, opens or closes the air and gas ports 
In this way in a given proportion." 

In his spécification he states : 

"In order that the air and gas orifices of the valve attacbed to the air and 
gas mixing apparatus, described in the aforesaid spécification of my patent, 
No. 2,422, A. D. 1880, shall always maintain a constant ratio of and to each 
other, the valve casing or eylinder is provided with a piston, which piston, as 
it rises or falls, opens or elose« the air^and gas ports in this way in a givea 
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proportion, it being explained that this valve is not necessarily attached to the 
aforesaid mlxing apparatus." 

And he embodies this in his eleventh claim : 

"A valve for admittlng the rcquii'ed regulated quantities of air and gas to 
the pump and to the Igniter heating jet of gas englues, and for adjusting the 
proportions thereof so that when adjusted their passage may be regulated 
(either by hand or by the bag of the air and gas mlxing apparatus) to admit 
the air and gas in the constant proportion, the one to the other, for which the 
valve bas been set, essentially as hereinbefore described with référence to 
figures 8 to 13 of the accompanying drawings." 

Turning now to the patent of 1880, in which this attached apparatus 
is described, we find that patent was one, not for reg;ulating and feed- 
ing to a gas engine controlled quantities of an already secured prdpor- 
tional mixture, but, in so far as the gas supply was concerned, was 
wholly and only for obtaining a proper proportional mixture. Thus 
he says: "Figure 3 represents in sectional élévation, and figure 4 in 
sectional plane, the arrangement for mixing the air and gas in proper 
proportions necessary for their complète combustion." From this cham- 
ber the mixture was drawn into a flexible chamber, and from thence it 
was taken by the engine as required. Says the patentée: "By this 
arrangement a réservoir of properly mixed air and gas is at ail times 
maintained, from which the engine, when in opération, draws ofï the 
quantity required." He prevents the gas in the flexible chamber from 
interfering with obtaining a proper proportional mixture in the super- 
imposed chamber by the lip 1*, which "prevents the air and gas from 
gaining admission to the flexible chamber until the valve has risen to 
an extent sufficient to prevent the pressure of the gas from being unduly 
exerted so as to interfère with the just proportions of air and gas de- 
cided by the regulated admissions of the inlets, m and n." This lan- 
guage is obscure, but from it we gather, what seems indeed to be the 
obvious séquence, that the faster the engine ran the greater would be 
the exhaust pull ; the greater such pull the higher and sooner the stem 
would arise — thus admitting more air and gas to the superimposed 
chamber, and also sooner opening the lip to admit more of the mixture 
to the flexible chamber. In other words, this mixing device, without 
some other regulating factor, would supply more fuel the faster the 
engine ran — an opération wholly at variance with the object of com- 
plainant's device. Mr. Foulis says: 

"The weights, 1, keep the valve, 13, closed at ail times when the air and gas 
are not flowing into the chamber, k (thus automatically shutting off the flow 
of gas when the engine is stopped) ; but when the exhausting efCect due to the 
motion of the pistons reduces the pressure therein, then the weight is liftod 
so that the valve, 1», is raised from its seat, and the air and gas are admitted 
to the said chamber." 

But not only was this device, as shown in the patent of 1880, not 
constructed or intended to regulate the quantity of mixture fed to an 
engine, but when Foulis, in his patent of 1881, sought to regulate the 
quantity of mixture fed tb an engine, he used this device of 1880 simply 
as a proportional mixer, making it as such the subject of claim ; but 
he showed other means and made other claims for a device to regulate 
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quantity. This will be seen from an examination of the patent. Thus, 
in stating the objects in his provisional spécification, he says : 

"Eleventhly, to regulate the speed and power of gas engines. The object îs 
or may be efCected by plaeing a throttle valve on the suction pipe, or by placlng 
a chamber attaehed to the dellvery end of the pump, and coupled to the said 
pump by means of a pipe provided with a stopcock. When it is required to 
deliver less gas and air into the cylinder or cylinders of the engine than that 
which Is due to the whole stroke of the pump piston, this valve on the pipe 
between the pump and the aforesaid chamber or chambers is opened to aiiy 
desired extent, so that a portion of the mixture of air and gas is forced 
thereinto at each compressing stroke, and drawn out therefrom at eacli out- 
ward stroke. Or this object may be efCected by causing the pipe to luake each 
alternate stroke vvithout pumping the gaseous mixture into the cylinder, by 
means of a valve driven by an eccentric." 

This purpose he substantially restâtes in his spécifications : 

"To regulate the speed and power of the engine, a throttle valve is or may 
be placed on the suction pipe, or a chamber or chambers may be employeti at- 
taehed to the dellvery end of the pump, and coupled to the said pump by means 
of a pipe provided vidth a stopcock or valve. When it is required to deliver less 
gas and air into the cylinder or cylinders of the engine than that whicli is due 
to the whole stroke of the pump piston, this coek or valve on the pipe between 
the pump and the aforesaid chamber or chambers is opened to the required ex- 
tent, so that a portion of the mixture of air and gas is forced thereinto at each 
compressing stroke, and drawn out therefrom at each outward stroke." 

The means he employs for so regulating he sets forth : 

"The controlling of the quantity of gaseous mixture admitted to the power 
cylinder may be carried into elïect by the arrangement illustrated In Fig. 16. 
A valve, q, is arrangea in the chamber, Q (which reçoives the gaseous mixture 
from the pump), to open more or less or close a communication between this 
chamber and the receiving chamber or chambers. This valve is opened by the 
tappet, r, accentuated by the eccentric, which opérâtes the exhaust valve by 
the rod, r2, attaehed at one end to a collar, rs, ou the eccentric rod, i*, the 
other end being attaehed to a pin, r*, engaging in a slot in the lever, r», keyed 
to the axis, r", which carries the said tappet, r. A rod, r'?, acted upon by an 
ordinary governor is also connected to the pin, r*, so that as the said rod, r^, 
ri ses or falls under the action of governor, the pin, r*, will he raised or low- 
ered in the slot in the lever, r», and a greater or less degree of openiug be 
given to the valve, q, to cause a greater or less amount of the explosive mix- 
ture to pass into the power cylinder at each stroke according to the speed of 
the engine ; the surplus mixture at each stroke passing into tlie receiving 
chamber or chambers not shown, but which will be connected to the flange at 
s. From this chamber or thèse chambers this surplus mixture is dra^vu back 
Into the pump at its next forward stroke." 

And this he embodies in claim nine: 

"The arrangement for governing the quantity of explosive mixture admitted 
to the engine, essentially as and for the i)urpose hereinbefore described and 
illustrated in Fig. IG of the accompanying drawiugs." 

We have not overlooked the contention of respondent's counsel that 
the structure shown in Fig. i6 is wholly différent from that shown in 
Figs. 8 and g. This is true ; but that very fact is fatal to the claim of 
anticipation, for the devices of Figs. 8 and 9 are specified and claimed 
as quality, not quantity, regulating devices, while Fig. 16 is stated and 
claimed as the quantity regulating device of the patent. To us it is 
clear not only that the use of the rotary vertical valve by Foulis was not 
for the purpose of regulating quantity of mixture, but that sucli use. 
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if applicable and applied to , complainant's device, would defeat the 
speed uniformity sought by such device. There is no proof that Foulis' 
mechanism was ever put to practical or commercial use, or that it left 
any impress whatever on the art. Although it disclosed a valve adapt- 
ed to rotary and vertical movement, no one during the many interven- 
ing years, until the complainant, discovered that such a valve could be 
automatically controlled by a governor, and thereby uniform speed 
automatically secured. Finding, as we do, nothing in the prior art to 
anticipate its device, we are of opinion the twelfth and eighteenth 
claims of complainant's patent are valid and infringed. We are, how- 
ever, of opinion the second claim is invalid. Read literally, it is conced- 
cd that, in view of the disclosure of the Foulis patent, such must be 
the case. To save the claim, it is argued the élément of a governo*" 
must be read into it. We, however, see no occasion so to do. The 
Foulis patent was not cited in the Patent Office, and it seems to us 
tiiat the patentées sought by their claim to cover their valve alone with- 
out the limitation of a governor. This, under the prior art, they were 
not entitled to do, and we are not warranted in restricting the broacl 
claim they attempted to get by now placing upon it restrictions they 
did not make or intend to make. 

It remains to décide whether an injunction should issue in this case. 
The respondent is a user, and not a maker or vendor, of this enginc. 
After the suit was brought, and before the machine was used, a mixer 
of common construction was placed on the engine, the gas inlet to the 
engine plugged, and the mixture admitted through the air inlet. The 
part of the valve communicating with the gas inlet is not used at ail, 
It is conceded that when so equipped and used there is no infringe- 
ment. Having made no other use of the engine, the respondent con - 
tends no injunction should issue, but the bill should be dismissed. 
We cannot accède to this view. This machine as constructed and in- 
tended to be used, was an infringement of complainant's patent. The 
respondent lias never put of record in this case its purpose not to in- 
fringe, or suggested it was a mère innocent user of a noninf ringing de- 
vice. On the contrary, it has by its answer, denying the validity of the 
patent, by the testiniony in support of that contention, and its argu- 
ment at final hearing, asserted its untrammelled right to use this ma- 
chine in the manner its construction contemplated. It has retained 
the infringing construction in its possession, and in such condition that 
in two hours time a pipe-fitter could put it in infringing shape. Parties 
are to be judged by their acts. Actual user is not necessary to warrant 
an injunction. In a proper case a threatened use is enough. In Pot- 
ter V. Crowell, 3 Fish. Pat. Cas. 112, Fed. Cas. No. 11,323, it was said : 

"Perhaps as safe a criterion of what is to be apprehended from défendants 
as can be obtained is to look at that which they hâve done, and in their an- 
swer justify the right to do, rather than to looli to the fact of their having dis- 
continued the alleged injury." 

In Robinson on Patents it is said: 

"An innocent infringement, abandoned upon notice of the patent, Is of com- 
paratively little weigbt as évidence of this intention, though not wholly disre- 
garded by the courts. Assertions of his right to practice the invention, the 
possession of infringing machines capable of opération or of marketable arti- 
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des covered by the patent, or otlier indications oî ability and readiness to enter 
Into unlawful compétition with the platntlff, are aiso compétent évidence of 
sueh Intention." 

See, aIso, Sherman v. Nutt (C. C.) 35 Fed. 149. 

The parties to this litigation having contested it on its merits, the suc- 
cessful party should not be deprived of its substantial fruits. 

Let a decree be drawn decreeing the validity of the twelfth and 
eighteenth claims of this patent, the invalidity of the second claim, and 
an injunction so framed as not to interfère with the further use by the 
respondent of the engine now in use with an external gas mixer and its 
gas inlet plugged. Such decree is to carry costs. 



HEEKIN et al. v. BAKER et al, 

(Circuit Court, D. Minnesota. February 12, 1904.) 

1. Patents— iNFEiNGEMENT — Coffee Pot. 

Tbe Lewis patent, No. 650,129, l'or a drip coffee pot consisting of two 
vessels, one adapted to fit over the otber, with a strainer between, the 
whole to be Inverted after the coffee Is coolied to permit it to pass through 
the strainer, which retains the grounds, construed, and lield not infriuged, 
coneeding it to diselose patentable novelty. 

In Equity. 

Murray & Murray, for complainant. 
John É. Stryker, for respondent. 

LOCHREN, District Judge (orally). This is a suit in equity, 
brought by the complainants James Heel^in & Co., against Thomas 
K. Baker and William E. Baker, partners as Baker & Co., charging 
infringement of letters patent No. 650,129, issued to Charles Lewis 
ior a drip cofïee pot. The claim of the patent is for "the combination 
of a vessel open at one end and closed at the other for receiving 
ground coffee and hot water while resting upon its closed end, and 
having a nipple closed by a removable cap near its closed end, a re- 
movable strainer to be placed over the open end of said vessel after 
the coffee and the water hâve been put into it, and a pouring vessel 
to fit down snugly over said vessel and strainer before the pot is re- 
inverted," substantially as shown and described. The other claims 
in the patent, with some verbal variations, are substantially the same. 
The invention consists of a vessel to receive the ground coffee and 
the water, in which it can be boiled, covered with a strainer held in 
place by a pouring vessel which is inverted over it, and slipped upon 
the upper end of it over the edges of the strainer. After the coffee 
is cooked, the two vessels thus attached together can be reinverted, 
and the coffee then passes through the strainer into the pouring ves- 
sel, leaving the grounds in the original vessel. 

The first question is as to the validity of this patent — whether there 
is anything new in this combination of old devices that can be called 
invention and be protected by the patent laws. Similar inventions, 
with many variations in the devices eraployed, were in use before the 
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time of this alleged invention. But it is claimed by the complainants 
that none of thèse comprised ail the devices or performed ail of the 
îtmctions of this invention. My impression is that this invention was 
anticipated both by the Neilson patent and by the Russian cofïee pot, 
so far as there are any peculiarities about it that otherwise might be 
patentable. It certainly woiild not be a patentable characteristic for 
the cooking of coffee, that the water and the cofïee were mixed in 
cooking, rather than that the pulverized cofïee should be held in a 
bag or strainer and the water poured over it, without being boiled 
together; for the reason that the method of making cofïee from time 
immémorial, as long as cofïee has been used, bas usually been by 
placing the cofïee, ground either coarse or fine, in a vessel with water, 
to be there boiled or cooked to some extent. Neither was there any- 
thing patentable about the idea of straining the cofïee and removing 
the grounds from the liquid after being thus cooked, rather than by 
adopting one of the various plans in use by cooks to separate the 
grounds from the fluid by some method of gathering and settling the 
grounds. Straining ail kinds of liquids prepared in cooking is cer- 
tainly old, whether it has or has not been in use with respect to cofïee, 
and the pouring of it ofï after it is cooked, as it certainly has been 
with respect to soups and many other liquids. It would not be the 
exercise of the inventive faculty to remove from any liquid desired to 
be used the particles of coarse matter that may be in it, or be brought 
into it in cooking. The peculiarity of this particular invention con- 
sists in the method in which the pouring vessel is joined to the other 
vessel. This may, from the manner in which the vessels are joined, 
conserve some useful purpose in the cooking of the cofïee by re- 
taining the aroma instead of allowing it to escape. There may be 
also an élément of convenience in having two vessels joined together 
as thèse are, so that they can be used as one in pouring the cofïee 
into cups, as well as in separating the grounds from the liquid in the 
manner in which that is donc. The contrivance for admitting the air 
after the pot is reversed, is certainly old. It seems to me it is équiv- 
alent to the tube that is used in the Russian cofïee pot for the samc, 
purpose ; and in some ways it is similar to the tube that was used in 
the Neilson cofïee pot and in other pots before the invention of the 
complainants. Each alike admits air to take the place of the liquid 
' which is passing out of the vessel. I do not discover that there is 
anything peculiar that may be regarded as valuable in the invention 
of the complainants except the union of the two vessels and the hold- 
ing of the strainer in that union. There may be a convenience about 
this that will recommend it for use. It is équivalent to the device in 
the Russian cofïee pot, but more simple. The défendants' cofïee pot 
has no pouring vessel. It is simply a vessel for cooking and making 
cofïee over a fire, with a strainer inserted at the top, so that it will 
hold back the grounds when the cofïee is poured out of that vessel 
into some other vessel, or reversed, as it may perhaps be, over an- 
other vessel having an opening of suitable size, when the cofïee will 
run or drain into the latter vessel. I do not see any reason why the 
cofïee might not be poured out into the cups as wanted for use, or 
into small cofïee pots such as are used in restaurants or hôtels; but 
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there is certainly nothing about it which will admit of a pouring ves- 
sel being fitted snugly over it, or hold it attached to such pouring 
vessel while coffee is being poured from the latter into ctips. It 
strikes me that the défendants hâve not infringed the patent of the 
complainant, and on the ground of noninfringement I think I must 
direct that the bill be dismissed. 
Ordered accordingly. 



WESTERN ASSUR. CO. OF TORONTO v. HALLIDAY et al, 

(Circuit Court, S. D. Ohio, B. D. January 9, 1903.) 

No. 974. 

1. Taxation— Ohio Statxjte— Bonds Deposited et Foeeign Insurance Com- 

pany. 

Rev. St. Ohio 1890, § 2731, which provides that "ail property, whether 
real or personaJ, in this state, * * * and ail moneys, crédits, invest- 
meuts in bonds, stocks or otherwise of persons residing in this state, shall 
be subject to taxation," when construed in connection wlth the related sec- 
tions, which define investments in bonds as including ail moneys in bonds 
"held by persons residing in this state, whether for themselves or others," 
and which requlre the listing of property held by trustées or agents for 
others, subjects to taxation municipal bonds deposited by a foreign In- 
surance Company wlth the State Superintendent of Insurance for the se- 
curity of Ohio policy holders, as required by section 3660 of the same 
statute. and when not returned by either the company or the Superintend- 
ent of Insurance may properly be listed by the auditor of the county in 
which they are held. 

2. Same— Taxation of Omitted Propeett— Construction dp Statute. 

Bâtes' Ann. St. Ohio, § 2781a, providing for the listing for taxation by 
the county auditor for previous years of property whieli was omitted in 
such years, and the collection of the taxes tUereon by the treasurer, was 
inteuded to apply only to property which was properly taxable in such 
years, but which was not returned, or properly returned, for taxation 
thereon, and is constitutional. 

3. Same— Foeeign Insurance Companies— Tax on Premiums. 

The tax required by Rev. St. Ohio 1890, § 2745, to be paid by foreign 
Insurance companies doing business in the state, based on their premiuui 
receipts therein, is a tax on the franchise or business, as distinguished 
from one on property, and does not affect the right of the state to tax 
any property of the company having its situs in the state for purposes 
of taxation. 

In Equity. On demurrer to the second amended bill. 

J. H. Cabell, for complainant. 

Ross & Davis and E. L. Taylor, Jr., for respondents. 

THOMPSON, District Judge. The complainant is a foreign ûre 
insurance company doing business in Ohio. As a condition upon which 
it is permitted to do business in Ohio, and in compliance with the pro- 
visions of section 3660 of the Revised Statutes of 1890 of Ohio, it de- 
posited, and has now and during the years 1895, 1896, 1897, 1898, 1899, 
and 1900 had on deposit with the Superintendent of Insurance of Ohio, 

t 3. See Taxation, vol. 45, Cent. Dig. § 108. 
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bonds of the par value of $100,000, one half of which were issued and 
sold by the city of Columbus, Ohio, and the other half were issued and 
sold by the city of Toledo, Ohio. The défendant William H. Halliday 
is auditor of Franklin county, Ohio, and the défendant Nelson A. 
Sims is the treasurer of said county. Halliday, as such auditor, claim- 
ing to act in pursuance of the laws of Ohio, and upon the ground that 
the above-mentioned bonds are taxable property within the state, has 
assessed them for taxation in Franklin county, Ohio, for the years 1895, 
1896, 1897, 1898, 1899, and 1900, and has levied taxes thereon for said 
years, aggregating the sum of $16,350, which has been certified to Sims, 
as such treasurer, for collection, and which Sims, as such treasurer, 
will proceed to collect unless restrained by the decree of this court. 

Taxable property is described and defined by section 2731 of the 
Revised Statutes of 1890 of Ohio, as follows : 

"Sec. 2731. Ail property whether real or personal In this state, and wheth- 
er belonging to individuals or corporations; aud ail moneys, crédits, Invest- 
ments in bonds, stoclis, or otherwise, of persons residing in this state, shall 
be subject to taxation, except only such as may be expressly exempted there- 
from; and such property, moneys, crédits, and investments shall be entered 
on the list of taxable property as prescribed in this title; ail tracts of land 
set apart for school or ministerial purposes, and sold by and under authority 
of law, and ail lands which shall be hereatter sold by the United States, 
shall be subject to taxation as other lands in this state immediately after 
such sale ; but school or ministerial lands shall not be sold for taxes until the 
purchase money therefor shall be fuUy paid, but shall be returned as delin- 
quent, and continue on the duplicate, with the taxes of each year chargea 
thereon, and added to the tax and penalty due when the same became de- 
linquent, until payment be made by the purchaser or his assigns, of such pur- 
chase money, with the tax and penalty, or the lands resold by the county 
auditor, pursuant to the laws now or hereafter in force for the sale of such 
lands. [56 v. 175, § 1 ; 71 v. 96, § 78 ; S. & C. 1438 (S. & S. 757).]" 

For the purposes of taxation personal property and investments in 
bonds are defined by section 2730 of the Revised Statutes of 1890 of 
Ohio, as follows : 

"The term 'investments in bonds' shal! be lield to mean and include ail 
moneys in bonds, or certificates of indebtedness, or other évidences of in- 
debtedness of whatever kind, whether issued by incorporated or unincorpo- 
rated companies, towns, cities, villages, townships, counties, states, or other 
incorporations, or by the United States, held by persons residing in this state, 
whether for themselves or others. * * * The term 'personal property' 
shall be held to mean and include, flrst, every tangible thlng being the sub- 
.iect of ownership whether animate or inanimate, other than money, and not 
forming part of any parcel of real property, as hereinbefore defined; second, 
the capital stock, undlvided profits, and ail other means not forming part of 
the capital stock of every company, whether incorporated or unincorporated, 
and every share, portion or interest in such stock, profits, or means, by what- 
soever name the same may be designated, inclusive of every share or por- 
tion, right, or interest, either légal or équitable, in and to every ship, vessel, 
or boat, of whatsoever name or description, used or designed to be used either 
exclusively or partially in navigating any of the waters within or bordering 
on this state, whether such ship, vessel, or boat shall be within the jurisdic- 
tion of this state or elsewhere, and whether the same shall hâve been en- 
roUed, registered, or licensed at any colleetor's office, or within any collection 
district in this state or not; third, the money loaned on pledge or mortgage 
of real estate, although a deed or other instrument may hâve been given for 
the same, if between the parties the same is considered as security merely. 
» » ♦" 
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And the gênerai ruie as to who shall list and how they shall list 
Personal property for taxation is prescribed by sections 2734 and 2735 
of the Revised Statutes of 1890 of Qhio as follows : 

"Sec. 2734. Every person of full âge and sound mind shall list the Per- 
sonal property of whlch he is the owner, and ail moneys in his possession, 
ail moneys invested, loaned or otherwise controlled by him as agent or attor- 
ney, or on account of any other person or persons, company or corporation 
whatsoever, and ail niojieys deposited subject to his order, check, or draft, 
and ail crédits due or owing from any person or persons, body corporate or 
politic, whether in or ont of such county; ail money loaned oh pledge or 
mortgage of real estate, although a deed or other insirument may bave b«(on 
given for the same, if between the parties the same is considered. as security 
merely; the property of every ward shall be listed by his guardîan, of every 
minor child, idiot, or luuatic having no guardian, by his father, if living; if 
not, by his mother, if living; and if neither father nor mother be living, by 
the person having such property in charge; of every wife by her husband, 
if of Sound mind, if not, by herself ; of every person for whose benefit prop- 
erty is held in trust, by the trustées ; of every estate of a deceased person, 
by his exécuter or admlnistrator; of corporations vs^hose assets are in the 
hands of receivers, by such receivers; of every company, flrm or corporation, 
by the président or principal accounting oflicer, partner or agent thereof; 
and ail surplus or uudividcd profits held by any society for savings or banlc 
having no capital stock, bv the président or principal accounting officer. [62 
v. 105, § 4 ; 75 v. 441, § 1 ; 76 v. 28, § 2 ; S. & S. 756 (S. & C. 1441).] 

"Sec. 2735. Every person required to list property on behalf of others shall 
list the same in the same township, city, or village, in which he would be 
required to list it if such property were his own; but he shall list it sep- 
arately from his own, specifying in each case the name of the person, estate, 
company, or corjjo ration, to -vvhom it belongs; ail merchants and manufac- 
turers' stock, and ail Personal property upon farms shall be Ilsted in the 
tovi'nship, City, or village, in which the same may be situated; and ail other 
Personal property, moneys, crédits, and investments, except as otherwise spe- 
cially provided, shall be listed in the township, city, or village in which the 
person to be charged with taxes thereon may réside at the time of the listing 
thereof, if such person réside within the county where the same are listed, 
and if not, then in the township. city or village where the property ia wheu 
listed. [62 V. 105, § 4 ; S. & S. 75G.]" 

Section 2746 further provides: 

"Personal property of every description, moneys and crédits, Investments in 
bonds, stocks, joint stock companies, or otherwise, shall be listed In the name 
of the person Avho was the owner thereof on the day preceding the second 
Monday of April in each year ; but no person shall be required to list for 
taxation any share or shares of the capital stock of any company, the capital 
stock of which is taxed in the name of such company." 

How certain corporations shall list their property is directed by 
section 2744 of the Revised Statutes of Ohio as follows: 

"Sec. 2744. The président, secretary, and principal accounting offlcer of every 
canal or slackwater navigation, company, turnpike company, plank-road com- 
pany, bridge company, insnrance company, telegraph company, or other joint 
stock company, except banking or other corporations whose taxation is spe- 
cifically provided for, for whatever purpose they may hâve been created, 
whether incorporated by any law of this state or not, shall list for taxation, 
verified by the oath of the person so listing, ail the Personal property, which 
shall be held to include ail such real estate as is necessary to the daily opéra- 
tions of the company, moneys and crédits of such company or corporation 
within the state, at the actual value in money. In manner following: In ail 
cases return shall be made to the several auditors of the respective counties 
where such property may be situated, togethor with a statement of the amiuut 
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of sald property whlch Is situated In eaeh townsWp, village, city, or ward 
therein. The value of ail movable property shall be added to the stationary 
and flxed property and real estate, and apportloned to sueh wards, cities, 
villages or townships, pro rata, In proportion to the value of the real estate 
and flxed in said ward, village, city or townshlp. It shall be the duty of the 
accounting otficer aforesaid to make return to the audltor of state during 
the month of May of each year of the aggregate amount of ail property by 
him returned to the several audltors of the respective countles in which the 
same may be located. It shall be the duty of the auditor of each county, on 
or before the flrst Monday of May annually, to furnish the aforesaid prési- 
dent, secretary, principal accounting offlcer, or agent, the necessary blanks for 
the purpose of making aforesaid returns ; but no neglect or f allure on the 
ymrt of the county auditor to furnish such blanks shall excuse any such prés- 
ident, secretary, principal accountant, or agent, from making the returns 
within the time specifled herein. If the county auditor to whom returns are 
made Is of the opinion that false or incorrect valuations hâve been made, or 
that the property of the corporation or association bas not been listed at Its 
full value, or that it bas not been Usted in the location where the property 
belongs, or In cases where no return bas been made to the county auditor, 
he is hereby required to proceed to bave the same valued and assessed ; pro- 
vided, that nothing in this section shall be so construed as to tax any stock 
or interest in any joint stock company held by the state. [73 v. 139, § 16; 
(S. & C. 1446).]" 

And a spécial method of taxing foreign insurance companies is pro- 
vided by section 2745 of the Revised Statutes of 1890 of Ohio, as fol- 

lows : 

"Sec. 2745. Every agency of an insurance company incorporated by the au- 
thority of any other state or government. shall return, to the auditor of each 
county in which such company does business, or from which it collects pre- 
miums on or before the flrst day of May, annually, the amount of the gross 
premium recelpts of such agency for the previous calendar year in such coun- 
ties : provided, however, that in the case of regular companies, wherein policy 
holders participate in the surplus and earnings of the company, divldends or 
surplus from previous payments allowed and used in the payment of current 
premiums, cancellatlon or surrender values, and commission paid to the citi- 
zens of this state, during the same period for which receipts are reported, shall 
be deducted from such gross receipts, and the net amount after such déduc- 
tions shall be the basis of taxation for such companies in the countles, which 
shall be entered upon the tax list of the proper county, and be subject to the 
same rate of taxation, for ail purposes, that other Personal property is subject 
to at the place where located; and the whole of said tax shall be due and 
payable on the twentieth day of November nest ensuing. And it shall be the 
duty of the superintendent of insurance, in the month of December, annually, 
to charge and collect from ail such companies such a sum as, added to the 
sum paid to the county treasuries, will produce an amount equal to two and 
one-half per cent, on the gross premium receipts of such companies, as showu 
by their annual statements, under oath, to the insurance department : pro- 
vided, however, that If by the laws of any other state, territory or nation, a 
larger tax than two and one-half per cent, on such gross premium receipts 
is charged companies organized under the laws of Ohio, then the superintend- 
ent of insurance shall charge a like tax upon companies from such state. ter- 
ritory, or nation dolng business in this state. If any such company refuse 
to pay said tax, after demand therefor has been made, or if It shall make any 
false statement of its gross preuiiiim receipts, the superintendent of insurance 
shall revoke the license of such company to do business in this state. If, at 
any tlme, said superintendent has reason to suspect the correctness of the 
return made of the gross premium receipts of any such company he may, at 
the expense of the state make an examination of the bocks of such company, 
or of its agents, for the purpose of verifying the same. Ail taxes collected 
under the provisions of this section by the superintendent of Insurance shall 
be paid by him, upon the warrant of the auditor, into the gênerai revenue 

127 F.— 53 
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f und of the state. [91 v. 91 ; 90 v. 201 ; 86 v. 274 ; 85 v. 183 ; R. S. ot ISSO : 
73 V. 139, § 16.]" 

The complainant daims : (r) That the bonds in question are nei- 
ther Personal property within the state, nor do they represent invest- 
ments in bonds of a person residing in the state, within the meaning 
of sections 2730 and 2731. (2) Nor is there any vahd law author- 
izing the listing of thèse bonds, or the levy and collection of taxes 
thereon. (3) That foreign insurance companies are excepted from 
the opérations of section 2744, and that the only method for taxing 
such companies is that provided by section 2745. (4) That complain- 
ant bas in ail respects complied with the requirements of section 
2745, and has paid ail taxes levied against it thereunder for the years 
mentioned. 

The défendants deny the first two propositions, and contend that 
the tax provided by section 2745 is not a tax on property, but a 
franchise tax to be levied in addition to the property tax which should 
be levied under section 2731. 

I. It is a physical fact that thèse bonds are within the state. They 
are payable to the bearer, and the légal title is evidenced by posses- 
sion, and the property right which they represent passes by delivery. 
They hâve a market value, and are bought and sold in the market, 
and hâve so many of the characteristics of tangible personal property 
that ordinarily they would hâve a situs, for the pui-poses of taxation, 
independent of the domicile of the complainant, their bénéficiai owner. 
State Tax on Foreign Held Bonds Case, 15 Wall. 300, 21 L. Ed. 179; 
State v. Board of x^ssessors, 47 La. Ann. 1545, 1546, 18 South. 519; 
Walker v. Jack, 88 Fed. 578, 31 C. C. A. 462. They are held_, how- 
ever, by the Superintendent of Insurance, a person residing in this 
state, in trust for the benefit and security of the policy holders of the 
insurance company. They are deposited with the Superintendent of 
Insurance in compliance with the requirements of section 3660 of the 
Ohio Revised Statutes, which provides as follows : 

"Sec. 3660. A Company incorporâtes by or organized nnder the laws of a 
foreign government stiall deposit with the superintendent of insurance, for 
the beueiat and security of the policy-holders residing in this state, a sum not 
less than one hundred thousand dollars in stock or bonds of the United States, 
or the state of Ohio or any municipality or county thereof, which shall not be 
received by the superintendent at a rate above their par value ; the stock 
and securities so deposited may be exchanged from time to time for other like 
securitles ; so long as the company so depositing continues solvent aud com- 
piles with the laws of this state, It shall be permitted by the superintendent 
to collect the interest or dividends on such deposits ; and for the purpose of 
this chapter the capital of any foreign company doing flre insurance busi- 
ness in this state shall be deemed to be the aggregate value of its deposits 
with the insurance or other departments of this state and of the other states 
of the United States, for the benefit of the policy-holders in this state or in 
the United States, and its assets and investments in the United States cer- 
tifled according to the provisions of this chapter ; but such assets and invest- 
ments must be held within the United States, and invested in and held by 
trustées, who must be citizens of the United States, appointed by the board 
of directors of the company and approved by the insurance commissioner of 
the state where invested, for the benefit of the policy-holders and creditors 
in the United States ; and the trustées so chosen may take, hold aud convey 
real and personal property for the purpose of the trust, subject to the same 
restrictions as companies of this state." 
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And with référence to domestic fire insurance companies, sections 
3634, 3637, and 3640 of said statutes, among other things, provide that : 

"Xo joint stock flre insurance Company * * * sliall be incorporated 
under this cliapter with a smaller capital than $100,000." (3634.) 

"No Company * * * ghall invost its capital, or any part thereof, other- 
wise than in (1) United States bonds; (2) Ohio state bonds; (3) bonds of a 
county, township, or municipal corporation in this state, issued in conformity 
with law; (4) bonds and mortgages on unlncumbered real esta te within this 
state, worth fifty per cent, more than the sum loaned thereon, exclusive of 
buildings; (5) the stock of any national bank located in this state; * * * 
(6) first mortgage bonds of railroads within this state upon whlch default in 
the payment of interest coupons has not been made within three years pre- 
vious to the purehase thereof." (3037.) 

"When a company notifies the Superintendent of Insurance that the pro- 
ceedings required by the preceding sections hâve been had, he shall make an 
examination of the condition of the company and if he find that the capital 
required of the company has been paid In and is possessed by it in money, 
or in sueh stocks, bonds, and mortgages as are required by tliis chapter he 
shall so certify, * * *" and "shall thereupon deliver to such company 
a certified copy thereof, which, on being placed on record in the office of the 
recorder of the county wherein the company is to be located * ♦ * shall 
be its authority to commence business and Issue policies." (3640.) 

It will be seen that thèse laws require that fire insurance companies, 
whether domestic or foreign, shall bave a capital stock of not less than 
$100,000, which shall be invested in bonds, etc., and held for the protec- 
tion and security of the policy holders. They are not permitted to do 
business until they provide this fund to meet losses. Foreign insurance 
companies are required to deposit their bonds, etc., with the Superin- 
tendent of Insurance ; but as long as they continue solvent, and comply 
with the laws of the state, they may coUect the interest and dividends 
thereon, and may exchange the bonds from time to time for other 
securities. By the deposit of thèse bonds the insurance company 
pledges them for the payment of losses incurred by policy holders, and 
their negotiable character enables them to be readily disposed of for 
that purpose. Their negotiabiHty, therefore, is not suspended or de- 
stroyed, but is always available for the purpose of their deposit. Every 
élément of value in the bonds is employed not only to enable the com- 
pany to comply with the law permitting it to do business, but to meet 
the exigencies of that business. The property rights of the insurance 
company in thèse bonds to the fullest extent are transferred to and vest- 
ed in the Superintendent of Insurance, in trust for its policy holders, 
and may be used by him for the purposes of the trust. Falkenbach v. 
Patterson, 43 Ohio St. 356, i N. E. 757 ; State v. Matthews, 64 Ohio 
St. 419, 60 N. E. 605. Thèse bonds, as shown by sections 36(30 and 
3661 of the Revised Statutes, are deemed to be a part of the capital 
stock of the insurance company. The insurance company, through its 
agents and représentatives, is carrying on business in this state, and this 
deposit, in part at least, furnishes the capital and basis of crédit for 
that business. It is capital employed in carrying on business in this 
state in the same sensé that the capital of the domestic fire insurance 
company is employed in carrying on business when it is invested in 
bonds, etc., as required by section 3634. The law requires that the 
capital stock be invested in bonds, and thèse bonds are an investment 
of the insurance company used for that purpose, but they do not fol- 
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îow the Company, and attach themselves to its domicile, becaiise they 
are beyond its control and subject to the control of the Superintendent 
of Insurance for the purposes stated, and attach themselves to his 
domicile, so that for the purposes of taxation they may be regarded 
either as capital stock within the state of a company doing business 
within the state, or as an investment in bonds held for another by a 
person residing within the state. The bonds in vvhich the capital of 
domestic fire Insurance companies is invested are taxed under the pro- 
visions of section 2744. In giving construction to this section the 
Suprême Court of Ohio in Jones v. Davis, 35 Ohio St. 477, say : 

"For the purposes of taxation the capital stock is represented by what- 
over it Is invested iu. Personal property, by the express wordiiig of tbe 
statute, is made to include the capital stock of a corporation; and tbe pro- 
vision above referred to requires ail corporations doing business in this 
state, except banking and others whose taxation is specifically provided tor, 
to list ail their personal property, including in tbe return thereot ail such real 
estate as is necessary to the daily opération of their business, together with 
their moneys and crédits of every description within the state. That the 
Législature intended by this description of property to embrace the capital 
stock of the company is too obvious to be misunderstood. No other ruean- 
ing can be drawn from the language employed, and no other construction is 
better calculated to do justice." 

And in Hubbard v. Brush, 61 Ohio St. 252, 55 N. E. 829, the Su- 
prême Court of Ohio held that : 

"Choses in action, whether book accounts, prpmissory notes, or the like. of 
foreign corporations that are kept in this state and arise ont of the corporate 
business transacted hère, are subject to taxation under the provisions of 
section 2744, Rev. St." 

And the judge delivering the opinion of the court says : 

"Where foreign corporations voluntarily bring their property and business 
into this state to avail tliemselves of advantages found hère which they be- 
lieve will euliance the probabilities that the business they intend to pursne 
will be profitable, they should not be heard to complain of laws which tax 
them as domestic corporations are taxed by tbe state. We hold, therefore, 
that the provisions of section 2744 whieli make it the duty of foreign cor- 
porations to list for taxation in this state their clioses in action where they 
are held within tliis state and grow ont of the business they conduct herein, 
is a valid exercise of the taxlng powers vested in the state." 

Thèse bonds therefore being within the state as an investment of that 
part of the capital of the insurance company employed in carrying on 
business hère, are made subject to taxation by the Constitution of the 
state, which provides that "laws shall be passed, taxing by a uniform 
rule, ail moneys, crédits, investments in bonds, stocks, joint stock com- 
panies, or otherwise ; and also ail real and personal property according 
to its true value in money"; and by section 2731 of the Revised Statutes 
of 1890 of the state, which provides that "ail property whether real or 
personal in this state, and whether belonging to individuals or corpo- 
rations ; and ail moneys, crédits, investments in bonds, stocks, or bther- 
wise of persons residing in this state, shall be subject to taxation." It 
was the duty, therefore, of the complainant or of the Supv:i'intendent of 
Insurance to list thèse bonds with the taxing officers, and upon theii 
failure to do so the duty devolved upon the county auditor, pursuant 



WESTERN ASSUR. CO. OF TORONTO V. HALLIDAT. 837 

to the aut'nority vested in him by section 2781a of Bâtes' Ann. St., 
which provides as follows : 

"Sec. 2781a. If any person whose duty It Is to llst property, or to make a 
return thereof for taxation to the assessor or county audltor, or to any board, 
offlcer or person, other than a board composed of offlcers of more than one 
county shall in any year or years fall to make a return or statement, or if 
such person sball malie a return or statement of only a portion of bis taxable 
property, and fail to make a return as to the remalnder thereof, or if he sball 
fail to return his taxable property or any part thereof, according to the true 
value thereof in money, as provided by law, the county auditor shall, for each 
year, as to sucb property omitted and as to property not returned or taxed 
according to its true value in money, ascertain as near as practicable the 
true amount of Personal property, moneys, crédits, and investments tbat such 
person ought to bave returned or listed, and the true value at which the same 
sbould hâve been taxed in his county for not exceeding the five years next 
precedlng the year in which the inquiries and corrections provided for in 
tbis section and in sections 2781 and 2782 of the Revised Statutes are made, 
and multiply the omitted sum or sums by the rate of taxation belonging to 
said year or years, and accordlngly enter the same on the tax lists in his 
office, giving a certiflcate therefor to the county treasurer, who sball collect 
the same as otber taxes. The term 'personal property,' as used in this section, 
sball be held to apply to ail kinds of omitted property for the taxation of 
which, for any of the years in which it was omitteo, provision bas not been 
made by law. The power and duty of the auditor under the provisions hereof 
shall be held to extend to ail cases wbere property, taxable withln bis county 
bas for any reason not been assessed and taxed according to its true value 
in money, as provided by law, except that where provision Is made by law 
for the appraisement and assessment of property by a board composed of offi- 
cers of more than one county, and such property and any part thereof bas 
eseaped taxation, the duties herein provided for shall be performed by such 
board, which shall bave jurisdictlon at any subséquent meeting to appralse 
and assess such omitted property for the year or years so omitted, and certify 
its assessment to the proper otïicer or offlcers to be placed upon the tax lists 
of the proper county or counties for the collection of omitted taxes thereon 
in the same manner as current assessments are certified by said board, and 
such offlcer or offlcers shall give a certiflcate therefor to the county treasurer, 
as in other cases. The provisions of sections twenty-seven hundred and eighty- 
two and twenty-seven hundred and eighty-three of the Revised Statutes as to 
notice and procédure shall, in so far as the same may be applicable, apply to 
the proceedings under this section, and nothing herein contalned shall be con- 
strued to repeal any statute now in force as to the taxation of omitted prop- 
erty. And tbis act shall apply as well to property heretofore omitted or not 
tEixed according to its true value in money as provided by law, as to property 
that may hereafter be omitted or not so taxed. The provisions of section 
1071 of the Revised Statutes shall not apply to cases arising under this sup- 
plemental section 2781a." 

In substantial compliance with this section and section 2746, the 
county auditor, the défendant Halliday, listed said bonds in the name 
of the complainant. 

2. But it is urged that section 2781a is unconstitutional, in that it 
"attempts to make taxable retroactively omitted property which was 
not before taxable." The objectionable provision which it is claimed 
would work that resuit is as follows : 

"The term 'personal property,' as used in this section, shall be held to apply 
to ail kinds of omitted property for the taxation of which, for any of the years 
in which it was omitted, provision bas not been made by law." 

The manifest intent and purpose of the law in which this paragraph 
is found is to provide for the listing and valuing of, and the levying 
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and collection of taxes on, taxable property wliich lias not been re- 
turned or properly returned to the taxing officers by the person or 
persons whose duty it was to return the same, or which, for any 
other reason lias been omitted from the tax duplicate. Ail property 
within the state and not exempt by law is taxed by section 2731, and 
it was not the purpose of section 2781a to tax exempted property or 
property not within the state, and the expression "property not 
within the state" is intended to include not only property not in 
fact within the state, but also property not within the state in con- 
templation of law. There is no word, phrase, sentence, or paragraph 
in that section indicating such purpose. AVhen property has not been 
returned, and taxes hâve not been paid thereon, it is a common ex- 
pression to say that it has not been. taxed, or has escaped taxation ; and 
such misuse of the words will be found in the briefs of lawyers and 
in the opinions of judges as well as in the laws enacted by the Gen- 
eral Assembly. The paragraph complained of, when considered in 
connection with the remainder of the section, and in view of the gên- 
erai purpose of the law, means simply that when taxable property 
is omitted from the tax duplicate for any cause, and there is no other 
Inw to correct the omission, the county auditor should proceed un- 
der this law to correct it. The paragraph should be construed as if 
it read as folîows : 

"Tlie leriu liersonal property,' as used in this section, shall be held to apply 
to ail kinds of omitted property for the listing of which, for any of the ycars 
in which it was omitted, provision has not been made by law." 

The double sensé in which thèse words are used is illustrated in 
the next sentence, where it is said: "The power and duty of the 
auditor under the provisions hereof shall be held to extend to ail 
cases where property taxable within his county, has for any reason 
not been assessed and taxed according to its true value in money" — 
meaning, manifestly, property that has not been valued and upon 
which taxes hâve not been levied according to its true value in money. 
The law is not open to the construction that it contemplâtes the tax- 
ation of property which is nontaxable under the Constitution. Its 
only purpose is to provide machinery for listing and valuing and 
levying and collecting taxes on taxable property which has been 
omitted from the tax duplicate in cases not covered by any other 
law. It does not impose taxes, but provides for the collection of 
taxes imposed by existing law. It does not create new obligations, 
impose new duties, or attach new disabilities in respect to transactions " 
or considérations already passed, but provides a remedy for the 
enforcement of existing obligations and duties. Thèse bonds became 
subject to taxation under section 2731 at the moment of their deposit, 
and the right of the complainant to remove them and collect income 
therefrom was subject to the superior right of the state to collect 
taxes therefrom during the years mentioned in the bill, and the 
remedy afïorded by this law for the collection of thèse taxes does 
not, therefore, impair any vested and superior right of the com- 
plainant. 

3, 4. Before the passage of the law requiring foreign Insurance 
conipanies to deposit bonds with the Superintendent of Insurance, 



W. A. CHAPMAN & CO, V. MONTGOMERT WATER POWER CO. 839 

ihe only taxable subjects which they had in the state were premium 
leceipts, and thèse were taxed, and are still taxed, by the spécial 
method provided by section 2745. This is a tax on business, as con- 
tradistinguished from a tax on property. Taxes upon business may 
be imposed or not, in the discrétion of the General Assembly; but 
the Constitution requires the General Assembly to pass laws taxing 
property, and it is not within the power of the General Assembly 
to exempt or except property from taxation beyond the exemptions 
provided for in section 2 of article 12 of the Constitution. The daim, 
therefore, that foreign Insurance companies are excepted from the 
opération of section 2744 because of the tax levied upon their busi- 
ness under section 2745, cannot be sustained. 
The demurrer wiU be sustained, and the bill dismissed. 
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(Circuit Court, M. D. Alabama. January 29, 1904.) 

1. Execution— Stat Pending Détermination of Riqht to Equitable Set- 

OFF — INJTJNCTION AGAINST PLAINTIFF IN ANOTHEK JUBISDICTION. 

Plaintiffs, who were citizens of Rhode Island, obtained a judgment at 
law in a fédéral court in Alabama agalnst défendant, a corporation of New 
Jersey, whlcti was superseded but subsequently afBrmed, and, after man- 
date, plaintiffs, and also their attorneys, wlio, under the law of Alabama, 
were entitled to a lien on the iudgment for fées, flied separate motions for 
exécution thereon. Défendant had instituted a eounter action at law 
agalnst plaintiffs, in the fédéral court in Rhode Island, for the recovery 
of a sum in excess of the Alabama judgment, which was still pending. and, 
after the motions for exécution on sueh judgment, it filed a bill in equity 
In the Rhode Island court, assertiug its équitable right of set-ofC, and ob- 
tained an order from that court enjoining the défendants therein, and thelr 
attorneys and agents, from enforciug the Alabama judgment, and this 
order they set up by motion in the court of Alabama, and asked for a stay 
of exécution. Beld, that such order, havlng been made by a court which 
had jurlsdiction both of the subject-matter and of the parties, would be 
respected by the court in Alabama, which, through comity and in the exer- 
cise of its discrétion, wovild refuse an exécution to tlie judgment plaintiffs ; 
but that it did not afCect the lien of their attorneys, who were not parties 
thereto, nor their right to an exécution to enforce the same, which could 
only be affected by a bill, filed in a court having jurlsdiction over them, 
setting up superior equities. 

At Law. On motions for issue of exécution, and eounter motion for 
stay of exécution. 

On the 14th of February, 1903, "W. A. Chapman & Co., who are citizens of 
Rhode Island, obtained a judgment at law in this court agalnst the Mont- 
gomery Water Power Company, a citizen of New Jersey, for $53,000 damages 
and costs, for which exécution was directed to issue. The judgment was super- 
seded, and the case was carried on writ of error to the Court of Appeals 
(126 Fed. 372), and there afflrmed. The Water Power Company then made an 
unsuccessful effort to obtain certiorari from the Suprême Court. Almost im- 
mediately thereafter Chapman & Co., the plaintiffs in the judgment, presented 
the mandate of the Court of Appeals, and made written motion on the law side 
of the docket in this court, for the issue of exécution in accordance with the 
mandate. Défendant in the judgment appeared and resisted the motion. Its 
attorneys urged orally, in conséquence of the short time elapsing between the 
déniai of the application for certiorari and the making of this motion, they 
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had been cnt off from reasonable opportunlty to prépare formai papers showlng 
defendant's rlght to a set-off agalnst the judgment; that plaintiffs In tlie .iudg- 
ment were Insolvent, and Indebted to the défendant largely in excees of the 
amount recovered ; that défendant then had pending, in Rhode Island, a suit 
against the plaintiffs for breach of a contract, in wbich damages were claimed 
for an amount far In excess of the judgment hère. Oounsel for défendant urged 
the court orally to stay exécution, at least until they could take proper pro- 
ceedings to assert defendant's rights, so that the court could properly pass on 
them. The plaintiffs inslsted that thèse oral statements presented nothlng to 
the court upon which it could act, and that the court had no right to stay the 
exécution for an Instant. The court was of opinion that immédiate issue of 
exécution, under the circumstances, would be oppressive. Accordingly It ruled 
that défendant might prépare Its papers as soon as practicable, givlng notice 
to the plaintiffs, after which the court would pass upon the matter, and In the 
meantime It would not allow the Issue of exécution. This occurred on the 16th 
day of January, 1904. Two days afterward défendant filed the following mo- 
tion on the law side of the docket : 

"Now cornes the défendant in the above-entitled cause, by Graham & Steiner 
ana Horace Stringfellow, its attorneys, and represents and shows to the court 
that in the Circuit Court of the United States for the District of Rhode Island, 
In the City of Providence, the Montgomery Water Power Company, the de- 
fendant in the cause In this court, has commenced a suit against Wm. A. Chap- 
man & Company, the plaintiff in the cause in this court, to recover damages 
for an amount over fifty thousand dollars, for the failure upon the part of 
said Wm. A. Chapman & Company to complète and carry out its contract, en- 
tered into between the parties hereto, to construct, erect, and complète a dam 
across the Tallapoosa river, above Tallassee, Alabama, and to do other work 
contracted to be done in connection therewitli, a copy of which contract was 
Introduced In évidence upon the trial of this cause, and Is made a part hereof, 
the same in ail respects as if fully set out herein ; and that said suit In the 
Circuit Court of the United States for the District of Rhode Island is still 
pending and undetermined. This défendant further represents unto the court 
that said Wm. A. Chapman & Company are Insolvent. Wherefore this de- 
fendant moves the court to stay the issuance of exécution upon the judgment 
rendered in favor of Wm. A. Chapman & Company, and against the Montgom- 
ery Water Power Company, In the Circuit Court of the United States for the 
Mlddle District of Alabama, until the cause now pending in said Circuit Court 
of the United States for the District of Rhode Island is tried and determined, 
in order that whatever judgment, if any, is obtained by the said Montgomery 
Water Power Company in the Circuit Court of the United States for tUe Dis- 
trict of Rhode Island, against said Wm. A. Chapman & Company, may be set 
off against the judgment rendered and enrolled, in the Circuit Court of the 
United States for the Middle District of Alabama, against said Montgomery 
Water Power Company in favor of Wm. A. Chapman & Company." 

On the filing of this motion the parties again appeared before the court on 
the 18th day of January, 1904. The plaintiffs again inslsted that their motion 
should be granted, and that the défendant was not entitled to a stay of exécu- 
tion, because, among other things, if the power of the court on the law side 
to give the relief asked by défendant were conceded, there was no évidence 
whatever of the Insolvency ; that the paper alleglng it was not even verlfied 
by affldavit ; that the motion was not accompanled by any Indemnifying bond, 
or offier thereof ; and that plaintIfC's attorneys, who also appeared on their own 
behalf, had a lien upon the judgment for a large amount, and a pending mo- 
tion for the issue of exécution to enforce it; and it would be most inéquitable, 
on the facts presented to the court, to prevent the issue of exécution, at Icast 
for the enforcement of their lien. The court stated its concurrence in that 
View, and that, upon the papers before it, it must deny defendant's motion. 

Defendant's counsel then reiterated its insistence that, for the reasons stated, 
défendant had been deprived of reasonable opportunity to prépare proper pro- 
ceedings to assert Its rights, and to get évidence before the court in support 
thereof, and urged deiay for that purpose. The court remarked that a bill in 
equlty was the remedy, and, to enable the défendant to pursue that reniedy, 
the court, in view of ail the circumstances, would postpone the hearing for 10 
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days, and in the meantime would hold up the exécution. Counsel for défendant 
thereupon stated they had not determined where the bill ought to be flled, 
hère or in Rhode ïsland, and had not examlned the question sufRciently to say 
that this court had jurisdictlon of such a bill. The presiding judge replied, 
"Undoubtedly this court bas jurisdictlon of such a bill, as an ancillary pro- 
ceeding," and that It was the proper reniedy, since the issue of exécution hère, 
strictly speaking, did not involve abuse of process, etc., or présent other 
grounds upon which courts of law stayed thelr process. The several motions 
then went over untll January 28th, but were not heard untll the 29th. when 
the parties again appeared. The défendant produced, in support of its motion, 
a certifled record of a restraining order made in Rhode ïsland, and an affidavit, 
on Information and belief, as to the scope and contents of the bill upon which 
the restraining order Issued. In the view the court took of the case, it Is not 
necessary to scrutlnlze the averments of the affidavit as to the allégations of 
the bill flled in Rhode ïsland. The affidavit does not state speciflcally that 
plaintiffs are insolvent, but does state that défendant bas a pending action 
against them in Rhode ïsland, claiming $150,000 damages for breach of a con- 
tract which was still pending, undetermined there, as shown by certifled record 
of the action, and that the object of the bill was to obtain a set-off ; and to 
that end prayed that plaintiffs be enjoined from executing judgment hère until 
the trial in Rhode ïsland. This restraining order, which was made on the 
26th day of January, 1904, was sweeping, restraining the plaintiffs hère (the 
respondents in that suit), their attorneys, agents, etc., "from obtaining or 
permitting any exécution to issue on the judgnient, or Institutlng or prose- 
cuting, or permitting to be instituted or prosecuted, any proceedings what- 
ever to obtain satisfaction of the judgment, until the pétition for preliminary 
injunction flled with the said bill could be heard, and until the further order 
of the court." The plaintiffs in the judgment formally replied in writing, 
denylng the Insolveney and their indebtedness to défendant. The attorneys 
also formally set up in writing, in their own behalf, the existence of their 
lien, and moved for exécution to enforce it. An affidavit was submitted, show- 
ing that the Water Power Company had attached, in the law suit in Rhode 
ïsland, property of the plaintiffs', whose market value, exclusive of incum- 
brances, was over $100,000. It was stated In open court by the plaintiffs' at- 
torneys, and not denied by defendant's attorneys, that défendant had a bond 
for $50,000, given by a solvent surety company, for the faithful performance 
of the contract between plaintiffs and défendant, for the breach of which the 
action in Rhode ïsland was brought 

W. A. Gunter and Gregory L. Smith, for plaintiffs. 
Horace Stringfellow and Graham & Steiner, for défendant. 

JONES, District Judge (after stating the facts as above). It is first 
insisted that the restraining order by the fédéral court in Rhode ïs- 
land ought not to be respected hère, because the judgment remains un- 
executed in this court, and that it is for this court only, whose process 
on final judgment, after the expiration of the term, must issue as of 
course, in the absence of further direction from it, to détermine whether 
equities between the parties to the judgment authorize or require stay 
of exécution. Next, it is contended that the bill in Rhode ïsland on 
which the restraining order issued, according to the évidence before 
this court as to its contents and purpose, is without equity; and for 
this reason, also, this court should not recognize, or compel the parties 
to abide by, the restraining order. 

It is the equity of set-off against the judgment, and authority over 
the subject-matter and person, not the forum in which the judgment 
remains unexecuted, which détermines jurisdictlon to enjoin its collec- 
tion. If the United States court in Rhode ïsland obtained jurisdictlon 
of the subject-matter and the parties, its restraining order would not 
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be void, since the bill on wliich it issued is not open to collatéral as- 
sault. The relief sought by the défendant against the plaintiffs in the 
judgment is undoubtedly of équitable cognizance, and the amount in- 
volved is sufficient to give jurisdiction. The défendants to the suit 
in Rhode Island are citizens and résidents of that state. The complain- 
ant in that suit, the défendant in the judgment hère, is a citizen of 
New Jersey. The fédéral court in Rhode Island, finding the plaintiffs 
in this suit within its territorial jurisdiction, could, at the instance of 
a citizen of another state, and by decree operating in personam, charge 
the consciences of the plaintifïs in this suit, who are citizens of Rhode 
Island, with the duty not to proceed further in the litigation hère, and 
enjoin upon them not to do so, though the act forbidden to be donc can 
be performed only in another jurisdiction, and relates solely to their 
enforcement of a légal right in the United States court in Alabama. 
The fédéral court in Rhode Island and the fédéral court in Alabama 
having concurrent jurisdiction to enjoin the issue of exécution in aid of 
the equity asserted by the Water Power Company, the Water Power 
Company could file its bill, in the first instance, either in this court as 
an ancillary proceeding, or in the fédéral court in Rhode Island as an 
original proceeding. The restraining order made in Rhode Island does 
not attempt to control the action of this court, or of any of its oiîicers, 
as to this judgment, or to deal in any degree with the status of any res 
in the grasp of this court. It opérâtes only in personam on the plain- 
tiffs hère. It is inéquitable, under the law and policy of both forums, 
for an insolvent plaintiff to coerce the collection of his debt from a 
défendant to whom he is indebted in a lar.9:er amount. 

Decrees in personam made in another forum, when it has jurisdiction 
of the subject-matter and parties, though offered only as matter of évi- 
dence, will, from considérations of comity, be respected in the forum 
where the judgment remains, when they do not antagonize the laws 
and policy of the latter forum, or injuriously affect the rights of suitors 
therein. It would be an unseemly spectacle for a court of justice hère, 
if it has any discrétion in the premises, to permit a suitor to enforce in 
it a right which another court of co-ordinate authority, having juris- 
diction of the subject-matter and person, solemnly forbade him to 
press hère, when such decree violâtes neither the law nor policy of the 
domestic forum, nor injuriously affects the rights of suitors therein. 
This court, even at law, certainly has a discrétion, which it ought to ex- 
ercise, not to lend its own process to such suitor, when he comes before 
the court hère, to enable him to évade and nullify the effect of such a 
decree in personam rendered against him elsewhere. 

The equity powers of this court bave not been invoked by any bill 
filed hère. The issues raised on the law side of the docket are: (i) 
Over the right of the plaintiiïs to hâve exécution generally; (2) the 
right of attorneys in their own behalf to hâve issue of exécution to 
enforce their lien ; (3) the right of the défendant, because of its équi- 
table set-off, to hâve the law court, on motion on the law side, to stay 
exécution until the termination of the lawsuit between the parties in 
Rhode Island. The only reason now offered by the défendant why its 
motion for the stay of exécution should be granted by the law court 
hère, and why the separate motions of the plaintiffs and their attorneys 
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for the issue of exécution should be denied, is that the United States 
court in Rhode Island, on bill filed there by the défendant against the 
plaintiffs to enforce an équitable set-off, has restrained the plaintifïs, 
their attorneys and agents, from taking any steps to collect the judg- 
ment hère. The motion of the défendant hère for stay of exécution is 
therefore, in substance and légal effect, a motion for a temporary in- 
junction by the law court hère, on the bill filed in Rhode Island, in aid 
of the équitable right of set-off. If the matters now urged by the de- 
fendant had been formally set up by bill in equity hère, and the equity 
powers of this court properly invoked, it could not, upon the évidence 
submitted to the court, order a preliminary injunction. The pivotai 
fact upon which the equity of the défendant turns is the insolvency of 
the plaintifïs, and conséquent danger, if the judgment in their favor 
hère be enforced, that the défendant will lose the fruit of the judgment 
it may obtain against the plaintiff in the lawsuit in Rhode Island. No 
évidence whatever is offered that the plaintiffs are insolvent. It is al- 
leged in the motion before this court, and doubtless in the bill filed in 
Rhode Island, that they are insolvent. This allégation is formally de- 
nied by the plaintiffs hère, and the burden of proof as to it certainly 
rests upon the défendant hère. Besides, it is not denied that the de- 
fendant has the security of a bond for $50,000, given by a solvent surety 
Company for the faithful performance of the contract, for the breach 
of which défendant is pursuing the plaintiffs in an action at law in 
Rhode Island. It is also shown by affidavit, not controverted, that the 
défendant in the judgment hère, in its lawsuit in Rhode Island, has at- 
tached property there of the plaintiffs, défendants in that action, whose 
reasonable market value, exclusive of incumbrances, is over $100,000, 
to answer whatever judgment may be obtained in the lawsuit in Rhode 
Island. Certainly the défendant owes the plaintiffs the amount of the 
judgment recovered hère by the plaintiffs. It is not claimed that plain- 
tiffs, on settlement of the account between them and défendant, owe 
the défendant more than $97,000. If the défendant is coerced to pay 
the judgment, it still has the security of a $50,000 bond, and attached 
property worth $100,000, out of which to secure the $97,000 which, on 
settlement of the transactions between them, would be due the défend- 
ant. There is no reasonable probability of the defendant's losing its 
debt in any event, even if the insolvency of the plaintiffs were shown. 
Conceding, as is true in Alabama, that an attorney, having a lien on a 
judgment for professional services in obtaining it, is treated as an as- 
signée to the extent of his lien of a nonnegotiable security, and that 
this lien will be defeated by set-off existing in favor of the défendant 
prior to the rendition of the judgment, it sufifices to say that there is 
no proof before the court of any such set-off to defeat the lien claimed 
hère. 

Again, the attorneys, by their motion at law for the issue of exécu- 
tion, first asserted, as they had a right to do in this court, a légal rem- 
edy, on the law side of the docket, for the enforcement of their lien, 
before the bill was filed in Rhode Island. Of this légal right, which 
concerns the enforcement of a lien, the law court hère first obtained 
jurisdiction. The law court hère had no right to refuse them ex- 
écution for such a purpose, especially when the plaintiff in the judg- 
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ment does not interpose objection. If there be equities — and we bave 
seen hère on the proof that there were none — which can defeat the 
right to coerce satisfaction of the judgment to the extent of the lien, 
the attorneys, having- first commenced légal proceedings hère to that 
end, cannot be deprived of the right to pursue such remédies at law, 
except by bill on the equity side of the docket hère, or in some other 
court which bas jurisdiction of the subject-matter and parties, and to 
which the attorneys are défendants. The judgment not being in 
Rhode Island, the attorneys not being citizens of that state, or found 
therein, the court had no jurisdiction over them or their rights, save 
as it could indirectly affect them by charging the consciences of the 
plaintififs and restraining their personal action. Doubtless, for that 
reason, the attorneys were not made parties to the equity suit in Rhode 
Island. Thèse considérations, however, could not prevent the filing 
of such a bill hère. Without such a bill fded, either hère or elsewhere, 
the law court hère has no right to restrain the attorneys. It is proper 
to add, in this connection, that the high character of the attorneys for 
the Water Power Company, and the misunderstanding on their part, 
in conséquence of what took place in open court, as to where this court 
expected the bill to be filed, when it granted delay for that purpose, 
acquits them of any intention or purpose to take advantage of this 
court by filing their bill and obtaining the restraining order in Rhode 
Island. 

It is insisted that this court should exercise its légal rights over its 
process at law out of comity to the fédéral court in Rhode Island, so 
as to prevent the attorneys from having the process they asked hère at 
law. If the attorneys had been défendants to that bill, the insistence 
would bave great weight. To extend that measure of comity in this 
instance would require the law court hère so to use its discrétion over 
its process at law as to eject from its portais résident suitors who bave 
rightly invoked its power to enforce a lien, compel them to abandon 
their proceedings hère, and renew them in a distant state, there to abide 
the event of litigation, which may be long protracted, and to which 
they are not parties. The hardship résultant from such an exercise 
of discrétion is apparent; while on the other hand it would involve no 
hardship to require the Water Power Company, which, though a légal 
entity in New Jersey, is in everything except légal fiction an actual 
résident hère, to insist upon its equities, as against the attorneys' lien, 
by proper bill filed in this court. This it has declined to do. Its 
attitude does not command the favorable ear of the court to its insist- 
ence for comity, which, though in form proposed in behalf of the 
court in Rhode Island, is, in effect, asked to be extended to défendant. 
That court will hardly consider this court lacking in comity to it be- 
cause it refuses, in the exercise of its discrétion, to so use its process at 
law as to enable the défendant hère to wage litigation there with the 
attorneys, which should be carried on hère against résident suitors be- 
fore this court, who are not subject to the jurisdiction of the court in 
Rhode Island, or made parties to the litigation there. The attorneys 
were restrained in that suit only in their représentative capacity as 
attorneys, and not as to the assertion of any independent individual 
right of their own in the judgment. 
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Unlike the attorneys, Chapman & Co. are défendants, and in their 
own right, to the suit in the United States court in Rhode Island, sub- 
ject to its jurisdiction, and hâve been restrained by it. Their légal 
rights hère are net attacked, and are conceded by the bill there. They 
hâve ail along insisted that this court, on the law side of the docket, 
had no jurisdiction to enforce the equity asserted by the défendant, or 
to stay its process at law in aid of that equity, which they insisted could 
be done only under the equity powers of this court, when properly in- 
voked on bill filed hère. The attempt of the défendant hère to inter- 
pose the équitable set-ofï on the law side of the court was abandoned in 
conséquence of the plaintiffs' insistence, and the court's décision that 
it was well founded. That equity has not again been attempted to be 
set up hère by bill, or otherwise than by putting the proceedings in 
Rhode Island in évidence. Plaintiffs are hardly in condition to insist 
that this court should retain jurisdiction of this matter in order to pass 
upon defendant's equity. An unsuccessful attempt to enforce a purely 
équitable set-off against a légal right in a law court is not res adjudicata 
as to such right of set-off, and does not prevent its subséquent asser- 
tion by a bill in equity. It is no hardship upon Chapman & Co. to 
litigate this matter in their home forum with the Water Power Com- 
pany. In doing so, they take nothing to that court which really be- 
longs hère. For thèse reasons, but mainly because of the order of 
the fédéral court in Rhode Island, this court, in the exercise of its 
discrétion over its légal process, déclines, when moved by Chapman & 
Co., to so use that process as to enable them to defeat or defy the order 
of a fédéral court of co-ordinate jurisdiction, which, having jurisdic- 
tion of the subject-matter and parties, has solemnly forbidden Chapman 
& Co. to come hère at ail to enforce this exécution. 

Counsel may prépare an order that issue of exécution be stayed upon 
the payment of the amount of the attorneys' lien into this court within 
six days, and, if that is not done, exécution shall issue ; but ail moneys 
realized, in that event, in excess of the amount of the attorneys' lien, 
shall be put in the registry of the court, there to remain until with- 
drawn upon its further order. 



JOHNSTON V. FORSYTH MERCANTILE CO. 
(District Court, S. D. Georgia, W. D. Jauuary 1, 1904.) 

1. Bankruptct — Fkaudulent Transfers — Vacation — Actions — Fédéral 

Courts— Jurisdiction. 

B.v the express provisions of Act Coug. Feb. 5, 1903, c. 4S7. § 16, 32 
Ï5tat. 800 lU. S. Comp. St. Supp. 1903, p. 417], Fédéral District Courts 
hâve concurrent juriscliction with state courts in equity to set ;iside 
alleged fraudulent conveyances by a bankiupt made within four months 
prior to the filing of the bankruptcy pétition. 

2, Same— Bill— Allégations of Fraud— Sufficienct. 

A bill by a bankrupt's trustée to set aside an alleged fraudulent 
coflveyance of the bankrupt's assets alleged that just prior to the filing 
of the pétition the bankrupt's chief assets consisted of a stock of mer- 
chandise worth $6,000; that the stock was fresh, and, though a large 
part of the purchase priée thereof remained unpaid, the bankrupt, while 
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hopelessiy insolvent, and known so to be by défendant, sold the stock 
to défendant for 75 per cent, of the Invoice priée for the shoes in the 
stock, 50 per cent, of the invoice priée for the mlllinery, and 70 per cent. 
of the price for the remainder of the stoclc, which was greatly below 
the actual market value of the merchandise ; that the sale was con- 
ducted at night, with great secreey, and in the morning, before busi- 
ness hours, the pnrchaser paid to one of the banlcrupts $3,850 before 
an inventory had been taken, which wns so hastily paid that !f405.t4 
thereof had to be subseqiiently refundod; and that the sale was made 
to hinder and defraud the bankrupt's creditors, which was known to 
défendant. .HcX<l. that such alleg'ations charged a fraudiilent transfer 
with sufflcient definiteness to withstand a demurrer. 

8. Samk — Genebai, Demukiîeh — Answbiî. 

Where a bill in equlty to set aside an alleged fraudulent transfer of a 
bankrupt's assets contained allégations of fraud, a gênerai demurrer 
not accompanied by an answer denying the fraud would not be allowed. 

4. Samb— Tkndhb op Prtce. 

Where suit was brought by a bankrupfs trustée to set aside an al- 
leged fraudulent conveyance of the bankrupt's assets, the trustée was not 
bound to tender the purchaser the amount paid to the bankrupt, as a 
condition to his right to sue. 

Hardeman, Davis, Turner & Jones, for trustée. 
Robert L. Berner, for défendant. 

SPEER, District Judge. This is a suit in equity by a trustée in 
bankruptcy to recover certain assets of the bankrupt from the pos- 
session of a third party. A proceeding in invohuitary banlvruptcy 
was filed on the 23d day of June, 1903, against the Stewart-Taylor 
Company, a mercantile corporation in the tovvn of Forsyth. On july 
I5th following, adjudication was had. The bill brought by the trus- 
tée allèges that a short time, prior to the day on which the pétition 
in bankruptcy was filed, the chief asset of the bankrupt corporation 
was a stock of dry goods, notions, boots, shoes, and milHnery, and 
other merchandise, worth about $6,000. This stock was fresh and in 
good condition, and a large part of the purchase price remained un- 
paid. It is further alleged that on June 21, 1903, the bankrupt com- 
pany was hopelessly insolvent; its business was notoriously unsuc- 
cessful ; its secretary and treasurer and acting business manager had 
been absent for weeks ; that it owed its creditors about $9,000 ; and 
that its only assets were the stock of goods above mentioned, and a 
few notes and accounts, which would not exceed over $200. It is 
further alleged that this insolvent condition was fuUy known to its 
officers ; that the rents were unpaid, as were the wages of its clerks ; 
that creditors were pressing their claims for collection ; that thèse 
facts were known to the Forsyth Mercantile Company, but, notwith- 
standing this knowledge, the bankrupt corporation sold, and the For- 
syth Mercantile Company bought, the entire stock of goods of the 
bankrupts for the agreed sum of 75 per cent, of the invoice price of 
the shoes, 50 per cent, of the invoice price of the millinery, and 70 
per cent, of the invoice price of the remainder of the stock. It is al- 
leged that this was greatly below the actual market value of the mer- 
chandise (in other words, that the price was grossly inadéquate) ; 
tliat the sale was conducted at night, and with great secreey; that in 
the morning after the sale, before business hours, the purchaser paid 
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over to Taylor, one of the bankrupts, the sum of $3,850, before an in- 
ventory had been taken of the merchandise, and this was paid so has- 
tily that the sum of $405.14 had to be refunded. It is charged that this 
sale and transfer was made to hinder, delay, and defraud the creditors 
of the Stewart-Taylor Company, represented by the complaining trus- 
tée, and that this intention was known to the Forsyth Mercantile 
Company. It is charged that this transaction passed no title, and 
that, in law and equity, the Forsyth Mercantile Company should be 
adjudged to hold the proceeds in trust for complainant, who, by 
virtue of his appointment, became vested with title thereto. While 
this is true, the Forsyth Mercantile Company, it is alleged, has min- 
gled the goods thus bought with its gênerai merchandise, and has sold 
a large portion thereof. Complainant avers that he is therefore reme- 
diless at law, and, waiving discovery, prays that the transfer and de- 
livery oî said merchandise to the défendant company may be decreed 
void; that the title to the goods in question may be decreed to vest 
in complainant, as trustée, and that the défendant company be de- 
creed to hold the same in trust for him ; that an accounting shall be 
had ; and that a decree may be taken, requiring the défendant com- 
pany to pay over to complainant the fuU value of the merchandise so 
converted. 

The défendant the Forsyth Mercantile Company has interposed a 
demurrer upon the ground, first, that the complainant is not entitled 
to recover, and that there is no equity in the biU; second, upon the 
ground that the relief sought should be denied, because, while the 
complainant prays that the sale should be set aside for inadequacy of 
considération, the complainant does not ofïer to refund the money ac- 
tually paid by respondent, as he is in duty bound to do. 

Turisdiction of this proceeding is conferred by the récent amendment 
to the bankruptcy act. Act July i, 1898, c. 541, §§ 67e, 70, 30 Stat. 
564, 565 [U. S. Comp. St. 1901, pp. 3449, 3452] as amended by Act 
Feb. 5, 1903, c. 487, § 16, 32 Stat. 800 [U. S. Comp. St. Supp. 1903, p. 
417]. Jurisdiction is concurrent with that of the state court, and is 
hère invoked to set aside a transfer on the part of an insolvent debtor, 
which it is alleged is declared null and void, against the creditors of 
such debtor, by the law of the state. The amendment expressly con- 
fers jurisdiction by proceeding in equity in a District Court to set 
aside "ail conveyances, transfers, or incumbrances of his property 
made by a debtor at any time within four months prior to the fàling 
of the pétition against him, and while insolvent, which are held null 
and void as against the creditors of such debtor by the laws of the 
state, territory or district in which such property is situate." The law 
of Georgia — Code 1895, § 2695 (2) — provides : 

"Every conveyance of real or personal estate by writing or otherwise," 
etc., "had or made with intention to delay or defraud creditors, and such in- 
tention known to the party taking, shall be fraudulent in law against credit- 
ors and others and as to them null and void." 

This is otherwise stated in section 3529 of the state Code : 

"Every sale made with intent to defraud either creditors of the vendor or 
prior or subséquent purchasers, if such intention be known to the vendee, 
shall be absolutely void as against such creditors or purchasers." 
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It is to be observed that the language of the bankruptcy act above 
quoted is substantially identical with the provisions of the state statutes 
quoted. The law upon this subject takes origin at least as early as 
13 Eliz. c. 5, which déclares "that no act whatever done to defraud a 
créditer or creditors shall be of any eiifect against such creditor or 
creditors." And Lord Mansfield, in Cadogan v. Kennett, 2 Cowp. 
432, stated that he had known "several cases where persons hâve giv- 
en a fair and full price for goods, and where the possession was ac- 
tiiallj changed, yet, being done for the purpose of defeating creditors, 
the transaction has been held fraudulent, and therefore void. It is 
assisling one man to cheat another, which the law will not aliow." 
This case was cited with approval by the Suprême Court of Georgia 
in the early décision of Peck v. Land, 2 Ga. 14, 46 Am. Dec. 368.' 
There the court held that : 

"If a creditor purchase property of hls flettor în satisfaction of his own 
debt and the debts of other favored creditors, and buy a large surplus 01er, 
to the exclusion of a partlcular creditor whose suit Is pending, it is a badge 
of fraud." 

Jurisdiction in the court and jurisdiction in equity seem, then, suf- 
ficiently to appear. It is, howeyer, objected that the averments of 
fraud are not sufficiently explicit to authorize the judicial action 
sought. It is well settled that, in alleging fraud, the gênerai aver- 
ment, without setting out facts upon which the charge is predicated, 
is insufficient. The facts and circumstances upon which reliance is 
had to show fraud must be set out clearly, concisely, and with suffi- 
cient particularity to apprise the opposite party of what he is called 
upon to answer. 9 Ency. PI. & Pr. p. 686, and authorities cited. It, 
howeyer, cannot be maintained, we think, that the charges in the bill 
before the court are too vague and indefinite. While, perhaps, they 
might hâve been more elaborately stated, they are set forth with sui- 
ficient particularity to enable the défendant company to traverse and 
meet them, if it can. 

Besides, the demurrer must be overruled for another reason : 
Hère fraud is alleged in equity, and, where a bill in equity contains 
allégations of fraud, it is a gênerai rule that a gênerai demurrer will 
not be allowed, unless it is accompanied by an answer which dénies 
fraud. In this answer every allégation from which fraud can be in- 
ferred should be answered. 

With regard to the spécial demurrer that the complainant should 
hâve tendered the purchase price before he can be heard, it is suffi- 
cient to say that the rule which the défendant invokes is not appli- 
cable. This is not a pfoceeding between a vendor and vendee, where 
it is sought to set aside a sale for inadequacy of price. It is a proceed- 
ing by the représentative of creditors attacking a transaction alleged 
to bave been made to hinder and delay them, and absolutely fraudu- 
lent as to their rights. The trustée, then, certainly at this stage of the 
case, is under no obligation to tender the purchase price paid by one 
of the alleged wrongdoers in order to protect it from loss. On final 
decree, even if the complainant succeeds in sustaining his .contention, 
it may be the duty of the court to prevent, as far as possible, the de- 
fendant from sustaining loss. This, however, is a matter for future 
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détermination, and certaînly the prayer of the trustée in baiilcruptcy 
will not be denied in limine because he is unable or unwilling to ten- 
der money to the défendant which it is alleged to hâve paid out in 
furtherance of a fraud against the rights of creditors. 

In the opinion of the court, the demurrer must be overruled, and 
the bill answered. 



THE ADULA. 
(District Court, S. D. Georgia, E. D. July 18. 1901.) 

1. Pkize Causes — Compensation of Peksons for Services — Cleek. 

Rev. St. § 4623 [U. S. Comp. St. 1901, p. 31301. relating to prlze causes, 
provides that if a sale of property is ordereû the marshal sliall sell the 
eame, and fortliwith deposit the gross proceeds with the assistant treas- 
urer of the United States nearest the place of sale, subject to the order 
of the court In the particular cause. Section 4626 [U. S. Comp. St. 1901, 
p. 3131] provides that any money deposited in lieu of stipulation, and ail 
money collected on a stipulation, shall be deposited with the assistant 
treasurer In the same manner as direct ed with the proceeds of a sale. 
Held, that the fact that by agreement between the parties money paid 
on a stipulation in a prize case was paid into the registry of the court 
instead of being deposited as provided by statute did not entltle the elerlc 
to a commission thereon. 

2. Same— Prize Commissionebs. 

Kev. St. § 4647 [U. S. Comp. St. 1901, p. 3138], requlrlng prize commls- 
sioners to report annually ail sums received by them in prize causes, and 
allowing them to retain $3,000 a year, merely fixes their maximum com- 
pensation, and does not require a court to allow them $3,000 for services 
rendered during a year. 

3. Same— Marshal. 

A marshal may properly be allowed compensation outside of hls stat- 
utory fées for services rendered outside his district in transferring a 
prize to another district under order of the court, as authorized by Rev. 
St. § 4629 [U. S. Comp. St. 1901, p. 3132]. 

4. Saue, 

The compensation to be allowed to ofiicers and other persons rendering 
services In a prize cause considered and determined. 

Libel in Rem against Prize. On exceptions to report of master fix- 
ing compensation to be allowed to officers and others for services ren- 
dered in the cause and disbursements made. 

Marion Erwin, U. S. Atty. 

SPEER, District Judge. In this case the spécial master is charged 
by order of the court with the f ollowing duties : 

"Fixing the reasonable and .iust compensation to which the following parties 
are entitled, if any, in the above-stated cause, to wlt : H. H. King, clerk ; 
John M. Egan, appralser ; Clarence S. Connerat, appraiser ; Thomas F. 
Screven, executor of John Screven, appraiser ; Julian Schley, prize commis- 
sioner ; Joséphine M. Denmark, executrix of Edgar Denmark, prize commis- 
sioner ; C. H. Dorsett, auctioneer ; John M. Barnes, for his commission ; also 
what extra compensation, if any, he will be entitled to for his services ren- 
dered in carrying the Adula to New York, and services in and about the same 
there; also what amount should be paid to him for his actual custody and 
necessary expenses for the custody, care, and préservation and Insurance of 
the prize property, and in exécution of the orders of the court in référence to 
127 F— 54 
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the same, on vouchers paid, and also vouehers rendered to be paid; Marion 
Ei-win, United States district attorney, for ail services rendered by him to the 
government and captors in said case, if any ; W. R. Leaken, assistant United 
States attorney, for ail services rendered by him to the government and captors 
iu said case, if any ; George T. Cann and Mannlng Whlte, stenographers, for 
services in said case." 

The master, after due notice to the parties in interest, proceeded vvith 
the performance of his duty, and made the foliowing findings: To 
H. H. King, clerk of the United States District Court, $26.85 3-S fées, 
and $500 commissions on $50,000, tlie same being i per cent, of the 
amount paid into the registry of the court on stipulation of claimants 
on which the steamship Adula was released ; to John M. Egan, Clar- 
ence S. Connerat, and Thomas F. Screven, executor of John Screven, 
appraisers, for their services in ascertaining the value of the Adula, 
the sum of $100 each ; to Julian Schley and Mrs. Joséphine M. Den- 
mark, executrix of Edgar Denmark, prize commissioners, for services 
rendered in the proceedings for condemnation, the sum of $750 each; 
to George T. Cann and Manning White, stenographers employed by 
the prize commissioners, $86.10 and $144.55, respectively ; to C. H. 
Dorsett, auctioneer, $125, this being one-half of the compensation to 
which he would hâve been entitled if a sale had been made by him; 
to John M. Barnes, United States marshal, $1,427.15 for expenses in- 
curred by him in connection with the prize. Thèse hâve been paid by 
the marshal out of the appropriation for salaries, fées, and expenses 
of marshals. This allowance the master finds the marshal should de- 
posit in his account to the crédit of the fund for the payment of sal- 
aries, fées, and expenses of marshals, so as to reimburse that fund for 
the advances made on this account. The master also finds for the 
marshal $2,097.59 to pay off a number of expenses against the ship 
which hâve been duly proven. Thèse expenses were necessarily in- 
cident to the custody, control, protection, and navigation of the Adula 
while in his custody, such items for instance as fées of harbor master, 
boarding and fumigation, food supplies for crew, board of crew, In- 
surance, repairs to machinery, towage, ship supplies, hire of derrick, 
compensation of wrecking company, etc. The master further finds 
that there is no provision of law which authorizes compensation to be 
paid to an assistant district attorney. He finds for the district attorney 
the sum of $3,750 for compensation for his services in the trial of the 
main case. This resulted in the condemnation of the Adula and the 
recovery from the Atlas Steamship Company of $50,000, which, less 
costs and expenses, must be divided between the United States and 
such oiScers and enlisted men of the navy as are legally entitled to 
share in the value of the prize. This finding also comprehends the 
services rendered to the United States and the captors in defending 
the Adula from the intervention for salvage of the White Star Towing 
Company; that company having presented a claim for $15,000, and 
after the trial having been allowed $1,000, for extinguishing a fire on 
the Adula, which occurred while she was in charge of the marshal in 
New York Harbor. For his cost and commissions the master allows 
the United States marshal $82.70, and for his compensation he is al- 
lowed the sum of $1,000. 
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It !S évident from the master's report that his examination of the 
iiitricate and novel questions of law, and as well the questions of fact, 
involved has been thorough, and his findings are very serviceable to 
the court. 

As to the propriety of the allowance of $500 to the clerk as i per 
cent, commissions on tlie $50,000 collected on the stipulation in view 
of which the Adula was released to her owners the court has some 
difficulty. Section 828 of the Revised Statutes [U. S. Comp. St. 1901, 
p. 635], allows the clerk "for receiving, keeping and paying out money 
in pursuance of any statute or order of the court one per centum on 
the amount so received, kept and paid." Section 4626 of the Revised 
Statutes [U. S. Comp. St. 1901, p. 3131], which relates specifically to 
prize causes, provides that "any money deposited in Heu of stipula- 
tion and ail money collected on a stipulation, not being costs, shall 
be deposited with the assistant treasurer in the same manner as di- 
rected with the proceeds of a sale." Section 4623 of the Revised Stat- 
utes [U. S. Comp. St. 1901, p. 3130] provides: "If a sale of property 
is ordered, the marshal shall sell the same in the manner required by 
the court, and collect the purchase money and forthwith deposit the 
gross proceeds of the sales with the assistant treasurer of the Unitea 
States nearest the place of sale, subject to the order of the court in 
the particular cause." In this case, by agreement between the parties, 
the money was deposited in the registry of the court, and upon de- 
posits in the registry the clerk has been uniformly allowed his commis- 
sion of I per cent. Thus the question is presented, is the allowance 
to the clerk of i per cent, commissions on this deposit permissible, in 
view-of the statutory provisions above set forth? If not, it would seem 
that a clerk is entitled only to his ordinary costs and the fee for his 
services in prize causes, namely $25, and is not entitled to a commis- 
sion on the entire sum. Since it is clear that the money collected on a 
stipulation should be deposited with the assistant treasurer in the same 
manner as if the ship itself had been sold, in this case the stipulation 
ought to hâve provided that the proceeds should be thus deposited sub- 
ject to the order of the court, and the fact that the stipulation provided 
otherwise cannot legally subject the fund to an exaction which could 
not hâve been made upon it had there been a compliance with the 
terms of the statute. For thèse reasons the allowance made by the 
master of $500 as commissions to H. H. King, clerk of the district 
court, is disapproved. No hardship is inflicted upon the clerk, for his 
ordinary costs and allowance under the statute is ample compensation 
for ail the services he has rendered. 

The appraisers were of the opinion, as appears from the letter of 
their counsel, that their services were worth $500 each. Thèse gentle- 
men took their oath of office as appraisers, and on the same day made 
their report. Since, therefore, their services were completed in a part 
of one day, the allowance of the master is quite libéral and is approved. 

It is objected by the prize commissioners that the allowance of $750 
by the master is not sufïicient. It appears from the record, however, 
that thèse gentlemen were engaged in taking testimony for only about 
II days, and, while the duties of thèse gentlemen were performed in 
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a manner higljly satisfactory, the court is satisfied that a smaller sum 
than that fixed by the master would be more than sufficient compensa- 
tion, and accordingfly adjudges that each prize commissioner should 
be paid the sum of $525. It is to be observed that the testimony taken 
before thèse gentlemen was not written out by them, but was reported 
by stenographers, who are themselves paid from this fund. The con- 
tention that section 4647, Rev. St. [U. S. Comp. St. 1901, p. 3138], 
allovvs them $3,000 pcr annum is not maintainalsle. This is a maxi- 
mum Hmit for the earnings of prize cornmissioners in any eue year, 
and is in no sensé a direction to the court to allow that sum. The 
fées of the stenographers are approved. 

Tlie allowance of $125 to C. H. Dorsett, the auctionecr, who at- 
tempted to sell the property, but failed to do so, is aiso approved. 
This gentleman claims $320.61. Had the sale been effected at the 
stipulated priée of the sliip, bis fées at the usual rate would bave been 
only $250, which is one-half of i per cent. As be made no sale, one- 
quarter of I per cent., the amount allowed him, seems just and 
eqtiitalile. 

The expense account of the marshal, $1,427.15, fuUy supported by 
vouchers, is also allowed, as are likewise the ascertained claims 
against the ship, $2,097.59. 

The allowance of $3,750 to the United States attorney the court 
must regretfully modify. This is $250 more than the salary of that 
skillful officer for an entire year. It is true that the case of the 
Adula involved great, novel, and difficult questions of international 
and prize law, and ihe préparation of the district attorney, Hon. 
Marion Erwin, deserves and bas received the commendation of the 
Department of Justice and is commended by the court. The Adula 
was, it is believed, the only neutral vessel finally condemned as prize 
during the Spanish American war, and so difrkult were the questions 
involved that the Suprême Court of the United States had an alniost 
cqual division of opinion upon the propriety of the decrce of condemna- 
tion made by this court, which différence of the suprême appellate tri- 
bunal is recorded with remarkable energy of diction and emphasis of 
expression. There was a rehearing, with an unchanged resuit. The 
proctors for the Adula then adopted the unusual and perhaps unpre- 
cedented course of making application to the Président for executive 
clemency to this blockade runner captured in Guantanamo Bay by tlie 
Marblehead, Commander Bowman H. McCalla, but the Président 
concluded that he would not disturb the rights which had been vested 
in the captors by the décisions of the courts. To the success of the 
case of the United States in the courts the research and préparation of 
the district attorney was most essential. It must, however, be borne 
in mind that he is already a salaried officer of the government, and, 
while the reasoning of the master upon the law indicates clearly that 
he is entitled to additional compensation in prize cases, the statute also 
provides that such compensation shall not exceed $3,000 a year. It 
is true that this statute is not in ail respects applicable to this case, 
which has remained in the courts for about three years. The spirit 
of the statute, however, is strongly advisory, and it cannot be said 
that Mr. Erwin was engaged anything likc a year in the préparation 
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and conduct of this cause. For thèse and other reasons, Hs allow- 
ance will be reduced to $2,800. 

The master has allowed John M. Barnes, Esq., United States mar- 
shal, $1,000 for his services rendered outside the Southern District of 
Georgia. Under the circumstances of the case, the court has been 
obliged to conclude that this allovvance is excessive. It is perhaps de- 
batable under section 4645, Rev. St. [U. S. Comp. St. 1901, p. 3137], 
whether the marshal is entitled in prize cases to more than a commis- 
sion of one-fourth of i per cent, on vessels and one-half of i per cent, 
on ail other prize property, calculated on the gross proceeds of each 
sale. In view of section 4629 [U. S. Comp. St. 1901, p. 5132], which 
authorizes the court to direct the marshal whenever necessary to traris- 
fer a vessel to another district for sale, and also in considération of fhe 
principle decided in United States v. Winston, 170 U. S. 522, 18 Sup. 
Ct. 701, 42 L. Ed. 1130, the conclusions of the master that the marshal 
may be compensated for his services rendered outside of the Southern 
District of Georgia in carrying the Adula to New York for sale are 
approved. It is certainly true that for his services in the Southern 
District of Georgia the marshal is allowed by statute only $62.50 in 
addition to his regular fées. It is also true that the laborious work 
donc by the marshal, such as the examination of claims, vérification of 
vouchers, care of the prize ship, crew, and witnesses, was performed 
in the Southern District of Georgia. His services outside of the dis- 
trict extended over 20 days, and, since this is the only period for which 
under the law the allowance of extra compensation is permissible, $500 
is, in the opinion of the court, under ail the circumstances of the case, 
adéquate compensation for such services. 

Save as herein modified, in ail other respects the master's report will 
be approved. 

As to the vessels entitled to share in the proceeds of the capture, 
there appearing to be no contest, and the United States district attorney 
having stated in open court that this and the respective amounts due 
each ship has been adjusted and agreed upon by the parties at in ter est 
and the proper authorities of the government, the decree for such pur- 
pose, as prepared by the United States attorney and submitted to tlie 
court, will be accordingly signed. 
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(District Court, S. D. Georgia, E. D. December 30, 1903.) 

Peize Cases— Compensation of District Attokney— Construction of 
SaXjàby Act 

Rev. St §"§ 4646, 4647 [U. S. Comp. St. 1901, p. 3138], relating to cases 
of prize, providing that the district attorney and prize commissioners 
shall be allowed just and suitable compensation for thelr services in each 
prize cause, to be determined by the court and paid as eosts, and permit- 
ting the district attorney to retain "for his services in prize cases" a suni 
not exceedlng $3,000 a year in addition to the maximum compensation 
allowed to be retalned by him by law, or "in addition to any salary hc 
may receive in lieu of such maximum compensation," were not repealed 
as to the district attorney by Act ilay 28, 1890, c. 252, 29 Stat. 179 [U. 
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S. Comp. St. 1901, p. 611], providing salaries for such offlcers, nor is he 
required by sald act to cover the allowances so made him Into the treas- 
ury. Hia services in prize causes are in the nature of spécial serv- 
ices rendered on behalf of both tlie government and tlie officers and men 
of the navy who are entitled to share In the proeeeds of the capture, and 
the court may properly malie him suitabie allowance therefor for his 
services rendered either within or without his district. 

Prize. On motion by United States for review of decree of July 
17, 1901 (127 Fed. 849), allowing compensation to district attorney. 

Alexander Akerman, Asst. U. S. Atty. 
Marion Erwin, pro se. 

SPEER, District Judge. Subsequently to the rendition of the de- 
cree for distribution in this case the United States entered the follow- 
irig motion : 

"On thls the 13th day of August, 1901, cornes the United States of America, 
and moves the court to review its order and decree of .Tuly 17, 1901. made in 
the above-stated cause, approving the report of J. N. Talley, speeiaî niaster, 
in so far as said report awards the sum of twenty-eight hundred dollars to 
Marion Erwin, Esq., United States attorney, as compensation to be retained 
by him personally for services In sald prize cause, and for grounds of the said 
motion movant shows: That said report of said spécial master and said order 
approving the same was erroneous, in this : that it waa not compétent for the 
court to allow sald compensation to the said district attorney under sections 
4G46, 4647, Rev. St. [U. S. Comp. St. 1901, p. 3138], title 'Prize,' because sald 
sections were repealed by the act of May 28, ISOC, c. 252, 29 Stat. 179 [U. S. 
Comp. St. 1901, p. 611], and was not compétent for the court to make such al- 
lowance for services rendered outside of the district, nor for services in repre- 
sentlng the interests of the government and the captors in the défense of the 
llbel for salvage. Wherefore movant prays that the said decree may be 
modified as to sald allowance. 

"Alexander Akerman, Assistant U. S. Attorney." 

This motion obviously involves the construction of the relevant stat- 
utes in pari materia. The great value of the services of the district 
attorney in this singularly interesting prize cause is not questioned. 
The success of the United States in the cause is largely ascribable to 
his acumen, discrétion, and research. It is not questioned that very 
extensive services were performed by that officer outside of the district 
to which he was appointed. They were in addition to the préparation 
and argument of the cause proper. Ail of thèse services were ratified 
by the attorney gênerai. That they were essential to the interest of 
the government may be illustrated by the fact that in one matter alone 
a salvage claim against the prize ship, resulting from fire in the harbor 
of New York, was reduced from $15,000 to $1,000. This was to pré- 
serve more than one-fourth of the entire value in controversy. It is 
equally clear that, except in cases appealed to the Circuit Court of 
Appeals therefrom, the duties of district attorney extend only to the 
boundaries of his district. With regard to the duties of that officer, 
said Mr. Justice Brewer for the unanimous court in United States v. 
Winston, 170 U. S. 522, 18 Sup. Ct. 701, 42 L. Ed. 1130: 

"He is the district attorney of the United States in the district. So far as 
locallty is eoncerned, the boimdaries of the district are the limits of his duty. 
Within thèse boundaries he Is to discharge ail his officiai duties. Beyond them 
he is not called to go." 
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With further référence to this topic, the learned justice said: 

"The duties so performed are not performed by him as district attorney, 
but by virtue of the spécial désignation and employment by the attorney gên- 
erai, aud the compensation which he may receive is not a part of his compen- 
sation as district attorney or limited by the maximum prescribed therefor." 

This case is cited for an authoritative expression as to the territorial 
iimits to which the duty of the district attorney virtute officii extends. 
But the contention of the government has a broader scope. It would 
in prize cases deny to the United States attorneys any compensation 
whatever in addition to their salaries. 

To maintain this case the government relies on the act of May 28, 
1896, c. 252, 29 Stat. 179 [U. S. Comp. St. 1901, p. 611], known as the 
"Salajy Act." This provides in section 7, that the United States dis- 
trict attorneys for each of the judicial districts of the United States 
"shall be paid in lieu of the salaries, fées, per centums and other com- 
pensations now allowed by law, an annual salary, as follows: [The 
salaries vary for the several districts.]" The act otherwise provides 
that ail fées and émoluments authorized bj^ law to be paid to United 
States district attorneys shall be charged as heretofore, and shall be 
collected as far as possible, and covered into the treasury of the United 
States. 

The enactments which this statute was designed to repeal or modify 
constituted the fee or cost System for the compensation of United 
States attorneys and court officers as outlined by a number of sections 
of title 13 of the Revised Statutes [U. S. Comp. St. 1901, p. 315], 
relating to "The Judiciary." It is not essential to enumerate thèse sec- 
tions, but they ail relate to the routine and ordinary duties of thèse 
officers. 

It is ever important in the considération of the question now before 
the court to bear in mind that the mischief sought to be corrected by 
the act of May 28, 1896, supra, was supposed to bave existed under 
the provisions of title 13, "The Judiciary," and related expressly to 
that title and to the costs and fées of court officers therein allowed. 
The compensation of the district attorney in prize cases is fixed in 
another part of the Revised Statutes, under another and distinct title, 
and is express législation on the subject of captures in time of war. 
It also comprehends the rights of officers and persons in no sensé con- 
nected with the "judiciary." The législation itself was passed June 
30, 1864, when the country was involved in war. It may well be re- 
garded, then, as législation intended to meet the exigencies of war. 
The amounts allowed for services thereby are to be paid, not from the 
public treasury, as in the case of ordinary compensation of court of- 
ficers, but from the proceeds of prizes captured either from a bel- 
ligerent enemy or from e neutral who may violate the laws of war. 
The proceeds of prize ships condemned and sold are to be paid into 
the treasury to a spécial account, in case of naval vessels, and the 
Treasury Department "shall crédit the Navy Department with each 
amount received, to be distributed to vessels of the navy, and the per- 
sons entitled to share therein shall be severally credited in their ac- 
counts with the Navy Department with the amounts to which they are 
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respectively entitled." Ail the législation upon this topic is in the com- 
prehensive spécial law enacted on June 30, 1864. In this act are found 
the provisions upon which the district attorney relies to support the 
compensation which has already been allowed him by the court. Sec- 
lion 4646 provides : "The district attorney and prize commissioners, 
except the naval officer, shall be allowed a just and suitable com- 
pensation for their respective services in each prize cause, to be ad- 
justed and determined by the court and to be paid as costs in the 
cause." Section 4647 allows the district attorney "for his services in 
prize cases" to retain a sum not exceeding $3,000 a year in addition to 
the maximum compensation allowed to be retained by him under the 
provisions of title 13, "The Judiciary," or in addition to any salary 
lie may receive in lieu of such maximum compensation. Now, by the 
act of May 28, 1896, the district attorney has been given a salary in 
lieu of his maximum compensation. From this language, which Con- 
gress thought proper to adopt, it seems very clear that whatever 
changes in his compensation the future might bave in store for the 
district attorney by amendments to title 13, "Th~e Judiciary," he was 
expressly reserved an especial and additional right in prize causes. 
It would seem difficult to gather any other meaning from the plain and 
unambiguous terms of the statute. The gênerai rule for the construc- 
tion of acts" of législative bodies is that the words are to be read in 
their popular, natural, and ordinary sensé, giving them a meaning to 
their full extent and capacity. Broom's Légal Maxims, 549. And 
again : ' 

"If the words of tbe statute are in themselves précise and unambiguous, 
tUen no more can be necessary than to expound the words in their natural and 
ordinary sensé. The words themselves do in such case best déclare the inten- 
tion of the lawgiver. But if any doubt arises from the terms employed by the 
législature, it has always been held a safe means of collecting the intention to 
call in aid the ground and cause of making the statute." Id. 551. 

The question then is, was this definite and express provision of our 
prize law for the compensation of counsel for the government for 
services of the utmost magnitude in time of war repealed by an en- 
actment, gênerai in its character, providing for his pay in the piping 
times of peace? Was it the intention of Congress that the attorney 
of the United States should receive no greater pay for the condemna- 
tion of a Cunarder when violating international law than for the 
conviction of a lard can distiller when violating the internai revenue 
laws? 

It is to be observed, moreover, that in prize cases the services of the 
district attorney are not rendered solely for the benefit of the govern- 
ment. One-half of the values condemned in cases like that of the 
Adula become the property of the officers and seamen entitled under 
the prize law. Is it not fairly presumable that Congress had this in 
mind when allowing additional compensation for the district attorney 
in prize cases ? Is it reasonable to conclude, in the absence of express 
législative déclaration to that intent, that it was the purpose of Con- 
gress to require one of its law officers to gratuitously dévote his pro- 
fessional labors to maintain the personal claims of officers and en- 
listed men in another department? What seems an additional hard- 
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ship of this construction may be illustrated by the modus operandi by 
which it is sought in this case to cover into the treasury the allowance 
made the district attorney. No question is made as to the correctness 
in amount of the allowance made to the district attorney. It is, how- 
ever, insisted that under the act of May 28, 1896, he should collect his 
allowance and pay it to the clerk, to be covered into the treasury. 
Now, under the gênerai prize law as it existed at the time, the United 
States was entitled to one-half of the net proceeds of this prize, and, 
should the construction of the movants be adopted by the court, the 
government would receive this amount, and in addition thereto the 
sum of $2,800 allowed the district attorney. This would place the gov- 
ernment in the attitude of not only denying to the district attorney his 
compensation in a case of the utmost national, and indeed international, 
interest, but, by virtue of a provision aimed at the ordinary fées and 
costs of court officers, of exacting from its officers and seamen a con- 
sidérable sum to which, if the claim of the district attorney is not main- 
tainable, they would be entitled as prize money. 

But, after ail, the contention must be determined on the question, 
has Congress repealed that express provision of the prize law allowing 
in prize cases extra compensation to the district attorney? In the 
salary act of May 28, 1896, there were no provisions or language ex- 
pressly repealing sections 4646 and 4647, which authorize extra com- 
pensation to district attorneys in cases of prize. The government, 
therefore, is driven to rely upon a repeal by implication, or on the 
ground that the salary act is the later of two inconsistent laws. But 
said the Suprême Court in Osborn v. Nickolson, 13 Wall. 662, 20 
L. Ed. 689 : "The doctrines of the repeal of statutes and the destruc- 
tion of vested rights by implication are alike unfavored in the law. 
Neither is to be admitted unless implication is so clear as to be équiva- 
lent to an explicit déclaration. Every doubt should be resolved 
against a construction so fraught with mischiefs." There is, more- 
over, a great wealth of authority in support of the proposition that a 
former law is repealed by a later one only when harmony is impossible 
and when they cannot stand together. In such cases, said the Su- 
prême Court of the United States in Chicago Railway Co. v. United 
States, 127 U. S. 409, 8 Sup. Ct. 1196, 32 L. Ed. 180: "The later 
act will operate as a repeal only where it plainly appears that it was in- 
tended as a substitute for the first act." Said Mr. Justice Story in 
Wood V. United States, 16 Pet. 362, 10 L. Ed. 342, "There must be 
positive repugnancy between the provisions of the new law and those 
of the old, and even then the old law is repealed by implication only 
pro tanto to the extent of the repugnancy." Besides, it is necessary 
to support the contention of repeal by implication that the object of 
the two statutes should be the same. The Suprême Court stated the 
rule as foUows in United States v. Clafiin, 97 U. S. 552, 24 L. Ed. 
1082, 1085 : "It is necessary to the implication of a repeal that the ob- 
jects of the two statutes are the same in the absence of any repealing 
clause. If they are not, both statutes will stand, though they may 
refer to the same subject." Maxwell on the Interprétation of Stat- 
utes. In view of thèse principles it appears that there is nothing in- 
harmonious between the compensation fixed for the ordinary duties of 
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the district attorney by the act of 1896 and the prize law fixing his 
compensation for extraordinary services resulting from a condition of 
war. Nor does it appear that the amendment to the title "The Ju- 
diciary" was a substitute for the relevant portion of the title "Prize," 
nor that the object of the two statutes is the same. It should properly 
be recalled that the act of 1896 was enacted wlien there was no shadow 
of war in the future. The salaries allowed the district attorneys, as 
appears from the records of Congress and the reports of the attorney 
gênerai, were calculated in view of their earnings in the years im- 
mediately antécédent to the act. It is clearly évident that Congress 
did not hâve in mind the enormous responsibility and labor which 
miglit devolve upon those officers as a conséquence of foreign war, 
but, as stated, the législation under the title "Prize" was enacted wlien 
Congress had the fullest appréciation of war and of its strenuous de- 
mands upon the enei^gies of every responsible officer of government. 

It is said, however, that by the salary act of 1896 Congress under- 
took to settle, once for ail, the questions relating to the compensation 
of court officers, and that this must be treated as a substitute for the 
provisions of the prize law, sections 4646 and 4647, on which the dis- 
trict attorney relies. The rule on this subject, as more than once 
approved by the Suprême Court of the United States, is enunciated by 
Chief Justice Waite in King v. Corneli, 106 U. S. 395, 396, i Sup. Ct. 
312, 27 Iv. Ed. 60, as follows: "While repeals by implication are not 
favored, it is well settled that, where two acts are not in ail respects 
répugnant, if the latter act covers the whole subject of the earlier, and 
embraces new provisions, which plainly show it was intended as a sub- 
stitute for the first, it will operate as a repeal." See, also, Paquette 
Habana, 175 U. S. 678, 20 Sup. Ct. 290, 44 L,. Ed. 320. 

While this is true, it is also, true that the salary act under the title 
"The Judiciary" does not, in our opinion, plainly show that it was 
intended to afford a substitute for the compensation allowed the dis- 
trict attorney along with other prize commissioners by the statutes un- 
der the title "Prize," which we hâve had under considération. When 
contrasted with the ordinary duties of that officer, so différent are the 
topics to which the law in prize cases relates, so consequential the 
services of the law offîcer of the government to the public, so grave 
and délicate the international questions which continuallv arise in 
prize cases, and so tremendous the responsibility upon the United 
States attorney, that it would seem to strain the constructive faculty 
tO' conclude that the sections of the act of 1864 relating to captures 
by our maritime forces in time of war bave been wholly superseded 
and set aside by the act of 1896, fixing the ordinary compensation of 
court officers in time of peace. The salary act was passed as légis- 
lation on an appropriation bill. It is true that it purports to repeal 
conflicting laws, but whether a law bas been repealed is a judicial, and 
not a législative, question. It is not unimportant that an attentive 
examination of the debates on the salary bill, both in the Senate and 
in the House, will make it plain that no member of either house dis- 
cussed or referred to in any manner the statutes under the title "Prize," 
or the compensation of court officers in prize cases. We conclude, 
therefore, that Congress neither expressly nor impliedly repealed sec- 
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tions 4646 and 4647, by virtue of which the district attorney bas been 
adjudged entitled to the allowance made him. 

If grounds were needed to support the allowance made the district 
attorney in this case, ample illustration of its propriety would be found 
in the record in re The Adula, in which bis services were rendered, 
the eminence of counsel by whom he was opposed, the reiterated hear- 
ings in the District and Suprême Courts, and the grave, novel, and 
intricate considérations of international law, important questions of 
practice in prize cases, the large amount involved, and the tremendous 
and persistent efforts of the claimants to defeat the condemnation of 
what is believed to be the only prize displaying the flag of a neutral 
power captured by our navy and condemned by our courts during 
îhe Spanish-American War. 

For thèse reasons the motion of the government is denied. 



BANK OF BRITISH NORTH AMERICA v. FREIGHTS, ETC., OF THE 

ANSGAR. 

SAME V. FREIGHTS, ETC., OF THE HUTTON. 

(District Court, S. D. New York. February 8, 1904.) 

1. SniPPiNG— Oeal Pledge of Fbeight— Validitt— Following Fund. 

A time charterer of two steamships, who rechartered the same for par- 
ticular voyages, borrowed money from a bank with which to pay charter 
faire, under an agreement that the freight should stand pledged for its re- 
payment. He indorsed the subcharters to the bank with memoranda of 
the freights and insurance policies thereon, agreeing that the bank might 
collect the freight, or that he would do so as its agent. At the end of the 
voyages he collected the freights, which he deposited in another bank in 
his own name, and shortly thereafter died, having in the meantime, how- 
ever, checked out for his own purposes a part of the money. Held, that 
the pledge, although oral, was valid, and the money, having been collected 
by him as agent, became a trust fund, which did not lose its identity be- 
cause deposited by the agent in his own name, nor because of his appro- 
priation of a part thereof, but could be followed and identified as freight 
money, 

2. Same— StriT to Bnfoece Lien. 

The proper proceeding by the bank to enforce its lien was by a libel in 
admiralty against the deposit as freight money. 

3. Same— Appropriation of Trust Fund by Agent— Application of Deposit 

TO Payment of Check. 

The pledgor drew a eheck on the deposit to pay charter faire on a third 
vessel, and before the eheck was paid he deposited in the same account 
money received as freight from such vessel. Held, that such deposit should 
be applled to the payment of the check so far as it would go, leaving the 
trust fund unimpaired, escept to the extent of the différence between the 
deposit and the check. 

In Admiralty, 

Hornblower, Byrne, Miller & Potter, for libellant. 
Wheeler, Cortis & Haight, for claimant. 

ADAM S, District Judge. Thèse actions were brought by the libel- 
lant, the Bank of British North America, to recover certain moneys 
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on deposit with the Bank of New York. The moneys are alleged ta 
be the earning's and freights of the steamships Ansgar and Hutton and 
were deposited by Edward Perry, the charterer of the steamships, who 
Lipon their arrivai in New York, collected the moneys and deposited 
them to his own crédit in the said bank, in 1901. For a long time 
prior thereto, Perry had been doing business in New York under the 
name of Edward, Perry & Co. This business consisted of hiring ves- 
sels on time charters and letting them for particular voyages. The 
Ansgar and Hutton were among thèse vessels. Their charters pro- 
vided that payment of the hire of the vessels was to be made semi- 
monthly in advance and in default of payment, the owners should hâve 
the faculty of withdrawing the steamships from the service of the 
charterers; also that the owners should hâve liens upon ail cargoes 
and ail sub-freights for any moneys due under the charters. 

The libellant is a corporation under the laws of the Kingdom of 
Great Britain, and does a gênerai banking business under its charter. 
It had an agency in the City of New York. Perry had been doing busi- 
ness with it for a number of years. In 1898, he applied to the agent 
of the libellant to make arrangements for advances of money, wliich 
he would require from time to time to pay the hire of vessels, he would 
hâve to charter in his business, stating that the advances would be re- 
paid on his collecting the freights and to secure the advances, the char- 
ter parties of the vessels would be endorsed over to the bank, entitling 
the libellant to collect the freights, but if that course should not be 
pursued, Perry would collect the freights as agent of the bank and 
secure the bank against loss of the freights by a poHcy of insurance 
in each case. In pursuance of the arrangement which followed, some 
sixteen advances were made from time to time, between 1898 and 1901; 
when Perry died. 

In December, 1900, Perry wrote to the bank asking for advances 
against the freights of the Ansgar and Hutton, stating that the former 
was on her voyage home from Java or Calcutta with her hire paid to 
December 27th, 1900; also that the Hutton was about to begin a voy- 
age home and her hire was paid to January 3rd, 1901. He promised 
to send later, the charter parties and memoranda of freights over to 
the bank as well as the insurance policies. The bank thereupon ad- 
vanced him $20,000, which he deposited in the Bank of New York, 
making a note on the stub of his check book that $10,000 were ad- 
vanced against the freights of the Ansgar and $10,000 against the 
freights of the Hutton. On the 23rd of January, 1901, he sent in to 
the bank the documents relating to the Ansgar, and on February 2nd, 
1901, he sent in the documents relating to the Hutton. On January 
30th, 1901, he asked for an additional $10,000, against the Ansgar, 
which were given him and he deposited them in the same bank, making 
an entry on his check book that they were advanced against the freights 
of the Ansgar. On the I5th of February, he asked for and received 
$20,000 more, $10,000 against the freights of each vessel, and he made 
an entry to such effect upon his check book. The total advances against 
the freights were $50,000, $30,000, against the Ansgar and $20,000, 
against the Hutton. The Ansgar completed her voyage on the lotîi 
of April, 1901. Perry collected $21,000 freights for this voyage and 
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deposited them in th&Bank of New York, between tlie igth and the 24th 
of April. The Hutton completed her voyage prior to April 26th and 
Perry collected the freights, amounting to $18,000, which were deposit- 
ed, in the same bank. Perry died on the 8th of May, without having 
notified the bank that he had collected the freights. 

It was found, when Perry died, that his bank balance was $27,605.87. 
$8,802.08 of this has been released and the balance of $18,803.36 is 
claimed in this action by the libellant. 

By an expert examination of the bank account of Perry, it is claimed 
by the libellant that it has been established of the $18,803.78, $803.78 
consist of the freights of the Ansgar and $18,000 of the freights of the 
Hutton. 

Out of the $10,000 received from the libellant Deceniber 26th, 1900, 
on account of the Ansgar's freights, $5,650.48 were paid for hire of that 
vessel. Out of the $10,000 received from the libellant on January 30th, 
1901, $11.42 were paid for cables on account and $3,184.06 for hire 
of the vessel. Out of the $10,000 received from the libellant on the 
I5th of February, 1901, $3,332.72 were paid for hire of the vessel. 

Out pf the $10,000, received on December 26th, 1900, as against 
the freights of the Hutton, there were paid on account of the hire for 
the first half of the month ending February 3rd, 1901, $469.44; for 
expenses January 4th, 1901, $21.12; for the hire for the second half 
of said month, $3,467.11. Out of the $10,000, advanced against the 
freights of the vessel on the i8th of February, 1901, there were paid 
$3,468, being for the second half of the month ending ]\Iarch 3rd, 1901. 
On the 4th of March, 190I, there were paid for hire $371.53, being 
for the fîrst half of the month ending April 3rd, 1901. Therefore, out 
of the $20,000 advanced against thèse freights, the sum of $7,797.20 
was appHed in aid of the vessel's voyage. 

The testimony shovi^s that the total sum of $18,803.78, now on deposit 
in the Bank of New York, consists wholly of money received from the 
freights of thèse steamships. Of this sum, $803.78 are ail that are left 
of the freights collected by Perry from the Ansgar. The balance of 
$18,000 consists of the deposits made of the freights of the Hutton, 
being ail the freights collected by Perry from that vessel. 

The question to be determined is, whether there was a valid hypothe- 
cation of thèse freights and whether they can be collected by the libel- 
lant in this proceeding. 

The libellant contends that the testimony shows that the libellant, in 
the course of its dealings with Perry, made thèse advances, pursuant 
to a request in writing from Perry in each instance, and that the évi- 
dence in the case shows an intent upon Perry's part to pledge thr 
freights and that the advances were made upon the faith of the pledges. 

The claimant contends that the intention of the parties was not te 
create a trust but a maritime lien upon the freights and that as the 
lienor did not intervene and collect the freights, but allowed them to be 
paid to Perry, who used some of them for his own purposes, they 
ceased to be freights and the lien was lost. 

The answer to the claimant's contention seems to be, that, under the 
circumstances, Perry was collecting ail the freights as the agent of the 
libellant and the fact that he appropriated some of the money for other 
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purposes, did not change tlie relation of the parties with respect to what 
was left, when the lienor did step in and assert its right. It was not 
necessary that the pledge, or assignment of the freights, should be in 
writing. In admiralty, an oral pledge is sufficient, when duly estab- 
lished— Freights pf the Kate (D. C.) 63 Fed. 707; The Advance, 72 
Fed. 793, 19 C. C. A. 194. And this is the proper form of proceeding to 
enforce a lien so established — American Steel Barge Co. v. Chesapeake 
& O. Coal Agency Co., 115 Fed. 669, 53 C. C. A. 301. 

There is no necessity for ascertaining respective priorities of liens 
in this case, as the only party asserting a lien before the court, is the 
libellant. It is only essential to détermine whether this constituted a 
valid maritime lien, to entitle the libellant to succeed. 

The claimant cites and relies upon the récent English case of Taggart, 
Beaton & Co. v. James Fisher & Sons, 9 Aspinall's Maritime Cases, 381. 
There it was held that a lien on sub-freights in a time charter party to 
a ship-owner as security for the payment to him of the hire of the ves- 
sel, gives the ship-owner a right to stop sub-freights only before such 
sub-freights hâve been paid to the time charterer or his agent; but 
when once sub-freights bave been paid as freight to the charterer or his 
agent, the ship-owner's lien or right to stop the freights is gone and he 
can not follow such freights after they bave been paid. 

The f acts are quite différent f rom those appearing in this case and the 
principle applied differs materially from the one involved hère. There 
was no agency there— at least none appears from the report of the case 
— as I find existed hère. If the freights hère were paid to the charterer 
as agent of the libellant, and there was no termination of the relation, 
it would seem that it continued to the end and entitled the principal to 
step in at any time and assert its right to the fund. As a matter of fact, 
the money in this case never lost its identity as freight. In that case 
Lord Alverstone said: 

"If we had to décide that its being freiglit, and received by James Fisher 
and Sons as freight, and being still in their hands as freight, the shipowners 
could not claim it iiecause .Tames Fisher and Sons were trustées for Tagart, 
Beaton and Co., I should hâve had very great doubt, and therefore I do not 
want to indorse that part of the judgment at ail." 

The fact that Perry drew out some of the funds for other purposes 
than those of thèse vessels is lu-ged as a bar to the libellant's recovery, 
but it is now a settled doctrine that trust funds may be followed and 
identified by the one entitled to the possession thereof — Kustchhull v. 
Hallett, 13 Ch. D. 696; Mercantile Trust Co. v. St. Louis & S. F. Ry. 
Co. (C. C.) 99 Fed. 485 ; Roca v. Byrne, 145 N. Y. 182, 39 N. E. 812, 
45 Am. St. Rep. 599. What money Perry drew out of the funds must 
be deemed to hâve been out of his own funds, if he had any, in préf- 
érence to the trust fund— Importers & Traders' Bank v. Peters, 123 
N. Y. 272, 25 N. E. 319. Therefore, such of the money advanced as 
remained was clearly impressed with the original trust and liable to be 
appropriated by the owner when it could be found and identified. 
There is no doubt of the identity o£ the fund now claimed. 

One other point needs attention. On the 6th of May, Perry drew a 
check of $3,479.25 on the fund in bank for the hire of the steamship 
Bergenhuss. On the next day a check on the Seaboard National Bank 
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for $2,500 on account of that steamship was deposited and remains as 
a part of the bank balance, now claimed by the libellant as the freights 
of the steamships Ansgar and Hutton, on the theory that, to the extent 
of its amount, it replaced the $3,479.25, leaving the balance depleted to 
the extent of $979.25 and causing a loss to the libellant of that amount. 
The claimant urges that the $2,500 can not certainly be deemed a part 
of the fund applicable to thèse steamships as it was clearly Bergenhuss 
money. At first glance, the claimant's contention seems to be sound, 
but when it is considered that the money in question, partially replaced 
the withdrawal of $3,479.25, which otherwise would hâve remained on 
deposit to the crédit of thèse steamships, under the theory first men- 
tioned herein, the libellant's contention appears to be more logical, espe- 
cially in view of the fact that the check for $3,479.25 was not presented 
or paid by the bank until the 8th of May, two days after its date. Be- 
fore the actual payment of the check, the $2,500 were deposited. 
It appears that this amount was regarded as cash and subject to Perry's 
check. If the $3,479.25 transaction had not taken place, the fund 
would hâve been that much larger for the benefit of the libellant. Hav- 
ing taken place, however, to the détriment of the libellant, and $2,500 
having been subsequently deposited on the same account, it would seem 
that equity should appropriate the money to repair the loss to the ex- 
tent it would go and in this view the $2,500 should be applied on the 
payment of the May 6th check for the hire,of the Bergenhuss, leaving 
the original account unimpaired by the transaction, beyond the loss of 
$979.25, the différence between the two checks. 

It follows from the foregoing conclusions, that there should be de- 
crees for the libellant. 



In re MANDEL. 
(District Court, S. D. New ïori. November 2, 1903.) 

1. BANKBTJPTCY — SCHEDTJLES AS EVIDENCE OF INSOLVENOY. 

The verifled schedules of a bankrupt are compétent évidence on ttie ques- 
tion of his insolveney, not only when tlie pétition was flled, but also wlien 
a conveyance claimed to bave been preferential was made, if witbin a rea- 
sonable time prlor thereto. 

2. Same — Pkbfeeences. 

A feankrupt had from time to tlme assigned accounts recelvable to a 
bank and borrowed money thereon to an amount less than their face un- 
der a prior agreement that any surplus collected on such accounts should 
be applied on any other indebtedness which might at the time be due the 
bank. Held, that such agreement related to the time when it became 
efCective as to any particular accounts by their delivery thereunder, and 
that as to accounts assigned and delivered within four months prior to the 
bankruptcy, and when the debtor was Insolvent, the application of the 
surplus therefrom by the bank to a prior indebtedness constituted the giv- 
Ing of a préférence. 

3. Same — Voidable Pbefeeence— Notice of Debtoe's Intention. 

Evidence considered, and held to show that at the time property was 
transferred to a créditer by an insolvent debtor, within four months prior 
to her bankruptcy, the credltor had reaisonable cause to believe that a préf- 
érence was Intended, which rendered the préférence voidable at suit of the 
trustée. 
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In Bankruptcy. On report of spécial commissioner, 

To the Hon. George C. Holt, United States District Judge : 

I, Stanley W. Dexter, spécial <'ommissioner to whom It was referred to take 
testlœony of the ownership ci' !lio accounts claimed by the Jefferson Bank, of 
the City of New Yorlc, in and by virtue of an alleged assignment prior to the 
filing of the pétition in banla-nptcy herein, and as to the alleged assignment 
thereof, and the validity of said assignment, if any be found to hâve been made, 
to hear such witnesses as shall be offered by either side, and to report with ail 
convenient speed to this court, witli my opinion thereon, and the parties hereto 
having appeared before me on due notice, the trustée herein belng represented 
liy Lesser Bros., bis attorneys, and the Jefferson Bank by Strasbourger, Weil, 
Eschwege & Schallek, its attorneys, and testimouy taken thereon, which is re- 
turned herewith, and due délibération liaving beeu had, and after considering 
the briefs submitted by both parties, do find and report as follows : 

The bankrupt was eugaged in the flower and feather business, as successor 
to the business founded by her late hVisbaud. The entire management of the 
business, however, was in the hands of the bankrupt's brother, Abraham Rosen- 
thal, under and by virtue of a fuU power of attorney, which Is dated February 
6, 1902. The business of the bankrupt was largely conducted by the aid of 
crédit furnished by the Jefferson Bank. Transactions with this bank began 
in February, 1902, upon the opening of a business account, and the trausfer 
to the bank of a number of accounts, upon which the bank advanced 70 per 
cent, of the face value. The first loan of this nature was of $1,530.08. A 
number of other loans were made from time to time upon the same collatéral, 
the bank accepting the assignment and collecting the accounts. The equity in 
the accounts was carried to a separate account, knowu as "the equity or col- 
latéral" account, and the surplus credlted each month to the bankrupt's busi- 
ness account. On the opening pf the account with the JefCerson Bank an agree- 
ment was made between the 'bankrupt, acting by her said attorney, and the 
bank, whereby the bankrupt agreed that the bank should bave a lien upon any 
surplus of the deposit account, and upon ail property of the bankrupt left with 
the bank as security or otherwise, and upon ail collatéral to any loan or other- 
wise, which collatéral should also be held for any other liability to the bank, 
whether then existing or thereafter coutractcd. 

Prier to September, 1902, the bank had advanced to the bankrupt upon two 
certain promissory notes the snms of $700 and $600, respectivcly, which, at the 
time of the adjudication hereinafter referred to, remained unpaid. The ac- 
count between the bank and the bankrupt was ad.iusted on or about August 2, 
1902, as of the business transacted between them up to July 17, 1902, when 
the spring business closed. Since that date there bas been no adjustment be- 
tween the parties. 

It appears by the évidence of Louis Kress, the bookkeeper of the bankrupt, 
and thoroughly familiar with the business, that the practice of assigning ac- 
counts to the Jefferson Bank began in February, 1902, and continued upon the 
usual basis of 70 per cent., down to the last trausactlon, which was September 
26, 1902, the validity of which is now assailed. 

In August and September the bankrupt's business was getting into diflicul- 
ties. The $700 note, which was discounted June 27, 1902, by the bank, was 
not met at maturity, but renewed on August 2Gth for two months. In the 
month of September the witness testified, "We were tied up, and people were 
getting Impatient as the notes were falling due ; they had threatened suit ;" 
and Rosenthal was already consulting counsel as to the condition of the busi- 
ness. On September 20, 1902, the bookkeeper, at the request of Bosenthal, pre- 
pared thirty-seven statements, showing thirty-seven différent accounts, aggre- 
gating $2,657.43, which he delivered to Mr. Rosenthal for the purpose of taking 
them to the bank and obtaining the usual loan. Thèse accounts were stated 
by the bookkeeper to be good and collectible, and the best that remained avail- 
able. The witness stated that Rosenthal meant to secure the bank on the ma- 
turlng notes as well, but the évidence is vague in this regard. The assignment 
in question was taken to the bank, and the sum of $1,000 only was advanced. 
înstead of the usual 70 per cent., as had heretofore been granted. The vice 
président of the bank swears positively that he had no information as to ths 
insolveut condition of the bankrupt at the time and made no inquiries. The 
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money In question was used by Rosenthal as follows: $300 was pald to hls 
attorney for services net appearing In the évidence, $250 to G. Rosenthal & 
Sons for a protested check, $150 to S. I. Richman & Go. for another protested 
check, $150 for pay roll, and $150 to the bankrupt personally. 

On October 15, 1902, 19 days after this transaction, the bankrupt flied her 
pétition, and was adjudicated bankrupt, the attorney in the proceeding beln? 
the same attorney to whom the sum of $300 was pald as aforesald. The sched- 
ules show that her llabilitles amounted to $26,931, and nominal assets $6,673. 
Llabilities to the estent of $10,906 were secured, leavlng unsecured llabilitles 
of $16,025 and nominal assets of $6,673. In the nominal assets was a stock 
of goods valued at $4,000 whlch were aetually sold by the recelver for $1,050. 
It is apparent that on that date the bankrupt was hopelessly insolvent. 

Upon the foregoing state of facts the trustée petitioned this court for relief 
by injunction against the collection of the assigned accounts by the Jefferson 
Bank, and for the usual order of référence to détermine the validlty of the 
bank's claim, the attorney for the bank agreeing to refer the matter for the 
purpose of taking testimony, and an order was made on March 12, 1903, re- 
ferring the matter to the référée In bankruptcy as spécial commissioner. 

I hâve treated the présent proceeding as in the nature of an action by the 
trustée to set aslde the assignments in question under the provisions of section 
60 (Act July 1, 1898, c. 541, 30 Stat. 562 [U. S. Comp. St. 1901, p. 3445]), as 
an unlawful préférence received by the Jefferson Bank, with reasonable cause 
to believe that It was so intended. Sueh belng the case, It is necessary for the 
trustée to establisb : First, the insolvency of the debtor ; second, the obtaln- 
ing by one créditer of a greater percentage of hls debt than auy other credltor 
in the same class ; third, the giving of a préférence within four months ; 
fourth, reasonable cause on the part of the créditer to believe that a préférence 
was intended. In re Eggert, 4 Am. Bankr. B. 449, 102 Fed. 735, 43 C. C. A. 1 ; 
Mathews v. Hardt, 9 Am. Bankr. R. 373, 80 N. Y. Supp. 462. 

First. As to the Insolvency of the debtor : I am satisfied from the évidence 
in this case that Panny Mandel was insolvent on September 26, 1902, and for 
a considérable period prier thereto. The transaction in question occurred less 
than three weeks prlor to the bankruptcy, and the schedules verifled by her 
are compétent évidence, not only of her Insolvent condition at that time, but 
also on the question of insolvency within a reasonable time prlor thereto. 
Bank of New York v. Southern National Bank, 170 N. Y. 1, 62 N. E. 677; 
Bally V. Hornthal, 154 N. Y. 648, 49 N. E. 56, 61 Am. St. Rep. 645. The testi- 
mony of Kress, the bookkeeper, is also cogent évidence to the same elïect. 
The bankrupt was belng pressed for money, two cheeks had gone to protest, 
and the credltors were threatening suit. The deflciency of nearly $10,000 be- 
tween the unsecured liabllltles and the nominal assets bas not been explained, 
and leaves no room for doubt that on September 26, 1902, the bankrupt was 
entirely insolvent, and I so find and report. 

Second. That the Jefferson Bank, by retaining the surplus accounts, bas ob- 
tained a greater percentage of its debt than any other créditer in the same 
class is also apparent. The vice président of the bank testlfled that the bank, 
aeting upon the agreement of February 6, 1902, applied $600 from the surplus 
of equity account to the payment of the note of that amount then maturing, 
and proposed to apply any further equity payments on the remaining indebted- 
ness. 

Third. Under the ruling in the case of Mathews v. Hardt, 9 Am. Bankr. 
B. 373, 79 App. Dlv, 570, 80 N. Y. Supp. 462, whlch was decided by the Appellate 
Division of the Suprême Court, this department, in January, 1903, it was beld. 
construlng section 60 of the bankruptcy act, that an agreement by whlch a flrm 
was to make an advance to a corporation, and should hâve a lien for the same 
upon the property of the corporation, is to be treated as of the date when 
possession was taken, and not when the agreement for the lien was glven. 
The question to be determined in such cases Is therefore : "DId the delivery of 
the possession to the défendants and thelr taking possession within four months 
of the bankruptcy constitute a préférence within the meaning of the bank- 
ruptcy act?" As is well stated in the opinion In this case, "the trend of the 
décisions In the United States Suprême Court under the récent bankruptcy 
set upon the subject of the date of transfers is in support of the view that, 
127 F.— 55 
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with respect to an instrument of transfer, It Is the time when such Instrument 
is reccirded or when possession is taken or notice is otherwise brought liome 
to the creditors of the bankrupt that is controUing." In Croolis v. Bank, 3 
Am. Bankr. R. 242, 61 N. ï. Supp. 604, decided by the Appellate Division, the 
court says : "It is the resuit or effeet of the act done which is declared against, 
not the manner or method by whleh it Is done. No matter how circuitous the 
method niay be, if the effeet of a transfer of property, made wlthin four months 
before the flling of a pétition In bankruptcy, is to enable any of the bankrupt's 
creditors to obtain a greater percentage of his debt than others in the same 
class, then such transfer is voidable, if the person receiving it or to be beneflted 
thereby had reasonable cause to believe that it was intended thereby to give 
a préférence." 

Under thèse authorities, I am constrained to report that the agreement of 
rebruary 6, 1902, did not give the Jefferson Bank any power to retain the 
surplus of the accouuts assigned to them, and apply them on the gênerai in- 
debtedness of the bankrupt, as against the claims of the other creditors in this 
proceeding. The nature of the transaction must be determined as of Septem- 
ber 26, 1902, when the assignment was actually made and possession taken 
thereunder. This beiug within four months of the bankruptcy, and the bank- 
rupt at the time insolvent, constitutes, in my opinion, a préférence, within the 
meaning of section 60, subd. "b," so far as the attempted disposition of the sur- 
plus of the aecounts is concerned. 

I am satisfled that the bank made the advance of $1,000 at the time of the 
transfer, and as to that estent the assignment is valid. There is also no ques- 
tion in my mind as to the validity of any of the assignments other than that 
of September 26, 1902, as ail of such were made in the regular course of busi- 
ness and for a présent considération. But the surplus under thèse assignments, 
as well as those involved in the transaction of September 26, 1902, is the sole 
question concerning which any serious controversy may arise. 

Fourth. This brings us to the last élément necessary to render the transac- 
tion voidable, to wit, did the Jefferson Bank hâve reasonable cause to believe 
that a préférence was intended? It is strenuously urged that the circum- 
stances attending the last advance were of so unusual a nature as to raise the 
natural presumptiou that the bank knew, or should bave known, that a préfér- 
ence was intended. Mr. Radt, the vice président of the bank, who conducted 
the transaction on behalf of the Jefferson Bank, denied positively any informa- 
tion as to the failing condition of the business of the bankrupt, and testiiied 
that he made no inquiries as to tlie business or the purpose for which the 
money was intended. He had previously made advances on suoh assignments, 
and relied on his acquaintance and knowledge of Rosenthal. In answer to a 
question as to wliether it was his custom to advance money on aecounts with- 
out inquiring as to the financial condition of the depositor, he stated : "It is 
only the custom when the people commence to cash aecounts : af terwards we 
take them right along as we go along." Mr. Radt does not explain very clearly 
why he did not advance the usual 70 per cent, on the aecounts then presented 
to him, which, as stated, aggregated $2,657.43 ; but Mr. Rosenthal testifies 
that the reason was that the aecounts in question were not rated, and there- 
fore not as valuable as the préviens ones. In this he is contradicted, to a cer- 
tain extent, by Mr. Kress, who stated that the aecounts were good and col- 
lectible ; and he further stated that Rosenthal stated or implied that there had 
been more claims handed down than the amount he should hâve recelved to 
secure the bank for money loaned. 

I am inclined to believe Kress' testimony rather than that of Rosenthal. 
Mr. Radt testifled that he had known Rosenthal for years, and Rosenthal tes- 
tifles that he never knew Radt before he went to the bank. It is quite likely 
that Radt made no inquiries, being satisfled to keep the aecounts and apply 
the balance as collected under the agreement of February 6, 1902. If he had 
inquired, he certainly would hâve discovered the condition of the business. 
The fact that two cheeks had gone to protest must hâve been known to him, 
or might hâve been easily ascertained. The disposition of the money might 
also hâve enlightened him as to the condition of the business. He would bave 
learned that cash was being pald to take up protested cheeks, and to pay a 
lawyer, presumably for advice in regard to bankruptcy proceedings, and that the 
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bankrupt was applying the rest to her own Personal use. Tliore is no nnpstion 
that at the time the loan of $1,000 was obtained the bankrupt was meditating 
thèse proceedings, and, in vlew of the close relations between the bank and 
Roseuthal, I cannot resist the presumption that the assignaient of so large a 
number of accounts was part of a plan tacitly understood between them, by 
whieh the bank was to get the beneflt of the surplus. The action of the bank 
In applying the surplus to the flrst note conflrms this view. I think that the 
surrounding circumstances were such as would hâve led an ordinarily prudent 
business man to believe that a préférence was intended, and I so flnd and 
report. 

The total face value of the accounts assigned after the date of 
the prevlous statement appears by the testimony at pages 121 
and 124 to be $5,93T 30 

Of this there has' been assigned on September 26, 1902, 37 ac- 
counts, of the aggregate face value of 2,657 43 

Leaving accounts assigned to the bank prior thereto of the face 

value of $3,279 87 

unaffected by this décision. 

By the stipulation flled herein October 15, 1903, it appears that 
the receiver and trustée hâve colleeted thirty assigned ac- 
counts, aggregating $2,981 38 

Of whieh there belongs to the trustée in bankruptey 
under this décision §592 70 

But it also appears by the same stipulation that the 
bank has colleeted from the assigned accounts of Sep- 
tember 26, 1902, and improperly retained 215 75 808 45 

over and above the loan of $1,000, interest and commissions, 
and that assigned accounts of the face value of $031.76 remain 
uncollected. 
I therefore flnd and report that, upon the assignment by the 
Jefierson Bank of the following accounts remaiitîng uncol- 
lected, viz. : 

Mrs. A. Malone $ 34 35 

Mrs. L. F. Funk 139 30 

A. Neger 153 34 

Mrs. G. Cullen 58 50 

Mrs. A. R. Gerstel 170 12 

Mrs. M. J. Rabits 76 25 

Total uncollected $031 76 

— The trustée in bankruptey should pay to the Jefferson Bank 

out of the balance in his hauds the sum of $2,172 93 



— The sam,8 being the proceeds of ail amounts colleeted by said trustée and 
assigned to the Jefferson Bank, less the proceeds of accounts assigned on Sep- 
tember 26, 1902, colleeted over and above the sum of $1,000, above set forth. 

I further report that the commissioner's fées in this référence, amounting 
to $75, and the stenographer's fées, amounting to $38.05, should be paid as may 
be direeted by the order of the district judge. 

AH of whieh Is respeetfully submitted. 

Lesser Bros. (William Lesser, of counsel), for trustée. 
Strasbourger, Weil, Eschwege & Schallek (Emanuel Eschwege, of 
counsel), for claimant. 

HOLT, District Judge. Referee's report confirmée!. 
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PETERSON V. EIGHT HUNDRED AND SIXTT-NINB CEDAR LOGS. 

(District Court, S. D. Alabama. January 18, 1904.) 

1. SniPPiNG— Construction of Chabtee Pabtt— Meastjbement of Round 

LOGS. 

A schooner contracted for a lump sum of $720, as freight to carry froin 
a Cuban port to Mobile "round cedar logs, to consist of 00,000 feet." It 
appeared that there were two methods of moasurlng round logs, oue of 
wbich was to square them, and so compute their contents, and the other 
to compute their entire contents as round logs. By the testimony of per- 
eons engaged in the shipping and timber business in Cuba, wbere the 
charter was made, it was shown without material contradiction that it 
was the custom in shipping from there to take the invoice measureuients 
In which the logs were reduced to square measure as the basis for Com- 
puting freight, and to add $2 per thousand feet to the freight to Uuited 
States ports where the logs were round. It was also shown that the 
highest rate of freight paid to such ports for squared logs at the time of 
the contract was $10 per thousand feet. Held, that in the absence of any 
désignation of the method of measurement in the contract it must be 
presumed to hâve been made with référence to such custom, especially 
in View of the stipulated rate of $12 per thousand feet 

In Admiralty. Suit to recover balance of freight. 

Gregory L. and H. T. Smith, for libelant. 
Pillans, Hanaw & Pillans, for claimant. 

TOULMIN, District Jndge. The freight due the shipowner for 
carrying and delivering goods is sometimes payable according to the 
weight or measurement of the cargo, and sometimes payable in a lump 
sum. 7 Am. & Erfg. Encyc. of L,aw (2d Ed.) 251. By the contract in 
this case the freight was payable in a lump sum, and the cargo to be 
carried from Santa Cruz, Cuba, to Mobile, Ala., was "round cedar logs, 
to consist of 60,000 feet." The freight was payable in a lump sum 
of $720, not for a part cargo of round cedar logs, but for 60,000 feet 
of such logs. The iibelant was paid the $720, on delivery in Mobile 
of a part of the cargo of logs ; but he refused to deliver the balance of 
the logs without a further payment of freight thereon, claiming that 
the cargo of logs largely exceeded 60,000 feet in measurement. 

It was undisputed on the évidence that the measurement of the logs, 
by the method of squaring them to ascertain their contents, was 60,454 
superficial feet, and that the measurement of the entire contents of the 
logs as round logs was considerably more — how much more does not 
appear from the évidence. However, it was conceded that there are 
at least two methods of measuring round logs and ascertaining their 
contents in feet, which are essentially différent. One or the other, 
and not both, must hâve been in the mind of the parties at the time the 
contract for the shipment and transportation of the logs in question 
was entered into. The contract, by its terms, is silent as to the method 
of measurement. Extrinsic évidence must, of necessity, be resorted to 
in order to find out whether it was 60,000 feet according to the one 
or the other method; and "what extrinsic évidence is better to ascer- 
tain this than that of usage?" Parties who contract on a subject-mat- 
ter concerning which known usages prevail by implication incorporate 
them into their agreement, if nothing is said to the contrary. Barnard 
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V. Kellogg, 10 Wall. 383, 19 L. Ed. 987; Robinson v. U. S., 13 Wall. 
363, 20 U Ed. 653; Seagar v. N. Y., etc., Mail S. S. Co. (D. C.) 55 
Fed. 324. In determining upon what measurement freight is to be cal- 
culated, the usage in the particular trade to which the contract relates 
may be considered if the stipulation in the contract is ambiguous. 7 
Am. & Eng. Encyc. of Law (2d Ed.) 189. 

The hbelant testified that there was no custom in the trade between 
Cuba and Mobile or elsewhere to calculate the contents of round tim- 
ber upon the basis of the measurement of the timber after it is squared. 
He, however, stated that he had but once before the trip in question 
transported round logs from Santa Cruz to an American port, viz., 
to New York, and that the freight charged upon that cargo was esti- 
mated according to superficial feet; that the charter party in that in- 
stance was for square logs, but he took some round logs as a part of the 
cargo, and at the same freight, as I understood his testimony, which 
was $9 per 1,000 superficial feet. He also stated that the prevailing 
rate of freight on square cedar logs to American ports from Cuba 
was from $8 to $10 per 1,000 superficial feet; that $8 was the lowest 
to Mobile ; that $9 to $10 was the rate to New York. He gave no rate 
on round cedar logs. He further testified that before ail the logs in- 
volved hère were delivered to him he thought he had about his com- 
plément of logs, and he so told the shippers. But it does not appear 
that he had the logs measured at that time, or that he made any inquiry 
as to the method by which they were measured. He did not refuse 
to receive and transport the balance of them, but did in fact receive 
and put aboard his vessel ail the logs delivered to him, being 869 in 
number. The Hbelant further testified that he said to the shippers that 
he would measure the logs when delivered, and if there were more 
than 60,000 feet they would hâve to pay for it. When the bills of lad- 
ing were presented for signature libelant objected to signing them, as 
he says, on account of the number of feet, but did sign them with the 
indorsement thereon, "Measurement unknown." It does not appear 
that at that time he raised any question as to the basis or method of 
measurement, or that he said anything about the différence between 
the measurement of round and square logs. The bill of lading was for 
869 logs of round cedar, measuring 60,454 superficial feet. 

Witness Benemelis, a witness for claimant, testified that he was for 
many years engaged in the lumber and timber business in Cuba, and 
that he knew the customary mode of measuring round logs so as to put 
them into feet, which method he described ; that in buying, selling, or 
shipping round timber the custom was to reduce round logs to square 
measure, and thus ascertain their contents in superficial feet, according 
to the rule or mode described; that sometimes in shipping it might 
be agreed between the shipper and the vessel that the cargo was to l s 
taken by weight, and the freight based thereon, sometimes for a lump 
sum, and sometimes by measurement — so much per 1,000 feet — but 
when by measurement it would be by reducing the round logs to square 
measure ; that this was the universal custom, if the freight was based 
on measurement. 

Witness Prats, a witness for claimant, had been a ship broker for 
30 years, doing business in Havana. He testified that the custom there 
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was to take Cuban invoice measuremeiit as a basis on wliich to assess 
the freight for square logs, and that the freight on round logs was, 
according to the custom, $2 per 1,000 feet additional; that the custom 
at the time of this charter was that Cuban invoice measurement was to 
be taken as the basis of freight; and that was the basis of the lump 
sum freight agreed on in this charter party. Witness stated that the 
ch.arter was effected through his intervention, and that he was présent 
when it was made. The testimony of witness Labrada, as far as com- 
pétent évidence, tends to corroborate Prats' testimony. 

It appeared that the invoice measurement of the logs was 60,454 
superlicial feet, being found by reducing the logs to square measure. 
On arriving at Mobile the libelant was paid $720, the amount of freight 
stipulated for in the charter party, and was tendered an additional sum 
as freight on the excess of feet over 60,000, at the rate specified. This 
was refused by the libelant, and this suit followed. 

Discarding what I consider incompétent évidence, because hearsay, 
irrelevant, or immaterial, I think the foregoing statement of the évi- 
dence, as to the material facts of the case, is substantially correct. 

Benemelis testilied that in shipping round timber the custom in Cuba 
and ail Cuban ports with which he was familiar was to reduce round 
logs to square measure, and thus ascertain their contents in superficial 
feet. The libelant stated in so many words that there was no such 
custom; but he did not state whether there was a custom of any 
kind in référence to the measurement of logs in Cuba on which freight 
on shipments of logs was based, or what means he had of knowledge 
on the subject. He had once prior to the shipment involved in this 
suit transported from Cuba to an American port some round logs, and 
in that case they were reduced to square measure, and the freight paid 
on them as such, the same rate as on the square timber, there being both 
square and round timber in the cargo. Prats corroborated Benemelis 
in that he testified that there was in Cuba a custom to take Cuban in- 
voice measurement as a basis on which to assess the freight on square 
logs, and also testified that there was a custom to pay $2 per 1,000 
feet additional as freight on round logs. This évidence of Prats is 
not denied by any évidence in the case. On the contrary, I think other 
facts and circumstances shown tend to support it. The évidence 
showed that freight on square timber from Cuban to American ports 
was from $8 to $10 per 1,000 superficial feet; that the freight to New- 
York was from $9 to $10 per 1,000 feet, and to Mobile from $8 to 
$9.50. 

That the parties agreed on the freight stipulated for in the charter 
party, which was at the rate of $12 per r,ooo feet, is strongly persua- 
sive, if not conclusive, that they had in mind the custom referred to 
by Prats, which was that the invoice measurement was taken, and the 
freight based on such measurement, with $2 additional freight for 
round logs. It will be observed that they stipulated for the highest 
rate of freight on square timber, with $2 per 1,000 feet additional 
freight, aggregating $720. 

Why did the shippers agrée to pay $2 per r,ooo feet more than the 
highest rate of freight on square timber from Cuban ports to any 
American port if it was not because of the fact that the logs were 
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round ? It seems to me that there is no other solution of the transac- 
tion. My opinion is that the existence of the custom testified to by the 
witness Prats has been fully shown. "The proper office of a custom 
or usage in trade is to ascertain and explain the meaning and intention 
of the parties to a contract, which could not be donc without extrinsic 
évidence." Barnard v. Kellogg, lo Wall. 383, 19 L. Ed. 987; and 
"there is no rule, in the nature of a rule of law, that a usage cannot 
be established by a single witness." Robinson v. U. S., 13 Wall. 363, 
20 L. Ed. 653. 

I think the libelant is entitled to freight on the 454 feet in excess of 
the 60,000 feet of logs contracted for at the rate of $12 per 1,000 
feet, being $5.44, but, the same having been tendered him before suit 
was brought, the decree will be without cost in his behalf. 

Let a decree be entered accordingly. 



NOEMAN V. GUNTON. 

(Circuit Court, D. Montana. February 11, 1904.) 

No. 672. 

1. MOETGAGES FOEECLOSUEE TEUST AGEEEMENTS — BNFOECEME:îT EVI- 
DENCE. 

In a suit to enforce an alleged paroi agreement by a mortgagor to hold 
tbe title of the mortgaged property, after foreclosure, subject to the mort- 
gagor's right of rédemption, after the expiration of the period allowed by 
law, the mortgagor testified that the agreement was made at a meeting 
between himself and the mortgagee alone in a certain saloon where the 
mortgagee stopped for several days, and that the meeting occurred about 
April 1, 1S97. The mortgagee denied making the agreement, or that he 
was In the town or saloon as stated by the mortgagor during the spring 
of 1897, and claimed he was not in snch town until the 2d day of July 
of that year, when he stopped at a différent hôtel, as was his custom. 
The mortgagor's évidence on cross-examination and rebuttal was some- 
what contradictory, and was only corroborated by a written contract be- 
tween the parties before the period of rédemption had expired, by whIch 
the mortgagee agreed to pay the mortgagor a certain sum on the rédemp- 
tion and payment of the foreclosure judgment, costs, taxes, etc., and. if 
the property shoiild not be redeemed, the agreement should be null and 
void. Held that, since it was more reasonable to infer that such contract 
referred to the rédemption provided by law than to an agreement to ex- 
tend the time for rédemption, the évidence was InsufBcient to justify a de- 
cree enforcing such alleged paroi trust 

In Equity. 

Frank E. Smith and Walsh & Newman, for complainant. 
Blackford & Blackford and T. J. Walsh, for défendant. 

KNOWLES, District Judge. This is a suit to redeem from a sher- 
ifï's sale. The défendant, Matthew Gunton, commenced an action in 
one of the district courts of the state of Montana to foreclose a certain 
mortgage which he then held against certain real property belonging 
to the complainant. Said action was commenced August 21, 1897; 
the défendant in said action, who is the complainant herein, volun- 
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tarily appeared in said foreclosure suit and filed a demurrer to the com- 
plaint; it was overruled on August 28, 1897; failing or refusing to 
plead further, a default was taken against him and a decree of foreclos- 
ure was entered on said day for the sum of $2,369.75; the usual 
order of sale was issued on the 30th day of said month, and under 
it the property was sold on September 23, 1897, to the défendant 
herein, for $2,443.29, and the usual certificate of sale was given him by 
the sherifif, who, on August 11, 1898, made the usual deed to the 
purchaser therefor. 

In this suit the complainant allèges that on or about April i, 1897, 
the défendant herein entered into an agreement with him by which it 
was stipulated that the défendant was to proceed to foreclose his said 
mortgage, get judgment, and bid in the property named therein, and 
complainant would make no opposition thereto or redeem the property 
from the sale, but défendant would cause said property to be sold and 
obtain the sheriff's deed therefor, and would hold said decree of fore- 
closure, the sherifï's certificate of sale, when issued, and the sherifï's 
deed, when issued, as a security for the payment of the amount that was 
then actually due and owing the said défendant from your orator, to- 
gether with légal interest and costs, and that, while the said sherifï's 
deed would purport to convey to said défendant the légal title to said 
property, it was in truth and in fact to be held only as a security ; and 
it was further agreed by and between complainant and défendant that 
the said défendant might and would collect the rents from said prem- 
ises, and that he would keep an accurate account thereof, and crédit 
and apply the same in satisfaction of said indebtedness then due and 
owing to the défendant from the complainant, and that whenever the 
amount of said rents received and collected would be sufficient to satisfy 
said indebtedness, or when said indebtedness would be otherwise paid 
or satisfied, the said sherifï's deed should be canceled and said premises 
reconveyed to complainant by the défendant. The bill prays that there 
be an accounting as to thèse rents, issues, and profits, and a reconvey- 
ance of the premises described in the bill to the complainant. 

In Howland v. Blake, 97 U. S. 626, 24 L. Ed. 1027, a rule as to 
the sufiiciency of the proofs necessary to sustain a bill of this kind is 
expressed. That was also a case to redeem from a sheriiï's sale under 
a foreclosure, and the court says : 

"Where a written Instrument Is sought to be reformed upon the ground that 
by mistake it does not correctly set forth the intention of the parties ; or where 
the déclaration of the mortgagor, at the time he executed the mortgage, that 
the equity of rédemption should pass to the mortgagee ; or where it is in- 
sisted that a mortgagor, by a subséquent paroi agreement, surrendered his 
rights — thèse and the case we are considering are governed by the same prin- 
eiple. In each case the bnrden rests upon the moving party of overcoming the 
strong presumption arising from the terms of a written instrument. If the 
proofs are doubtfui and unsatisfactory, if there is a failiire to overcomo this 
presumption by testimony entirely plain and convincing beyond reasonable 
controversy, the writlug will be held to express correctly the intention of the 
parties. A judgment of the court, a deliberate deed or writing, are of too 
miich solemnity to be brushed away by loose and inconclusive évidence." 

In that case R. W. Howland, a brother of the mortgagor, was the 
principal witness. It was said that he occupied very nearly the position 
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of a party, and the rule îs laid down that, upon the unsupported testi- 
mony of a party, a decree such as is sought hère cannot be obtained. 

In the case at bar it is sought by the testimony of the complainant 
alone, as I hold, to sustain the alleged contract set eut in the bill. He 
States that : 

"About Aprll 1, 1897, the défendant, Gunton, was In town [Lewlstown], and 
I had a talk with him, and he told me that he thought some of going away— 
leaving Montana — and he wanted to get his business in good shape, and he sald 
that he wasn't just satisfled over the security he had for this note, and he 
stated that he would like to fix it up in some way where he could feel more 
secure ; and we talked the matter over, and he stated that my title he didn t 
think was just what It should be, and there was a second mortgage that he 
dldn't feel just right over, and he suggested that he foreclose his mortgage, 
and it would clear up the title, and he would hold the. sheriffi's deed, and that 
If I wanted the property at any time I could hâve it by paying up what he 
was out with the costs and interest on his claim. Q. I will ask you where this 
conversation took place? A. I think the talk was In the— what is known as the 
'Silver Dollar Saloon.' He was there some few days." 

Again : 

"We agreed that he should go ahead and foreclose the mortgage, and he 
should hold the property until such time as he received his money back, with 
interest ; and I agreed to allow the foreclosure proceedings." 

When the défendant was upon the witness stand he was asked as to 
this agreement, and the attorney said : 

"Now, you heard this testimony hère day before yesterday, did you not, and 
yesterday, in relation to a conversation whuih he (complainant) states he had 
with you the Ist of Api'il, in 1897, in Levvistown ; did you hear that? A. Yes. 
sir. Q. What hâve you to say about it? A. I wasn't there at ail. Q. Did you 
ever hâve any conversation with hlm about it? A. No, sir. No, sir! Q. Well, 
you say you weren't hère at the time? A. Wasn't in Lewlstown that sprlng. 
Q. That spring? Well, when did you corne to Lewlstown in 1897? A. I came 
hère on the 2d day of July, that year ; fetched a Miss Glancy ; she was over 
with me from our school." 

The testimony also shows that at the time it is admitted that Gunton 
was in Lewistown, to wit, July 2, 1897, he did not see the complainant 
at ail. Complainant was at that time absent from Lewlstown. The 
witness stated that he invariably rtopped, when he came to Lewlstown, 
at the Day House, and that when he stopped there he registered there, 
and that he had examined the register of that hôtel, and his name 
did not appear thereon in that year until the ad day of July, 1897. The 
whole of Norman's statement as to the contract alleged to hâve been 
made about April i, 1897, was stated to Mr. Gunton, the défendant, 
and he stated positively that he had never had any such conversation 
at any time with the complainant. Complainant was called in rebuttal, 
and was asked : 

"Q. You heard Mr. Gunton's testimony that he didn't come Into Lewlstown 
on horseback any where about March or April, 1897, did you, Mr. Norman? 
A. Yes, sir. Q. You remember the circumstances of his visit? A. Well, I re- 
member that he came in hère. It was a stormy day — rather stormy. He had 
rode from Wolf creek, or been out — Told me he had been somewhere on Wolf 
creek, or over in that country, and that he had — I know after we had our 
conversation in the Silver Dollar Saloon there, I remember his remarking — 
He looked out of the back window of the saloon building, and he says : 'It's 
pretty stormy, but l've got to go ; l'm In a hurry.' And to the best of my 
knowledge he didn't remain hère very long." 
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On cross-examination he was asked : 

"Q. Didn't you testify In thls case, either on direct examlnatlon or cross- 
examination, that Mr. Gunton had been in town hère for two or three days at 
tlie-time you had your conversation witli liim. tliat you allège had taken place 
about the Ist of April, 1897, and that you stated took place about that time? 
A. Why, I don't know that I did testify to that, unless it was mixed up in 
questions that I didn't quite understand the exact date. I don't reniember of 
testitying several days at that time. I possibly might hâve done it in the cross- 
examination, but I didn't — I don't remember whether I testiflod to that or 
not. Q. Didn't you claim in your testimony, at that time, that he -was hère 
two or three days, and that you talked over the matter eonsiderably with him, 
or between you? A. Possibly I did. The testimony will show. I don't remem- 
ber. I don't thiuk, though, that I testified to — " 

It is sought to corroborate this testimony by an agreeraent entered 
into between complainant and défendant on November 29, 1897. It 
is as follows: 

"This is to certify, that I hereby agrée to pay to W. G. Norman five hundred 
and six dollars and forty-four cents upon the rédemption and payment of a 
certain judgment together with costs, taxes and Insurance fées on property 
sold by me the 23rd day of September 1897, being lot four in hlock eight, Letter 
'C of the Townsite of Lewistown, Montana, and bid in by me. Should the said 
property not be redeemed this agreement shall be null and void." 

At the time when this contract was made, the period allowed by law 
for the rédemption of the property from the sheriff s sale of that lot 
liad not expired, and it is more reasonable to infer that this agreement 
referred to the rédemption provided by law for the property sold, 
rather than to an agreement to prolong or extend the time within 
which rédemption was to be made beyond the time allowed by law. 

A written agreement purporting to be between Gunton and his wife 
and said Norman, concerning the purchase of this property, was in- 
troduced in évidence. It was executed and signed by Norman only. 
It was sent to the défendant to be executed and signed by himself and 
wife. Défendant kept it in his possession, and complainant sent de- 
fendant $500 while the défendant retained the agreement in his posses- 
sion. It is a contract to convey this property to Norman, and does not 
purport to be a contract extending the time of rédemption vmder the 
hereinbefore-mentioned sheriflf's sale under the mortgage foreclosure. 
In fact, at that time the period allowed by law for the rédemption of 
the property had wholly expired. Some letters exchanged between 
thèse parties concerning this contract were also introduced in évidence, 
but none of them refers to the alleged contract of April i, 1897. While 
there might be a question as to whether the défendant would not be 
estopped from denying the exécution of this last-named contract, as 
he retained the same for a long time in his possession before he notified 
the complainant that he had not signed the same, and had received the 
sum of $500 from the complainant to be applied upon the same, still 
this suit is not based upon this contract, and it is not sought to recover 
thereunder, but upon the alleged verbal contract of April i, 1897. In 
considération of the rule expressed in Howland v. Blake, supra, I 
think the court would not be justified in finding that complainant has 
made out this contract clearly and satisfactorily. It is asserted on the 
part of the complainant, and denied positively by the défendant, and the 
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circumstances in the évidence to some extent corroborate the défend- 
ant. When examined in rebuttal, the plaintiff is certainly indefinite 
and uncertain, and does not maintain with firmness his contention when 
first upon the witness stand. 

For thèse reasons I hold that the défendant is entitled to a decree 
dismissing the bill, and it is so ordered. 



A. BOOTH & CO. V. DAVIS et aL 
(Circuit Court, E. D. Michigan, S. D. . January 19, 1904.) 

1. Monopolies— Anti-Trust Act— Scope. 

The Anti-Trust Act (Act July 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. 
St. 1901, p. 3200]) Las no application to a con tract by which the stoek- 
holders of a corporation engagea in dealing in flsh at différent places, in 
considération of the purchase of the business and good will of the Company 
by another, agreed not to enter into compétition with Mm in such business 
for the term of 10 years. 

2. Same— Michigan Statute. 

The Michigan act of June 23, 1899 (Sess. Laws, 1899, p. 409, No. 255), to 
prevent trusts and monopolies, is prospective only in its opération, and 
does not affect a contract made prior to its passage which was valid when 
made. 

3. CONTEACT IN PARTIAL RESTEAINT OF TeADE — VALIDITY — SALE OF BUSINESS 

AND GOOD WiLL. 

A covenant by the stockholders of a corporation which sold its property, 
business, and good will, that, in considération of such sale and as an in- 
ducement thereto, they would not directly or indirectly engage in the same 
or like kind of business as that carried on by the company in the same 
territory or in the immédiate vicinity of such territory for 10 years after 
the sale, rests upon a good considération and is lawful, and the right of 
the purchaser to enforce it cannot be afCected by the question whether he 
bas conducted the business lawfully since his purchase. 

4. Same— Suit to Enforce— Défenses. 

In a suit to enjoin a défendant from violating a contract by which for 
a valuable considération he covenanted not to engage in business for him- 
self or another in compétition with that of complainant for a term of 
years, and to enjoin a codefendant from employing his services in a com- 
peting business, it is no défense that his codefendant hired him in igno- 
rance of the contract, and will suffer damage if deprived of his services. 

In Equity. On motion for preliminary injunction. 

Chas. S. Thornton and Henry M. Duffield, for complainant 
Fred A. Baker and E. E. Kane, for défendants. 

SWAN, District Judge. In this cause the motion to vacate the re- 
straining order issued herein and the motion for a preliminary order 
was continued until the further order of the court. The main défense 
to the bill presented, it was then thought, a question to be determined 
upon plenary proofs rather than upon afhdavits. In the expectation 
that tiie taking of proofs, then in progress, would obviate the labor of 

1[ 3. Validity of monopolistic contracts as afCe'cted by public policy, see notes 
to Chicago, M. & St. P. Ry. Co. v. Wabash, St L. & P. Ry. Co., 9 0. C. A. 666; 
Gravons v. Carter-Crume Co., 34 C. C. A. 480. 

See Contracts, vol. 11, Cent. Dig. § 555, 
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digesting the many voluminous affidavits submitted upon the hearing 
of the motion for injunction, and reviewing upon the proofs and facts 
in issue, the formai disposition of that motion was postponed with that 
end in view. The taking of the testimony, however, has been extended 
by stipulations of the parties, and is not completed. The défendants 
now urge that their interests will suffer injury by deferring décision 
until the completion of the proofs. To avert that resuit, and to facili- 
tate the review of this matter, the conclusions hère reached are founded 
upon the affidavits filed, notwithstanding the unsatisfactory nature of 
such data compared with plenary proofs. 

• The bill is filed to restrain the défendant Davis from a breach of his 
contract hereinafter set forth, which contract, it is claimed by com- 
plainant, was and is a part of the considération for the purchase by 
complainant of the property and good will of the Davis Fresh & Sait 
Kish Company, a corporation organized under and by virtue of the lavvs 
of the State of Michigan, and transacting a gênerai fîsh business, and 
also engaged in buying, catching, producing, and selling sait and fresh 
fish. The company had its principal office in the city of Détroit, in 
said State. It also carried on business at Cleveland, Columbus, and 
Dayton, Ohio ; Louisville, Ky. ; Nashville, Tenn. ; St. Louis and 
Kansas City, Mo. ; Bufifalo and New York City, in the state of New 
York ; Grand Rapids, Jackson, East Saginaw, Lansing, Port Huron, 
and Détroit, Mich. The bill also seeks to hâve the Wolverine Fish 
Company, Limited, restrained from aiding Davis to violate his contract 
with complainant by employing said Davis in its business. 

On August 14, 1898, in considération of the sum of $17,473.14, the 
Davis Fresh & Sait Fish Company sold to William Vernon Booth, of 
Chicago, with the consent of ail of its officers and stockholders, ail of 
the goods, chattels, and property of every kind, nature, and description 
to it belonging, or in which it had any interest at that time, and, as 
part thereof, the good will of the business conducted by it at Détroit, 
and gave said Booth a bill of sale, with warranty of title, signed by de- 
fendant Davis, its président, and James T. Donaldson, its secretary, ap- 
pended to which was the following, signed b}' said Davis : 

"For and In considération of one dollar and other valuable considération, 
which I aclînowledge, I hereby agrée to perform the covcnants and asrcejuents 
above made and to be perfornied by the Davis Fresh & Sait Fish Company. 

"Witness my hand and seal this 14th day of September, A. D. 180S." 

Said Davis was a stockholder and the principal officer and manager 
of the vendor corporation, and apparently very désirons that the con- 
tract of sale should be completed, and he and other stockholders of the 
Davis Fresh & Sait Fish Company executed the following agreement : 

"This instrument witnesseth, That William Vernon Booth has purchased the 
plant, business and good will of the business of the Davis Fresh & Sait Fish 
Company, and has paid therefor the sum of $17,473 14 ; that in making said 
transfer, and as an indueement to said William A'ernon Booth to purchase said 
plant, business and good will and pay the sum aforesald for the same, we 
hâve each agreed that we would not, and we now do agrée, each for himself. 
jolntly and severally with him, the said M'illiam Vernon Booth, his heirs and 
assigns, forever, that we will not, during the next ten years, in the terrltory 
or the immédiate vicinity of the territory dealt in by our company. or opei'aterl 
In by ourselves or the agents or employés of the company, engage or in anj 
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manner be Interested In, either directiy or Indirectly, for onrselTCS or for 
others, the same or like kind or character of business as that heretofore con- 
(iucted and now being carried on by said company, and that we will not, dur- 
iug tbe said period of ten (10) years, either directiy or indirectly, be guilty 
of any act interferlng with the business, Its good wilI, its trade or its cus- 
tomers, or corne in compétition with the same ; and we will not, jointly or 
severally, either in flrms or corporations, or as individuals, or in any other 
way, directiy or indirectly interfère with the said trade or business or do any 
act prejudlcial to the same or any part thereof, or interfère with the persons 
employed therein ; the meaning hereof being that the said William Vernon 
Booth is buying and paying for the good will of the business in the largest and 
fullest scope of the term ; and that we will not, and each agrées that he will 
not, do anythlng to interfère with or injure the said business, but will during 
Kaid period, lend his aid and best iniluence to the promotion and advancement 
of the same. 

"In witness whereof we bave hereunto subscribed our names and affixed our 
seals, jointly and severally, this flrst day of August, A. D. 1898. 

"Edgar A. Davis. 

"James T. Donaldson. 

"Belle R. Harper. 

"Ed. E. Kane. 

"Belle B. Davis." 

The considération named in the instrument quoted above was paid 
on or about the I4th of September, 1898, to the Davis Fresh & Sait 
Fish Company, and by it distributed among its stockholders, défendant 
Davis receiving his full share tliereof. The purchase and agreement 
recited above were made by said Booth, as agent for complainant, and 
a formai transfer was made by Booth to his principal of ail the prop- 
erty, rights, and contracts involved in the transaction. The property 
was duly delivered. The complainant has entered into the possession 
thereof, and, the bill claims, is continuing such business in Détroit and 
the other places where the Davis Fresh & Sait Fish Company conducted 
its business before said sale. The bill seeks an injunction against Davis 
from violating his said agreement, and against the Wolverine Fish 
Company, Limited, and other défendants (except Edson, who was not 
served), from aiding and assisting Davis in the violation of his contract. 
The answer of the défendants, and the separate answer of défendant 
Davis, do not dispute the purchase of the property and good will of the 
Davis Fresh & Sait Fish Company. The défense is, first, that the con- 
tract is against public policy and in restraint of trade ; that it is void 
under the provisions of the "Sherman Act," so-called (Act July 2, 1890, 
c. 647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 3200]), and an act of the 
Législature of the state of Michigan, entitled "An act to prevent trusts, 
monopolies and combinations of capital, skill and arts, and carrying out 
restraints in trade and commerce," etc., approved June 23, 1899 (Sess. 
Laws 1899, p. 409, No. 255). 

The Sherman act has no bearing upon this controversy. Its purpose 
and scope is to avoid ail contracts and combinations in the f orm of 
trusts or otherwise, or conspiracy in restraint of trade and commerce 
among the several states and with foreign nations. United States v. 
E. C. Knight Co., 156 U. S. i, 15 Sup. Ct. 249, 39 L. Ed. 325 ; United 
States V. Freight Ass'n, 166 U. S. 290, 17 Sup. Ct. 540, 41 L. Ed. 1007. 
The business of the complainant is lawfully conducted by the sale of its 
commodities at the différent points where the business acquired from 
the Davis Fresh & Sait Fish Company was carried on. It had noth- 
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ing to do with the interstate or foreign trade or commerce subject 
to congressional législation. It produced and sold its goods at the sev- 
eral places where it did business, just as its vendor had and as any in- 
dividual or corporation might do, and it had the same right to eng-^age 
in such business on complying with the laws in the states in whicia it 
was carried on. The statuts of Michigan which défendants hâve in- 
voked as invalidating the contracts and business of the complainant ac- 
quired from the Davis Fresh & Sait Fish Company was not passed until 
a year.after the purchase by complainant of that company's property 
and good will. It is in terms prospective, and cannot be invoked to 
defeat a contract lawful when made. Its first section defines a 
trust as — 

"A conibinatlon of capital, skill or arts by two or more persons, flrms, partner- 
ships, corporations or associations of persons, or of any two or more of thena, 
for either, any or ail of the following pnrposes •. 

"(1) To create and carry out restrictions in trade or commerce. 

"(2) To limit or reduce the production, or increase or reduce the priée of 
merchandise or any commodity. 

"(3) To prevent compétition in manufacturing, making, transportation, sale 
or purchase of merchandise, produce or any commodity. 

"(4) To flx at any standard or figure whereby its price to the public or con- 
sumer shall be in any manner controlled or established any article or com- 
modity of merchandise, produce or commerce intended for sale, barter, use or 
eonsumption In this state." 

Examination of the provisions of this act is convincing that it is di- 
rected only against combinations of persons, firms, partnerships, cor- 
porations, or associations of persons conspiring to co-operate in viola- 
tion of its provisions, and that it contains nothing prohibitive of the 
acquisition by a person, persons, corporation, or association of the 
business or property of any person or association, natural or arti- 
ficial. Ail such persons or associations may acquire property and 
carry on business at as many différent places as their capital will war- 
rant, and fix their own priées for their commodities, providing they do 
not, for that purpose and in its accomplishment, combine with other 
persons, firms, or organizations to effect any of the ends denounced by 
the statute. The prior Michigan statute of i88q, in existence at the 
time of the exécution of the contracts under which complainant daims, 
was repealed by an act of 1899. There is grave question as to its 
validity, and that doubt probably prompted the act of 1899. The 
transaction by which the complainant acquired the title and interest for 
which it seeks protection in this cause was an out and out purchase of 
the vendor corporation's property and good will, and of the ancillary 
agreement of its stockholders, the breach of which agreement is the 
gravamen of the complainant's case. That such a transaction is law- 
ful seems clear. In United States v. Addyston Pipe & Steel Co., 85 
Fed. 271-281 et seq., 29 C. C. A. 141, 46 L,. R. A. 122, Judge Taft 
considers the question hère involved, and in a forcible opinion demon- 
strates that agreements by the seller of property or business not to com- 
pete with the buyer in such a way as to impair the business sold are 
perfectly valid. The opinion has so carefully and fully reviewed the 
authorities in support of this proposition as to exhaust the subject. 
The judgment of the Court of Appeals (except in a minor part having 
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no concern with the main question) was affirmed by the Suprême Court 
of the United States. 175 U. S. 211, 20 Sup. Ct. 96, 44 L. Ed. 136. 
It is therefore a matter of no concern whether or not the complainant is 
conducting its tnsiness in such a way as to reduce the cost of its com- 
modity, and to increase its profits in that way, or by raising the price 
otherwise. The contract of purchase which it made with the Davis 
Fresh & Sait Fish Company, and its agreement with the défendant 
Davis and the other stockholders, by which they engage not to com- 
pete, individually or otherwise, directly or indirectly, with the complain- 
ant, was a contract wholly collatéral to the scheme and method of its 
business and its rights and equities under the contract of sale ; and the 
agreement with Davis and the other stockholders can be enforced with 
as much propriety as any other lawful contract or agreement into which 
it might enter. Atlanta v. Chattanooga F. & P. Works (C. C. A., 
Sixth Circuit, decided Dec. 8, 1903) 127 Fed. 23. It is well settled that 
an agreement which opérâtes merely as a partial restraint of trade is 
good, provided it be not unreasonable and there be a considération to 
support it. In Oregon Steamship Navigation Co. v. Winsor, 20 Wall. 
67, 22 L,. Ed. 315, Mr. Justice Bradley says: 

"In order that it may not be unreasonable, the restraint Imposed mnst not 
be larger than is required for the protection of the party with whom the con- 
tract is made; * * » jj^t ^ contract not to use a trade at a particular 
place, if it be founded upon a good considération and be made for a good pur- 
pose, is valid. Of course, a contract not to exercise a trade generally would be 
obnoxious to the rule, and would be void." 

Examining this agreement between complainant and Davis, it will be 
found that it bas no feature which the law condemns. It is limited, as 
to time, for the 10 years ensuing its date; "and to the territory or im- 
médiate vicinity of the territory dealt in by the company, or operated 
in by ourselves or the agents or employés of the company." Its validity 
is fully sanctioned by the case of the Oregon Steamship Navigation 
Company v. Winsor, 20 Wall. 67, 22 L,. Ed. 315. The exécution of 
the contract is admitted by the défendants. It is no answer to its en- 
forcement against Davis that he did not get the considération he ex- 
pected from the sale, because, as he allèges, complainant did not carry 
out an understanding subsequently made with him. The défense that 
the Davis Fresh & Sait Fish Company had no business and no good 
will, but its business at the time of the contract was carried on by Davis 
as trustée for the company, is unconscionable and without merit. The 
objection that the complainant is a trust and a monopoly is answered by 
the view taken of the statute of Michigan of 1899, and it is shown by 
the affidavits that the complainant's business in this line is but a small 
fraction of that done by other dealers in the same commodities in the 
territory covered by its opérations, and that it is but one of several 
hundred dealers in that territory. 

It is further claimed that the bill does not aver that the complainant 
bas complied with the statute with regard to foreign corporations. 
The affidavits submitted by complainant completely négative this ob- 
jection. 

It is urged that the agreement with Davis and the other stockholders 
is not supported by any considération. There is no force in this position. 
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It recites that the signers do agrée, "as an inducement to said William 
Vernon Booth to purchase said plant, business and good will and pay the 
sum aforesaid ($17,473 14) for the same, we each hâve agreed that we 
would not, and we now do agrée, each for himself, jointly and severally 
* * * that we will not during the next ten (10) years, in the terri- 
tory or the immédiate vicinity of the territory dealt in by our company, 
or Qperated in by ourselves or the agents or employés of the company, 
engage or in any manner be interested in, either directly or indirectiy, 
for ourselves or for others, the same or like kind or character of busi- 
ness as that heretofore conducted and now being carried on by said 
company, its officers, agents, employés or assigns," etc. The signers 
of this instrument are estopped from denying want of considération for 
its provisions. Their express acknowledgment in the instrument is that 
an inducement to the purchase at the time was their several contracts 
not to compete, directly or indirectiy, as individuals or othervvise, with 
their vendee during the time and in the territory designated. The 
effect of such compétition, it is obvious, would be to impair the value 
of the property and good will purchased, and, as has been said, a con- 
tract which would insure against this is not in restraint of trade, but 
valid. In Hendrick v. Lindsay, 93 U. S. 148, 23 L. Ed. 855, it is said : 

"Damage to the promisee constltutes as good a considération as beneflt to the 
promisor. In Pillan v. Van Mierop, 3 Burr. 1663, the court say : 'Any damage 
or suspension of a rlght, or possibility of a loss, occasloned to the plaiutifï by 
the promise of another, is a sufliclent considération for such promise, and will 
make it binding, although no actual beneflt accrued to the party promising.* 
This rule is sustained by a long list of adjudged cases." 

The restraint upon the défendants secured by this contract, it is clear 
beyond question from the terms of the contract itself, was regarded by 
both parties thereto as considération. It does not lie in the mouth of 
Davis, when he has deliberately and for the purpose of inducing the 
complainant to pay the large sum of $17,473.14 for the business, which 
he now states was worthless, to deny that there was any considération 
for his agreement. In fact, the déniai of want of considération, and 
Davis' objections to the contract that the Davis Fresh & Sait Fish Com- 
pany had no business or good will at the time of the sale, are incon- 
sistent in themselves, and compel the conclusion that, if the vendor cor- 
poration had no business, the sale of its property and the inventory upon 
which it was made was a fraud upon the purchaser, which discrédits tlie 
claim of Davis that the agreement of himself and fellow stockholders 
was an independent transaction. 

In behalf of the Wolverine Fish Company, Limited, it is urged that it 
had no knowledge of the agreement entered into by Davis to refrain, 
directly or indirectiy, from engaging in the fish business for himself 
or others, and that to deprive it of his services and expérience is a 
hardship. The equities of the case in favor of the complainant, in view 
of the facts, are much stronger than the considération urged by the 
Wolverine Company against being enjoined from the employment of 
Davis in violation of his contract with complainant. Whatever injury 
results to the Wolverine Fish Company, Limited, from the enforce- 
ment of Davis' contract with complainant, is chargeable, not to tlie 
latter, but to Davis himself. If that company is injured, it is because 
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of Davis' willful breach of his contract with the complainant, and not by 
reason of any act or omission of the complainant. It is no answer to 
the enforcement of complainant's contract that Davis has broken it and 
entered into relations with others whereby the benefit of his expérience 
and services will operate inevitably to the détriment of the complainant, 
although Davis' employer did not know of his self-imposed disability. 
To hold otherwise would sanction the doctrine that one entering into 
a like contract to that executed by Davis to the complainant might be 
absolved from his obligations under the contract by hiring his services 
to one ignorant of his disability. Such a construction of the letter and 
spirit of like engagements would make them entirely nugatory, and 
would be grossly unjust to the party who had paid in good faith a val- 
uable considération for the property and good will of a business which 
his vendors coUectively and individually hâve covenanted not to impair 
or invade. 

It results from thèse views that the complainant is entitled to the in- 
iunction restraining Davis from a breach of his contract with the com- 
plainant, and restraining the Wolverine Fish Company, Limited, from 
benefîting in any way by his services and expérience in the fish business, 
as defined in the contract between complainant and Davis, and an in- 
junction will be issued, according to the prayer of the bill, against Davis 
and the Wolverine Fish Company, Limited. 



In re CADWALLADER. 

(At Chambers, In St. Louis, Mo. February 10. 1904.) 

1. Deseetion— Limitation of Court- Maetial— Time of Peace. 

A soldier who deserted after the slgning of the protocol between the 
United States and Spain, and whlle a state of peace actually exlsted, and 
nothing remained to be done to conclude peace, except the settlement of 
the détails of the treaty, is wlthln Act Aprll 11, 1890, c. 78, 26 Stat. 54 
[U. S. Comp. St. 1901, p. 968], provlding that no person shall be court- 
martlaled for désertion In tlme of peace, and not In the face of an enemy, 
commltted more than two years before his arralgnment therefor ; sald 
limitation not to begln tlll the end of his term of enllstment. 

2. SAME— JUEISDICTION— MlLITABY COXTET. 

A déserter from the army, who has never been diseharged from the 
service, is still subject to the jurisdictlon of a mllitary tribunal, so that, 
though he may plead the statute of limitations as a défense to a prosecu- 
tion for désertion, a civil court will not interfère with such a prosecution 
by a mllitary tribunal before that court has acted on and decided the case. 

Lieut. Watson, U. S. A., for petitioner. 
Capt. Sloam, U. S. A., for respondent. 

THAYER, Circuit Judge. On January i8, 1904, a writ of habeas 
corpus was issued, at the instance of the petitioner, against Col. 
George S. Anderson, U. S. A., commanding officer at Jefferson Bar- 
racks, Mo., requiring him to appear on January 23, 1904, to show 
by what authority he held the petitioner, George F. Cadwallader, in 
custody. The hearing appointed to be held on January 23, 1904, was 
deferred until February 10, 1904, on which day the respondent, And- 
erson, filed his return to the writ. The facts, as developed by the 
127 F.— 56 
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pétition for the writ and by the return thereto, are not disputed, and 
are as follows: On May 31, 1898, Cadwallader enlisted in the army 
of the United States for the terni of three years. On October 16, 
1898, while his régiment was stationed at Huntsville, Ala., the peti- 
tioner deserted the service, and returned to the city of St. Louis, Mo., 
where he has since resided. On October 27, 1903, he was arrested 
for désertion at Sherwood, Mo., and has since been confined in the 
guardhouse at Jefferson Barracks, Mo., awaiting trial for the offense 
of désertion before a military court-martial. Formai charges against 
him for désertion hâve aiready been preferred, and he is now await- 
ing trial before the military court. While thus confined he applied 
for a writ of habeas corpus, which was issued, as heretofore stated. 

An act of Congress which was approved on April 11, 1890 (26 
vStat. 54, c. 78 [U. S. Comp. St. 1901, p. 968]), amends the I03d arti- 
cle of ruîes and articles of war by adding thereto the following pro- 
vision : 

"No person shall be tried or punislied by a court martial for désertion 
in time of peaee and not in the face of an eneniy, committed more tlian two 
years before tlie arraignment of such person for such offense, unless lie 
shall meanwhile hâve absented himself from the United States, in whleh 
case the time of his absence shall be exeluded in Computing the perlod of 
limitation: provided, that said limitation shall not begin until the end of 
the term for which said person was mustered into service." 

On August 12, 1898 (30 Stat. 1780), Président McKinley issued a 
proclariiation announcing that a protocol had been concluded and 
signed at Washington by the United States and a représentative for 
the government of Spain, formally agreeing upon the terms on which 
negotiations for the establishment of peace between the two coun- 
tries should be undertaken. In conformity with such protocol, which 
had been agreed upon and signed, the Président declared and pro- 
claimed that hostilities between the two countries should be suspend- 
ed, and directed that orders be immediately given to the command- 
ers of the military and naval forces of the United States to abstain 
from ail acts inconsistent with his proclamation. Thereafter ail Unit- 
ed States troops were withdrawn from the theater of war, except 
those necessary for the protection of property and the police of the 
Island of Cuba. The Spanish troops in the island were returned to 
Spain, and on September 17, 1898, the United States began mustering 
out of service the troops which had been enlisted for service during 
the Spanish War. From and after the signing of the protocol, a state 
of peace in fact existed between the United States and Spain, and 
between the United States and ail other countries. What remained 
to be donc after the signing of the protocol was to settle the détails 
of the treaty between the United States and Spain, whereby peace 
was concluded. This treaty was concluded and signed by the repré- 
sentatives of the two countries at Paris on December 10, 1898. Rati- 
fications were exchanged at Washington on April 11, 1899, and the 
President's proclamation announcing the final conclusion of the treaty 
was published on April 11, 1899 (30 Stat. 1754). 

The petitioner's term of enlistment expired on May 30, 1901. He 
was not arrested for désertion until after the lapse of two years and 
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six months ; his arrest having taken place on October 27, 1903. The 
petitioner insists that he deserted "in time of peace and not in the face 
of an enemy," and that, as more than two years expired after the end 
of the term for which he was mustered into service before he was 
apprehended for désertion, the Hmitation prescribed by the act of 
Congress of April 11, 1890, supra, has run, and that he cannot now 
be successfully prosecuted for désertion. I am of opinion that the 
petitioner is probably right in this contention. When he deserted the 
United States was practically at peace with Spain and with ail other 
nations. While it is true that ail the détails of the treaty of peace 
had not been arranged, yet it was understood that the war was at an 
end, and woiild not be further prosecuted. The United States rec- 
ognized that fact by commencing to disband its army, and had mus- 
tered out many of its régiments before the petitioner deserted. Dé- 
sertion in time of peace is not as grave an ofifense as désertion when 
a State of war prevails, and Congress has recognized that fact by pre- 
scribing a short period of limitation, after the expiration of which a 
soldier who déserts his colors in time of peace shall not be prose- 
cuted. The expression found in the act of Congress of April ir, 
1890, supra, to the following efïect, "in time of peace and not in the 
face of an enemy," when fairly interpreted means, I think, that, to 
entitle a soldier to claim the benefits of that act, it must appear that 
he did not désert in time of war, or while it was flagrant. A soldier 
who déserts in time of war, although he may be far distant from the 
scène of hostilities, in fact déserts in the face of an enemy, because he 
is liable to be called upon to confront the enemy at any moment. The 
words "in the face of an enemy" ought not to be taken literally, and 
held to mean that the soldier, when he déserts, must be in the immé- 
diate présence of an opposing force. If he is a long distance away, 
but war is at the time flagrant, and he is liable to be called upon at 
any moment to be sent forward and to confront an enemy, his déser- 
tion under such circumstances, in my judgment, takes place "in the 
face of an enemy," within the contemplation of the act of Congress, 
and is a grave offense, and one who déserts under such circumstances 
is not entitled to the benefit of the statute. On the state of facts de- 
veloped in the présent case, it cannot be fairly said, I think, that Cad- 
wallader deserted in time of war and in the face of an enemy, and 
that he is therefore not entitled to the benefit of the statute. His dé- 
sertion took place after peace had been attained, and war was prac- 
tically at an end. Such was the understanding of the public, and the 
theory upon which both of the belligerent nations acted. This much 
is said because the questions aforesaid were discussed before me in 
argument. 

While I entertain the foregoing views, I am of the opinion that an 
order discharging the petitioner ought not to be made at the présent 
time by the civil authorities. The petitioner has never as yet been 
discharged from the service, and, as he has not been discharged, he is 
subject to the jurisdiction of a military tribunal. The fact that he 
may plead the statute of limitations as a défense to a prosecution for 
désertion is not sufïicient, in my judgment, to warrant a civil court in 
interfering with a prosecution for the offense before a military tri- 
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bunal before that court bas acted upon the case and decided it. The 
military court, in my opinion, bas jurisdiction of the person of the 
petitioner, be never having been discharged from the army, and the 
power to détermine whether the plea of hmitation which he interposes 
is a good and sufiilcient défense. For this reason— that is to say, be- 
cause the mibtary court has jurisdiction over tbe person of the peti- 
tioner, and the power to détermine whether the prosecution is barred 
by Hmitation- — î dechne to interfère at this time, and direct that the 
writ be discharged. 



B0LLE8 V. LElllGll VALLEY R. CO. 

(Circuit Court, S. D. New York. February 9, 1004.) 

1. Jurisdiction of Fedeeai, Coubts — Suit bt Assignée — Venue. 

The right to maintain a suit in the Circuit Court of the United States, 
where the original parties to tlie controversy were citizens of différent 
States, is not lost by an assigument of the cause of action to one who is 
aiso a citizen of a différent state from the défendant, although the effect 
of the assignment is to change the venue of the action to the district 
of the assignee's résidence. 

On motion to set aside summons and dismiss complaint on the ground 
that the court had no jurisdiction of the action. 

Allan McCulloh, for the motion. 
Julius F. Woriium, opposed. 

COXE, Circuit Judge. The plaintifï is a citizen of New York and 
a résident of the city of New York. The défendant is a Pennsylvania 
corporation. The Planters' Compress Company, plaintiff's assigner, 
is and was, at tlie time of the assignment of the cause of action, a citizen 
of West Virginia. Prior to the assignment the United States Circuit 
Court had jurisdiction of the controversy and an action could bave been 
maintained either in tlie district of West Virginia or in any of tlie dis- 
tricts of Pennsylvania. It could not bave been maintained in the South- 
ern District of New York unless tbe défendant consented to be sued 
there. 

The contention of the défendant is that although the action is between 
citizens of différent states this court cannot retain it because the plain- 
tifï is an assignée and therefore within the provision of section i of the 
act of August 13, 1888, c. 865, 25 Stat. 434 [U. S. Comp. St. 1901, p. 
508], which is as follows : 

"* * * Nor shall any circuit or district court hâve cognlzance of any suit, 
oxcept npon foreign bills of excUange, to recover tJio contents of any iiromissory 
note or other chose in action In favor of any assignée, or of any subséquent 
holder if sucb instrument be payable to bearer and be not made by any cor- 
poration, unless sueh suit might bave been prosecuted in such court to recover 
the sald contents if no assi^riiiiient or transfer had been made. ♦ * •" 



51. Diverse citizenship as ground of fédéral jurisdiction, see notes to Shipp 
V. Williams, 10 C. C. A. 249 ; Mason v. Dullaghum, 27 C. C. A. 298. 
See Courts, vol. 13, Cent. Dig. § 8G7. 
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Counsel agrée that the précise point hère presented bas never bec. 
decided, so far as they are able to discover, in any reported case. Th«.- 
décision is therefore one of first impression, and little can be said, ex- 
cept that the court is convinced that this case is not within the mischief 
of the statute. 

The purpose of Congress by this enactment, as well as those which 
preceded it, was to prevent a citizen of a state, having a cause of action 
against another citizen of the same state, from making a colorable 
transfer to a citizen of a différent state in order to confer jurisdiction 
upon the fédéral courts. Their calendars were crowded with causes 
which should liave been disposed of in the state courts, and frequently, 
because of différent rules of law and évidence, tlie assignée was enabled 
to succeed where the assigner would hâve been defeated. Thèse were 
the abuses which Congress had in view when the statute in question and 
similar preceding enactments were passed. 

In City Water Co. v. Portage (C. C.) 102 Fed. 769, the court says : 

'■'ine purpose of the law was to prevent colorable assignments for the purpose 
of givlng jurisdiction by payées or contractées who were cltizens of the same 
state with the other contracting party. But this purpose does not hold when 
by the original contract the suit niight be brought in the fédéral court." 

See, also, Bank of U. S. v. Planters' Bank, 9 Wheat. 904, 6 L. Ed. 
244 ; Davis v. Mills (C. C.) 99 Fed. 39 ; Chase v. Sheldon Rolling Mills 
(C. C.) 56 Fed. 625. 

As before stated, this controversy was one of fédéral cognizance as 
it existed between the original parties. The statute could hardly hâve 
intended to deny jurisdiction simply because the venue is laid in a différ- 
ent district from the one which would hâve been selected had no as- 
signment been made. The assigner and the défendant are citizens o£ 
différent states ; so are the assignée and défendant. The plaintiff, as 
such assignée, could sue the défendant in the United States Circuit 
Courts of Pennsylvania. This is conceded, but it is said that the plain- 
tiff cannot sue in this district because his assignor could not do so. 
This contention loses sight of the fact that this court might bave had 
jurisdiction of the suit between the original parties if the défendant had 
consented to be sued hère. 

The exemption from being sued elsewhere than in the district of the 
plaintiff or défendant is a personal privilège which the défendant may 
waive if he so desires; it in no way affects the gênerai jurisdiction 
of the court. Int. Construction Co. v. Gibney, 160 U. S. 217, 16 Sup. 
Ct. 272, 40 Iv. Ed. 401. 

It is thought, therefore, that the right to maintain a suit in the United 
States Circuit Court, where the original parties to the controversy were 
citizens of différent states, is not lost by assignment to one who is also 
a citizen of a différent state from the défendant, although the effect 
of such assignment is to change the venue of the action. 

The motion is denied. 
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In re LEVIN. 

(District Court, B. D. Pennsylvania. February 11, 1904.) 

No. 1,811. 

1. Bankbuptcy— Seceet Lien— Evidence Consideeed. 

Evidence held insuflicient to sustain a findiiig by a referce that a trans- 
action was in fact a sale of goods to tlie bankrnpt witti réservation of a 
lien in the seller, and not a consignment, as claimed. 

In Bankruptcy. On certificate from référée. 

Russell C. Stewart and Joseph H. Stoffelt, for bankrupt. 
Kirkpatrick & Maxwell, for creditor. 

J. B. McPHERSON, District Judge. It is undotibtedly true that 
the form of the transaction is of little conséquence, if the real purpose 
behind it is to cover up the vendee's true interest in goods that hâve 
come into bis possession, and thus to enable the vendor to gain an ad- 
vantage over other creditors to which he is not in truth entitled. x\s 
was said by the suprême court of Pennsylvania in Thompson v. Paret, 
94 Pa. 27s (and this statement was approved in Peek v. Heim, 127 
Pa. 500, 17 Atl. 984, 14 Am. St. Rep. 865) : 

"Whatever the form of the agreement, if its purpose was to cover ui> a sale 
and préserve a lien in the vendors for the priée of the goods it was void as re- 
spects creditors, whether the crédit was given before or after the delivery of 
the goods. A consignment for such object was no better than any other de- 
vice." 

The référée was of opinion that the transaction between Jacob Stein- 
berg and the bankrupt was a sale of marchandise, and not a consign- 
ment, and upon that view of the facts his order is right. I find my- 
self unable, however, to agrée with this estimate of the évidence. To 
my mind, it seems as a whole to point distinctly in the other direction, 
although it must be conceded that in part it sustains the referee's con- 
clusion. 

The order is therefore set aside, and the trustée is directed to return 
so many of the goods specified in the pétition as remain in his custody. 



In re MUSKOKA LUMBBR CO. 

(District Court, W. D. New ïork. February 9, 1904.) 

No. 673. 

1. Bankbtjptct— Time foe Peoof of Claims— Creditoe having ko Xotice of 
Peoceedinqs. 

A creditor cannot prove his debt against a bankrupt estate after the ex- 
piration of the year limited therefor, although he had no notice or knowl- 
edge of the proceedings during that tiine, and the estate is still undis- 
tributed. 

In Bankruptcy. On review of décision of référée. 

Edward M. Mills, for creditor. 
William M. Wheeler, for trustée. 
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HAZEL, District Judge. The présent bankruptcy act requires strict 
notification of the varions steps in bankruptcy to be given the créditer, 
and tliat, the provision of law not being complied with, the discharge 
of the bankrupt is not effective in an action upon his daim brought by 
a créditer who has not received such notice. The question hère is 
whether a creditor who has not received the required notice, and who, 
within such period, had no knowledge of the bankruptcy, may, after 
the expiration of one year after adjudication, and before distribution 
of the estate by the trustée, prove his claim against the bankrupt estate. 
The language of the act (Bankr. Act July i, 1898, c. 541, § 57n, 30 
Stat. 561 [U. S. Comp. St. 1901, p. 3444]) is clear and explicit, and, 
as said in Bray v. Cobb, 3 Am. Bankr. R. 792, 100 Fed. 270, more than 
Hmits the time in wliich claims against the bankrupt estate may be 
proved. See In re Moebius, 8 Am. Bankr. R. 590, 116 Fed. 47; In re 
Brown, 10 Am. Bankr. R. 588, 123 Fed. 336. The remedy of the 
claimant must therefore be sovight in an action at law to recover upon 
the debt, and cannot be enforced against the fund in process of dis- 
tribution. It is argued that the bankrupt, a corporate entity, by its 
adjudication in bankruptcy, is entitled to a discharge under the express 
provisions of the statute, and hence, for ail practical purposes, the 
corporation is terminated. It is perfectly true that a trustée of the 
bankrupt corporation is empowered to close up the affairs of the corpo- 
ration, and make payment pro rata to the creditors who hâve proved 
their claims within the time limited by the statute. By thus complying 
with the provisions of the bankrupt act, the corporate entity, however, 
does not cease to exist; and accordingly the question suggested in 
argument, that the petitioners hère are deprived of a substantial right 
guarantied by the fédéral Coastitution and laws, is not involved. It 
is a misfortune that the petitioner is deprived of the proportionate pay- 
ment of the assets, but the entire theory of the bankrupt act, as stated 
by the cases, would seem to be the settlement of the estate in bank- 
ruptcy within a reasonable time. Congress, in its wisdora, has said, 
"Claims shall not be proved against the bankrupt estate subséquent to 
one year." This provision must be strictly construed against the cred- 
itor, in order to carry out the libéral spirit shown by other provisions 
of the act towards the debtor. 

The rulfng of the référée was correct, and the question submitted for 
review is answered in the négative. 



DREWRT & SON v. WOOD. 

(Circuit Court, D. Minnesota, Tliird Division. June 15, 1903.) 

1. TJNFAiE Compétition— Imitation of Name, Deess, and Labels— "Limetta" 
AKD "Limette." 

Complainants for several years made a beverage whlch they put up In 
bottles, and sbld under the name of "Llmctta," using a label on which the 
name, in red and gilt letters, was the prominent feature, together with a 

H 1. Unfalr compétition, see notes to Scheuer v. Muller, 20 0. 0. A. 165 ; 
Lare v. Ilarper & Bros., 30 O. C. A. 376. 
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eolored design, descriptive matter, and the name of the makers. De- 
fendant commenced the manufacture and sale of a similar article, having 
the same color, and put up in similar bottles, sealed with similar cap- 
sules, and with a label dififering in shape, but in which the name "Lim- 
ette" was printed, also in red and gilt, in the same position as the name 
on complainants' labels. The descriptive matter was also similar, and 
the label did not bear the name of the manufacturer. Held, that the 
gênerai similarity in appearance of packages and labels was sueh as to 
indicate a purpose to deceive, and to constitute unfair compétition, against 
which complainants were entitled to a preliminary injunction. 

In Equity. Bill to restrain the infringement of complainant's regis- 
tered trade-mark "Limetta," and the imitation of complainant's trade 
dress, including label, bottle, and capsule. Hearing on motion for in- 
junction pendente lite. 




A M05T HEALTHFUL DRINK 
AGREAT PALATE TICKLER ANDTHIR5T OUENCHER. 

DrEWRY&SoNS. St.PaulMinn. 
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John E. Stryker, for complainant. 
John E. Hearn, for défendant. 

LOCHREN, District Judge (orally). The law is well settled that 
one cannot adopt as a trade-mark a word that is simply descriptive 
of an article or of its quahty; that is free to everybody. If an arbi- 
trary word has been adopted by the person who has invented an ar- 
ticle, and he has obtained a patent for the article, and it is known by 
no other name, as the word "Linoléum" was adopted by the originator 
of that article, it is open to the public to use such word upon the ex- 
piration of the patent. Castoria was also a patented article. When 
the patent ran eut the article itself was known by no other name, and 
the public had a right to use it as they had a right to manufacture and 
sell the article itself. I do not know that it is necessary in this case 
that I should détermine whether this word is a proper trade-mark. If 
it is évident that there is unfair compétition, the injunction will hâve to 
go, whether "Limetta" is a lawful trade-mark or not. 

The évidence in the case tends to show that the complainant begun 
to manufacture this article several years ago, and adopted for it this 
name "Limetta" ; that it has for some considérable time put this ar- 
ticle up in bottles of the kind shown in évidence, both the large and 
small bottles; and complainant claims it has obtained a large sale and 
market value and is largely advertised. If so, no other person has a 
right to put upon the market a similar article in such a way as to rep- 
resent that it is of the manufacture of the first person who put it upon 
the market, and whose article has acquired a valuable réputation anci 
grown into demand. Under the circumstances, the case comes undcr 
the law respecting what is known as unfair compétition. Whether it 
does or does not so come is to be determined chiefly by inspecting the 
marks, labels, and appearance of the bottles. This may be supplc- 
mented by évidence as to purchases which hâve been made, and as to 
whether there is a gênerai attempt to dress up the article which i:-: 
claimed to be unfairly put upon the market in such a way as to deceivc 
purchasers or customers, and lead them to accept it when they are desir- 
ous of getting and intending to purchase the other article. Now, the 
beverages in tliis case, in bottles, either large or small, appear to be 
liquids of the same color; the bottles are aHke; the capsules are sim- 
ilar. The principal word on defendant's label diiïers from complain- 
ant's only in the last letter. It may be pronounced the same. There 
is a slight différence in the labels, one being square and the other 
of a différent form, still I am inclined to think, on the whole, that, 
while défendant might not deceive a person in the trade, he might 
deceive persons who are not particular to examine carefuUy the labels 
in each case. With the labels off, the bottles, the liquid in them, and 
the capsules would be the same apparently. The labels are each of 
white paper. The words are very much alike. The principal name 
on each is put on with the same kind of a curve and type on the top 
of the label. The gênerai lettering, as far as colors are concerned, is 
certainly similar. The red coloring is more prominent on the de- 
fendant's label than on that of the complainant's, but I am inclined to 
think, on the whole, that under the ruling adopted by the courts in 
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similar cases I must hold that the évidence in this case shows unfair 
compétition; and the letter, shown by defendant's counsel from the 
person who prepared the labels and from whom the défendant pur- 
chased them, rather tends to confirm the impression that the purpose 
to imitate was présent. It was apparently considered how far in that 
direction that pei/son might safely go. I am inclined to think that he 
went too far ; and considering the similarity of the label, together with 
the similarity of the bottles, color of the liquid and capsules, there is 
nothing to distinguish it, so far as a person of ordinary care, desiring 
to purchase the complainant's material is concerned, from that of the 
complainant. 
Let the order for a temporary injunction issue as prayed for. 



SAT/F V. UNITED STATES. 

(Circuit Court, S. D. New York. December 22, 1903.) 

No. 3,138. 

1. CusTOMs DuTiES— Classification— "WiEE Aeticle— Switch Boaed Cable. 
Held, that a cable used for making connections with a téléphone switch 
board, eonsisting of 64 wires bound together, which, both individuaily and 
in the group, are covered with varlous materials for insulating and water- 
pvooflng purposes, is an "article," wlthln the meaning of the second pro- 
viso in paragraph 137, TarifC Aet July 24, 1897, e. 11, § 1, Schedule C, 30 
Stat. 161 [U. S. Comp. St. 1901, p. 1639], relating to "articles manufactured 
from * « * copper wire," and is not dutiable under the provision in 
the same paragraph for "wire not speclally provided for. * * * 
whether uncovered or covered," nor under paragraph 193 of said act, 30 
Stat. 167 [U. S. Comp. St. 1901, p. 1645], as a manufacture of métal not 
speclally provided for. 

Appeal by the Importer from a Décision of the Board of United 
States General Appraisers. 

Application by A. L. Sait, importer, for a review of the décision of the Board 
of General Appraisers, which afiirmed the assessmeut of duty by the collector 
o£ customs at the port of New York. The following extract is made from the 
opinion of the board in Ke Sait, G. A. 4733, T. D. 22,380 : 

"Fischer, General Appraiser. The components of this merchandise are not 
in dispute. It is admitted that the wire is chief value, and the sole question 
to be decided is whether this is an article manufactured from wire, or whether 
it is simply covered wire. The évidence shows that the article is eommercially 
known as "téléphone switch board cable," and that its sole use is for Connecting 
téléphone switch boards with the téléphones. Its use is therefore limited. and 
it difCers from the single or ordinary wires which are used for eleotrlc bells, 
electric lights, and many other purposes, and which were evidently the articles 
intended to be covered by the provision for wires, covered or uncovered. This 
merchandise bas acquired such a new name, character, and use as to be no 
longer wire, but a manufacture of wire. Hartranft v. Wiegmann, 121 U. S. 
609, 7 Sup. et 1240, 30 L. Ed. 1012 ; WolfC v. U. S., 71 Fed. 291, 18 O. C. A. 41. 

Stephen G. Clarke, for importer. 
Charles D. Baker, Asst. U. S. Atty. 

PLATT, District Judge. The article in question, as found by the 
Board of General Appraisers, is made of 64 copper wires, each of 
which is tin-coated and covered with cotton, the wires being grouped 
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together, and the whole wrapped successively with paper, métal foil, 
paper, and cotton threads, after which other cotton threads, treated to 
make them waterproof, are braided around the whole. It was assessed 
for duty at 45 per cent, ad valorem and 1}^ cents per pound, under the 
proviso to paragraph 137 of Tariff Act July 24, 1897, c. 11, § i, Sched- 
ule C, 30 Stat. 161 [U. S. Comp. St. 1901, p. 1639], which provides in 
part "that articles manufactured from ♦ * * copper wire shall 
pay the rate of duty imposed upon the wire used in the manufacture of 
such articles, and in addition thereto one and one-fourth cents per 
pound." It is claimed to he dutiable at the rate of 45 per cent, ad 
valorem, under the same paragraph of said act, as "wire not specially 
provided for, * * * uncovered or covered," or, alternatively, un- 
der the provisions of paragraph 193 (30 Stat. 167 [U. S. Comp. St. 
1901, p. 1645]), or under section 7 of said act (30 Stat. 205 [U. S. Comp. 
St. 1901, p. 1693]), at the same rate. 

The importation in question is a distinctive article, brought over hère 
for a spécial use, and, quoting from Lawrence v. Allen, 7 How. 785, 12 
L. Ed. 914, it is put "into a new form, capable of being used and de- 
signed to be used" in that form. 

flhe décision of the Board of Appraisers is afïirmed. 



In re KOENIG & VAN HOOGENHDTZB. 

(District Court, W. D. Texas, San Antonio Division. February 19, 1904.) 

No. 80. 

1. Bankettptct — Ci.ArMS—DiSAi,i.owA.NCB:— Pétition fob Review— Appi.ica- 
TioN— Lâches. 

A claim of a créditer of bankrupts was allowed July 13, 1900, but there- 
after, on February 14, 1001, it was disallowed on reconslderation. On 
March 29, 1901, the créditer flled a pétition for revlew, and on May 12, 
1803, a pétition for rehearlng, which was overruled by the référée. No 
further action was taken by the créditer for the prosecution of the péti- 
tion for review until January 4, 1904, when Its attorneys, by leave of court, 
filed an amended pétition for review, when the cause was set down to be 
heard on the 18th of January fellowing. Held, that the creditor had been 
guilty of such unreasonable delay and lâches In the prosecution of this 
pétition for review that it would be dismissed. 

In Bankruptcy. 

This case cornes up to the court upon a pétition for revlew filed by the First 
National Bank of Cuero, Tex. On January 5, 1900, the bank presented to the 
référée in bankruptcy Its claim of $6,241.05 against the estate of the bankrupts, 
and the same was duly allowed. But upon reconslderation, at the Instance of 
creditors and the bankrupts, and upon his own motion, the référée set aslde the 
allowance, and passed an order declining to allow the bank's claim unless It 
surrendered to the trustée In bankruptcy the sum of $1,979.36, held by the réf- 
érée to be a préférence. The bank declined to surrender the amount, and an 
order was entered by the référée disallowlng the entlre claim. Touching the 
présentation of the claim by the bank, and his action thereon, the référée finds 
as follows: "On January 5, 1900, the First National Bank of Cuero, Texas, 

H 1. Appeal and reTiew in bankruptcy cases, see note to In re Eggert, 43 C C. 
A. 9. 
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flled a elalm against the estate of Koenlg & Van Hoogenhuyze, bankrupts, 
whlch claim, It appears, was duly allowed by the référée. Subsequently, on 
July 13, 1900, the bankrupts filed a motion to bave the bank's said claim re- 
examined and disallowed. On September 10, 1900, certain creditors of sald 
bankrupts appeared, and, upon the referee's own motion, the bank's daim waa 
reconsidered, and on February 14, 1901, was disallowed by the référée, be- 
cause he consldered that sald bank had received préférences that it had not 
surrendered. On Mareh 29, 1901, the bank flled a pétition for re»-lew, and on 
May 12, 1903, a pétition for rehearing, which latter pétition was overruled by 
the référée." No further action appears to hâve been taken by the bank, look- 
ing to the prosecution of Its pétition for revlew, until January 4, 1904, when 
its attorneys flled, by leave of the court, an amended pétition for review. Ttie 
cause was set down to be heard on the ISth day of January foUowing. 

J. B. Lewright, for the bank. 
Keller & Keller, for the creditors. 

MAXEY, District Judge (after stating the facts). The creditors ob- 
ject to the proceeding on the part of the bank because it was not prose- 
cuted with due diligence. While it is probable that, if the merits of 
the présent controversy were considered, the case would be governed 
by Bank v. Massey, ii Am. Bankr. Rep. 42, 24 Siip. Ct. 199, 48 L. 

Ed. , rather than by Pirie v. Chicago Title & Trust Company, 182 

U. S. 438, 21 Sup. Ct. 906, 45 L. Ed. 1171, the court feels constrained 
to décline to enter upon an examination of the merits, because of the 
length of time which bas elapsed — about two years and nine months— 
since the pétition for review was filed, without any real effort on the 
part of the bank to prosecute the proceeding to a hearing and déter- 
mination. No spécifie period is limited by the bankrupt law, nor by 
the rules of court, for prosecuting pétitions for review. But by Gen- 
eral Order No. 27, adopted by the Suprême Court, it is provided : 

"When a bankrupt, créditer, trustée, or other person shall désire a review 
by the judge of any order made by the référée, he shall 131e with the référée his 
pétition therefor, settlng out the error complalned of ; and the référée shall 
forthwith certify to the judge the question presenteil. a smmiuiry >,)f the évi- 
dence relatlng thereto, and the findlng and order of the référée thereon." 

This gênerai order imperatively requires the référée to certify the 
question to the judge, not the next month, nor the year following, but 
forthwith, in order that there may be an early détermination of the 
questions at issue. It is no answer to the requirements of the order 
to assert that the duty of certifying the question rests with the référée, 
and that his failure to perform a plain duty should not be visited upon 
an innocent party. That duty, it is true, devolves upon the référée, 
and he should discharge it with promptness. But his failure to obey 
the directions of the order will not excuse lâches on the part of one 
who seeks to review the judicial action of the référée, and who, by 
applying to the judge, could easily obtain an order to speed the cause. 
The purpose of Order No. T.y was to provide a simple and effective 
method of procédure for securing early hearings and speedy détermina- 
tion of litigated questions, and this salutary purpose would be entirely 
thwarted if courts encouraged such long and inexcusable delays as are 
ilîustrated by the présent record. Unreasonable delay in prosecuting 
bankruptcy proceedings should be discountenanced, as it is clearly the 
intent and object both of the rules and the law to require reasonable 
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diligence in the pùrsuit of remédies provided by the act, with thc view 
of securing a prompt administration and settlement of estâtes. The 
bank has failed to prosecute its pétition for review with that degree of 
diligence which the law required and the circumstances of the case 
demanded, and the objections of the creditors should therefore be 
sustained, and the pétition for review should be dismissed. See In re 
Jemison Mercantile Co., 112 Fed. 966, 50 C. C. A. 641. Counsel for 
the bank rely upon the case of Matter of Louis Lewensohn, 9 Am. 
Bankr. Rep. 368, 121 Fed. 538, 57 C. C. A. 600, decided by the Circuit 
Court of Appeals for the Second Circuit. Even if the bank had ob- 
jected to the reconsideration of its claim by the référée upon the ground 
that the trustée alone, as the représentative of the creditors, could in- 
voke such action, still it would dérive little aid from the Lewensohn 
Case, since it has deprived itself of the opportunity of being now 
heard by its own lâches and long delay. But when the creditors and 
bankrupts applied to the référée to set aside the order allowing the 
bank's claim, the bank, in its opposition to the application, did not chal- 
lenge the right of the creditors and bankrupts to make it, nor did it 
suggest that the trustée was a necessary party to the proceeding. In- 
deed, the question of the right of the creditcrs and bankrupts to move 
in the matter of disallowing the bank's claim was not raised by the 
bank until the filing of the amended pétition for review, nearly three 
years after the order of disallowance was made. Such failure on the 
part of the bank to speak when it should hâve spoken may justly be 
held to be a waiver of its right to interpose the objection at this time. 
See In re Baerncopf (D. C.) 117 Fed. 975; In re Herzikopf (D. C.) 
118 Fed. loi ; Simonson v. Sinsheimer, 95 Fed. 948, 37 C. C. A. 337; 
In re Simonson (D. C.) 92 Fed. 904; Carriage Company v. Stengel, 
95 Fed. 637, 37 C. C. A. 210. 

The pétition for review is dismissed. 



UNITED STATES v. RICHARDSON et al 
(District Court, E. D. North Carolina. February 3, 1904.) 

1, IRTKBNAL REVENUE— DISTILLEB'S BOND— LlABIIilTY OF SUEETIES. 

A dlstiller's officiai or annual bond blnds the sureties for the payment 
of the tax on ail the spirlts dlstilled by the principal during its term, and 
they are not relleved from such liability by the exécution of a warehousing 
bond coverlng certain of such spirlts, whlch Is not a substltuted, but a 
cumulative, securlty. 

Action by the United States on a distiller's bond to recover unpaid 
taxes on spirits removed from a warehouse. 

Harry Skinner, Dist. Atty., for the United States. 
Victor H. Boyden and Robert T. Hough, for défendant 

PURNELL, District Judge (orally). The plaintiff déclares upon a 
bond, the conditions of which are as f ollows : 

"If the said James B. Richardson shall, In ail respects, falthfully comply 
with ail the provisions of law relating to the dutles and business of distillers, 
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and shall pay ail penalties Incurred or fines imposed on hini for a violation of 
any of the sald provisions," etc. 

The facts are agreed that défendant Richardson was a distiller, and 
executed the bond set out, with the conditions therein recited, and the 
distilled spirits placed in the distillery warehouse were removed there- 
from without the payment of the tax. The suit is ou the bond for the 
taxes assessed by the Commissioner of Internai Revenue on the spirits 
produced at the distillery. The défendant contends that under the dé- 
cision of the Suprême Court in United States v. Freel, i86 U. S. 309, 
22 Sup. Ct. 875, 46 Iv. Ed. 1177, the liability of the surety cannot be 
extended beyond a fair scope of the terms of the contract, and, because 
a warehouse bond is required, the surety is not liable on this bond; 
that is, the annual bond was to include the tax is negatived by the pro- 
vision of the law relating to the transportation of spirits from the dis- 
tillery v/arehouse for export, and its withdrawal from the warehouse 
for the sciences and arts. The citation of this authority is sufficient 
to answer the contention that the warehouse bond does not cover this, 
and is not cumulative, but, if cumulative, does not vitiate this bond; 
but the only question for décision is the liability of the surety on the 
distiller's bond. One of the duties required of the distiller by law is 
that he shall pay the tax on distilled spirits produced at his distillery 
before the same is removed from the distillery premises, and a penalty 
is imposed upon him for a failure to do so. The case cited by the 
United States attorney (U. S. v. National Surety Co., 122 Fed. 904, by 
the Circuit Court of Appeals of the Sixth Circuit) seems to be con- 
clusive as to ail the arguments advanced by the défendant surety Com- 
pany ; and, upon this authority, judgment will be rendered in favor 
of the plaintiff and against the défendant for the sum declared on in 
the complaint. 



In re YODER. 

(District Court, E. D. Pennsylvania. February 11, 1904.) 

No. 1,695. 

1. Bantîruptct — Involuntaky Peoceedings — Wage Earner. 

A man who ovs^ned a team, wagons, and a plow, with wlilch he worked 
by the day for différent employers as he could obtain worlî, earning usually 
from $9 to $15 per week, and working alone when he could not flnd work 
for his team, was not an independent contraetor, but a wage earner, within 
the meaning of Bankr. Act July 1, 1898, c. 541, § 4, cl. "b," 30 Stat. 547 
[U, S. Comp. St. 1901, p. 3423], and not suDject to be adjudged an invol- 
untary bankrupt. 

In Eankruptcy. On certificate from spécial référée. 

Henry T, Williams and Stout & Kiser, for creditors. 
Swartley &. Bunting, for bankrupt. 

1 1. What persons are subject to bankruptcy law, see note to Mattoon Nat 
Bank v. First Nat Bank, 42 C. C. A. 4. 
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J. B. McPIîERSON, District Judge. In this case the bankrupt filed 
an answer to the pétition, averring that he is a wage earner, and there- 
fore not liable to be adjudged an involuntary baniîrupt. The Act of 
July I, 1898, c. 541, § 4, cl. "b," 30 Stat. 547 [U. S. Comp. St. 1901, p. 
3423], exempts wage earners from involuntary proceedings; and sec- 
tion I, cl. 27, 30 Stat. 545 [U. S. Comp. St. 1901, p. 3420], defines a 
wage earner to be "an individual who works for wages, salary or hire, 
at a rate of compensation not exceeding one thousand five hundred dol- 
lars per year." The référée took testimony concerning the occupation 
of the bankrupt, and has found the facts to be as follows : 

"At the date of the exécution of said deed of conveyance the said Jacob Y. 
Yoder resided in the borough of Perkasie, Bucks eounty, In said district. He 
was the owner of two horses, two wagons, one plow, and one cart, with which 
he did hauling by the day, at the rates of $3 and $4, according to the Uind of 
work. He was not regularly employed by any one person, but hauled logs, coal^ 
manure, etc., for différent people ; and the period of his employment was gen- 
erally brlef, lasting from a day to a week. He was also at times without work. 
His income varied from $9 to $15 per week, and sometimes fell as low as a 
dollar per week. He employed no other person, but drove the team himself. 
The compensation received by him included pay for his own services and for 
the use of his team." 

To this finding may be added the further fact that, when he was not 
employed as above stated, he worked by the day at whatever manual 
labor he could get to do. Upon thèse facts, I think it is clear that the 
bankrupt was a wage earner, and not an independent contractor. He 
was a servant hired by successive masters, and was always paid by the 
day, never by the job. The fact that he used his horses and wagons in 
performing the services for which he was paid by the day does not 
seem to me of any spécial importance. A carpenter or any other 
skilled mechanic employs tools — often his own tools — ^to assist him in 
earning his daily wages ; and the bankrupt's horses and wagons stand, 
I think, in precisely the same category. The words "wages or hire" 
hâve so nearly the same meaning, that it is not easy to discriminate be- 
tween them ; but it is not necessary to make the attempt in the présent 
case, for certainly the compensation received by the bankrupt for the 
kind of work that he was doing must fall within the meaning of one or 
the other of thèse two words. He was not an independent contractor, 
looking for his income to the profits that he might make by carrying 
out a contract for a lump sum, but was an ordinary day laborer, who 
did work with his hands, lifting logs, holding a plow, driving his team, 
and similar service, for which he was paid at a fixed rate by the day. 
I think, therefore, that he comes clearly within the exemption of section 
4, and that the pétition must be dismissed. 

An order to this efïect will be entered. 
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In re PHILADELPHIA & LEWES TRANSP. CO. 

(District Court, E. D. Pennsylvania. February 9, 1904.) 

No. 1,281. 

1. BANKKUPTCT — COSTS DlSMISSAL OF PETITION FOB WANT OF JUKISOICTION. 

Where proceedings in involuntary bankruptcy against a corporation are 
dismissed because tlie défendant is not within the class of corporations 
which may be adjudged bankrupt, the same rule applies as in otber cases 
where suits are dismissed for want of jurlsdlction, and the court can make 
no order awarding costs. 

In Bankruptcy. On question of costs. 
See (D. C.) 114 Fed. 403. 

Horace L. Cheyney, for petitioners. 

Ira Jevvell Williams, for alleged bankrupt. 

J. B. McPHERSON, District Judge. In this case the court dis- 
missed the pétition upon the ground that the défendant was a transpor- 
tation Company, and could not be adjudged a bankrupt because the act 
of July I, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3418], 
does not apply to such companies: (D. C.) 114 Fed. 403. The peti- 
tioning creditors now ask that an order may be made directing the 
money deposited for costs to be returned to them, and the transporta- 
tion Company asks that an order may be made directing a docket fee 
of $20 to be paid to its counsel. The order is asked for under gênerai 
order 34 (89 Fed. xiii), which provides : 

"In cases of involuntary banltruptcy, when ttie debtor resists an adjudication, 
and the court, after hearing, ad.iudges the debtor a banlirupt, the petitloning 
creditor shall recover, and be paid out of the estate, the same costs that are 
allowed to a party recovering in a suit in equity; and if the pétition is dis- 
missed, the debtor shall recover like costs against the petltioner." 

Under this section costs hâve been decided to be taxable (In re 
Ghiglione [D. C] i Am. Bankr. Rep. 580, 93 Fed. 186, and In re 
Morris [D. C] 115 Fed. 591); but thèse were cases where the court 
had jurisdiction of the parties, and the pétitions were dismissed on the 
merits. I see no reason why the rule which dénies to a court the power 
to award costs when a case is dismissed for want of jurisdiction (Citi- 
zens' Bank v. Cannon, 164 U. S. 319, 17 Sup. Ct. 89, 41 L. Ed. 451) 
should not prevail in a court of bankruptcy as well as in other tribunals. 

The order asked for by the olaintifïs may be enteredL 
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COULTER, Audltor, v. WBIR. 

(Circuit Court of Appeals, Sixth Circuit. February 13, 1904.) 

No. 1,224. 

1. CospoEATioNs — Franchise Tax — Injonction— State OrFicEES — Féd- 

éral Courts — Jueisdiction. 

Ky. St. 1903, § 4077 et seq., provldes for the imposition of a franciiise 
tax on the intangible property of certain corporations, a part of whleli 
is payable direetly into the state treasury aiid the balance made appor- 
tionable to certain countles and cities ; the value of sueh franchise belng 
fixed by a board consisting of state offlcers. Section 4084 requlres the 
State Auditor, after 30 days from the valuation of the .franchise, to cer- 
tify to the county clerk of the countles, etc., the portion apportionable to 
them as therein provided ; and section 4091 requires the audltor to give 
final notice of the tax assessed for state purposes, whlch becomes due 30 
days thereafter, but the audltor has no authorlty to coerce the payment 
of the tax. Held, that where the valuation of a corporation'a franchise 
had been made by the state board, and the auditor had given final notice 
thereof before suit was brought against him In bis officiai capaclty to re- 
straln the collection of such tax, the blll was not maintainable as to the 
part of the tax due the state, slnce as to it the blll was, in efCect, against 
the state, which was not subject to suit wlthout Its consent under Const. 
U. S. Amend. 11. 

2. SaME— MULTIPLICITY OF SUITS. 

Where It was alleged that the tax was void, and that, unless restrained, 
the auditor %vould certify the tax to the various countles and municlpal- 
ities In the state, which would resuit In a multlpllcity of suits by défend- 
ant to restrain the collection of the tax, the blll was maintainable against 
the audltor, as an officiai, to restrain such act. 

8. SAME— StATUTKS— CONSTITUTIONAL LA W— INTERSTATE COMMERCE. 

Ky. st. 1903, § 4077 et seq., imposlng an alleged franchise tax on cor- 
porations which, in efCeet, is not a franchise ta.t, but a tax on the intan- 
gible property of the corporation not othervvise taxed, is not unconsti- 
tutlonal in its application to an Interstate express company as an unwar- 
rantable interférence with Interstate commerce. 

4. Same— Construction. 

Ky. St. 1903, §§ 4078-4080, making it the duty of corporations men- 
tioned in section 4077 to furnish certain data by whlch the value of thelr 
Intangible property may be ascertained for taxation, and declaring that, 
when the value of the capital stock is ascertained, the value of ail tan- 
gible property otherwise taxable shall be deducted, is applicable as well 
to corporations and companles organized under the laws of other States 
as those existlng under the laws of Kentucky. 

5. Same— DEDUCTION of Tangible Taxable Peopebtt, 

Under Ky. St. 1903, § 4079, providing that in the détermination of the 
amount of a corporatlon's intangible property for franchise taxation the 
value of ail tangible property otherwise taxable shall be deducted from 
the value of the corporatlon's capital stock ascertained by Including every 
élément contrlbutlng to value, whether tangible or intangible, the tangible 
taxable property to be deducted Is not limlted to such as is situated wlthiu 
the state of Kentucky, but includes ail tangible property belonglng to the 
corporation wherever located. 

6. Same— Ereoneous Valuation— Remédies. 

Where it was contended In a suit to restrain the collection of a cor- 
porate franchise tax that, If the board of valuation and assessment, in 
making the assessment in the method pursued in taxlng the corporatlon's 
intangible property assessable In the state, followed the statute, the stat- 

1 1. Fédéral jurisdictlon of sults against state, see note to 13 C. C. A. 165. 
127 F.— 57 
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ute was unconstitutional, and that, If they did not follow the statute, the 
corporation had a remedy to correct the error, the question was not a 
mère question of excessive valuation within the exclusive jurisdiction of 
the board, and was subject to review by the courts. 

7. Same. 

Where, In determining the value of an express company's intangible 
property legally taxable in Kentucky, the board of valuation iguored, in 
valning the company's shares, the existence of Intangible property out- 
side of Kentucky, consisting of an outside investment of surplus earnings, 
which the company ofïered to prove was not used In, and did not con- 
stitute a part of, its gênerai express business, which investment con- 
sisted of railroad bonds, etc., actually held in New York, the valuation 
was erroneous. 

8. Same. 

An express company having accumulated a surplus of more than $12,- 
000,000, separated such amount from its business, and invested it in bonds, 
stock, etc., which the company transferred to a trust company In New 
York, and then issued to its stockholders, as a distributlve share thereof, 
bonds of the express company at par, payable only out of the securities 
so deposited as a spécial dividend, the express company retaining certain 
property rights In the securities, by which, in certain contingcncies, cred- 
Itors might reach them. Held, that such bonds and stocks so transferred 
to the trust company constituted an outside investment of surplus earn- 
ings which could not be included in an estiniate of the value of the express 
company's intangible property taxable in Kentucky. 

Appeal from the Circuit Court of tlie United States for the Eastern 
District of Kentucky. 

This is a bill challenglng the validlty of a tax assessment made by the state 
of Kentucky against a joint-stock company in the nature of a co-partnersbip 
doing business in the state of Kentucky under the name and style of the Adams 
Express Company. Tlie taxes assessed were for three years, 1899, 1900, and 
1901. The valuations and assessments complained of were made by a board 
of valuation and assessment, created under section 4077, Ky. St. 1903, consist- 
ing of the Auditor, Treasurer, and Secretary of State. To this board is com- 
mitted the sole duty of assesslng certain corporations and companies In the 
nature of corporations, such as the complaining express company, The.se as- 
sessments were made under color of an act passed November 11, 1892, being 
chapter 108, § 4019 et seq., Ky. St. 1903. 

Section 4020 subjects to taxation, ail property within the state, whether be- 
longing to individuals or corporations, "including intangible property, which 
shall be considered and estimated In flxing the value of corporate franchises 
as hereinafter provided," unless exempted by the state Constitution. The 
bill avers that In accordance with this provision ail of the tangible property 
of complainants within the state had been assessed, and the taxes paid, and 
that no complaint is made thereof. 

Section 4077 subjects a large class of corporations, companies, or associa- 
tions, including express companies, to further taxation by providing that every 
"corporation, company or association having or exercising any si)ecial or ex- 
clusive privilège or franchise not allowed by law to natural persons, or per- 
forming any public service, shall, in addition to the other taxes iiiiposed on it 
by law, annually pay a tax on Its franchise to the state, and a looal tax 
thereon to the county, city, town and taxing district, where Its franchise may 
be exercised." The Auditor, Treasurer, and Secretary of State are then con- 
stituted a board for valuing and assessing said franchise, and for appor- 
tioning to the several municipalities in which such franchise is situated their 
respective shares in the taxable value so ascertained. 

In View of the fact that the construction of the law under which thèse as- 
sessments were made is involved, vve set out below sections 4078 to 4083, in- 
clusive, of the Kentucky Statutes of 1903 : 

"Sec. 4078. In order to détermine the value of the franchises meutioned in 
the next preeeding section, the corporations, companies and associations men- 
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tioned In the next preeeding section, except banks and trust companles;, whose 
statements shall be filed as hereinafter required by section four thoiisaud and 
ninety-two of this article, shall annually between the fifteenth day of Sep- 
tember and first day of October, make and deliver to tlie Auditor of Public 
Accounts of tbis state a statement, verified by its président, cashier, secretary, 
treasurcr, manager, or other chief offlcer or agent, in such form as the auditor 
may prescribe, showing the following facts, viz. : Tbe name and principal 
place of business engaged in ; tbe amount of capital stock, preferred and com- 
mon ; the number of shares of each ; the amount of stock paid up ; the par 
and real value thereof ; the higbest price at which such stock was sold at 
a bona fide sale within twelve months next before the fifteenth day of Sep- 
tember of the year in which the statement Is required to be made ; the amount 
of surplus tund and undivided profits, and the value of ail other assets ; the 
total amount of indebtedness as principal, the amount of gross or net earnings 
or iucome, Including interest on investments, and incomes from ail other sour- 
ces for twelve months next preeeding the lifteenth day of September of the 
year in which the statement is required ; the amount and kind of tangible 
property in this state, and where situated, assessed, or liable to assessment in 
this state, and the falr cash value thereof, estimated at the price it would 
bring at a f air voluntary sale, and such other facts as the auditor may require. 

"Sec. 4079. Where tbe Une or Unes of any such corporation, company or as- 
sociation extend beyond the limits of the state or county, the statement shall, 
in addition to the other facts hereinbefore required, show the length of the 
entire Unes operated, owned, leased or controUed in this state, and in each 
county, incorporated city, town or taxlng district, and the entire Une operated, 
controUed, leased or owned elsewhere. If the corporation, company or asso- 
ciation be organized under the laws of any other state or government, or or- 
ganized and incorporated in this state, but operating and conducting its busi- 
ness in other states as well as in this state, the statement shall show the fol- 
lowing facts, in addition to the facts hereinbefore required : The gross and net 
income or earnings received in this state and out of this state, on business done 
in this state, and the entire gross receipts of the corporation, company or 
association in this state and elsewhere durlng the twelve months next before 
the fifteenth day of September of the year in which the assessment is required 
to be made. In cases where any of the facts above required are impossible 
to be answered correctly, or will not afford any valuable information in de- 
termining the value of the franchises to be taxed, the said board may excuse 
the ofiicer from answering such questions : provided, that said board, from 
said statement, and from such other évidence, as it may hâve, if such cor- 
poration, company or association be organized under the laws of this state, 
shall flx the value of the capital stock of the corporation, company or associa- 
tion, as provided in the next succeeding section, and from the amount thus 
flxed shall deduct the assessed value of ail tangible property assessed in this 
state, or in the counties where situated. The remainder thus found shall be 
the value of its corporate franchise subject to taxation as aforesaid. 

"Sec. 4080. If the corporation, company or association be organized under 
the laws of any other state or government, except as provided in the next sec- 
tion, the board shall fix the value of the capital stock as hereinbefore provided, 
and will détermine from the amount of the gross receipts of such corporation, 
company or association in this state and elsewhere, the proportion which the 
gross receipts in this state, within twelve months next before the fifteenth day 
of September of the year in which the assessment was made, bears to the 
entire gross receipts of the company, the same proportion of the value of the 
entire capital stock, less the assessed value of the tangible property assessed, 
or liable to assessment, in this state, shall be the correct value of the cor- 
porate franchise of such corporation, company or association for taxation in 
this state. 

"Sec. 4081. If the corporation organized under the laws of this state or of 
some other state or government be a railroad, telegraph, téléphone, express, 
sleeping, dining, palace or chair-car company, the Unes of which extend beyond 
the limits of this state, the said board will fix the value of the capital stock 
as hereinbefore provided, and that proportion of the value of the capital stock, 
which the length of the Unes operated, owned, leased or controUed in this 
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State, bears to the total length of the Unes owned, leased or controlled In thîs 
State and elsewhere, shall be considered in flxing the value of the corpouate 
iTanchise of such corporation liable for taxation in this state ; and such cor- 
porate franchise shall be liable to taxation in each county, incorporated city, 
town or district through, or into ■whieh, such lines pass, or are operated, in 
the same proportion that the length of the line in such county, city, town or 
district bears to the whole length of lines In this state, less the value of any 
tangible property assessed, or liable to assessinent, in any such county, city, 
town or taxing district. 

"Sec. 4082. Whenever any person or association of persons not being a cor- 
jioration nor having a capital stock, shall, in this state, engage in the business 
of any of the corporations mentioned in the flrst section of this article, then 
the capital and property, or the eertiflcates or other évidences of the rights 
or interests of the holders thereof in the business and property or capital em- 
ployed therein, shall be deemed and treated as the capital stock of such per- 
sons or association of persons for the purposes of taxation and ail other pur- 
poses under this article, In like manner as if such person or association of per- 
sons were a corporation. 

"Sec. 4083. It shall be the duty of the auditor, immediately after flxing such 
values by said board, to notify the corporation of the fact; and ail such cor- 
porations shall bave thirty days from the time of receiving the notice to go 
before such board and ask a change of the valuation, and may introduce evi- 
<lence and the chairman of the board is hereby authorized to suuuuou and 
swear witnesses, and after hearing such évidence the board may change the 
valuation as it may deem proper, and the action of the board shall be final." 

The averments of the bill touching the assessinent of 1899 are substantially 
that the complainant's conipany flled with the auditor a verified statement as 
i-equired by sections 4078 and 4079. It is then averred that the board there- 
upon fixed the valuation of the alleged franchise of the Adams Express Com- 
liany at $774,300, and that this value was "arrived at by the following compu- 
tation, as appears by a mémorandum thereof made by said board at tlie time 
:ind placed upon Its flle: 

"Market value of company's stock, $12,000.000, at $1.15. 

"Total mileage of the company, 31,720 miles, $14,800,000. 

"Value of each mile, $435. 

"Mileage In Kentucky, 1,780 miles. 

"Capital in Kentucky, $774,300." 

Notice was thereupon given In aecordance with section 4083, set ont above. 

A protest was then filed upon thèse grounds : First, that the act was void 
under both the Constitutions of Kentucky and that of the United States ; sec- 
ond, because the board had assessed property not in the state; and, third, 
because they had included assets of the value of $4,021,470 not used "in the 
company's express business," and none of which was within the state, or sub- 
ject to its jurlsdiction for purposes of taxation. 

A detailed statement of the assets, composing an aggregate of $4,021.470, con- 
sistiug in stocks and bonds, was filed, and with it an insistence that "the 
assessments for the year should be made on the following basis : 

Market value of shares (a 4 per cent, stock) $12,000,000 

Deduct outside investment no part of express plant 4,021,470 

Value of express plant $ 7,978,530 

"Total mileage In United States, 32,000. 
"Value per mile, $249. 
"Mileage in Kentucky, 1,780. 

Franchise in Kentucky $443,220 

Less tangible property 7,141 

Franchise in Kentucky $436.079" 

The bill also avers that the board assossod the "alleged franchise' of said 
Company for the subséquent year of 1900 at the sum of $1,481,040, "which sum 
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sald board arrîved at by the following eomputation, as appears by a mémo- 
randum thoreof made by said board at the time and plaeed on its files : 

"Market value of company's stock $12,000,000 at $1.20 $14,400,000 

Bonds 12,000,000 



$26,400,000 
"Total mîleage of company, 31,720. 
"Mileage In Kentucky, 1.780. 
"Capital in Kentucky, 1,780 of $26,400,000— $1,481,040." 

Application for a "change in valuation was made," in which it was inslst- 
ed that the value of the company's capital had been reached by erroneously 
inoluding bonds and stocks aggregating $4,123,265, not a part of the company's 
express plant, and by the Inclusion of the item of $12,000,000, being bonds and 
stocks accumulated in former years by the company, and turned over to a trust 
company in trust for the benefit of Its shareholders, to vphom had been Issued 
assignable certiflcates showing their interest. It was also insisted that. de- 
ducting thèse items, the proper valuation would be $440,559.83. Substantially 
the same valuation and assessment was made for 1901, and the averments of 
the bill as to the manner in which the valuation had been determined are 
almost identlcal with those in respect of the two preceding years. The assess- 
ments complained of in favor of the state aggregate more than $18,000 and 
towns $38,000. In any aspect of the case the amount in dispute exceeds 
.'52,000 of the tax claimed by the state and a like sum clalmed as due to coun- 
ties and towns under apportionment about to be made to them by the auditor 
wheii the bill was filed. 

While claiming in gênerai terms that the entire assessment was void be- 
cause of the unconstltutional character of the law under which it was made, the 
bill averred an ofter to pay upon the valuation proposed by the exhibits to the 
bill and an ofCer to deposlt in court the amount payable under said valuations, 
but no money was in fact paid in. Subsequently the sums admitted to be due 
were paid to the State Treasurer, and upon that footing an injunction i?en- 
dente lite was granted. 

The only défendant to the bill is Gus G. Coulter. who is described as the 
"Auditor of Public Accounts of the Commonwealth of Kentucky." In respect 
of the défendant, Coulter, it Is charged that "the défendant claims that said 
company is delinquent," and that it is liable to the penalties prescribed by 
section 4091, Ky. St. 1903, and that "he is threatening to proceed to enforce and 
collect said tax and penalties, and, unless restrained by the order of this court, 
the défendant will apportion and certify to the county clerks in more than 
nineteen counties of the state the proportionate amount of said assessment in 
accordance with said act, • * * and said company wlll sulïer irréparable 
injury and will be subjected to a multiplicity of vexations suits and prosecu- 
tions, and to an illégal lien upon its property within the state." The relief 
speciflcally prayed is that the défendant be enjoined "from collecting or at- 
tempting to collect any of said taxes due to the state of Kentucky," and from 
"certifying said valuation or assessment" (in excess of the conceded valuation) 
"to any county clerk of said state." The answer of the défendant, Coulter, 
among other things, says that before the undisputed t&x was paid the de- 
fendant "became delinquent, and liable to penalty under the statute," and 
that suits to recover the taxes due and penalty thereon and penalty for de- 
linquency hâve been Instituted by the commonwealth of Kentucky, through 
Attorney General, in the circuit court of Franklin county, for the year 1899, 
which is yet pending and yet undetermined, and in which action the said 
express company makes the same défense as Is herein presented as cause for 
injunction. 

The défendant further answered, and said that he, as Auditor of Kentucky, 
had "no power of distraint for taxes," and "to collect the taxes hère in con- 
troversy the only remedy provided for their collection is a demand, and, upon 
fallure to pay, an action to coerce payment, in the name of the state of Ken- 
tucky, and over this action this défendant bas no control, that matter coming 
'vvithln the dutles of the Attorney General," and that in such action the com- 
plainant can présent ail of the objections now made. While admitting that 
it is his duty under the law to certify to the county clerks the valuation ap- 
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portioned to any county when the apportionment is made by the board, de- 
fendant denied that the taxes for 1899, 1900, and 1901 tiad been apportloiied, 
and that until their apportionment had been made he had no authority to so 
certify. The évidence, however, showed that the apportionment had in fact 
been umde by the board when the bill was flied. 

In respect to the mode in whieh the board of assessors had arrived at the 
valuation complained of the answer says : "Further answering, défendant 
says ihat the said state board of valuation and assessmeut, composed as stat- 
ed, did, as the law provided, meet and vaUie and assess the property of the 
said express Company, as said board vahied and assossed ail other property 
within their jurisdiction, and the manner of such valuation and assessment 
was as tollows, and not otherwise, viz. : It was flrst ascertained from the 
report submitted by the officor or agent of the said company the number and 
par value of the capital stock, then the cash of such stock, estimated by the 
average value of sale of such stock upon the market, and this total value of 
the stock of said express company was then apportioncd to the state in the 
ratio of the mileage In this state to the entire mileage of the company, and 
i'rom this value thus obtained was deducted the value of the tangible property 
assessed by said company in ail the counties of the state, and the remainder 
was the valuation flxed for said express company's property in this state, 
which is the sum as allegcd in the bill of complaint upon which taxes were 
computed and demanded as alleged. Further answering, défendant says that 
the taxes demanded of said express company is not a tax to exist or do busi- 
ness, but is a tax on its property situated in this state, and not elsewhere. 
rt is a tax on its intangible property, apportioned according to its mileage, 
and is not, as alleged, a tax on stocks, bonds, niortgages, real or Personal es- 
tate, situated outside of the territorial limlts of the state of Kentucky." After 
denying knowledge of the fact that the complainant had the bonds and the 
stocks or other property such as claimed, it is then said : "That if it be that 
said express company owns such stocks, bonds, notes, and mortgages of the 
kind and value as is alleged in the bllls of complaint, and if it also be true 
that the securities are kept in the city of New York, it is not true that said 
express company is ontitled to hâve the total value of its capital stock reduced 
by such sums, or by any sums by reason thereof, when considered for assess- 
ment and valuation for taxation in this state, for the reason that such stocks, 
bonds, notes, mortgages, or other securities are not assessed by the state of 
Kentucky, nor by the state board of valuation and assessment in the assess- 
ment complained of, but the assessment and valuation was of the value of the 
capital stock of the said express company apportioned as stated : and while 
it may be true that the assets of the said comi)any is a mater j al thing that 
fix the value of its capital stock, as were also its rights, contracts, and busi- 
ness couducted, yet thèse stocks and securities held and owned by the said 
company were not valued or assessed or considered In the valuation of the 
said company's property." 

The answer further pleads and relies upon the conclusiveness of the action 
of.the board of valuation and assessment, particularly since the question was 
but one of valuation, in respect to which complainant had had a full hearing. 
Upon a final hearing before Cochran, District Judge, he held, in a mémoran- 
dum opinion, that the assessment complained of wrongly included property not 
within the state of Kentucky, nor subject to its taxing jurisdiction, in that it 
inelucled certain bonds, stocks, and real estate situated outside of the stote, 
"and not a part of that unit of value covering ail of the states of the Union 
in which coniplainants do business, a part of whieh is in the state of Ken- 
tucky, and subject to be assessed and taxed thereln." In view of the question 
as to whether this is not a suit against the stnte of Kentucky, and, if not, 
whether there can be granted any affirmative relief in respect of the taxes due 
to the state in the absence of the state, we set ont the last paragraph of the 
final deeree in the court below : 

"It is therefore ordered, adjudged, and decreed that said Adams Express 
Company pay the sum of $2,063.10 to the ïreasurer of the State of Kentucky 
within ten days from this date, and that thcreupon, or upon the tender of said 
sum to said treasurer, and his refusai to aecept the same, said assessments 
made by said state board of valuation and assessment for the year 1899 in 
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excess of said sum of $536,773.60, and for the year 1900 in excess of said sum 
of $575,199.83, and for tlie year 1901 in excess of said sum of $623,285.46, be, 
and the same hereby are, set aside and held for naught, and that the taxes 
due from said Adams Express Company to the state of Kentucky for the years 
1899, 1900, and 1901 be, and the same hereby are, found and declared to hâve 
been paid in full, and that the défendant be, and he hereby is, enjoined from 
(•ollecting any further sum from said conipany on account of taxes for any of 
said years, and from apportioning or certifying for local taxation said assess- 
ment for the year 1899 in excess of said sum of $536,773.60, and said assess- 
ment for the year 1900 in excess of said sum of $575,199.83, and said assess- 
ment for the year 1901 in excess of said sum of $623,285.46. It is further 
considered that the plaintifC recover from the défendant his costs herein to 
be taxed." 

John W. Ray, for appellant. 
Lawrence Maxwell, Jr., for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge, after making the foregoing statement of 
the case, delivered the opinion of the court. 

The only défendant is Gus G. Coulter, described as "Auditor of Pub- 
lic Accounts of Kentucky," and the appeal is by Gus G. Coulter, 
"Auditor of Public Accounts of Kentucky." One of the errors as- 
signed is that "the suit is in reality against the state of Kentucky, and 
the decree an adjudication of the rights of the state of Kentucky, and 
afïects no personal or property rights of défendant." This objection 
was primarily made by demurrer, and has been very persistently 
pressed upon us in brief and argument. If this is in fact a suit against 
the state, it cannot be maintained against the will of the state. On the 
other hand, if it is not a suit against the state, what relief can the 
complainant obtain against the défendant, Coulter? Under section 
4077 et seq. of the Kentucky Statutes of 1903 such corporations and 
companies as are mentioned therein, in addition to a tax upon their 
tangible property, are required to pay an additional tax to the state 
and a local tax to counties, towns, etc., upon what the statute calls the 
"franchises" of the company. The value of this so-called franchise is 
fixed by a board of state officiais, consisting of the Auditor, Treasurer, 
and Secretary of State, and styled the "Board of Valuation and As- 
sessment." So far as the tax upon this franchise for state pur- 
poses is concerned, the functions of this board, as such, are terminated 
when the valuation has been finally fixed after giving notice, and an op- 
portunity to be heard upon appHcation for "a change in valuation," as 
provided by section 4083. Under section 4091 the tax thus assessed 
for state purposes becomes due and payable 30 days after final notice 
by the auditor. This final notice had been given, and the duties of 
the board completed, in respect of the several assessments complained 
of, before this bill was filed. The members of the board of valuation 
and assessment were therefore not made parties défendant as such, 
inasmuch as it was not possible to enjoin them from doing that which 
had already been donc. Fishback v. W. U. Tel. Co., 161 U. S. 96, 
lOi, 16 Sup. Ct. 506, 40 L. Ed. 630. But it is sought to challenge the 
validity of the assessment so made as a whole by a suit to which the 
auditor is alone a party. What other duty does the statute impose 
upon the auditor? In respect to the local taxation of this so-called 
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franchise something more did remain to be done by the auditor, for 
section 4084 makes it his duty at the expiration of 30 days after the 
final détermination of the value of such franchise to certify to the 
county clerk of the counties, when any portion of the corporate fran- 
chise of any such corporation, company, or association shall be liable 
to local taxation as herein provided, the amount thereof liable for 
county, city, town, or district tax. But this act which the défendant 
was required to do as précèdent to the proper assessment of this 
franchise by the counties, cities, and towns within which it was exer- 
cised, and which it was one object of this bill to restrain him from 
doing, in no wise concerns or affects the completed assessment of the 
state tax upon the franchise. The assessment for local purposes was 
incomplète when the bill was filed, and the défendant was about to 
do an act in furtherance of the local assessment, which, the complain- 
ants say will, if unrestrained, impose upon them an illégal burden and 
an irréparable in jury, and subject them to a multiplicity of suits in 
order to resist the conséquences of the imposition of local taxes in 
many counties, cities, and towns upon the basis of the illégal and void 
assessment made by the said state board. But in respect of the tax 
due the state nothing remained for this défendant to do. The assess- 
ment for state purposes was complète. The relief sought by the bill is 
of twofold character: First, it is sought to enjoin the enforcement of 
the tax so already assessed for state purposes; second, it is sought to 
restrain the certification by the défendant of the valuations apportioned 
by the board to the several counties, cities, and towns wherein this 
franchise is exercised for assessment for local purposes. Does juris- 
diction exist for eitlier purpose? If the state itself can be brought 
into court and compelled to défend the assessment, the trouble in the 
way of granting relief as to the completed state assessment is out of 
the way. But the eleventh amendment provides that the judicial power 
of the United States shall not be construed to extend to any suit in law 
or equity against one of the United States by citizens of another state. 
Justice Matthews, speaking for the court, in In re Ayers, 123 U. 
S. 443, 505, 8 Sup. Ct. 164, 31 L<. Ed. 216, in respect of this amend- 
ment, said: 

"To secure the manifest purposes of the constitutîonal exemption guarantied 
by the eleventh amendment requires that It should be interproted not literally, 
and too narrowly, but falrly, and with such breadth and largeness as eft'ec- 
tually to accomplish the substance of its purpose. In this spirit It must be 
held to cover not only sults brought against a state by name, but those aiso 
against its officers, agents, and représentatives, where the state, though not 
named as such, is nevertheless the only real party, against which alone in fact 
the relief is asked, and against which the judgment or decree effectively op- 
érâtes. But this is not intended in any way to impinge upon the principle 
which justities suits against individual défendants, who, under color of the 
authorlty of unconstitutlonal législation by the state, are guilty of Personal 
trespasses and wrongs, not to forbid suits against ofilcers in their officiai ca- 
pacity elther to arrest or direct their ofilcial action by injunctlon or manda- 
mus, where such suits are authorized by law, and the act to be done or omitted 
is purely mlnlsterlal, in the performance or omission of which the plaiutiff has 
a légal interest." 

The question, then, is whether this is not in reality a suit against 
the commonwealth of Kentucky, although the state is not nominaily 
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a party on the record. But it is said that suits to enjoin state officers 
from doing acts under color of an unconstitutional law or an illégal 
assessment under a valid law are not suits against the state, and hâve 
been f requently maintained ; and counsel cite Taylor et ah v. L. & N. 
R. R. Ce, 31 C. C. A. 537, 88 Fed. 350; Osborn v. Bank, 9 Wheat. 
738, 6 L. Ed. 204 ; Farmers' Bank v. Stone, Auditor, 174 U. S. 409, 
19 Sup. Ct. 880, 43 L. Ed. 1027; Poindexter v. Greenhow, 114 U. S. 
270, 5 Sup. Ct. 903, 29 L. Ed. 185; Reagan v. Trust Co., 154 U. S. 
362, 390, 14 Sup. Ct. 1047, 38 L. Ed. 1014; Smyth v. Ames, 169 U. 
S. 518, 18 Sup. Ct. 418, 42 L. Ed. 819; Scott V. Donald, 165 U. S. 107, 
17 Sup. Ct. 262, 41 L. Ed. 648; Allen v. B. & O. Rd., 114 U. S. 3". 5 
Sup. Ct. 925, 29 L. Ed. 200; United States v. Lee, 106 U. S. 196, i 
Sup. Ct. 240, 27 L. Ed. 171. But the ground upon which ail such 
cases rest is that the officers sued were illegally about to do some act 
or take some step, under color of a law of the state, in violation of 
the rights of the complainant, and for which the défendants would be 
personally Hable. In re Ayers, 123 U. S. 493, 501, 8 Sup. Ct. 164, 31 
L. Ed. 216; Fitts V. McGhee, 172 U. S. 516, 529, 19 Sup. Ct. 269, 43 

L. Ed. 535. , 

In Fitts V. McGhee, cited above, the rule for jurisdiction m such 
cases is admirably stated by Justice Harlan, who, after referring to 
cases cited as authorizing suits against state officiais, said : 

"Upon examinatlon It will be found that the défendants In each of those 
cases were officers of the state, specially charged with the exécution of a state 
enactment alleged to be unconstitutional, but under the authority of which 
it was averred they were committing, or were about to commit, some spécifie 
wrong or trespass to the injury of the plaintiff's rights. There is a wide dif- 
férence between a suit against Individuals holding officiai positions under a 
state, to prevent theœ, under the sanction of an unconstitutional statute, from 
committing by some positive act a wrong or trespass, and a suit against offi- 
cers of a state merely to test the constitutionality of a state statute, in the 
enforcement of which those officers will act only by formai judieial proceedlngs 
in the courts of the state. In the présent case, as we bave said, neither of the 
state officers named held any spécial relation to the particular statute allégea 
to be unconstitutional. They were not expressly directed to see to its enforce- 
ment. If, because they were law^ officers of the state, a case could be made 
for the purpose of testing the constitutionality of the statute by an injunction 
suit brought against them, then the constitutionality of every act passed by the 
Législature could be tested by a suit against the Governor and the Attorney 
General, based upon the theory that the former,- as the executive of the state, 
was, in a gênerai sensé, charged with the exécution of ail of its laws, and the 
latter, as Attorney General, might represent the state in litigatlSn involving 
the enforcement of Its statutes. That would be a very convenient way for 
obtaining a speedy judieial détermination of questions of constitutional law 
which may be raised by individuals, but it is a mode which eannot be applled 
to the States of the Union consistently with the fundamental principle that 
they canuot, without their assent, be brought into any court at the suit of 
private persons. If their officers commit acts of trespass or wrong to the 
citizen, they may be individually proceeded against for such trespasses or 
wrong." 

In Taylor v. L. & N. R. Co., cited above, it was sought to enjoin 
state officers from certifying a tax under color of a state law claimed 
to be void. Speaking for this court, Judge Taft said : 

"This is not a suit against the state. It is a suit against Individuals, seek- 
ing to enjoin them from doing certain acts which they assert to be by authority 
of the state, but which the complainants aver to be without lawful authority." 
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So, in Stone, Auditor, v. Farmers' Bank, 174 U. S. 409, 19 Sup. 
Ct. 880, 43 L. Ed. 1027, the object of the suit was to restrain the 
Kentucky state board of valuations and assessment from valuing and 
assessing the franchise of the complainant bank, and from certifying 
assessments made down to the county court clerks. 

Tested by the principle thus stated, this suit is clearly maintainable 
so far as it seeks to enjoin the défendant from certifying the assess- 
ments coniplained of to the county court clerks. The suit to that ex- 
tent is a suit against Coulter as an individual, and the object is to 
restrain him from certifying the assessments made by the state board, 
which he claims he is required to do by the law of the state, but which 
the complainants say is not a valid autliority. Coulter must therefore 
justify himself by showing, if he can, that the authority under whicii 
he claims to act was sufficient. But in respect to the tax due the state 
the auditor bas no otlier act to do under the statute and has no au- 
thority to enforce the collection of that tax. The tax so due is pay- 
able "into the treasury" by the express terms of section 4086. The 
bill does charge that the défendant "is threatening to proceed to en- 
force and collect said tax and penalties," and the prayer of the bill 
is that the défendant be commanded "to refrain from collecting or 
attempting any of said tax alleged to be due the state of Kentucky." 
As we hâve elsewhere stated, the défendant dénies that he had any 
power to distrain for the tax so due the state, and avers that the law- 
of Kentucky contains no provision for the enforcement of the fran- 
chise tax so assessed in behalf of the state except by a suit brought in 
a court having jurisdiction in the narae of the state and by the state's 
Attorney General. Counsel representing the appellee bave not pointed 
out any provision of law under which the défendant, as auditor, had 
any power or authority to coerce the payment of the tax so assessed, 
and we bave searched in vain for any remedy against a récalcitrant tax- 
payer of such a franchise tax, so far as same is due the state, other 
than those found in sections 4091 and 113, Ky. St. 1903. By section 
113 it is made the duty of the Attorney General "to institute proper 
procédure to coerce payment of ail demands of the commonwealth, 
payable at the treasury, not discharged in proper time." And by sec- 
tion 4091 it is provided that any tax assessed upon the franchise of 
any of the companies mentioned in the article, not paid, after 30 days' 
notice, shall be deemed delinquent, and that a penalty of 10 per cent, 
shall attach ; and that the delinquent taxpayer "failing to pay its taxes, 
penalty, and interest, after becoming delinquent, shall be deemed 
guilty of a misdemeanor, and, on conviction, shall be fined fifty dol- 
lars for each day the same remains unpaid to be recovered by indict- 
ment or civil, action, of which the Franklin circuit court shall hâve 
jurisdiction." This remedy by suit appears to hâve been in fact re- 
soTted to in respect to some of the tax hère involved, for the de- 
fendant testifies that actions hâve been brought to enforce same in 
the Franklin circuit court. 

To enjoin the défendant from collecting or attempting to enforce 
the payment of this tax would be manifestly fruitless, unless the de- 
cree is to affect and conclude the state. The decree appealed from 
did not stop with an order commanding the défendant to take no other 
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or further step under the law, because he had under the law no other 
or further duty in connection with the matter, but adjudicated the 
amount due under a légal assessment, and undertook to annul the as- 
sessment in excess of that sum. The court in this exceeded its juris- 
diction, for jurisdiction over the défendant did not give it jurisdiction 
over the state of Kentucky, as the decree seems to assume. If the 
défendant had been about to take some step under color of the law 
tending to complète the assessment, or if he had been authorized to 
seize property and was about to do so, then he was, assuming the case 
to be with the complainants on the merits, about to commit a trespass 
for which he would be individually liable, and in a proper case equity 
might enjoin his proposed action upon the ground of his want of légal 
authority. But this is not the case made in respect to the tax due the 
State, and the bill, so far as it sought relief against the state tax, must 
be dismissed without regard to the merits. So far, however, as the 
bill seeks to restrain the défendant from certifying an alleged illégal 
valuation and assessment to the clerks of the several counties as a 
basis for further local taxation, the suit is not one against the state, 
but against the défendant as an individual. Wlîether it is to be sus- 
tained in that aspect will dépend upon the merits. 

2. So far as the bill attacks the constitutionality of the law under 
which the board of valuation and assessment professed to proceed, 
either because the law is répugnant to the commerce clause of the four- 
teenth amendment to the Constitution of the United States or to the 
provisions of the Constitution of Kentucky, it is not well filed, inas- 
much as ail of thèse questions were decided in favor of the validity of 
the law in Adams Express Company v. Kentucky, i66 U. S. 171, 17 
Sup. Ct. 527, 41 L. Ed. 960. In that case the statute was held as not 
imposing a tax upon the technical franchise of the companies included 
therein, but upon the intangible property of such companies as a unit. 
''The législative intention," said the court, "is that the entire property, 
tangible and intangible, of ail foreign and domestic corporations, and 
ail foreign and domestic companies possessing no franchise, should be 
valued as an entirety, the value of the tangible property be deducted, 
and the value of the intangible property thus ascertained be taxed un- 
der thèse provisions; and, as to railroad, telegraph, téléphone, ex- 
press, sleeping car, etc., companies, whose lines extend beyond the 
limits of the state, that their intangible property should be assessed 
on the basis of the mileage of their lines within and without the state. 
But from the valuation on the mileage basis the value of ail intangible 
property is deducted before the taxation is applied." That the act 
does not contemplate that this additional tax shall be imposed upon 
property, either within or without the state, which is otherwise taxable 
as tangible property, is plain. The additional tax is therefore a tax 
upon the intangible property of the companies within the act. The 
scheme is the same in respect of both domestic and foreign corpora- 
tions and companies. If the lines of any such corporation or Com- 
pany extend beyond the limits of the state, the taxation is in the 
proportion which the mileage in the state bears to the total mileage 
of the Company. If the lines were wholly within the state, the plain 
direction is that the value of any tangible property within the state 
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is to be deducted as being subject to a différent mode of taxation. 
This Kentucky act, like the Ohio act construed in Adams Express Co. 
V. Ohio and Sanford v. Poe, cited below, proceeds upon the gênerai 
principle that it is compétent as to such companies, having Hnes ex- 
tending through more than one state, to value their property "as a 
unit for purposes of taxation, taking into considération the uses to 
which it was put, and ail the éléments making up the aggregate value, 
and that a proportion of the whole fairly and properly ascertained 
might be taxed by the particular state without violating any fédéral 
restriction." Adams Express Co. v. Ohio, 165 U. S. 194, 220, 17 Sup. 
Ct. 305, 41 L. Ed. 683; Western Union Tel. Co. v. Mass., 125 U. S. 
530, 8 Sup. Ct. 961, 31 L. Ed. 790; Pullman Palace Car Co. v. Penn., 
141 U. S. 18, II Sup. Ct. 876, 35 L. Ed. 6x3; Sanford v. Poe, 69 
Fed. 546, 16 C. C. A. 305, 60 L. R. A. 641. Sections 4078, 4079, and 
4080 make it the duty of the companies mentioned in the law to fur- 
nish certain data by which the value of the intangible property of such 
companies may be ascertained, and prescribe the manner in which the 
board is to proceed in the valuation. When the value of the "capital 
stock" is ascertained — ^meaning thereby every élément contributing 
to value, whether tangible or intangible— the direction of the act is that 
from this shall be taken or deducted the value of ail tangible property 
otherwise taxable. This method is as applicable to companies and cor- 
porations organized under the laws of other states as it is to those ex- 
isting under the laws of Kentucky, Neither is the injunction in référ- 
ence tQ a déduction of the value of tangible taxable property from the 
gross value of the whole corporate property limited to such as is sit- 
uated within the state of Kentucky. If tangible property having a 
situs outside the state be included in the valuation of the company's 
intangible property, the purpose of the law, being to tax only in- 
tangible property, is defeated. We therefore read the act, as the Su- 
prême Court seems to hâve read it in Adams Express Company v. 
Kentucky, as requiring the déduction of tangible property from the 
gross value of ail corporate assets, whether such tangible property be 
within or without the state. 

3. We corne now to the spécifie objections urged to the assessnients 
for 1899, 1900, and 1901, confining ourselves for the présent to that 
of 1899. In respect of this the bill charges that the board fixed the 
valuation of the company's alleged franchises in the state of Ken- 
tucky at $774,300, and that this value was arrived at by taking the 
gross market value of the company shares and the total mileage of the 
Company, and from thèse factors fixing the value of the company's 
"franchise" in Kentucky as determined by the proportion which the 
mileage of the company's lines in Kentucky bore to the total mileage 
in the United States. The contention is that, if the board followed the 
law in thus valuing for assessment the company's intangible property 
assessable in Kentucky, the law is invalid, and that, if they did not obey 
the law in the method pursued, the law must furnish a remedy to cor- 
rect so prejudicial an error, The question thus presented is not a 
mère question of excessive valuation. The détermination oi niere 
questions of value depending upon fact is one for the final détermina- 
tion of the spécial tribunal to which it was submitted, and, in the ab- 
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sence of fraud, its conclusion may net be assailed by évidence tending 
to show a less value. Pittsburg, etc., Ry. Co. v. Backus, 154 U. S. 434, 
14 Sup. Ct. II 14, 38 L. Ed. 1031 ; Western Union Tel. Co. v. Taggart, 
163 U. S. I, 16 Sup. Ct. 1054, 41 L. Ed. 49; Adams Express Co. v. 
Ohio, 165 U. S. 196, 229, 17 Sup. Ct. 305, 41 L. Ed. 683. No charge 
of fraud is made by the bill. The only question, therefore, is whether 
the law has been substantially pursued by the method of appraisement 
adopted. We are not left to conflicting évidence of the method pur- 
sued in arriving at the valuation of the complainant's so-called fran- 
chise in Kentucky. The answer, in légal effect, is a concession of 
the averments of the bill as to the mode of arriving at the value of 
the complainants' so-called franchise. In the foregoing part of this 
opinion we hâve set out a paragraph of the ansvv'er in respect to the 
mode of arriving at the value of the assessable franchise in Kentucky. 
This method of ascertaining the value of the intangible property of this 
corporation called in the act "its franchise" was grossly erroneous. No 
déduction was made for the tangible property of the company, save 
that assessed as such in Kentucky. The total value resulting was 
the value of the company's assets of every kind, tangible and intan- 
gible, wherever situated. Unlike the Ohio law construed in Sanford 
V. Poe and Adams Express Co. v. Ohio, cited above, the Kentucky act 
now under considération only contemplated a spécial assessment upon 
the intangible property called its "franchise," of the corporations 
named in the act; the tangible property situated within the state being 
otherwise taxed. The mode of appraisement followed was also errone- 
ous, in that a valuation of the company's intangible property, legally 
taxable in Kentucky, arrived at by treating the market value of the 
company's shares as equal to the value of the company's distributable 
intangible property ignored the existence, outside the state of Ken- 
tucky, of intangible property which constituted no part of the gên- 
erai plant or franchise, a part of which was situated in Kentucky, and 
taxable there. The company claimed, and offered évidence to show, 
that the market value of its shares was in part made up by the inclu- 
sion of certain railroad bonds and bank and railroad shares owned 
by the company, and actually held in the city of 'i\t\w York, where its 
chief office was, which constituted a spécial "outside investment" of 
surplus earnings, in no way used in or constituting a part of its gên- 
erai express business ; and contended that this investment, aggregat- 
ing something over four millions, should be deducted from any valua- 
tion of its intangible property before distributing the gênerai valua- 
tion upon the mileage system. To say, as the answer does, that thèse 
stocks and bonds so held were not estimated or taken into account in 
arriving at the distributable value of the company's capital stock, is 
contradicted by the admitted fact that that value was arbitrarily fixed 
as equal to the market value of its shares, which indubitably included 
thèse bonds and stocks as one élément making up that market val- 
ue. The law of Kentucky does not require, in estimating the value 
of the intangible property of companies whose lines extend beyond 
the state, that that value shall be taken as always equal to the market 
value of its shares and bonded debt, after deducting actual tangible 
property, and the resuit so obtained arbitrarily apportioned upon a 
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mileage basis. Section 4081 only requires that the ratio of mileage 
value obtained by a considération of ail the data which the companies 
are required to furnish "sliall be considered in fixing the value of the 
corporate franchise of such corporation liable for taxation in this 
State." It was the plain duty of the board, upon a showing being 
made, to eliminate from the gross value of the company's franchise or 
intangible property such part of that gross value as was produced by 
spécial investnients having a situs outside the state, which were not 
used in the conduct of the company's business, and were not a part 
of the gênerai business unit, a part of which was taxable by the state 
of Kentucky. This was the construction placed upon the Ohio law, 
which was not limited to a taxation of intangible values only. State 
v. Jones, 51 Ohio St. 492, 37 N. E. 945; Sanford v. Poe, 69 Fed. 546, 
555, 16 C. C. A. 305, 60 L. R. A. 641. 

In Sanford v. Poe, reported under the style of Adams Express Co. 
V. Ohio, 165 U. S. 195, 227, 17 Sup. Ct. 305, 41 L. Ed. 683, the court 
said: 

"Presumptively, ail the property of the corporation or company Is held and 
used for the purposes of its business, and the value of its capital stock and 
bonds Is the value of only that property so held and used. Spécial circum- 
stances might exist, as indicated in Pittsburg. Cincinnati, etc., Railway Co. v. 
Backus, 154 U. S. 421, 443, 14 Sup. Ct. 1114, 38 L. Ed. 1031, which would re- 
quire the value of a portion of the property of an express company to be 
deducted from the value of its plant as expressed by the sum total of its stock 
and bonds before any valuation by mileage could be properly arrived at ; 
but the diffieulty in the cases at bar is that thcre is no showing of any such 
separate and distinct property which should be deducted, and its existence 
is not to be assumed. It is for the companies to présent any spécial cireum- 
stances which may exist, and, failing in their dolng so, the presumption is that 
ail their property is directly devoted to their business, which, being so, a fair 
distribution of Its aggregate value would be upon the mileage basis." 

And in the same case on a rehearing (166 U. S. 185, 222, 17 Sup. 
Ct. 604, 41 L. Ed. 965) Justice Brewer said : 

"It is suggested that the company may hâve bonds, stocks, or other Invest- 
ments which produce a part of the value of its capital stock, and which hâve 
a spécial situs in other states, or are exempt from taxation. If it has, let it 
show the fact. Courts deal with things as they are, and do not détermine 
rights upon mère possibilities. If half of the property of the Adams Express 
Company, which, by its own showing, is worth $16,000,000 and over, is Invested 
in United States bonds, and therefore exempt from taxation, or invested in 
any way outside the business of the company, and so as to be subject to purely 
local taxation, let that fact be disclosed ; and then, if the state of Ohio at- 
tempts to include within its taxing power such exempted property, or property 
of a différent situs, it will be time enough to consider and détermine the rights 
of the company. That, if such facts exist, they must be taken into consid- 
ération by a state in its proceedings under such tax laws as are hère presented, 
has beeu heretofore recognized and dlstinctly afiirmed by this court. Pitts- 
burg, Cincinnati, etc., Railway Coi v. Backus, 154 U. S. 421, 443, 14 Sup. Ct. 
1114, 38 L. Ed. 1031 ; Western Union Telegraph Co. v. Taggart, 103 U. S. 1, 
23, 16 Sup. Ct. 1054, 41 L. Ed. 49 ; Adams Express Co. v. Ohio, 165 U. S. 194, 
227, 17 Sup. Ct. 305, 41 L. Ed. 683. Presumably ail that a corporation has is 
used in the transaction of its business, and if it has accumulated assets which 
for any reason affect the question of taxation, it should disclose them. It is 
called upon to make return of its property, and if its return admits that it is 
possessed of proiJerty of a certain value, and does not disclose anything to 
show that any portion thereof is not sub.ject to taxation, it canuot complain 
if the state treats its property as ail taxable." 
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In ignorjng the évidence offered and in refusing to deduct the spé- 
cial investments so having a spécial situs in New York, the board mis- 
construed the law and exceeded their authority. 

The same error crept into the assessment of 1900 and 1901, for the 
same bonds and stocks were again included in the gross value of the 
company's properties. But in the year last mentioned the board en- 
larged the gross value of the company's alleged franchises by adding 
to the market value of its shares the market value of certain bonds 
which had been issued by the company, upon the theory that the market 
value of the capital stock was shown by the aggregate market value 
of its shares and bonds. Thus the taxable value of the tangible prop- 
erty, called its "franchises," within the state of Kentucky, was fixed 
at $1,481,040.00. This was arrived at by a computation which has 
been elsewhere set out. If thèse bonds are, indeed, obligations dimin- 
ishing the value of the shares because payable, in préférence to the 
rights of shareholders, out of the gênerai assets of the company, they 
do constitute a factor in ascertaining the value of the company's entire 
capital stock. The bill, in respect to thèse bonds, avers : 

"On February 9, 1898, said company, in addition to the property used by it 
in carrying on its express business, had accumulated and held and owned 
bonds and stocks in varions companies to the amount and value of more than 
$12,000,000, none of which were used by the company in carrying on its express 
business, and none of which constituted any part of its so-called express plant 
or equipment, and none of which were in the state of Kentucky, or subject to 
the taxing jurisdiction of that state. On said February 9, 1898, said company 
transferred, sold, assigned, conveyed, and delivered said stocks and bonds to 
the Jlercantile Trust Company of New York by an instrument in writing, a 
copy of which is hereto attached and made part hereof, marked 'Exhiblt D,' 
and issued to its shareholders as the distributive share or dividend of such 
shareholders, representing their respective interests in said surplus assets of 
the company, the bonds of the company mentioned and described in said Ex- 
hlbit D to the amount of $100 par value for each share of the company. The 
bonds to the amount of $12,000,000, included by said state board in said valua- 
tion of said company's capital in Kentucky, are the $12,000,000 of bonds so 
issued under said Exhiblt D, and said Exhiblt D is the deed of trust men- 
tioned in said application to the state board to reduce said assessment. A 
copy thereof was exhiblted to said state board." 

The évidence shows that, instead of distributing thèse bonds and 
shares as a dividend, the company transferred them to a trust company, 
and issued bonds against them, and distributed thèse bonds as a divi- 
dend to its members. The bonds themselves are payable only out of 
the securities so deposited. The bonds and stocks thus conveyed to a 
trust company constituted an investment of surplus earnings which 
were not used in carrying on the express business of the company, and, 
as an outside investment, had a spécial situs in New York, where they 
were actually held. Not being a part of the distributable unit of tax- 
ation, and the bonds issued against them not being gênerai obligations 
of the company, neither the bonds nor the securities upon which they 
were issued should be estimated in the valuation pf the company's 
intangible property. That the express company, as such, retains, un- 
der the terms of the conveyance, certain valuable property rights in 
the securities upon which thèse bonds were issued, by which, in certain 
contingencies, creditors may reach and subject them, is of no moment- 
That interest constitutes in itself an outside investment, and- is no* 
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properly to be regarded in estimating the company's intangible assets 
taxable in Kentucky. The only déductions whicla the express Com- 
pany claimed from the valuations fixed by the assessors were allowed 
by the circuit court, being the matters considered in the foregoing part 
of this opinion. 

The bill, so far as it sought relief against the taxes assessed in be- 
half of the commonweaith, must be dismissed. 

The decree, so far as it adjudicated the amount of taxes due the 
State, must be reversed. 

The decree restraining the défendant from certifying any assessment 
beyond the valuation obtained by the déductions indicated was right, 
and is to that extent affirmed. 

Relief is denied as to the taxes claimed by the state only because 
that assessment was completed before the bill was filed, and a decree 
affecting the completed work of the board of valuation and assessment 
would be a decree in effect against the state, which cannot be sued with- 
out its consent. 

The costs of appeal will be divided. 



COULTER, Auditor, v. FARGO (two cases). 

(Circuit Court of Appeals, Sixth Circuit February 13, 1904.) 

Nos. 1,225, 1,226. 

1. Taxation— Injttnction— FEDERAL Couets-tTueisdiction— Amount in Con- 

TEOVERSY. 

Wliere, in suit to restrain the enforcenient of a franchise tax against 
a corporation amounting to about $3,000, it was averred that $1,117.04 of 
such amount was claimed by the state and the balance by the counties, 
cities, and towns for local purposes, and the bill was not sustainable in so 
far as it affected the amount claimed by the state on the ground that the 
suit was really against the state, which could not be sued without its con- 
sent, the amount of the tax In controversy which remained was insuf- 
flcient to confer jurisdiction on the fédéral courts. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Kentucky. 

John W. Ray, for appellant. 
Lawrence Maxwell, Jr., for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge. This case involves an assessment made 
upon the alleged franchise of the American Express Company under 
section 4078 et seq. of the Kentucky Statutes, being the act of Novem- 
ber II, 1892, passed by the General Assembly of Kentucky. This 
case was heard together with Coulter, Auditor, v. Weir, Président of 
the Adams Express Co., 127 Fed. 897, which involved the same ques- 
tions arising upon an assessment under the same law against the Adams 
Express Company. The aggregate of taxes assessed and about to be 

f 1. Jurisdiction of circuit courts as determined by the amount In contro- 
yersy, see notes to Auer v. Lombard, 19 C. O. A. 75; Tenuent-Stribling Shoe 
Co. V. Eoper, 36 C. C. A. 459. 
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assessed by the state for state purposes, and by the counties, cities, and 
towns for local purposes, is averred to be about $3,000, of which it is 
averred $1,117.04 is claimed by the state. It is also averred that the 
différence between the tax assessable upon the valuation complained of 
and the valuation of the company's capital in Kentucky as submitted 
and stated by it will amount to more than $2,000. It thus appears 
that the jurisdictional amount essential to give the Circuit Court juris- 
diction is only attained by aggregating the taxes claimed by the state 
with the taxes for local purposes in case the défendant is permitted 
to certify the assessment to the county clerks for purposes of local 
assessment. It has been objected that the taxes claimed by the state 
cannot be added to those claimed by local municipalities for the pur- 
pose of obtaining the necessary jurisdictional amount, and the cases 
of Walter v. Northeastern Railroad Co., 147 U. S. 370, 13 Sup. Ct. 
348, 37 L. Ed. 206, and Fishback v. W. U. Tel. Co., 161 U. S. 96, 16 
Sup. Ct. 506, 40 L,. Ed. 630, hâve been cited. The real jurisdictional 
difficulty lies in the fact that the bill will not lie in respect of the 
tax claimed by the state. The valuation and assessment for state pur- 
poses was complète when the bill was filed. The tax due the state 
was then due and payable into the treasury of the state. The défend- 
ant, as auditor, was charged with no further duty in respect to the state 
tax, and had no power to coerce its payment. As we had occasion to 
décide in Coulter v. Weir, the law of Kentucky provides no summary 
process for the collection of this tax so far as it is due to the state, and 
the only remedy for its collection is by a suit in the name of the state, 
brought by the state's attorney gênerai. To enjoin the défendant from 
collecting the tax so assessed would be idle, inasmuch as he has no con- 
trol over the suit necessary for its enforcement, even if it were com- 
pétent to enjoin the state or its ofScers from bringing a suit for such 
a purpose. Fitts v. McGhee, 172 U. S. 516, 19 Sup. Ct. 269, 43 L. 
Ed. 535; Arbuckle v. Blackburn, 113 Fed. 616, 51 C. C. A. 122. The 
suit, therefore, though nominally against the défendant, Coulter, is 
in effect a suit against the state so far as it sought to annul or enjoin 
the enforcement of the tax assessed for state purposes. Inasmuch 
as the suit cannot be maintained in respect to the tax due the state, the 
requisite amount to give a fédéral court jurisdiction cannot be made by 
aggregating the tax claimed by the state and that claimed by other 
taxing municipalities. In other words, the court did not hâve juris- 
diction, because the matter in dispute did not exceed in value the 
sum of $2,000, unless it had jurisdiction over the tax due to the state 
as well as that due to the counties, cities, and towns. It follows that 
this bill should hâve been dismissed so far as relief was sought in 
respect of the tax due the state of Kentucky, because it was really a 
suit against the state, which was an objection made by demurrer and 
raised by the answer. Fishback v. W. U. Tel. Co., 161 U. S. 96, 
16 Sup. Ct. 506, 40 L. Ed. 630. This left the suit unmaintainable 
for the other purposes of the bill because the necessary jurisdictional 
amount was not involved. The appellee will pay ail the costs. 

The same resuit must foUow in Coulter v. Fargo (docket No. 1,226), 
involving the taxes for 1898, and a like decree will be drawn in that 
case. 

127 F.— 58 
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WOODS V. McGRAW et al. 
(Circuit Court of Appeals, Fourth Circuit. February 5, 1904.) 

No. 498 

1. Vbndoe and Puechasek— Constetjction of Contbact— Option to Pue- 

CHASE. 

Défendant, who had sold land to plalntifE, and taken a trust deed se- 
curing purchase money, on default caused the land to be sold under a 
power of sale therein. The place of sale was remote from railroad and 
telegraph, and tbe attorney and agent of plaintiiï, who resided there, hav- 
ing received no instructions from him, sought to delay the sale by making 
objections to its regularity, the resuit being an agreement by which the 
objections were withdrawn, the land was sold, and bid in by défendant 
for the amonnt of the debt, and he gave the agent a paper signed by him, 
by which he agreed that plaintiff "may hâve 10 days in which to repay me 
the purchase money of land and $250 in full of costs, etc., and on payment 
of which I will resell land to him or cancel this sale." Neither the attor- 
ney nor agent of plaintiff had authority to bind him by any contract 
Held, that the Instrument merely gave him an option to repurchase the 
land, and did not operate as an extension of time for him to redeem from 
the mortgage, or continue his indebtedness thereunder. 

2. Same— Specific Enfobcement of Option Contbact— Time Limit. 

It being shown that défendant was in urgent need of money, and that 
the time fixed in the option was determined only after negotiation, and 
was longer than he desired, such time must be held of the essence of the 
contract, and a court of equity is not autborized to extend it by enforcing 
spécifie performance after the time bas expired without any ofEer of per- 
formance by plaintiff. 

Appeal from the Circuit Court of the United States for the Northern 
District of West Virginia, at Parkersburg. 

ly. L. Lewis and Frank W. Christian (D. Harman, Robert A. Wat- 
son, Christian & Christian, and Lewis & Cary, on Isriefs), for appel- 
lant. 

W. G. Mathews and C. W. Campbell (Melville D. Post, G. H. A. 
Kunst, and Mollohan, McCKntic & Mathews, on briefs), for appellees. 

Before SIMONTON, Circuit Judge, and MORRIS and McDOW- 
ELL, District Judges, 

McDOWELL, District Judge. On July 12, 1897, Samuel B. Woods, 
appellant hère and défendant below, conveyed to John T. McGraw a 
tract of 1,000 acres of heavily timbered land in West Virginia. The 
purchase priée was $8,500, to be paid one-third on delivery of the 
deed, one-third in six months, and the balance in twelve months from 
July 12, 1897, with interest on the deferred payments. To secure the 
deferred payments, McGraw executed on July 12, 1897, a deed of 
trust to one Morgan, with power to sell on default in payment. The 
cash payment was not made promptly, and there was considérable de- 
lay in payment of the sum due 'on January 12, 1898. Thèse delays, 
even if considered as being to some extent excusable, embarrassed 
and annoyed Woods very greatly. Woods was so situated that he 
needecl the sums coming to him from this sale, and it was to him of 
great importance that the payments be made punctually. Before the 
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last payment, due July 12, 1898, was due, Woods commenced to urge 
McGraw to meet it punctually, and advised him of his intent to hâve 
the deed of trust promptly foreclosed if there were a default. In fact, 
a sale under the deed of trust, advertised for a date earlier than the 
sale hereinafter mentioned, was intended; but because of some in- 
formality in the notices it was not held. Some time prior to August 
10, 1898, Woods wrote McGraw, stating the amount due, and advising 
him that a sale of the land under the deed of trust would be held at 
Marlinton, W. Va., on August 13, 1898, unless the amount due were 
paid on or before said last-mentioned date. This letter advised Mc- 
Graw that a remittance, to reach Woods in Charlottesville, Va., his 
home, before his departure for Marlinton (which is, or then was, some 
40 miles from a railroad, and not reached by telegraph or téléphone), 
must reach Charlottesville not later than August 10, 1898. Nothing 
having been heard from McGraw, Woods left Charlottesville for Mar- 
linton on the night of the loth. McGraw, who had prcviously re- 
ceived the above communication from Woods, telegraphed both to 
Woods and to a bank in Charlottesville on August iith and I2th that 
he would pay the debt. Receiving no answer, McGraw then tele- 
graphed his agents at Marlinton that he wished to pay the debt, but 
thèse messages were not delivered until after the transactions of August 
I3th, to be mentioned later, and until after Woods had left Marlinton. 
At Marlinton, McGraw's agent was Yeager, and his attorncy wa? 
McCUntic. When the trustée, on the I3th of August, at Marlinton, 
started to cry off the land under the deed of trust, McGraw's agents — 
who had heard nothing from McGraw, and did not even know whether 
he wished to pay the debt and save the land or not — could think of 
nothing to do except to forbid the sale on the ground that the trustée 
had not conformed to a statute of West Virginia requiring trustées 
to give bond before making sales. This interruption led to the making 
of an agreement, the proper construction of which is warmly contro- 
verted. It reads : 

I agrée that John T. McGraw may hâve ten days In which to repay me 
the purchase money of land & two hundred & fifty dollars in fuU costs, etc., 
& on payment of which I will resell land to him or cancel this sale to-day & ail 
trust deeds on said tract for my benefit. Sam'l B. Woods. 

Aug't 13th, '98. 

The land was to-day bought by me at $3,045 00 

250 00 



Ç3,295 00 

Another draft of this agreement, being the one kept by Woods, 
was signed by Yeager as agent for McGraw ; but it does not otherwise 
difïer from the above. The facts concerning this paper will be some- 
what more fuUy stated later on. The agreement which is set out 
in this paper having been reached, the demand for the bond was with- 
drawn, the sale was resumed, and the land was bought by Woods at 
the price of $3,045, which covers the debt and interest, and in part 
the trustee's commission. After the sale the agreement was reduced 
to writing and signed. 

McGraw, as is contended, failed to observe the terms of this agree- 
ment of August I3th, and Woods, on August 25th, made another of- 
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fer to sell the land to him at the price named in tlie saîd agreement 
and an additional $250. This was never accepted by McGraw. After 
considérable delay, the cause of which it will be unnecessary to con- 
sidcr, McGraw filcd a bill in equity, praying in the alternative that the 
trustee's sale made to Woods on August I3th be annulled, or that the 
agreement of that date be enforced. The decree of the trial court was 
in favor of JMcGraw, and Woods appeals therefroni. 

We think it unnecessary to expend many words on the contention 
of the appellant that the decree appealed from is one enforcing the 
offer made by Woods on August 25th, and which McGraw never ac- 
cepted. The foundation for such idea, which is otherwise fnlly re- 
butted by the decree itself, is that the decree requires McGraw to pay 
$250 more than the amount named in the agreement of August I3th 
(which we shall hereafter describe as the "Yeager" agreement). Of 
this McGraw is not complaining, and, if there be error herein, Woods 
is not injured thereby. 

The contention made in the bill that the sale held on August I3th 
was invalid for want of due advertisement has been abandoned. The 
objection that the trustée gave no bond was distinctly waived, and the 
clemand tlierefor withdrawn, after the Yeager agreement was reached, 
and before the land was bid in by Woods. 

The first question to be decided is whether or not the Yeager agree- 
ment is an option given by Woods to McGraw to purchase, or repur- 
'■hase, the land; or, in effect, an extension of time for the payment of 
Ihe debt. It is earnestly urged that the true intent was that the trus- 
tee's sale should be rcgarded as a mcre form, that the deed then forth- 
with to be made by the trustée to Woods should be treated as a mort- 
:;-age securing the debt and the additional $250, and that McGraw's 
equity of rédemption was simply extended. We think that the true 
intent of the Yeager agreement was that McGraw should hâve an op- 
tional right for 10 days to again purchase the land at the price named. 
The language of the paper itself admits of no other construction. 
McGraw is given 10 days in which to "repay" the purchase money 
Woods was thon about to bid for the land. On payment Woods was 
to "resell"' the land to McGraw. The language "or cancel this sale to- 
day" simply states a method — an expéditions, but very slovenly and im- 
proper one — by which title would on the records be made to appear to 
be again in McGraw. To speak of this agreement as an extension of 
McGraw's time of rédemption is to use inapt and inaccurate language. 
It gave him the option of paying a sum of money and having the land. 
If at the end of the time given lie had not paid the money, there could 
not, under this agreement, hâve been any possible obligation on him 
to pay anything. If he elected not to exercise this option, there was 
nothing said, or donc, or contemplated at the time of the agreement by 
reason of which Woods could continue to treat McGraw as his debtor. 
If, for instance, the timber had been destroyed by fire, on what ground 
Woods could contend that McGraw still owed the debt we cannot con- 
ceive. Mr. McClintic's testimony shows beyond question that the in- 
tent was that McGraw should bave the right, if he wished, to repur- 
chase the land within 10 days. Yeager, it is true, uses the word "re- 
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deem," instead of "repurchase," in his testimony. But Yeager's lan- 
guage is "a chance to redeem." And even lie does not intimate that 
McGraw was to remain bound as the debtor. The weight of testimony 
is that the value of this land was depressed in August, 1898, and 
that the prospects of a raiiroad being built — which had been good in 
1897, and became so again in 1899 — were at that time poor. More- 
over, neither Yeager nor McClintic had had any instructions from 
McGraw. They did not know that he desired the land. They had 
no authority to agrée that he should continue bound for the debt ; and 
the paper itself, the testimony of the witnesses, and the surrounding 
circumstances, absolutely forbid a conclusion that any one présent on 
August I3th intended more than that McGraw should bave, if he 
wished it, an opportunity to again purchase the land. The agreement 
is necessarily to be construed as giving McGraw an option. It is 
unilatéral. It imposes an obligation on Woods, and none on McGraw. 
If the obligation to pay the debt had been kept alive, a nicer question 
might hâve been raised. But we find nothing on which to base the idea 
that Woods and McGraw were to continue in the relation of créditer 
and debtor. It is a conceded fact that McGraw did not make pay- 
ment or tender within the 10 days. We shall discuss the évidence on 
this point, and also the évidence as to the reason ofïered for the de- 
lay, later on. 

From what has been said, it follows that we are not now concerned 
with the rule as to bilatéral contracts of sale of land, but with that ap- 
plicable to "option" contracts. 

In Waterman v. Banks, 144 U. S. 394, 12 Sup. Ct. 646, 36 L. Ed. 
479, the contract read, so far as is now material : 

"* * * I hereby agrée that at any tlme within twelve months from this 
date, upon demand ol' .T. S. AVaterman, * ♦ * i ^111 exécute to him a 
good and sufflcient doed of coiiveyance to an undivided twenty-four one- 
hundredths of the following mines. • • * R. W. Waterman." 

No demand was made upon R. W. Waterman at any time within 
the 12 months. Says Mr. Justice Harlan, speaking of the above con- 
tract : 

"It contalns no word or clause iudicating a purpose to create, as of its 
date, the relation of purchaser and vendor between him [J. S. WatermauJ 
and R. W. Waterman. It gave the former * • • an option to de- 
mand a eonveyance within a prescribed period, thus making time of the 
essence of the agreement. If a eonveyance was not demanded within that 
period, the obligation of R. W. Waterman to make one ceased altogther. 
* * * The demand for a eonveyance within a glven time— looking alone 
at the writiug — was made by the parties a condition précèdent to the ac- 
quisition by J. S. Waterman of an interest in the property. R. W. Water- 
man did not agrée to convey except npon the performance of that condition 
précèdent. ïhe condition being lawful, It is not compétent for the court 
to dispense -with its performance." 

Then follow quotations to this same effect from Story, Eq. Jurisp. 
§ 777a, Potts v. Whitehead, 20 N. J. Eq. 59, and Lord Ranelagh v. 
Melton, 2 D. & S. 281. 

In Kelsey v. Crowther, 162 U. S. 408, 16 Sup. Ct. 810, 40 L. Ed. 
1017, it is said that the rule as to performance within the time lirait 
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is more stringently applied in cases of option sales, "where time is of 
tlie essence of the contract." 

In Pomeroy on Contracts, the author states : 

"Sec. 387. Where the contract is really an offer on one side, with a pro- 
vision that the ott'er must he assented to and aceepted, wiieu a more ac- 
eeptance is contemplated, or payment must lie made, ■n-hen payaient was 
the act of aeceptance contemplated, at or before a specifled date, thon, of 
oourse, the act of assent or payment raiist be done within the prescribed time, 
and time is from the very form of the contract essential." 

In I Pomeroy, Eq. Jurisp. (2d Ed.) § 455, it is said : 

"It is well settled that where the parties bave so stipulated as to malie 
the time of payment of the essence of the contract within the vlew of eq- 
uity as weil as of the law, a court of equity cannot reliere a vendee who has 
made default. * * * It ia also equally certain that when the contract 
is made to dépend upon a condition précèdent — in otlier words, when no 
right shall vest until certain acts liave been done; as, for example, until 
the vendee lias paid certain sums at certain specitied times— then also a 
court o£ equity will not relieve the vendee against the forfeiture incurred 
by a breach of such condition précèdent." 

See, also, 22 Am. & Eng. Ency. (ist Ed.) notes, p. 1056. 

In addition to the fact that the form of the contract makes time of 
the essence, we cannot escape the conclusion that the parties présent at 
Marlinton on August I3th fuUy intended that the contract should be 
so construed. There was not only Woods' urgent need for money, 
and his obligations to be met, and his former annoying expériences 
with McGraw's delays in making payment; but the exact number of 
days to be allowed McGraw was a matter of dispute, finally fixed as 
stated in the agreement. Woods wanted $500 bonus and an option for 
only a week given McGraw. The latter's agents finally indnced him 
to reduce the sum demanded to $250, and to extend the time to ten 
days. This is clearly not a case where the time of performance stated 
is merely a convenient one, where a reasonable deîay ivould hâve been 
of no importance. Under the circtimstances hère, a court of equity 
has no right to extend the time. 

In 3 Parsons, Contracts (7th Ed.) 340, it is said : 

"But if it seems that * * • a material part of the value of the trans- 
action to the défendant dépends upon its being done at a certain time, 
* * * or that the substitution of any other will subject him in auy way 
to loss or material înconveuience, then time is certainly of the essence of 
the contract, so far as he is concerned, and the court will so regard it." 

See, also, 3 Pom. Eq. Jurisp. (2d Ed.) § 1408; Carter v. Phillips 
(Mass.) 10 N. E. 500; Kerr v. Hill, 27 W. Va. 577. 

The time limit for payment by McGraw expired on August 23d. 
On that day the Grafton bank — a West Virginia bank, of which the 
cashier, C. R. Durbin, was McGraw's brother-in-law and agent — tele- 
graphed the People's National Bank of Charlottesville, Va. :" "We will 
forward to you $3,295, to be paid to Sam'l B. Woods, on account of 
Jno. T. McGraw. Kindly see Mr. Woods and wire us at once, and we 
will pay you for trouble." This telegram was not to Woods, and the 
bank to which it was sent was not his agent. On the day the option 
expired, not W'oods, but an agent of McGraw's, is informed that an- 
other agent of McGraw's will forward the money. Why the request 
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was made that the Charlottesville bank people see Woods is net ex- 
plaiiied, but it seems as if it were a very natural effort to learn if 
Woods would accept the belated payment. On August 23d the Char- 
lottesville bank — having no authority from Woods, and acting neces- 
sarily as McGraw's agent — ^telegraphed the Grafton bank: "Woods' 
whereabouts unknown; will return Thursday [August 25th]. We 
will follow instructions if you send money to us." On August 23d 
Mr. Durbin again telegraphed the cashier of the Charlottesville bank, 
"Will forward the amount to-morrow." But Mr. Durbin either chan- 
ged his mind, and mailed the draft on the 23d, or he misdated the 
following letter, written to the Charlottesville bank, and dated August 
23d : "In accordance with the above and a later telegram received 
from you, I enclose you our draft on New York for $3,295, and also 
an agreement signed by Mr. Woods, at Marlinton. Kindly place the 
same to Mr. Woods' crédit on his delivering to you the proper receipt 
for same, and much oblige." The draft inclosed was payable, not to 
Woods, but to the Charlottesville bank. The agreement was not in- 
closed. This letter did not reach Charlottesville until August 24th. 
There is some confusion in the record as to whether Woods refused to 
accept the tender thus made, or whether the Charlottesville bank re- 
fused to put the draft to his crédit. A careful considération of the 
testimony bas convinced us that the latter is the truth. In a letter 
written by Mr. Robertson, of the Charlottesville bank, on August 26th, 
he says that Woods refused the draft. In both his and Woods' dépo- 
sition the other version is given. This letter was written on August 
26th, after Woods had unequivocally declared the option ended, and 
had so informed Mr. Robertson, and had refused to accept the draft. 
And on the 24th the Charlottesville bank telegraphed the Grafton bank, 
"Yours of yesterday, containing draft, but no agreement, as stated." 
No point is made that the tender was made by draft, and not in legal- 
tender currency. But we find no sufficient excuse for the fact that a 
draft was not forwarded in time to reach Charlottesville on the 23d. 
There is no pretense that a draft deposited in the mail at Grafton on 
the 23d, after sending the first telegram of that date, could bave reached 
Charlottesville that day. But, even if it had reached Charlottesville 
in time, the Charlottesville bank was forbidden to put it to the crédit 
of Woods until "the proper receipt" was given. And the nature of 
this receipt was made to dépend on an agreement that was not in- 
closed. Whether Mr. Woods was in Charlottesville on the 23d or 24th, 
we do not know. But we are satisfied from the évidence that on the 
25th the Charlottesville bank — McGraw's agent — refused to put the 
draft to his crédit, because the bank did not know the nature of the 
receipt required. Later on in the day of the 25th, Woods, by a letter 
written to McGraw, distinctly announced that the Yeager agreement 
was at an end, and so informed the Charlottesville bank. At no time on 
the 23d, 24th, 25th, or 26th of August could Woods hâve obtained the 
draft, or had it put to his crédit. And we think he acted clearly with- 
in his rights when he, on the 2Sth, took the position — from which he 
never afterwards varied — ^that the option had expired. We do not find 
it necessary to discuss the contention that McGraw's agents were act- 
ing under instructions ta try to keep the option open by a merely seem- 
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ing effort to make the payment. Assuming that McGraw intended to 
make payment in due time, he was most unfortunate in tlie sélection 
of his agent at Grafton. If the Charlottesville bank liad put the draft 
to Woods' crédit, even as late as August 26th, it would hâve violated 
its instructions from the Grafton bank, and would hâve niade itself 
liable for such violation. There was a telegram sent on August 27th 
by the Grafton bank to the Charlottesville bank, after the receipt of 
Woods' letter of August 25th, and intended by the Grafton bank as 
an acceptance of the new offer of sale made in that letter. This tele- 
gram directed that the $3,295 be paid to Woods, and promised pay- 
ment of the additional sum demanded by Woods. But this act of the 
Grafton bank was repudiated by McGraw, the additional sum was not 
sent, and Woods never accepted the draft for $3,295, which had been, 
on August 26th, sent back to Grafton by the Charlottesville bank. 

The Yeager agreement was an "option." Payment on or before 
August 23d was of its essence. McGraw forfeited his rights uiider it 
without valid excuse for his delay, and we are constrained to hold that 
the trial court erred in directing a performance of that agreement. 
It is unnecessary to say that the hardship on the appellee involved in 
this conclusion cannot excuse us from doing justice to the appellant. 

The decree of the Circuit Court will be reversed, with costs, and the 
cause remanded, with directions that the bill be dismissed, at the cost 
of the complainant below. Reversed. 
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(Circuit Court of Appeals, Ninth Circuit. February 8, 1904) 

No. 981. 

t. Minces— RiGHT to Sue— Objections at Teial— NECEssrrr— Appeal. 

Where, in a suit in admiraity in personam for injuries to a seauian, he 
testified at the trial ttiat be was under 21 years of âge, but over 20, at 
wliicti âge Hawaii Civil Laws, § 2144, déclares ail maie persons sball be 
regarded as of légal âge, and défendant made no objection at tbe trial 
that by reason of plaintifif's minority he was not entitled to sue alone, such 
objection could not be first raised by défendant on appeal. 

2. Same— AnMiBALTY Causes— Appeal — Tbial De Novo— Review. 

ïhough admiraity causes are friable de novo on appeal, where questions 
of fact are dépendent on conflicting évidence the décision of the district 
judge thereon will not be reversed unless it clearly appears to be against 
the évidence. 

3. Same— Cause ce Injurt— Evidence. 

In a suit in admiraity in personam for injuries to a seaman by belng 
struck by a load of sugar being lowered into a boat by a crâne, évidence 
reviewed, and Iield to justlfy a décision of the trial court that the injury 
resulted from the négligence of the engineer operating the crâne in pie- 
maturely lowering the sugar, and not from the action of the sea in lifting 
the boat up and dashing It against the sling. 

4. Same— Négligence. 

A winchman was employed to operate a crâne by which sugar was 
loaded from a wharf into a boat. It was his duty to lower the load part 

If 2. Admission of new proofs on appeal in admiraity, see note to The Ven- 
ezuela, 3 C. C. A. S22. 
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way, and then wait until the boatmen signaled that they wore ready to 
receive the load, and then lower the same into the boat; the boatmen 
being required to hold the boat under the crane by the oars. Held, in a 
suit for injuries to one of the boatmen by the alleged prématuré lowering 
of a load of sugar into the boat wlthout signal, that the roughness of the 
sea at the time, and whether the seaman injured was standing uprlght in 
the boat, were immaterial, since, If the sea was rough, it was the wineh- 
man's duty to bave kept the load out of the way of the boat until signaled 
to lower the same. 

5. Same— Damages. 

Plaintiff, before his Injury, was in good health and strong physical con- 
dition. His eollar bone was injured, and a week after the injury he began 
to suffer pains in his shoulder joint, and was unable to swing his hand 
while walking without its causing him pain. Physicians testifled t! at this. 
together with plalntifï's abnormal température and puise, indicated either 
tuberculosis or neuralgia, either of which would shorten his life, and the 
uncontradicted testimony was that on aecount of such pains plaintiff was 
tinable to perform labor as a sailor, that his injuries were permanent, and 
that his immédiate future earning capacity was seriously impaired. Held. 
that a judgment allowing $3,000 damages, and $65.35 for the amount he 
would hâve earned before the trial, was not excessive. 

Appeal from the District Court of the United States for the Dis- 
trict of Hawaii. 

This is a suit in admiralty In personam, to recover damages for Personal In- 
juries sustained by the libelant (appellee) while engaged in loading a cargo of 
sugar, by the alleged négligence of the défendant (appellant herein). The court 
below awarded to libelant $3,000 damages for the injury, and $65.35 for the 
amount he would hâve earned before the trial. From this decree the appeal is 
taken. 

It is claimed by appellant in its assignments of error that the court erred 
in holding that (1) "the libelant was at the time of the injury some twenty-one 
years of âge;" (2) in holding and deciding that the libelant was injured on ae- 
count of any négligence or carelessness upon the part of the défendant ; (3) in 
holding that the libelant's state of health at the time of the trial was due to 
the injury received by him on the 19th of March, 1903 ; (4) in holding that the 
présent and immédiate future earning capacity of the libelant was totally im- 
paired ; (5) in rendering judgment in favor of the libelant ; (6) and that the 
sum allowed is excessive. 

Holmes & Stanley, Morrison & Cope, Charles B. Marks, and R. D. 
Sillinian, for appellant. 

Page, McCutchen & Knight and J. J. Dunne, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge (after stating the facts as above). I. Can 
the question presented by the first assignment of error, as to the âge 
of appellee, be considered by this court? In the libel it is alleged that 
libelant "is about twenty-five years of âge." In its answer défendant 
"neither admits nor dénies the said allégation, but leaves libelant to his 
proof thereof." In his testimony at the trial appellee was asked his 
âge, and replied, "I think in the month of July I will be twenty-one. 
Q. July, 1903? A. Yes." If the défendant desired to raise the 
question that appellee could not maintain the suit because not of légal 
âge, it should then and there hâve made the objection, so that it could 
hâve been met by further proof, and the court below might hâve been 
calkd upon to interpret section 2144 of the Civil Law of the Territory 
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of Hawaii, which provides that "ail maie persons resîdin^ in this re- 
public, who shall hâve attained the âge of twenty years, * * * 
shall be regarded as of légal âge, and their period of minority to hâve 
ceased." See, also, Wood v. Green, 2 Hawaii, 168. And if found 
to be under âge, the appellee could hâve taken the necessary steps to 
hâve his father or some other guardian appointed by the court. The 
record does not show that any such objections were made in the court 
below at any time. The court never was called upon to décide this 
question. Ail that appears in relation thereto is found in the opinion 
of the court, on the question of damages, where the court said, "The 
amount of damages to be awarded is usually dépendent upon the pain 
and suflfering occasioned by the injury, the âge, habits of life, and oc- 
cupation of the libelant, his ability to earn, and the effect of the injury 
upon ail thèse things" (this was a correct statement of the law. Grant 
V. Union Pacific Ry. Co. [C. C.] 45 Fed. 673, 683), and then added, 
"The libelant was at the time of the injury twenty-one years of âge, 
and a sound, strong, healthy man, with, so far as the évidence shows, 
no bad habits." 

In Knight v. The Attila, Crabbe, 326, Fed. Cas. No. 7,881, the court 
said: 

"If it appears on the face of the Ubel that the libelant Is not entltled to sue, 
as In the case of an Infant or a married woman, the respondent may demur, 
but If the incapaelty does not appear In the libel, although true In point of fact, 
then the respondent must take advantage of it by pleading in bar or by an- 
swer." 

In the présent case it was not presented in any form or manner 
whatsoever in the court below, and cannot be considered by this court. 
Wasatch M. Co. v, Crescent M. Co., 148 U. S. 293, 298, 13 Sup. Ct 
600, 37 L. Ed. 454. 

2. In considering the other questions presented by the record, it 
becomes necessary to state the facts upon which the différent conten- 
tions are founded. The appellee was a seaman on board the steam- 
ship Hélène, earning $7.50 per week. Appellant was a corporation 
engaged in business in Hawaii, operating a sugar plantation and 
wharf at Paauhau, on the Island of Hawaii, and its sugar was shipped 
and discharged from said wharf into vessels afloat upon the navigable 
waters of the port at that place. On the afternoon of March 19, 1903,, 
the date of the injury complained of, the Hélène was anchored in the 
port of Paauhau to receive from said wharf certain sugar for transpor- 
tation elsewhere. The master of the Hélène ordered appellee to go, 
with certain others of the crew, to said wharf to get a load of sugar, 
in one of several large boats belonging to the ship used for that pur- 
pose. The appellee, with others, consisting of four men besides him- 
self, viz., Kewiki, Toka, Kia, and Hina, went from the Hélène to the 
wharf. The boat in which they were was not made fast to the wharf, 
but was kept in position with the oars, the surface of the wharf being 
considerably elevated above the surface of the boat, about 22^ feet 
above sea level. The process by which the sugar was transferred from 
the wharf to the boat is as follows : On said wharf there was a der- 
rick so constructed as to be capable of being swung out over the edge 
of said wharf so that sugar hoisted thereby would he suspended over 
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the water. Attached to the upper end of this derrick was a block, 
and at its heel there was another block, and through thèse two blocks 
a wire fall was rove. At one end of this fall was attached a hook 
used to hoist the sling loads of sugar, while the other end of said fall 
led to the steam winch which was used to hoist the sugar to the end of 
the derrick. It further appears from the testimony that, when a sling 
load of sugar was hoisted to the end of the derrick, the derrick was 
then swung out, so that such sling load of sugar would be over the 
water. It then became the duty of the winchman on the wharf to 
lower the said sling load of sugar part way down, and then hold it to 
await a signal from the crew in the boat, that signal notifying the 
winchman when to let the sugar descend into the boat. On the day 
of the injury a sHng load of sugar, containing lo bags with a gross 
weight of 1,250 pounds, was hoisted to the end of the derrick and sus- 
pended over the water, partly over the boat, the crew of which was 
endeavoring to so manage said boat as to place it in a proper position 
to receive said sling load of sugar. While this was being done, the in- 
jury occurred, and the appellee was severely bruised, and his collar 
bone was broken. After the injury, appellee was removed to the 
Hélène, and from there to the Plantation Hospital at Paauhau, where 
he remained for two days, and was then taken to the United States 
Division of the Queen's Hospital in Honolulu, where he remained from 
the 24th day of March, 1903, until the 6th day of May, undergoing 
treatment for his injuries. 

The contention of appellee is that his injuries were the resuit of 
carelessness and négligence of appellant through the négligent act of 
the winchman, who suddenly and without warning let go the sling load 
of sugar before the crew in the boat had given the signal in accordance 
with the established method, and before any signal of any kind had 
been given from the boat ; and also by the careless and négligent man- 
ner in which the machinery and gear were set in motion by the said 
winchman. The contention of appellant is that, after the sling load 
of sugar was suspended over the water, the winchman received a signal 
from the crew in the boat to lower the sling load part way down; 
that he did so, and held it there, awaiting a further signal to lower 
the sling load into the boat, when suddenly the boat was lifted up by 
a big wave toward the sugar, and the libelant was then struck and in- 
jured by coming in contact suddenly with the sling of sugar. There 
is a sharp cenflict in the testimony of the various witnesses as to the 
immédiate cause of the injury, as well as upon certain other points to 
be hereinafter discussed. Touching the question of the winchman's 
négligence, the court in its opinion said : 

"After a careful considération of ail the testimony In the case, I am of 
opinion that the Injury was not caused by the boat being raised xvp on a big 
wave, but that it resulted from the careless and négligent act of the winchman 
in suddenly lowering the sling load of sugar without warning, and before any 
signal had been given from the man in the boat" 

Inasmuch as admiralty cases on appeal to this court are to be tried de 
novo, we are asked to review the testimony of ail the witnesses, and dé- 
termine therefrom where the weight and prépondérance of the évidence 
lies, independent of the views expressed by the court below. It has 
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been the custom and rule of this and otiier appellate courts, in cases 
of this character, where tlie testimony is tal<en by déposition, or before 
a master appointed for that purpose, to review ail of the material testi- 
mony thus given, in order to détermine the weight of the évidence ; but, 
where the testimony is taken by witnesses in the présence of the lower 
court, the rule is now well settled that in cases on appeal in admiralty, 
when the questions of fact are dépendent upon conflicting évidence, the 
décision of the district judge, who had the opportunity of seeing the wit- 
nesses, and judging their appearance, manner, and credibility, will not 
be reversed unless it clearly appears that the décision is against the 
évidence. Whitney v. Olsen, io8 Fed. 292, 296, 47 C. C. A. 331, and 
authorities there cited; Baker- Whiteley Coal Co. v. Neptune N. Co., 
120 Fed. 247, 249, 56 C. C. A. 83; The Oscar B., 121 Fed. 978, 981, 
58 C. C. A. 316; Davis v. Schwartz, 155 U. S. 631, 636, 15 Sup. Ct. 
237. 39 L. Ed. 289. 

Does it clearly appear that the décision of the court is against the 
weight of évidence? The testimony of the witnesses on behalf of the 
appellant was to the effect that there was a rough sea at the tinie of the 
accident, and that the injury to appellee was caused by a wave suddenly 
lifting the boat and bringing appellee in contact with the sling load of 
sugar. With this conflict in the évidence, the court below was called 
upon to détermine the probabilities or improbabilities, the reasonable- 
ness or unreasonableness, of the testimony of the respective witnesses ; 
the opportunities they had of seeing just what occurred, and knowing 
how the injury really happened; their character, their manner and 
appearance on the witness stand ; the consistency or inconsistency of 
their statements — and from ail the facts and circumstances developed 
by their testimony to décide as to the weight of the évidence. We see 
no occasion to question the veracity of any of the witnesses with i-egard 
to the question whether the waves raised the boat so that appellee was 
struck by the sling load of sugar, or whether he was struck by the sling 
load of sugar being lowered without any signal being given, because 
this is one of the things that may hâve appeared difïerently to the wit- 
nesses who were in différent positions. The captain of the Hélène, and 
some of the other witnesses on behalf of appellant, were quite a distance 
— from 50 to 150 feet — from the boat where appellee was injured, and 
were more liable to be misled as to the movement of the boat, and of 
the sling load of sugar, than the witnesses who were in the boat at the 
time the injury was received. The uncontradicted testimony is to the 
effect that the winchman stopped the sling load of sugar when it was 
part way down. Ail of the testimony on behalf of appellee is to 
the effect that after thus stopping it, as was the usual custom, he 
lowered it very fast, without awaiting the signal from the man in the 
boat, and without giving any warning whatever, and the sling load of 
sugar struck appellee in the chest, and knocked him senseless. Capt. 
Nicholson, who was one of the strongest witnesses on behalf of appel- 
lant, testified that the sea was rough at the time of the accident. "The 
sea lifted the boat up and dashed it against the sling. * * * That 
the sling load was hanging, and the winchman did not drop it. As I 
saw it, the boat dashed in, and I saw him hit by the sugar. Q. What 
do you mean when you say the winchman did not let the sugar down ? 
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A. I mean I did not see it corne down. If the engine is running you 
can see her steam." He further testified that the winch is operated, 
raised, and lowered by steam power, and would not faU of its own 
weight. "The engine must be working, in any case, to lower or hoist 
it up." 

Ail other things being equal, the courts are nattirally disposed to give 
more weight to the affirmative than to the négative testimony; to the 
witness who saw, than to the witness who did not see. This is certainly 
the natural presumption. In Stitt v. Huidekoper, 17 Wall. 384, 394, 21 
L. Ed. 644, the lower court on this subject charged the jury : 

"That it is a rule of presumptions that ordinarily a witness who testifies to 
an affirmative is to be preferred to one who testifies to a négative, because he 
who testifies to a négative may hâve forgotten." 

This was claimed to be erroneous. The Suprême Court said : 

"We are of opinion that the charge was a sound exposition of a recognized 
rule of évidence of fréquent application, and that the reason of the rule, as 
stated in the charge, dispenses with the need of further comment on it hère." 

In the view we take of this case, it is unnecessary to review the testi- 
mony at any length, as to whether the sea was rough or moderate at 
the time of the injury. The testimony of ail the witnesses was to the 
eflfect that the sea was rough in the forenoon. The witnesses on behalf 
of appellant testified that it continued rough ail day— "Very much the 
same ail day" — ^while the testimony of the members of the crew was 
that the sea was rough in the forenoon, but moderated in the afternoon. 
Hina said: "It had been quite rougli in the forenoon, but after lunch 
it was ail right." Kewiki said : "In the morning it was .windy and 
rough, but in the afternoon it calmed down." Toka said : "The coast 
there is not always rough. On that day it was rough in the morn- 
ing, but not in the afternoon." Kia, the boat steerer, said: "The 
water was calm enough for work. It was quite calm in the afternoon. 
* * * No time that afternoon did the waves interfère with the 
loading of the sugar." The injury occurred in the afternoon. 

There is one other point of conflict to which it is necessary to refer. 
Two witnesses, Westoby and Naka, on the part of the appellant, testi- 
fied that at the time of the injury appellee was standing up in the boat 
with his arms extended. This would doubtless hâve been his position 
if he was ready for the signal to be given to lower the sugar. He testi- 
fied that : "Just bef ore the accident I was fixing up the canvas to keep 
the sugar dry from the waves. As I stood up I was struck. The can- 
vas was not quite out then." Kia said that, when he was struck, "Pala- 
pala was on the starboard side of the boat working on this canvas." 
Hina testified that: "At the time of the accident Palapala was still 
working on the first sling load, trying to cover it with the canvas. He 
got no warning that the sling load was coming. We did not expect 
it to fall." He further said : "The sugar fell on him at the edge of the 
boat, and when it was hoisted he fell into the boat. He lay still ; he 
could not move." Bob Toka said : "We gave no signal to lower the 
sugar, because we had to get the canvas that was under the first sling 
load. We had to get that canvas out before receiving another sling 
load." Kewiki's testimony is to the same effect. Healsosaid: "When 
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the sugar was hoisted off of him, he fell from the edge into the bottom 
of the boat." 

As a matter of fact, the carelessness and négligence of appellant dé- 
pends upon the question whether the winchman was diligent and care- 
ful, or négligent and careless, in the performance of his duties; and, 
so far as this question is involved, it is immaterial whether the sea was 
rough or not, or whether appellee was standing upright or was working 
on the canvas. The uncontradicted testimony shows that appellee was 
in a place of danger. Capt. Nicholson, testifying as to the position of 
danger, said : "It is always dangerous ; in the calmest kind of vveather 
it is dangerous. At any time it is always more or less dangerous ; 
sometimes more, but, when that north swell is on, it is worse." Tlie 
up and down movements of the sugar are regulated by the winch, and 
controlled by pushing backward or forward the lever. Enos, the 
winchman, was employed and selected by appellant to perform this 
duty. His duty has been heretofore mentioned. In no event was he 
to lower the sling load of sugar at ail until he received a signal from 
the boatswain below, and when this signal was given he was to lower 
it half way, which would be within the reach of the crew below, so 
that they could, with their hands, guide and direct it to the desired 
point ; then, upon receiving another signal, to lower it down carefully. 
His position was one requiring" great care and constant watchfulness. 
If, as appellant claims, the waves were coraing in very high, he must 
hâve secn them, and he testifies that he saw them — "that the sea was 
rough at the time." If such were the fact, he should bave hoisted the 
sugar up, and kept it out of the way of the boat if the waves were so 
strong as to lift it up in the manner testified to by him and others. 

As was said by the court in Glascock v. C. P. R. Co., 73 Cal. 137, 141, 
14 Pac. 518, 520: 

"If he looked, lie saw, and, having âge and faeulties to understand the dan- 
gers, is cbarged witli a knowledge of them, aud w.as bound to act upon tliat 
knowiedge as a prudent and cautions man would under the clrcumstanees. His 
failure to so act was négligence." 

If the facts were as testified to by the witnesses for appellee, then his 
négligence would be greater in degree, gross, culpable, and willful in 
its character. The rule is well settled that the greater the hazard, the 
greater is the care required. The responsibility of appellant for the 
négligence of the winchman is well settled. In re California Nav. & 
Imp. Co. (D. C.) iio Fed. 670, 673, and authorities there cited; The 
Anchoria (D. C.) 113 Fed. 982. 

In Mather v. Rillston, 156 U. S. 391, 399, 15 Sup. Ct. 464, 39 L,. Ed. 
464, the court said : 

"If an occupation attended with danger can be prosecuted by proper pré- 
cautions wlthout fatal résulta, such précautions must be taken by the pro- 
moters of the pursuit or employers of laborers thereon, Llabllity for injuries 
following a disregard of such précautions will otherwise be incurred, and this 
fact should not be lost sight of." 

After an examination of ail the évidence, we are of opinion that the 
winchman was négligent in the performance of his duty, and that such 
négligence was the cause of the injuries received by appellee. The 



FAAUHAU ST7GAK PLANTATION CO. V. PALAPALA. 927 

conclusion reached by the lower court was not against the weight of the 
évidence, 

3. There is no controversy as to the injuries which appellee received. 
It appears from his testimony that he was in a good, strong physical 
condition before the injury, and had never had occasion to visit a 
physician professionally except to be vaccinated and to hâve a tooth 
extracted; that he suffered mental and physical pain from the injury, 
and ail over his body for some time after the injury ; that, about a week 
after the pain in the collar bone went away, he had a pain in his shoul- 
der. "Sometimes when walking in the streets and shifting my hand — 
that is, back and forward — and times when I jerked it, was the time the 
pain started. Sometimes it would pain ail' day and ail night and the 
next day, and then the pain will leave me. When I walk in the streets 
I cannot swing my hand. I hâve to hold it up in this position (indi- 
cating a position of right angles to his body). If I swing it in the 
streets, it starts to pain me." There was some différence of opinion 
by the physicians as to the extent of the injuries and the natural consé- 
quences resulting therefrom, and as to the condition of appellee's health 
at the time of the trial, and more particularly as to whether or not his 
condition was attributable to the injuries he had received or to other 
causes. The médical testimony raised the question whether the pains 
in the shoulder joint were normal; whether the pains and fever from 
which appellee was suffering were tubercular or neuralgic in their 
character; and, if either, whether they were the natural resuit of the 
injuries, or were produced from other causes. 

Dr. Humphries, on behalf of appellee, testified as to the pains which 
appellee said he had suffered, and said it might be the beginning of a 
tubercular joint; that he would not say that it was not. "Q. What 
do you mean by saying that it may be a tubercular joint? A. That 
tuberculosis bas set in, in the articulation itself. Q. Made by what 
conditions? A. The traumatism or the injury is the cause. Q. Is 
there any other condition that might resuit from such an injury as this, 
which might interfère with the earning capacity of the libelant? A. 
Yes. Q. What? A. It might be neuralgia of the joint. Q. Please 
explain? A. Neuralgia of the joint is a disease which may appear as 
a resuit of various things, but generally as a resuit of injury. There 
are no physical signs. It crops out, as a gênerai rule, some time after 
the injury. It is not a constant thing, but is intermittent in character, 
does not increase m pressure, is not cutaneous, does not increase upon 
drawing the two surfaces of the joints together, is not steady, and not 
strictly in one place or région. Q. Could a condition such as that re- 
suit from an injury as bas been described in the testimony? A. Yes. 
Q. Assuming that either one of thèse two conditions should resuit, 
either that the shoulder joint should be tubercular, or that there should 
develop neuralgia of the joint, what effect would that bave upon the 
ability of this nian to work? A. Of course, if it were tubercular it 
might mean his losing the arm, his losing the shoulder joint, and even 
the loss of his life. One cannot say where it would finish. It is sure 
that the effect would be to shorten his life. If it were neuralgia, it 
might pass off and it might not. If an amputation had to resuit, there 
might be a resection of the nerve and a def ormity — contraction would 
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follov;." He stated tliat he was not prepared to say tliat ît was tuber- 
culosis or neuralgia, "but, in my opinion, it is one or the other." He 
further stated that appellee's température and puise were abnormal; 
that his température was loi^ — 2 degrees of fever — and his puise 
over 100; and he gave it as his opinion that thèse symptoms were 
consistent with incipient tuberculosis. 

Dr. Wood, on behalf of appellant, upon his first examination stated 
that his examination of appellee was not for the purpose of discovering 
rtie présence or absence of incipient tuberculosis or neuralgia of the 
.shoulder joint. As the resuit of a further examination, he said he 
jhould "bar out neuralgia of the joint." After giving his puise and 
température as stated by Dr. Humphries, he said : "What should be 
inferred from that puise and that température, I am not willing to say 
on so short an examination. I re-examined the joint, and I am satisfied 
he has not neuralgia. I saw no signs of tuberculosis, with the single 
exception of the increased puise and température, and the apparent in- 
creased pain in moving the joint." A hypothetical question was asked, 
based upon the facts as to the weight of the load of sugar and the 
fracture of the clavicle: "Q. There is a traumatism. I will ask 
you if a traumatism of that kind might not be the cause of tuberculosis 
or neuralgia of the joint? A. * * * Would say, as to neuralgia, it 
is exceedingly rare. I would say that tuberculosis might be the direct 
resuit of one of the results of that fall, but there must be the germs prés- 
ent to produce tuberculosis." 

This testimony is material in so far as it relates to the reasonableness 
of the amount of damages awarded by the court. The testimony of 
the physicians indicated that it was somewhat difficult to détermine, 
upon the examinations made, the real cause of appellee's then condition. 
But independent of the différences as to whether the pains in the 
shoulder were tubercular or neuralgic, the entire testimony in regard 
thereto clearly indicates that those pains were the resuit of the injury; 
and the uncontradicted testimony is that on account of such pains he 
did not hâve the use of his arm so as to enable him to perform labor as 
a sailor, that his injuries are permanent, and that his immédiate future 
earning capacity is seriously impaired. The doctors difïered as to the 
length of time before he would be able to perform labor. 

4. Is the amount allowed by the court excessive? It is the duty of 
this court to consider ail the testimony in this case bearing upon the 
point of appellee's injuries, the character and extent thereof, the pains 
he suffered, and also to consider whether or not his injuries were merely 
temporary or permanent, and the probabilities as to his future sufferings 
from the injuries he had received, and to what extent his earning ca- 
pacity had been or might be impaired. The amount awarded may seem 
large. As is usual, appellant has cited a number of cases wherein it 
is claimed the injuries were greater, and the damages allowed were less, 
than in the présent case. But this, while proper, does not furnish the 
true criterion to govern the question. Some latitude must be allowed 
to the lower courts in the exercise of their sound discrétion and best 
judgment, especially in a case like the présent, where ail of the wit- 
nesses were examined in open court. There is not any ironclad rule 
of law that can be laid down in ail cases. Every case must be de- 
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termined upon îts own merits — upon its own conditions and surround- 
ings. In the light of ail the testimony, we are not prepared to say that 
the amount allowed by the court is excessive. 
The decree of the district court is affirmed, with costs. 



HANLET et al. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit January 2, 1904.) 

No. 38. 

1. Use of Mails to Defraud— Consolidation of Indictments— Sentence. 

Rev. St. § 5480 [U. S. Comp. St. 1901, p. 3696], prohlbiting the use of 
mails to defraud, provides that an indictment for its violation may sever- 
ally charge offenses to the number of three vrhen commltted within the 
same six ealendar months, but the court thereupon shall give a single sen- 
tence. Held, that where three indictments, each charging a single offense 
under section 5480, were Consolidated as authorized by section 1024 [U. 
S. Comp. St. 1901, p. 720], and défendant was convicted of the three of- 
fenses committed within the same sis ealendar months, the court was en- 
titled to sentence the défendant, in its discrétion, to the fuU extent of the 
penalty provided for each offense. 

2. Same— Mailing Lettebs— Evidence. 

In a prosecution for using the mails with intent to defraud, in violation 
of Rev. St. § 5480 [U. S. Comp. St. 1901, p. 3696], évidence reviewed, and 
helil suffielent to establish that défendants phieed or caused the letters set 
forth In the Indictment to be placed in the raiiway post office alleged In 
the indictment. 

On Rehearing. 

For former opinions, see 123 Fed. 849, 126 Fed. 944. 

This cause bas been reargued. The original opinion, which modlfled the 
judgment of the district court by remitting ail penalties in excess of the sen- 
tence imposed under the flrst indictment, was flled July 1, 1903 (C. C. A. ; 123 
Fed. 849). It may be referred to for a statement of the case. Subsequently 
the district attorney called attention to In re De Bara, 179 U. S. 316, 21 Sup. 
et. 110, 45 L. Ed. 207, which had been overlooked in argument, and after exam- 
ining the citation a reargument was ordered as to the application of said dé- 
cision to the case at bar. In the original opinion we said : "Plaintiffs in error 
argue that a fatal defect in the record is the total absence of any proof that 
the défendants placed or caused to be placed in the so-called raiiway post office 
the letters set forth in the indictment. It Is a suffielent answer to thls proposi- 
tion that there is no certificate of the trial judge that the bill of exceptions sets 
forth ail the évidence, or that it contains a statement of ail the proceedings 
upon the trial." After reargument was ordered défendant obtained such cer- 
tificate from the trial judge, and he has now been heard upon the question 
whether there was suffielent proof of mailing or of causing to be mailed, The 
reargument has been confined to the two points specified. 

Jael M. IVIarx, for plaintiffs in error. 
Chas. H. Brown, for the United States. 

Before WAI.LACE, LACOMBE, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts). Referring to 
the section of the Revised Statutes under which sentence in this case 

? 1. See Post Office, vol. 40, Cent. Dig. § 90. 
127 F.— 59 



930 127 FEDERAL REPORTEE. 

was imposed, the Suprême Court in the De Bara Case, 179 U. S. 322, 
21 Sup. Ct. 113, 45 L. Ed. 207, says: "To it [the trial court] is con- 
fided the power to adapt the punishment to the degree of crime. It 
may sentence the full penalty upon one offense. It may, though it 
is not required to, do more upon three offenses, and in a single sentence 
of one day, or of eighteen months, or three times eighteen months, 
it may express its views of the criminality of the défendant," etc. In 
view of so plain a staternent, it is idle to discuss whether or not sonie 
différent conclusion might be a fair and logical déduction from the lan- 
guage of the statute as construed in other reported cases. The dé- 
cision in the De Bara Case is in point and controlling, and must be fol- 
lowed hère. 

On the other matter reargued défendants apparently rely on the ré- 
cent décision of this court in Harvey v. U. S. (C. C. A., iiled Nov. 
18, 1903) 126 Fed. 357. In that case, however, no one testified that 
the package had ever been in the mail. The person to whom it was 
addressed testified only that he "received it." He did not state that he 
received it from the mail, or from the postman or letter carrier. More- 
over, he testified that he received it two days before the date stamped 
upon the letter as part of what the government contended was a post- 
mark. Thèse circumstances, namely, its receipt by the witness appar- 
ently otherwise than through the mail-, and the différence in date above 
stated, would seem to indicate that the black marks, letters, and figures, 
some of them illegible, on the envelope, which looked like a postmark, 
had not been in fact stamped on it by post office employés. Therefore 
we commented on the circumstance that "no one was called to give any 
explanation of the meaning of thèse various marks ; no one to testify 
that any of them were made by the canceling stamps of a post office." 
A very différent case would hâve been presented had the fact of the 
letter having once been in the mail been established by the testimony 
either of the person who deposited it therein or of the one who received 
it therefrom bearing the ordinary postmark, with which every one is 
familiar, legibly impressed, and containing no letters or figures indicat- 
ing abbreviations which required explanation. Such abbreviations as 
"Jan. I, 03," or "N. Y.," or "Penn.," would surely require no explana- 
tion. The Harvey décision has no application to "the facts in the cause 
at bar. 

The défendant Hanley and his confederates were indicted under Rev. 
St. U. S. § 5480 [U. S. Comp. St. 1901, p. 3696], for wrongfully placing 
letters in the mail in order to carry out a scheme to defraud by pre- 
tending to deal in what is commonly called "green goods," whereby the 
intended victim is deluded into a belief that he is buying counterfeit 
United States treasury notes, when in fact there is delivered to him 
only a package of green tinted paper, with a genuine bill on the top 
and one on the bottom of the pile. Such scheme is usually carried out 
by sending out through the mails a so-called first circular. When the 
intended victim — known in the business as a "come-on" — has responded 
to this, a second and more explicit circular is sent to him through the 
mails, giving him careful instructions as to how he shall meet his cor- 
respondent. The four indictments cover the mailing of four of thèse 
so-calIed second circulars. Hanley and his confederates were located 
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in the city of Buffalo, and he met such "come-ons" as presented them- 
selves at the Assembly Hôtel in Tonawanda, which is readily accessible 
f rom Buffalo by steam railroad and by trolley. 

The principal witness for the government was William A. Clark, 
one of the confederates, who called himself a clerk of Hanley, and 
turned state's évidence. On this branch of the case he testified that in 
the course of his employment with Hanley he addressed envelopes, 
copied letters — circular letters — and mailed letters; that he went to 
the Central Depot with Mr. Hanley, and mailed some letters on varions 
occasions; that what are called the first letters were mailed at Bradford, 
Pa., and that what are known as the second class of letters were mailed 
at Buffalo — on the train at the New York Central Depot, on the railway 
postal train, in a railway postal car, at the New York Central Station, on 
Exchange street, in Buffalo, N. Y.; that witness made three trips to 
Bradford, and there mailed, with the assistance of messenger boys, 
14,000 first letters ; that Hanley helped in the préparation of the first 
letters for mailing at différent times ; helped fold and close them in the 
envelopes, helped seal and stamp them, and paid witness' expenses to 
Bradford; they were stamped in Buffalo; that Brown helped seal 
the "second letters" and stamp them; that Hanley furnished the 
stamps for them, and himself put the stamps on some of them; that 
witness went to the station in Buffalo with Hanley at différent times 
when he went to mail "second letters," and had seen him mail them; 
that he put them in the postal car — handed them to the clerk on the car ; 
that he also saw Brown (the other défendant) mail "second letters" at 
the New York Central Depot; that in the case of the second letters 
sometimes witness went, sometimes Brown went, and sometimes 
Hanley went down to the railroad trains at the New York Central Sta- 
tion to mail them ; that witness had in some instances accompanied one 
or other of them, but, of course, when he was not with them he does not 
know what they did ; that whenever he took second letters down he 
handed them to one of the clerks aboard the car on the train that left 
about 1 1 :30 at night. 

The "come-on" named in indictment No. 157 is Ivah D. Williams, of 
West Farmington, Ohio; the one named in indictment 158 is Clarence 
N. Cook, of Mungen, Ohio; the one named in indictment No. 159 is 
James Bolling, of Lowndesborough, Ala. ; and the one named in indict- 
ment No. 160 is Hoel H. Gibbs, of Ute, lowa. Further testifying, 
the witness Clark said that he remembered thèse names as persons to 
whom first and second letters were sent, and that Williams and Cook 
were from Ohio, Bolling from Alabama, and Gibbs from lowa. On 
direct examination he testified : 

"I remember there were letters mailed to them from Exchange street, in Buf- 
falo, on a railway postal car. I cannot recall the dates of mailing, but it was 
between the time when I went into the employ of Hanley and the time when 
I ceased to work for him ; that is, between the summer of 1900 and the spring 
of 1901." 

On cross-examination he testified: 

"I heard from Hanley that a reply [to flrst letter] had been received from 
Ivah D. Williams. • * • i ^id actually send to Mr. Williams the second 
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letter, and It was similar to those attached to the Indlctmenl '; Knew a letter 
was prepared for Clarence N. Cook, which I prepared, and wk'ch I put in tbe 
envelope and addressed to him in Ohio. I may hâve mailed it myself. I pre- 
pared a second letter one time addressed to Hoel H. Gibbs. I wrote tlaat on tlie 
typewritlng machine, and put that in the envelope, and addressed it to him at 
his place of résidence, and put a two cent stamp on it I don't recollect 
whether I mailed or not" 

It will be perceived, as was to be expected, that when it cornes to 
testifying to the maihng an individual letter eut of the thousands that 
passed through Clark's hands his évidence lacks specificness, and, being 
an accompHce, his évidence needs corroboration. 

WilHam S. Ryan, of Batavia, N. Y., who had been a post office in- 
specter for nine years, and was familiar with the way of stamping let- 
ters on board a mail train, testified that letters mailed upon a train at 
the New York Central Station in Bufïalo are "postmarked New York 
and Chicago, R. P. O., M. D., with the train number and date. It 
would be abbreviated, 'N. Y. & Chi., R. P. O., M. D.,' then the 'tr' and 
the date." Evidently "R. P. O." means "Railway Post Office." De- 
fendant's counsel suggests in his brief that "M. D." means "Middle 
Division," but we find no testimony to that eiïect ; the suggestion is a 
plausible one. 

Ivah D. Williams, referred to in the first indictment, testified that he 
resided at West Farmington, Ohio; that in the fall of 1900 he received, 
through the mail, a letter which had been posted at Bradford, Pa. It 
contained a printed circular. Witness telegraphed, according to di- 
rections in the letter, to M. B. Scott at Carrier, Pa., and again heard 
by letter in regard to the matter. He received this second letter during 
the forepart of October, 1900. It was postmarked. He was unable 
to produce the letter, because he gave it to the man he met subse- 
quently at Tonawanda — the défendant Hanley. Pie testified to his 
best recollection of what was on the postmark, and gave it as "N. Y. 
& Chi. M. D." 

Clarence N. Cook, who was referred to in indictment No. 15S, testi- 
fied that he lived at Mungen, Ohio, and that in the latter part of Sep- 
tember, 1900, he received a circular in regard to green goods through 
the mail, and identifies the form testified to by Clark ; that it was post- 
marked at Bradford, Pa. ; that he telegraphed to M. B. Scott, Carrier, 
Pa., and in response received a second letter, similar to the one set 
out in indictment, some time in October. Witness had destroyed ail 
the papers he had relating to the matter, but, testifying from his recol- 
lection as to the second letter, he said : 

"That came in an envelope. I thought it was postmarked on the rallroad — 
mailed on a mail car, the way I understood it. There was a part of it blotted 
out ïhe mark on it was 'N. T. & Chi.,' and the balance of it, except 'W. D.,* 
was blotted out, so that I couldn't make it out plain." 

No sentence was imposed under indictment No. 159, so we need not 
consider the évidence given by James Bolling. 

Hoel H. Gibbs, who is referred to in indictment No. 160, testified 
that he lived at Ute, lowa; that he received the first circula:, post- 
marked Bradford, Pa. ; that he telegraphed to Carrier, Pa., snd in 
response received through the mail a second circular, similar to the 
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others already in évidence, which he burned. Testifying from mem- 
ory to the marks on it, he said : 

"It was postmarked — I wouldn't say for certain, but I think — 'Chl.' I be- 
lieve it is 'M. D.' I wouldn't swear as to that part of It That is my recollec- 
tion." 

Upon ail this évidence it is of course possible that Brown or Hanley 
carried the second letter for Gibbs to Chicago and mailed it there ; 
but it seems to us that an intelligent mind might fairly be satisfied 
beyond any reasonable doubt that the three "second letters" were ail 
mailed as charged in the indictment — -"in a post office of the United 
States at Buffalo, to wit, in a railroad car, at the New York Central 
& Hudson River Railroad Station, on Exchange street, in Buffalo 
aforesaid, which railroad car was then and there being used as and was 
a railway post office of the United States." 

In view of the De Bara Case, we reconsider our former décision, 
and concur to affirni the judgment of the District Court 
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(Circuit Court of Appeals, Sixth Circuit February 2, 1904.) 

No. 1,236. 

X, Raileoad— Accident on Track— Damages— Gross Conteibittoet Négli- 
gence. 

Under Shannon's Code Tenn. § 1574, providing that every railroad Com- 
pany shall keep some one on the locomotive always on the lookout ahead, 
and, when any person appears upon the road, the alarm whistle shall be 
sounded, and every possible means employed to prevent an accident, and 
section 1575, providing that a railroad company which fails to observe 
thèse précautions shall be responsible for ail damages resulting from a 
collision, contributory négligence goes only in mitigation of damages ; and 
though, if the person killed on the track was grossly négligent the jury 
may mitigate the damages to nominal damages only, they need net do so. 

In Error to the Circuit Court of the United States for the Eastern 
District of Tennessee. 

Edward Colston, Charles R. Head, and George Hoadly, Jr., for 
plaintiff in error. 

Pickle & Turner and Locke & Rhea, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This was a suit brought by the widow 
of Henderson Davis to recover damages for his négligent killing by 
the railway company. He was struck and killed between 8 and g 
o'clock on the night of April 30, 1901, by the fast mail train bound 
south, in a eut a short distance south of the station of Glen Alice, 
near which he lived. It is conceded that the deceased was struck when 
on the track, either walking, sitting, or lying; and the négligence 
charged was the failure of the company to observe the précautions re- 

H 1. See Railroads, vol. 41, Cent Dig. |§ 1315, 131& 
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quired by the Tennessee statute (Shannon's Code, § 1574), which pro- 
vides that "every raiiroad company shall keep the engineer, fireman or 
some other person upon the locomotive, always on the lookout ahead, 
and when any person, animal, or other obstruction appears upon the 
road, the alarm whistle shall be sounded, the brakes put down, and 
every possible means employed to stop the train and prevent an ac- 
cident." No motion was made to direct a verdict for the défendant, 
and the case went to the jury. A verdict and judgment for $1,500 
being rendered, which the court, on a motion for a new trial, declined 
to disturb, the controversy has been brought hère for review. 

It seems to be conceded that, in view of the provisions of the Ten- 
nessee statute, the jury was justified in returning a verdict in favor 
of the plaintiff. But it is strongly urged that, upon the facts shown, 
only noaninal damages were recoverable, and the errors assigned are 
predicated upon the refusai of the court to give certain charges stating 
this fact in différent forms. 

The deceased lived about a mile south of Glen Alice, and half a mile 
from the raiiroad track. Some persons were in the habit, in going 
froni the station to bis bouse, of vifalking down the track through the 
eut, and then turning off to the bouse. On the day he was killed, the 
deceased went to Rockwood, a town six miles north of Glen Alice. 
He was a man who occasionally used liquor to excess, and at Rock- 
wood he becanie intoxicated. One witness, who saw him at Rock- 
wood, said he was drunk "right smart" ; went to sleep on a plow. 
Another, that he was drunk; "could just walk." He left Rockwood 
about 8 o'clock, on the local passenger train, in company with bis 
friend, Dr. Murray. The train reached Glen Alice about 15 minutes 
later. Murray testified that the deceased had been drinking a little — 
not a great deal; he was talkative, but could walk ail right, and did 
not stagger. The doctor walked with Davis until opposite bis office; 
then asked Davis to go home with him and stay ail night. Davis de- 
clined, sa3'ing that he promised bis wife to come home, and proceeded 
down the track in the direction of the eut. Not a great while after 
the local train south left Glen Alice (one witness said from 20 to 25 
minutes), the fast mail bound south passed, running, the engineer 
stated, 55 miles an liour. It blew one long whistle for Glen Alice, 
but gave no other signal', and did not stop. It was then about 4 hours 
late. The next morning the remains of the deceased were found 
scattered for a distance of 2 miles along the track. He had been struck 
by the fast mail in the eut. His watch was stopped at 15 minutes of 
9. Eoth the engineer and fireman testified they did not see the de- 
ceased, but the condition of the engine, when examined at Chattanooga, 
showed the part it had played in the accident. 

The nigjit was clear, and the engine carried an electric headlight, 
which, the engineer testified, "took in the track" for about 200 yards 
ahead. The engineer admitted that, if the deceased had been standing 
or walking on the track, he probably could bave seen him. 

On behalf of the plaintiff, there was testimony tending to show 
that the deceased was only slightly intoxicated; that he was able to 
walk without staggcring, and was in a condition to take care of him- 
self; and that he was walking along the track, going south, towards 



CINCINNATI, N. O. & T. P. EY. CO. V. DAVIS. 935 

his home, when struck. One witness testified that he was passing in 
a buggy, going south on the country road, near the track that night, 
when two trains passed, going south. Just before the second one 
passed, he saw a man walking south on the track towards the eut. 
He took this man to be the deceased, whom he had seen that day in 
Rockwood. There was also testimony tending to show that the de- 
ceased was struck at a point in the eut where he could hâve been seen 
by the engineer if a proper lookout had been kept. 

On the other hand, on behalf of the défendant there was testimony 
tending to show that Davis was drunk that day, and that he was struck 
at a place in the eut where there was a curve, and where he could not 
hâve been seen by the engineer if he was sitting or lying down. 

The contention of the plaintiff was that Davis was walking along the 
track where he could hâve been seen if a proper lookout had been 
kept, and was struck and killed by the train, which was hours be- 
hind time, and which he had no reason to look out for, because of the 
failure of the engineer and fireman to observe the statutory précau- 
tions. The railway company insisted, in answer to this, that Davis 
was killed because of his own gross négligence; that he was drunk, 
and in ail probability was sitting or lying on or near the track at a 
place where the engineer, although he kept a sharp and proper lookout, 
could not and did not see him. 

Such being the conflicting testimony and claims, the court submitted 
the case to the jury, calling attention to the statutory provision; in- 
structing the jury that, under the Tennessee law, contributory négli- 
gence on the part of the deceased would not defeat a recovery if they 
found the statutory provisions had been violated; but advising them 
that, in case of gross négligence, they could mitigate the damages, 
even to a point of giving only nominal damages, which he defined. 
He declined, however, to direct the jury, upon the facts, to bring in 
a verdict for only nominal damages. In this the court did not err. 
In the case of Felton v. Newport, 105 Fed. 332, 44 C. C. A. 530, we 
had occasion to consider a case similar in essentials to this. In that 
case a man was run down at night. Neither the engineer nor the fire- 
man saw him. He had left a station, walking upon the track. There 
was testimony that he was intoxicated. His remains were found the 
next morning scattered along the track. The court was requested to 
instruct the jury that if the deceased got drunk, and went upon the 
track and lay down there, even if the précautions of whistling and put- 
ting down the brakes were not observed, only nominal damages could 
be given. We said (105 Fed. 334, 44 C. C. A. 533) : 

"This Instruction would hâve been erroneous. The resuit would not follow. 
Suppose the jury should hâve belleved that Newport was seen upon the track, 
and, notwithstanding this, no précautions, or grossly inadéquate précautions, 
were taken to avoid injuring him ; It could not be that the damages must be 
nominal. Besides, we do not understand the rule in Tennessee, under this 
statute, to be that the damages in such case must be either fuUy compensatory 
or merely nominal. After defining the duty of the railroad company, and im- 
posing an absolute liability in case of its nonobservance, the statute goes on 
to déclare that the contributory négligence of the plalntifC may be considered 
in estimating the damages. This gives the jury a wide range of discrimina- 
tion, and they are left to flx the damages aecording to their estimate of the 
relative négligence of the parties, where both are négligent." 
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Two of the charges requested of the court below were substantîalîy 
similar to that considered by us in the Newport Case. Thus the court 
was requested to instruct the jury that only nominal damages should 
be given if they should find either, first, "that the deceased went upon 
the track without stopping, looking, or listening, and looking and listen- 
ing as long as he remained upon the track" ; or, second, that "the 
deceased was drunk, and went upon the track, and sat down on or 
near enough to the same to be in danger from a passing train, and fell 
asleep, or was in a drvmken stupor, and was thus struck by a pass- 
ing train and killed." Each of thèse hypothèses considers solely the 
négligence of the person killed. Suppose he was négligent — grossly 
négligent; this does not relieve the company from the obligations of 
the statute. The engineer or fireman must still always keep "upon the 
lookout ahead; and when any person * * * appears upon the 
road, the alarm whistle shall be sounded, the brakes put down, and 
every possible means employed to stop the train and prevent an ac- 
cident." Code, § 1574. The railroad company that fails to observe 
thèse précautions shaJl be responsible for ail damages to persons that 
may occur. Code, § 1575. And the proof that it has observed thèse 
précautions shall be upon the company. Code, § 1576. It is con- 
ceded that no précautions were taken in this case. The company says 
the engineer could not and did not see the deceased. But the jury 
may hâve believed otherwise. There was conflicting testimony, both 
as to where the deceased was struck, and whether at that point he 
could hâve been seen by the engineer from the direction of Glen Alice. 
Although the deceased was guilty of gross négligence, we understand 
that, under the construction of thèse statutory provisions by the high- 
est court of Tennessee, the jury is not limited to nominal damages, but, 
in their discrétion, may mitigate the damages to a point not nominal, 
but still substantial. The relative négligence of the parties, as affect- 
ing the amount of the verdict, is a matter peculiarly for the jury. 

In Railroad v. White, 5 L,ea, 540, a verdict for $1,000 was sustained, 
although the court states (page 545) that it appeared to its satisfaction 
that the injured person was intoxicated, and lay down and .fell asleep 
in the position he was found. In Railway Co. v. Poster, 88 Tenu. 671, 
13 S. W. 694, 14 S. W. 428, where a colored man, about 70 years o!d, 
while walking upon the track, and guilty of the grossest négligence, 
liad been struck and killed, a judgment for $300 was sustained. In 
the opinion the cases are reviewed. The court points out (page 677, 

88 Tenn., and page 695, 13 S. W.) that "at the common law contribu- 
tory négligence may bar the action, but under the statute it is to be 
considered only in mitigation of damages." In Patton v. Raihvay Co., 

89 Tenn. 370, 15 S. W. 919, 12 L. R. A. 184, the deceased was struck 
by a detached portion of a freight train while he was walking on the 
track. The court held that his négligence in not looking and listen- 
ing would not bar the action. The statute allows damages upon the 
failure to observe the précautions prescribed, regardless of the négli- 
gence of the party injured; such négligence going only in mitigation 
of damages. Page 379, 89 Tenn., 15 S. W. 919, 12 L. R. A. 184. 
In many other cases the Suprême Court of Tennessee has sustained 
verdicts for substantial damages, although the injured person was 
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grossly négligent. Hill v. Railroad, g Heisk. 824 ; Railroad v. Walker, 
II Heisk. 383; Railroad v. Wilson, 90 Tenn. 272, 16 S. W. 613, 13 
L. R. A. 364, 25 Ani. St. Rep. 693; Railroad v. Fain, 12 Lea, 35. 

But it is pressed upon our attention that in the case of Railway Co. 
V. Hickey the Suprême Court of Tennessee, in an opinion by Judge 
Wilkes, laid down the rule that, where the injured person was guilty 
of gross négligence, only nominal damages could be recovered. The 
opinion referred to was a mémorandum one, not for publication. The 
case was reversed upon the ground that the court below, although re- 
quested, failed to instruct the jury as to what nominal damages are. 
The case being one of gross négligence on the part of the deceased, 
in which the recovery might properly hâve been limited to nominal 
damages, the court held this was error. It is true, the opinion states 
that the case was properly one for nominal damages only. But this 
expression was obiter dictum. We do not feel warranted in departing 
from the rule laid down in a long line of reported cases because of 
an unpublished remark not demanded by the décision made. 

The judgment is affirmed. 



ALASKA S. S. CO. v. COLLINS. 
(Circuit Court of Appeals, Ninth Circuit February 1, 1904.) 

No. 982. ■' 

1. Shipping— Injuries to Whabves— Evidence— Question foe Juet. 

In an action for injuries to plaintiffi's wtiarf, wWch was struck by de- 
fendant's vessel, the question wlietlier ttie wliarf fell by reason of the 
négligence of the operatives of the vessel was for the jury. 

2. Same— Damages— ExcEssiVBNESs. 

Where, in an action for injuries to a wharf, the uncontradicted testl- 
mony was that it would take from 15 to 30 days to make necessary repairs. 
and that plaintifC would suffer a loss within such time of $500, and several 
witnesses testifled that it would cost between $1,.350 and $1,800 to repair 
the same, and the only évidence for défendant was a witness who testifled 
that he ofCered to make the repairs for $900, a judgment in favor of plain- 
tifC for $2,064 was not excessive. 

In Error to the District Court of the United States for the First 
Division of the District of Alaska. 

This is an action to recover damages for an alleged injury to a wharf owned 
by the défendant in error, caused by the négligence of the steamer Dirigo, 
owned by the plaintiff in error, and for the deprivation of profits that would 
hâve accrued to the plaintiff from the use of the wharf. The case was tried 
before a jury, and resulted in a gênerai verdict in favor of the défendant In 
error in the sum of $2,689, which amount was reduced by the court, on motion 
for a new trial, to $2,064. In the assignments of error, it is alleged that the 
court erred in the foUowing particulars: "(1) In refusing to Instruct the jury 
to render a verdict for the défendant — there being no évidence of any willâul- 
iiess, carelessness, or négligence on the part of the défendant in the conduct 
ijf the said steamer Dirigo — which request was made by the défendant, refused 
iiy the court, and duly excepted to by défendant. (2) In refusing to charge the 
jury that they could not return a verdict in favor of the plaintifC for more than 
$900, and the value of the rents and profits lost while said wharf was being 
repaired — in that the only évidence, and the uncontradicted évidence, was that 
to repair said wharf, using the material then on hand which could bave been 
saved and used, was $900, and the time required to so repair the promises was 
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thirty days — wbich request was duly made by défendant, refused by the court, 
and excepted to by défendant. * * * (4) in rendering judgment against the 
défendant in the case — in that judgment should hâve been for the défendant, 
and should, at least, hâve been in no greater sum than $1,400 and costs — 
whieh action of the court was duly excepted to by défendant." 

Ira Bronson and R. W. Jennings, for plaintiff in error. 

W. E. Crews and Lorenzo S. B. Sawyer, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWEEY, Dis- 
trict Judge. 

HAWLEY, District Judge (after stating the facts as above). i. A 
brief référence to some of the testimony is, of itself, sufficient to show 
that the court did not err in refusing to instruct the jury to find a ver- 
dict for the défendant in the court below (plaintifï in error hère). 

The witness J. G. Grant testiiied that he knew the steamer Dirigo, 
and saw her corne into the wharf on the night of the in jury, between 
II and 12 at night, and was upon the wharf at that time. "She came 
in about quartering on the dock, and when she got close — I was stand- 
ing there — I heard the captain say : 'Get out of the way. She is going 
to strike.' Of course, about that time I saw she was going to strike, 
and I run towards the shore, and, before I got to where it broke down, 
the wharf opened right up, two feet at least, and took about anywheres 
frora i8o to 200 feet out of the wharf; struck about 180 feet from the 
corner — the face of the dock on that ajjproach — and she went about 
two-thirds through the wharf, and then she backed off. * * * Q_ 
When did the wharf fall, if at ail ? * * * A. In about four or five 
hours — as soon as the tide went out. Q. Explain to the jury how the 
boat came in? A. She came with the bow on, about quartering. Q. 
About what rate of speed was the boat going? A. It was making fair 
headway. l'm no judge of that." 

In the cross-examination of this witness, the following questions and 
answers appear : 

"Q. About how far did the Dirigo itself go through the dock? A, About two- 
thirds of the way. Q. Well, how far is that? A. About tweuty feet. Q. Do 
you mean to say that the Dirigo went through that dock twenty feet, and then 
backed out? A. I do." 

J. Ammundsen testified that he was on the dock at the time the Col- 
lins Wharf was broken down by the steamer Dirigo; that he saw the 
boat coming in, and thought at first she was coming out on the outside 
end, but after she came near she turned towards the approach, "and she 
came in at quite a speed. The engine was reversed, but it was too late, 
as I could see she couldn't possibly stop in time to do much good, and 
she came right quartering, * * * j^jjçj -^ent about two-thirds into 
the wharf, and there she stood; and then they backed her out again, 
and then afterwards they took her alongside of the wharf again. Q. 
What became of the wharf — the portion that was struck by the Dirigo ? 
A. It went down in the night. Q. What was the state of the tide at 
that time? A. It was toward high tide." 

Fixd Ammundsen testified that he was engaged as night wharfinger 
on the wharf of Collins at the time of the accident. "The steamer 
Dirigo hove in sight, and was going to make a landing at the side, 
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evidently, but turned too quick, and ran into the dock. * * * She 
went about two-thirds through the dock, and smashed the timbers— 
timbers were sticking up ail along — and then she backed out again." 

The witness Smittson testified : That he was an engineer, and was 
présent at the wharf at the time, and saw the collision. That the boat 
struck the dock, and went about three-quarters of the way in through 
the dock. "Q. What effect did it hâve on the timbers of the dock, 
the piling, and so forth? A. Well, it give it a good, clean knock-out. 
What I seen, it broke the big twelve by twelve, and broke four or five 
or a half a dozen three by twelves, or something like that." That 
about 200 feet of that portion of the dock was down the next morning 
when he was there. 

There was évidence on behalf of the steamship company to the con- 
trary. The captain, among other things, said, in speaking of the speed 
of the steamship : 

"She was going so slow It would be pretty hard to any more than guess at 
It. A ship comlng Into the dock that way must neeessarily come in very slow — 
perhaps a half or three-quarters of a mile per hour." That he slowed down 
about one six or seven, by the ship's time, and made the landing about elght or 
nine minutes later, which was a minute or two longer than the ordinary time 
consumed, and that he "didn't hit the dock any harder than usual." 

We are not called upon to détermine the weight of the évidence. 
That was the duty of the jury. Our province ends with determining 
whether or not there was sufficient évidence on the question of négli- 
gence to authorize the court to submit it to the jury. And this ques- 
tion, in the light of the évidence, must be answered in the affirmative. 

In this connection it is proper to state that the contention is made by 
the steamship company that, inasmuch as the portion of the dock which 
fell was nearly 200 feet behind the part of the wharf where the steamer 
struck, its falling down constituted no évidence of neglect or care- 
lessness on the part of the steamer. In its brief, counsel say : 

"In faet, the steamer rubbed against the dock hard enough to jar this 
rickety lot of old piles (which had been erccted on a reef of rocks at the same 
time with several other docks, and which had fallen down from natural decay) 
loose from the main dock, which had been repaired, so that, when the support 
of the main wharf was loosened, the whole two hundred feet collapsed." 

Testimony was ofïered by it tending to show that the life of a pile 
at Wrangel Harbor is ordinarily from three to four years, and that 
the piles which fell had been in use about four years, and were eaten 
up by teredos. 

On the other hand, the plaintifï, Collins, testified that he left Wrangel 
about the loth day of January, 1902, which was about 15 days prior 
to the injury, and went to Seattle; that when he left for Seattle, on 
the loth, the wharf was in "first-class condition, with the exception of 
one bent. Q. How long since you had repaired it? A. I repaired it 
thoroughly in August or September. Q. You stated it was in first- 
class condition? A. Yes, sir. Q. Now, what condition did you find 
it in when you returned from Seattle? A. I found it was knocked 
down — about 250 feet knocked ail to pièces." The other witnesses 
introduced in his behalf testified that at the time of the injury the wharf 
was in good, or fairly good, condition, and in good working order. 
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The conflict raised by the testimony was a matter wliich tlic court 
properly submitted to the jury. The gênerai rule is well settled that 
the plaintiff is entitled to hâve the question submitted to the jury, un- 
less no recovery could be had upon any view which could be properly 
taken of the facts which the évidence tended to establish. Kane v. 
Northern Central Ry. Co., 128 U. S. 91, 9 Sup. Ct. 16, 32 L. Ed. 339; 
Dunlap V. Northeastern R. Co., 130 U. S. 649, 652, 9 Sup. Ct. 647, 32 
t,. Ed. 1058; L. & N. R. Co. V. Woodson, 134 U. S. 614, 621, ro Sup. 
Ct. 628, 33 L. Ed. 1032; Washington Raiiroad Co. v. McDade, 135 
U. S. 554, 571, 10 Sup. Ct. 1044, 34 L. Ed. 235. 

The second and fourth assignments of error are without merit. The 
testimony was uncontradicted to the effect that it would take anywhere 
f rom 1 5 to 30 days to make the necessary repairs to the wharf, and that 
plaintiff would sufïer a loss within that time of $500. There was some 
différence in the opinion of the witnesses as to what the needed repairs 
would cost, to put the wharf in as good condition as it was before the 
accident. The plaintiff testified that it would cost $1,750. One wit- 
ness testified that he offered to repair the breach which was broken, 
with new stuff, for $1,350. Another thought it was worth $1,570. 
Still another placed it at $1,800, but suggested that this sum would be 
sufficient to make it a little wider than it was before the accident. R, 
B. Bell, a witness on behalf of the steamship company, testified : "I 
was asked what I would repair the damage for. I offered to do it for 
$900. That is ail I know about it." Comment upon this testimony 
seems unnecessary. 

At the time the jury retired to render their verdict, the court, at 
the request of the défendant in error, submitted to the jury the follow- 
ing spécial findings of fact: (i) "How much would it bave cost to re- 
pair the premises, using the old materials then on hand, and which 
could bave been saved and used?" And the answer was, "$1,564." 
(2) "How long would it take to so repair the premises ?" And the an- 
swer was, "Thirty days." The testimony, as before stated, was un- 
disputed that one month's loss of profits would amount to $500. The 
court, on the motion for a new trial, reduced the gênerai verdict of the 
jury to $2,064, so as to make it agrée with the spécial findings of fact 
by the jury. 

The judgment of the district court is affirmed, with costs. 



In re ENGLISH et al. 

(Circuit Court of Appeals, Second Circuit. January 2, 1904.) 

No. 48. 

Bankbxtptcy— FuNDs IN Hands of Receiveb of State Coubt. 

An action was begun In a state court by a member of a firm for a dis- 
solution of the partnershlp and a settlement of its aiïalrs ; A. being made 
a party, she claiming to be a tenant in common of the propevty in the 
firm's possession. The court appointed a receiver, who converted the 
property Into money. More than a year later, judgment was reudered 
therein adjudging that A. was a tenant in common in the property, and 
was entitled to a certain amount of the monej' into which it was converted. 
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anà directing payment of the balance to varions credltors of the flrm. 
Wlthin four months thereafter a pétition in bankruptcy was fllfid against 
the partners, on wliich tliey were adjudged bankrupts. Held, that while 
the receiver could not be requlred to turn over to the trustée in bankruptcy 
the funds adjudged to A., though the trustée might attack in the state 
court the transfer from the partners to A. on whlch such adjudication was 
made, the remainder of the funds, belonging in severalty to the bankrupts, 
should be turned over to the trustée ; A. having no lien thereon, and their 
credltors having none except as given them by the judgment of the state 
court, and this being eut o££ by the proceedings in bankruptcy. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Western District of New York, in Bankruptcy. 
For opinion below, see 122 Fed. 113. 

This is a pétition to review two orders made by the district judge. Western 
District of Nevs^ York, on February 26, 1903 ; the exécution of said orders being 
suspended pendlng hearing and décision in this court. One order discontlnued 
and A-acated an injunetlon theretofore granted whlch restrained further pro- 
ceedings under a judgment of the state court. The other order denied a mo- 
tion of sald trustée to require the state court receiver to turn over certain 
alleged assets of the bankrupts In bis bands to the trustée. The facts are 
sufficlently stated in the opinion. 

E. R. WilHams, Jr., for petitioner. 
James P. O'Connor, for respondents. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. On April i, 1899, Newton L. EngUsh 
and Léonard De Young formed a copartnership under the firm name 
of English & De Young, which firm thereafter carried on business in 
the city of Rochester. On February 27, 1900, the firm was indebted 
to Aiuia E. English, the wife of Newton L. English, in the sum of 
$2,156, and upon that day paid the said debt in full by transferring to 
her an undivided half interest in tlie entire assets of tlie firm. At the 
time of the transfer the liabihties of said partnership, exclusive of the 
debt to Anna E. English, amounted to more than $10,000. The fair 
value of the assets, property, and effects of the firm of English & De 
Young after the transfer was not more than $5,000, and such transfer 
left the firm insolvent. The assets and property, of which an un- 
divided one-half was thus transferred, remained in the actual posses- 
sion of the firm after the transfer, and Anna E. English did not at 
any time hâve actual possession of any part thereof ; nor did she ever 
put on record the writing or instrument by which the said transfer was 
made. About three months after transfer, on April 14, 1900, an ac- 
tion was begun by De Young in the Suprême Court of the state for a 
dissolution of the partnership, and a settlement of the partnership af- 
fairs, to which action Anna E. English was a party ; claiming to be 
a tenant in comtnon with the plaintifif of the assets and property. On 
May 24, 1900, that court appointed Thomas D. Wilkin receiver of the 
assets, property, and efïects. He, pursuant to order, converted the 
same into money; the total sum realized being $8,643.49 which was 
the fair value thereof. The action proceeded to trial, and judgment 
was entered therein on August 5, 1901. It adjudged that Anna E. 
English from and after February 27, 1900, became a tenant in common 
with De Young in the property and assets that were formerly of the 
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firm of English & De Young, and that her sliare of the money into 
which the receiver had converted the same was $4,091.26. It also 
directed the payment of varions sums to varions creditors, 60 in num- 
ber — some to be paid in full, others to be paid in part— but made no 
provision for 28 other creditors. At the time of the entry of this 
judgment neither the said partnership, nor either of its members, had 
any property or assets other than the funds in the hands of the re- 
ceiver, and the firm and both of the individnals composing it were 
insolvent. On August 12, 1901, seven days after the entry of this 
judgment, 3 of the 28 creditors who were not provided for therein 
filed pétition for involuntary bankruptcy against English & De Young, 
and the District Court enjoined the state court receiver and Anna Eng- 
Hsh from taking any further proceeding in the action until after the 
adjudication in bankruptcy. The bankruptcy case went to a référée 
and spécial master, who found the facts as above set forth. His con- 
clusions upon the facts were that by the transfer of February 27, 1900, 
Anna E. English acquired an interest in the property as a tenant in 
common with the firm, but did not thereby become a member; that 
the judgment of August 5, 1901, was to be regarded as a judgment 
which the partnership bas suffered or procured to be entered against 
itself; that by such judgment each of the 60 creditors obtained a 
préférence, within the intent and meaning of the bankrupt act; and 
that each of such préférences thus obtained constituted an act of bank- 
ruptcy. The référée and spécial master further concluded that the 
transfer to Anna E. English on February 27, 1900, gave her a préfér- 
ence, and was an act of bankruptcy, within the meaning of the bank- 
rupt act, and that the judgment, so far as it concerns her, and the 
transfer to her of February 27th, are to be considered as constituting 
one préférence. Motion being duly made upon this report, it was 
confirmed, and injunction continued until further order. On June 
20, 1902, Newton and English, individually and as co-partners, were 
adjudicated bankrupts ; and on July 5, 1902, Ernest C. Whitbeck was 
appointed trustée. Subsequently the district judge made orders, dated 
February 26, 1903, vacating the injunction, thus allowing the state 
receiver to pay ont the funds in his hands in accordance with the 
judgment, and further allowing Anna E. English to proceed in the 
state court action, with leave to substitute Whitbeck, the trustée in 
bankruptcy, in place of Newton and De Young, in said action. The 
opération of thèse orders bas been suspended pending review. By 
another order of the same date the district judge denied a motion to 
require the state receiver to turn over the funds to the trustée. Thèse 
orders are presented hère by pétition to review filed by the trustée in 
bankruptcy; and the state court receiver, Charles M. Williams, who 
lias succeeded Wilkin, appears and "submits the matter of such appeal 
[sic; evidently "review" is meant] herein to the court, and asks the 
protection of the court, and of his riglits as such receiver, appointed 
hy the Suprême Court of the state of New York." 

The adjudication of bankruptcy was never appealed from, and may 
be taken as a finality. But if it were hère for review, it would bave 
to be sustained. The statute (Bankr. Act July i, 1898, c. 541, § 3a, 
(3); 30 Stat. 546 [U. S. Comp. St. 1901, p. 3422]) déclares that it ia 
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an act of bankruptcy when a person has "suffered or permitted, while 
insolvent, any creditor to obtain a préférence through légal proceed- 
ings." Each of the 60 creditors has obtained such préférence over the 
28 creditors. Such préférence was obtained through légal proceed- 
ings, for before the judgment no such préférence existed. The légal 
proceedings were instituted by the insolvent bankrupts, and for the 
resuit they are responsible. The préférence thus obtained by the 60 
creditors was obtained on August 5, 1901, and pétition for involuntary 
bankruptcy was filed within a week thereafter. The adjudication of 
bankruptcy is indisputably correct. 

The argument upon the main question in the case, viz., the propriety 
of the orders appealed from, has been confined practically to the dis- 
cussion of liens ; it being apparently assumed that Anna E. English 
had some inchoate and secret lien, which, it is thought, the judgment 
lias made effective. In our opinion, this is not the correct view of the 
case. The judgments of both courts hâve found, upon the facts, that 
Anna E. English, from and after the date of the transfer, was a tenant 
in common of the property. It is an inaccurate use of words to say 
that tenants in common hâve each a lien on their common property. 
The situation, as we view it, is this : Two parties claimed certain Per- 
sonal property as tenants in common, and sought the aid of thestate 
court to détermine their rights, and to distribute the property or its 
proceeds. The state court, by its receiver, took possession of the 
corpus of the property, and converted it into money, which the re- 
ceiver held to be distributed between the respective claimants when 
their rights should be determined. Ail this took place more than a 
year before pétition in bankruptcy was filed. Indisputably, the state 
court had full jurisdiction of the parties, of the controversy, of the 
subject-matter, and had reduced the property to its possession. We 
know of no provision of the bankrupt act, and our attention is called 
to no authority, which will sustain the proposition that, when a year 
afterwards one of the parties to the action is adjudicated a bankrupt, 
the state court is shorn of its jurisdiction to détermine the controversy, 
and must turn over the property to the bankruptcy court. As to the 
$4,091.26 which was held by the state court to be Anna English's share 
of the property, the District Court rightly refused to require the state 
court receiver to turn it over. If the transfer to Anna English was 
in fact one which creditors could successfully attack, the trustée, as 
their représentative, being substituted for the bankrupts, may institute 
such attack in the state court. « 

As to the residue of the funds, however, in the hands of the state 
court receiver, the situation is différent. The state court judgment has 
settled the rights of the contending tenants in common, and distributed 
the property between them. The funds remaining after Anna English 
has had her share are now no longer undivided property of tenants 
in common, but hâve been held to belong in severalty to the bankrupts. 
So much of the judgment of the state court as directs the distribution 
of thèse funds of the bankrupts to their creditors is void, being within 
the four months. Therefore the receiver now holds them only as a 
custodian temporarily until he can turn them over to the bankrupts. 
But the trustée in bankruptcy now stands in the shoes of the bank- 
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rupts, and ît is to him that they should be turned over. And they 
should be turned over in their entirety, because there is no lien upon 
them in favor of any créditer which the bankrupt act respects. There 
is no pretense that any of the 60 creditors had any lien for his claim 
prior to the judgment of August 5, 1901, and whatever lien that judg- 
.lent gave him was eut off a week later by the filing of pétition and 
the subséquent adjudication of bankruptcy. 

There bas been argument as to what, if any, allowance should be 
made to the receiver, but no such question arises on this record. 

The orders appealed from are reversed, and the cause remanded to 
the District Court to be disposed of in accordance with the viev/s herein 
expressed. 



UNITED STATES v. TARTAR CHEMICAL 00. 
(Circuit Court of Appeals, Second Oiicuit. December 16, 1903.) 

1. CusTOMS DuTiBS— Reciprocal Aqrebment with France— Algeria. 

Article 1 of tlie agreement between the United States and France, 
proclaJmed August 22, 1902, which was amendatory of and additional to 
the reciprocal commercial agreement proclaimed May 30, 1S98 (30 Stat. 
1774), and provided that the earlier agreement "shal! apply also to Al- 
geria," was intended to hâve a prospective opération only. 

2. SaME— CLAPSIprCATION— POLITICAL QUESTION. 

In regard to the reciprocal commercial agreement between the United 
States and France, proclaimed May 30, 1898 (30 Stat. 1774), which pro- 
vided for reduced rates of duty on merchandise "the product of the soil 
or industry of France," it was arrangea by the governments of the two 
countries to settle the question whether Algeria was a part of France 
within the meaning of the agreement by an abandonment of the conten- 
tion on the part of France that it was so Included, together with an ac- 
ceptance in lieu thereof of an additional agreement extending the provi- 
sions of the original agreement to Algeria. Held, that this arrangement 
is binding on the courts, and that merchandise from Algeria, imported 
Into the United States before such arrangement was made, is not subject 
to the reduced rates of duty provided on such merchandise wbeu im- 
ported from France proper. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from the United States Cir- 
cuit Court (116 Fed. 726) for the Southern District of New York, re- 
versing a decisipn (G. A. 4640) of the Board of General Appraisers 
which had aiïîrmed the décision of the collector of the port of New 
York in classifying for duty certain merchandise the product of Al- 
geria. 

D. Frank Lloyd, for appellant. 
Howard T. Walden, for appellee. 

Before LACOMBE and TOWNSEND, Circuit Judges. 

TOWNSEND, Circuit Judge. The merchandise in question con- 
sists of crude tartar, concededly of Algerian origin, and exported 
from that country by way of Marseilles, a port of France, in April„ 
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1899, and assessed for duty at the usual rates under the provisions 
of the tariff act of July 24, 1897, c. 11, § l, Schedule A, par. 6, 30 
Stat. 151 [U. S. Comp. St. 1901, p. 1627]. The protest of the im- 
porters présents the single question whether Algeria is part of France, 
and therefore, so included within the provisions of the President's 
proclamation of May 30, 1898, for reciprocity with France, issued 
under authority of section 3 of the tarifï act of July 24, 1897 (30 Stat. 
203, c. II [U. S. Comp. St. 1901, p. 1690]), that the merchandise 
in question is to be treated as a product of France, and only charge- 
able with a duty of 5 per cent, ad valorem. The Board of General 
Appraisers overruled the protest on the ground that the question 
was not a judicial, but a political, one, and that, as the executive offi- 
cers of this government hâve always held that Algeria was a colony 
of the French Republic, and not a part of France, the courts are bound 
by said décision. The court below reversed the board, holding that 
the status of French territory was to be determined by the law of 
France as explained by its statesmen and diplomats. 

In the disposition of this case it is unnecessary to discuss or pass 
upon either of thèse propositions. Section 3 of the tarifï act of July 
24, 1897, provides as follows: 

"That for the purpose of equalizing the trade of the United States with 
foreign countries, and their colonies, produciiig and exporting to this country 
the following articles: argols or crude tartar, * * * the Président be, 
and he is hereby, authorized, as soon as may be after the passage of this act, 
and from time to time thereafter, to enter into negotiations with the govern- 
ments of those countries, exporting to the United States the above mentioned 
articles, or any of them, with a view to the arrangement of commercial agree- 
ments in which reciprocal and équivalent concessions may be secured in favor 
of the products and manufactures of the United States," etc. 

The reciprocal commercial agreement, entered into between the 
United States and France in accordance with the provisions of said 
section, provided that : 

"During the continuance In force of this agreement the following articles 
of commerce [including crude tartar], the product of the soil or industry of 
France, shall be admitted into the United States at rates of duty not exceed- 
ing the following," etc.; "that the rates of duty heretofore imposed and eol- 
lected on still wines, the product of France, * » • shall be conditlonally 
suspended," etc. 

The President's proclamation, made by virtue of said act and com- 
mercial agreement, declared, inter alla, that the imposition and col- 
lection of duties heretofore collected upon the following named arti- 
cles, the product of France, by virtue of said act are hereby sus- 
pended, etc., and further provided in the same terms as to certain 
wines "the product of France." In thèse circumstances, the French 
government claimed that Algeria was a part of France, within the 
meaning of the President's proclamation, and the government of 
the United States denied this contention. The questions raised in 
the discussion of said contention were disposed of by the agreement 
reached in the correspondence between the représentatives of the 
two governments, which was afterwards embodied in a commercial 
agreement. 

127 F.— 60 
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On May lo, 1900, the French ambassador, Jules Cambon, referring 
to the discussion already had, says as foUows : 

"Be the case as it may, a disagreement has arisen between us as to the 
scope of the agreement of May 28, 1898. It is important that this misimder- 
standing should cease, and, slnce, in the view of the Treasury Department, 
the advantages of the agreement of May 28, 1898, should not be purely and 
simply extended to Algeria, it wouid be proper, it seems, to provide by a 
spécial déclaration that the American productions mentioned In that agree- 
ment shall enjoy in Algeria the privileged treatment which is granted to 
them on the continent, and tliat, by way of reciprocity, the productions men- 
tioned in said agreement and laeing of Algerian origin shall enjoy in the 
United States the more favorable treatment that is reserved for our conti- 
nental productions. 

"Sueh a déclaration would put an end to the misundcrstandlng which has 
arisen between our two governments, and I must add it would be entirely 
favorable to American interests." 

To this communication, John Hay, Secretary of State, replied, in- 
ter alia, as follows ; 

"Eemarking at this time only that the word 'France' was used In the 
agreement as a well-known geographical and European description, quite dis- 
tinct from 'Algeria,' an African country, which was suggested for inclusion 
only after signature of the agreement, I beg to say that the Department does 
not see any particular objection to an additional agreement for the inclusion 
of Algeria, as a friendly adjustment, if tbe pending convention under the 
fourth section shall be ratified by both Governments. As that Convention 
expressly includes Algeria, uniformity would then be désirable. 

"In View of the foregoing considérations, the Department would suggest 
that further action be deferred until the ratification of the main convention 
by the two Governments." 

To this letter the French ambassador replied as follows : 

"I cannot but felicitnte myself that Your Excelloncy soes no particular ob- 
jection to an additional agreement which shall extend to Algeria the beneflt 
of our commercial arrangement of May, 1898. 

"Your Excelloncy adds, however, that thore would be no occasion to con- 
sider this question until after our Commercial Convention of .Tuly 24, 1890, 
shall hâve been voted by the Congress and by our Parliament and been 
ratifled by our two Governments. Permit me to observe to you in this re- 
gard that the act of July 24, 1897, knowu as the Dingley Act, is careful to 
clearly distinguish the products comprehended in its ord section from those 
included in section 4, as well as the rights of the administration in either 
case. Under thèse conditions, it does not seem that tbere is any ground for 
subordinating the additional déclaration which I bave the honor to ask in 
favor of Algeria to the ratification of the Convention of July 24, 1899, which 
tbe Congress must first approve. 

"Permit me to invite your attention to this considération and to hope that 
the additional agreement in favor of Algeria will not be subjected to a fresb 
delay." 

Afterwards, in accordance with said suggestions of the French am- 
bassador, an amendatory and additional agreement to said commer- 
cial agreement of May 28, 1898, was signed on August 20, 1902, and 
was proclaimed by the Président on August 22, 1902. This agree- 
ment recited as follows : 

"Whereas the United States and the French Republlc hâve concluded, on 
August 20, 1802, an Amendatory and Additional Agreement to the Commercial 
Agreement of May 28, 1898, between the same contracting parties, entered 
into in accordance with the provisions of Section 3 of the Tarife Act of the 
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Tnited States approved July 24, 1897, which Amendatory and Additional 
Agreement is * * * as follows." 

The two articles of said agreement are as follows : 

"Article 1. The High Contracting Parties mutually agrée that the provi- 
sions of the said Agreement shall apply also to Algeria and the Island of 
Porto Rico. It is further agreed on the part of the French PLepubiic that 
cofCee, the product of Porto Rico, shall enjoy until the 23rd day of February, 
1903, the benefit of the minimum customs tariff of France on that article. 

"Art. 2. This Amendatory and Additional Agreement shall take effect from 
and after the date of the President's Proclamation which shall givo effect 
thereto, and shall be and continue in force during the continuance in force of 
the said Commercial Agreement, signed May 28th, 189S." 

The language of article i, taken in connection with the preceding 
correspondence, shows that this provision was intended to hâve a 
prospective opération only, and indicates that neither government 
considered that the provisions of the original agreement applied or 
were intended to apply to Algeria. The only agreement made was 
that hereafter thèse provisions "shall apply also to Algeria." The 
prospective character of the agreement is further shown by the pro- 
vision in article i that the product of Porto Rico shall thereafter en- 
joy certain benefits, and in article 2 that the "amendatory and addi- 
tional agreement shall take effect from and after the date of the Pres- 
ident's Proclamation." In thèse circumstances, as both govern- 
ments agreed to settle the original question as to the status of Al- 
geria by an abandonment on the part of France of its claim under 
the agreement of May 28, 1898, and an acceptance in lieu thereof of 
an additional agreement between the two countries, which should 
also extend the benefits of the original agreement to Algeria, this 
court is, in any event, bound by said agreement. As the merchan- 
dise in question was imported prior to the exécution of said amenda- 
tory agreement and its proclamation, it follows that it is not entitled 
to receive the benefits thereof. 

The judgment of the circuit court is reversed. 



EQUITABLE LIFE ASSUR. SOC, to Use of REILLY, v. WETHERILL, 
(Circuit Court of Appeals, Third Circuit February 11, 1904.) 

No. 32. 

1. Insurance— Rebates—Exectjted Illégal Contkact— Monet Paid— Par- 

ties IN Pari Delicto. 

Where certain life Insurance agents made a contract to pay the first 
premium on a policy for Insured, in order to Induce him to take the In- 
surance, which agreement was expressly prohlbited by Acts Pa. May 7, 
1889 (Laws 1889, p. 116), and thereafter such agents paid the premium to 
the Insurance Company in the ordinary course of business, the contract 
thereby became executed, and, the parties being in pari delicto, the court 
would not aid a recovery thereof from the insured. 

2. Same— Subrogation. 

Where certain insurance agents made and executed a contract to pay the 
flrst premium on an Insurance policy issued to défendant, and the policy 
was thereafter issued by the insurer with an acknowledgment of pay- 
ment of such premium indorsed thereou, in the absence of évidence that 
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the agents were secondarlly llable to insurer for snch premlum an action 
against insured to recover the same could not be maintalned by insurer 
for the beneflt of the agents' receiver on the ground that, as the agents 
had paid tbo debt of the iusured to insurer, they were subrogatcd to iu- 
surer's right to recover the premium, and were entitled to sue in its name 
thercfor. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

John Ewen, for plaintiff in error. 

John G. Johnson, for défendant in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

GRAY, Circuit Judge. With this action against Richard Wetherill, 
another similar action was brought in the court below against one 
Robert Wetherill. As the facts in each case are the same, by agreement 
the two actions were tried together, and but one writ of error has been 
taken. 

The actions were brought by one Wilham F. Reilly, in the name 
of the Equitable Life Assurance Society for the use of the said Reilly, 
as receiver, to recover the fîrst premium on two policies of life Insur- 
ance, for $100,000 each, issued to the said défendants. The testimony 
;tdduced on the part of the plaintiff disclosed the following state of 
tacts : The firm of Reilly & Sherman was, at the time thèse policies 
were issued, gênerai agent for the Equitable Life Assurance Society, 
the firm at that time bcing composed of William F. Reilly, George B. 
Sherman and Edward A. Reilly. The firm has since gone ont of busi- 
ness, and William F. Reilly, the équitable plaintiff, has been appointed 
receiver thereof, and has succeeded to ail its rights. In June, 1898, 
this défendant made application, through Reilly & Sherman, for an In- 
surance policy of $100,000. The negotiations were conducted by Ed- 
ward A. Reilly, and the policy was thereafter forwarded, througli the 
firm of Reilly & Sherman, with a receipt for the first premium of $4,- 
457 indorsed upon it, and was thus delivered to the défendant. This 
first premium was not paid by the défendant, who, having been called 
as a witness by the plaintiff, and after testifying to that fact, further 
testified that he (Reilly) agrced to pay the first year's premium, through 
the firm of Reilly & Sherman: 

"Q. And dld he tell you he had done so later? A. Ile told me so later; yea, 
sir. Q. And the policy was delivered to you in the sbape that it is? A. Yes. 
Q. You paid subséquent premiunis on that policy, did you not? A. Two years, 
yes. Q. And later you delivered the policy to theni and took a paid-up policy 
in return? A. Yes. Q. lias the Equitable ever, during any of that time, 
claimed any of that premium froin you? A. No. The receipt is on that policy. 
Q. IJavc they ever elaijucd it? A. No. There is évidence hère that the Equi- 
table recelved the payment. There Is a letter hère from them." 

Another witness, Alfred W. Main, called by the plaintiff, testified that 
he was Insurance and associate auditor of the Equitable Life Assurance 
Society, and as such, was in charge of the accounts of the agents ; and 
that in the year 1898, between January and August, Reilly & Sher- 
man were agents of the said society ; that he had knowledgc of the is- 
suance of the policies to the Wetherills. "Q. As a matter of fact, did 
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the firm of Reilly & Sherman ever pay the premiums on thèse two 
policies to the Equitable, in cash? A. They did." In explanation of 
this, the witness stated that, in rendering their monthly account, Reilly 
& Sherman charged themselves with this first premium, among other 
charges, and settled for the balance due upon that basis. This was 
admitted by William F. Reilly in his testimony. There is no évidence 
that the Equitable Life Assurance Society had knowledge of or con- 
sented to the bringing of the suit. Reilly & Sherman, in their testi- 
mony, said that they had no knowledge of the agreement testified to 
by Wetherill. 

Upon this State of the testimony adduced by the plaintiff, the court 
below granted a nonsuit, saying : 

"The rule in Pennsylvania undoubtedly Is, that when there is a suit brought 
by the légal plaintiff to the use of any person who is the équitable plaintiflf, the 
équitable plaintiff must recover upon the légal title, because that is what he 
brings into court and is that which he represents. It is very clear to me that 
there is no légal claim of the Equitable Company against either of thèse de- 
fendants, and for that reason I will hâve to enter a nonsuit in each case." 

The only error assigned is as to the entry of the nonsuit. The 
plaintiff in error's contentions are : 

"(1) That the alleged agreement made wIth Edward A. Reilly was Illégal, 
and not havlng been authorized by the members of the firm of Reilly & Sher- 
man. was not binding upon that firm. 

"(2) That the firm of Reilly & Sherman, having paid the debt of the de- 
fendant to the Equitable Life Assurance Company, became subrogated to the 
rights of the Equitable Life Assurance Company, both because Reilly & Sher- 
man were also liable at the time of the payment to the Equitable Life Assur- 
ance Company, and also because the payment was made In order to protect 
their Interest in the premium." 

In support of the first contention, the first section of the act of As- 
sembly of Pennsylvania, of May 7, 1889 (Laws 1889, p. 116), is cited. 
This section, after prohibiting the making of any distinction or discrim- 
ination by insurance companies in favor of individuals, as to the amount 
or payment of premiums or rates charged, etc., proceeds as follows : 

"Nor shall any such company or agent thereof mabe any contract of in- 
surance or agreement as to such contract, otlier than as plalnly expressed in 
the policy issued thereon, nor shall any such company or agent pay or allow 
or offer to pay or allow nor shall any insurant receive directly or indirectly, 
as inducements to insurance, any rebate of premium payable on the policy." 

The second section of the act provided that "any life insurance com- 
pany, its agent or agents, or any person violating section one of this 
act shall be guilty of a misdemeanor, and upon conviction thereof, shall 
be sentenced to pay a fine," etc. 

It is claimed by the plaintiff in error, that the contract testified to by 
Wetherill was in violation of this enactment, and therefore illégal and 
void. It is sufficient answer to this point to say that the law does not 
help those, who hâve made an illégal contract, to recover back the 
money paid in pursuance thereof, but leaves them where it finds them. 
The contract was executed. Wetherill was induced to take out the 
poUcy and assume responsibility for subséquent premiums, by the un- 
dertaking of Reilly & Sherman to pay the first year's premium, which 
was payable in advance, as a condition précèdent to the issuance of the 
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policy. It appears by the testimony adduced by the use plaintiff, that 
this advance premium was paid by Reilly & Sherman to the Equitable 
Society, and that its policy was thereupon issued and delivered, through 
Reilly & Sherman, to Wetherill. The contract, therefore, was entirely 
executed. The company had received the premium due to it, and liad, 
as was testified to by plaintiff's own witnesses, no claim against Wether- 
ill. "Where money has been paid upon an illégal contract, it is a gên- 
erai rule that if the contract be executed, and both parties are in pari 
delicto, neither of them can recover from the other the money so paid." 
Spring Co. v. Knowlton, 103 U. S. 49, 58, 26 L. Ed. 347 ; Pollock on 
Contracts, star p. 332 ; Leake on Contracts, 774. 

The second contention proceeds upon the assumption that Reilly & 
Sherman had paid the debt of the défendant to the Equitable Life As- 
surance Society, and therefore became so subrogated to the rights ot 
that Society, as to enable it to prosecute in its name a suit against 
Wetherill, for the premium paid. The case as made by the plaintiff, 
however, négatives this proposition. The fàrm of Reilly & Sherman is 
not in the position of one who, being secondarily liable for a debt, 
and being obliged to pay the same, claims to bave acquired, by way 
of subrogation, the rights of the créditer against the primary debtor. 
There is nothing in the case to show that Reilly & Sherman were sec- 
ondarily liable to the assurance society for this premium. The pre- 
mium was paid by them in the course of business, and in the ordinary 
settlement of their accounts with the society. The policy was issued 
by the society, with an acknowledgment of the first premium upon it. 
There never was any debt due from Wetherill to the assurance society. 
The payment made by Reilly & Sherman, of the first premium, while 
it might, perhaps, lay the ground for an indebitatus assumpsit in their 
own name against Wetherill, could not authorize the suit by the Equi- 
table Society itself for an indebtedness that never existed. 

For the reasons given, we think the nonsuit was properly granted, 
and the judgment below is therefore affirmed. 



STEVENS LINEN WORKS v. WILLIAM & JOHN DON & CO. et al. 

(Circuit Court of Appeals, Second Circuit January 27, 1904.) 

No. 66. 

1, Teade-Makks— Letters of Alphabet— Marks Indicating Quality. 

Where a manufacturer of linen crasli adopted and used various letters 
of the alphabet to designate the grade and quality of hls crash, and such 
letters did not tend in any manner to designate ownership, they could not 
be made the subject of trade-mark. 

2. Same— Uneaie Compétition. 

Where, in a suit to restrain the use of letters of the alphabet, attached 
to various qualifies of plaintiff's manufaetured goods, there was no évi- 
dence that any purchaser had ever been deluded, by the use of the letters 
by défendant, into the belief that he was buying complaiuaut's goods, in- 

H 1. Arbitrary, descriptive, or fletitious cbaracter of trade-marks and trade- 
names, see note to Searle & Hereth Co. v. Warner, 50 C. C. A. 323. 

Il 2. Unfair compétition, see notes to Scheuer v. Muller, 20 C. C. A. IGS ; 
Lare v. Harper & Bros., 30 C. C. A. 376. 
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Btead of defendant's, or that buyers generally for consumption relled on 
the letters as the earmarks of complainant's manufacture, plaintlff could 
not restrain defendant's use thereof on the ground o£ unfair compétition. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

Thèse eight cases corne hère by stipulation on a single appeal from a 
judgment of the United States Circuit Court for- the Southern Dis- 
trict of New York (121 Fed. 171) dismissing a bill brought to restrain 
unfair compétition and the infringement of complainant's trade-mark. 

Joseph C. Clayton, for appellant. 
George Wilcox, for appellee. 

Before LACOMBE and TOWNSEND, Circuit Judges. 

PER CURIAM. The court below in its opinion has fully and ac- 
curately stated the facts which must control in the disposition of this 
case. 

The practically uncontradicted évidence shows that letters, such as 
are claimed by complainant as a trade-mark, are, by universal custom 
of trade, used to designate grade and quality, and not ownership, and 
that complainant originally adopted them to indicate the différent quali- 
ties of its goods. Furthermore, complainant has a separate, distinct 
trade-mark for its fabrics, as to which, in its statement and déclara- 
tion in the Patent Office, it says : 

"The Stevens Llnen Works has adopted for its use a trade-mark for linen 
fabrics, of whleh the foUowing is a tull, clenr. and exact description : Tbs' 
trade-mark of sald company consîsts of the arbitrary word-symbol, 'Stevens 
Crash.' Thèse hâve generally been arrangea as shown in the aecompanying 
fac simile, the words 'Stevens Crash' being printed in a Une diagonally aeross 
an ornamented square ground." 

There is no évidence to support the charge of unfair compétition on 
the part of the défendant — no évidence that any one was ever deluded 
by the use of the letters into the belief that he was buying complain- 
ant's goods instead of defendant's. And the proof does not warrant 
the inference that buyers for consumption rely upon the letters as the 
earmarks of complainant's manufacture. In thèse circumstances, it 
is unnecessary to discuss the questions of trade-mark or unfair com- 
pétition presented by the arguments of counsel, because no such issues 
are involved in the case. 

The judgment is afifirmed. 



In re STTJDEBAKER. 
(Circuit Court of Appeals, Second Circuit. January 8, 1904.) 

No. 63. 

1. Bankrxjptct—Dischakqe— Objection— Destkuction or Books. 

Where a bankrupt, after losing his funds, which he had deposited In a 
bank, in gambling and spéculations, destroyed or threw away his check- 
book and passbook, for the reason, as he testifled, that they were "no 
further good to him," and it appeared from the schedule of creditors that 
of the $9,304.54 total liabilities over $7,6,00 was for money borrowed by 
the bankrupt, and, with the exception of $332.40, such sum was borrowed 

. in the year 1902 after the destruction of the books, at which tlme his 
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debts were few and trifling In amount, the destruction of such books 
could not be sald to hâve been witb a fraudulent intent to conceal his 
true flnancial condition, so as to justify the déniai ot his discharge on 
that ground, as autborized by Eanlii-. Aet July 1, 1898, c. 541, § 14, 30 
Stat. 550 [U. S. Couip. St. 1901, p. 3427]. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

For opinion below, see 124 Fed. 945. 

Herbert R. Limburger, for appellant. 

Before LACOMES, TOWNSEND, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. Upon this appeal there was no ap- 
pearance for the objecting creditor, and no brief was filed in his be- 
half. Six spécifications were iiled against the discharge. The bank- 
rupt and his wife were examined before the référée, and transcripts 
of their bank accounts were put in évidence, but although their tes- 
timony disclosed the names of several persons who might hâve been 
readily produced to contradict some of their most material statements, 
if untrue, no witnesses were called by the objecting creditor to sus- 
tain the spécifications. The référée carefully considered ail the spéci- 
fications and discussed the évidence bearing upon ail the questions 
presented. He found that none of the spécifications were sustained, 
and that the bankrupt was entitled to his discharge. The district 
judge reached a différent concliision as to one of the spécifications. 
Presumably he was satisfied that the referee's conclusions as to the 
others were sound — a presuniption which is fortified by an examina- 
tion pf the record, which discloses nothing to warrant a reversai of 
those conclusions. The only spécification, therefore, to be consid- 
ered hère is that the bankrupt destroyed his bank checkbook, pass- 
book, and returned checks, showing his transactions with the Second 
National Bank as his bank of deposit. 

The testimony shows that in 1897 the bankrupt received, by be- 
quest from his father, 1,000 shares of stock in the Studebaker Car- 
riage Company, and some real estate. He sold the real estate in 
1900 for $5,000. He sold the shares of stock from time to time (the 
last share being sold in 1899) ^^^ $150,000. He was adjudicated a 
bankrupt on March 24, 1902. Out of the money he received from 
his father he paid old debts, amounting to $30,000. The residue he 
dissipated in stock spéculations, in betting on the races, and in gam- 
bling at faro and other games, so that by the fall of 1901 he had noth- 
ing left. In February, 1899, he opened an account with the Second 
National Bank, depositing over $10,000. Subséquent deposits consist 
of large and small sums ; the large ones represent the proceeds of 
the sale of the Studebaker Company stock, the small ones an occa- 
sional fortunate expérience on the stock market. During ail this 
period he was not engaged in any trade or business which required 
the keeping of any books. As the référée finds, the "account shows 
that he expended over $70,000 between February 21, 1899, and Oc- 
tober 23, 1901, during which period he had no source of income ex- 
cepting this beqitest and his stock spéculations and gambhng." The 
account with the bank was overdrawn $1.47 on October 23, 1901. 
Studebaker had no funds with which to replenish it, and the account 
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ceased because he could not do so. Having thus closed out the ac- 
count, he destroyed or threw away his checkbook and passbook (and 
apparently the returned checks), because under the circumstances, as 
he says, they were no good to him. In view of the manner in 
which he dissipated the money he deposited, his opinion that they 
were "no good to him" seems to be sound. The District Court sug- 
gested that "if the bankrupt had not destroyed his checkbook the 
créditer might hâve had some basis for investigating the truth ot hi3 
statements" as to money lost in speculating and gambling. As to the 
spéculations, the bankrupt did not claim to hâve entered into any 
except with one firm of brokers, whose name he gave; their books 
would hâve given ail the détails required, while the checkbook would 
only hâve given name, date, and amount. Evidently the objecting 
creditor was satisiied as to the truthfulness of the bankrupt's state- 
ments as to stock spéculations, for he did not call the brokers. As 
to the money lost in gambling, it is very doubtful whether the check- 
book would hâve given much basis for investigation, but whether 
that be so or not is not the essential point. The act refuses discharge 
when, "with fraudulent intent to conceal his true financial condi- 
tion and in contemplation of bankruptcy [the applicant has] de- 
stroyed * * * books of account or records from which his true 
condition might be ascertained." Act July i, 1898, c. 541, § 14, 30 
Stat. 550 [U. S. Comp. St. 1901, p. 3427]. The schedule of cred- 
itors is illuminative as to the circumstances under which the check- 
book, etc., were destroyed. Of the $9,304.54 total liabilities, over $7,- 
600 appears to hâve been for money borrowed by the bankrupt, and, 
with the exception of $332.40, borrowed during the year 1902. One 
item only, for goods sold and delivered ($11), appears to hâve been 
incurred in 1901. Three other items of like character aggregate 
$739.12, and are statcd to hâve been incurred in 1901-02, presumably 
the greater portion of them in 1902. Evidently, while his bank ac- 
count held anything, the bankrupt paid his debts as he incurred them ; 
and, at the time he exhausted it and destroyed or cast aside his 
checkbook and passbook as "no further good to him," his debts 
were so few and trifling in amount that we do not feel warranted in 
holding, contrary to his assertions, that the destruction was under- 
taken in contemplation of bankruptcy, or with fraudulent intent to 
conceal his true financial condition. 

The order of the District Court is reversed, and the cause remand- 
ed with instructions to grant the discharge. 



UNITED STATES, to Use of HUDSON RIVER STONE SUPPLT CO., T. 

MOLLOY et al. 

(Circuit Court of Appeals, Second Circuit. February 1, 1904.) 

No. 82. 

1. Sales— Patment bt Installmbnts— Beeach by Pubchaser— Juet Ques- 
tion. 

Evidence in an action for the purcliase priée of goods. defended on the 
ground of tlie seller's breach of con tract in not making prompt deliveries. 
examined, aud hcld to warrant submitting to the jury the question -.vliftii- 
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er défendant had not flrst breached the contract by failnre to pay the 
required Installments of purehase money, so as to reiider bis subséquent 
termiuation thereof wrongful. 

2. Same— Nature of Action— Quantum Valebat. 

Where a purcbaser of goods wrongfully breaks the contract of sale, the 
seller is entitled to sue on a quantum valebat for compensation for bis 
partial performance. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Writ of error to review the action of the United States Circuit Court 
for the Southern District of New York in directing a verdict for de- 
fendants, rendering a judgment on the merits in thèir favor, and or- 
dering that the complaint be dismissed. 

W. H. Stayton, for plaintiff in error. 

Abram J. Rose, for défendant in error. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

TOWNSEND, Circuit Judge. The plaintiff company sued in the 
name of the United States, under an act of Congress for the protection 
of persons furnishing materials for the construction of public works, 
for the use and benefit of said company, alleging the refusai of de- 
fendant, Molloy, to pay for stone deHvered to him, reasonably worth 
$2,142, used in a certain contract with the United States government. 
and for which he had agreed to pay; and further alleging that both 
défendants had entered into a bond to the United States that the de- 
fendant, Molloy, should pay ail persons furnishing materials to be used 
in said work. 

Plaintiff proved that it delivered said stone to Molloy, that it was 
worth the sum charged, and that Molloy promised to pay therefor, and 
it was admitted that said stone was used in said government contract. 
Défendant then proved a written contract between the plaintiff com- 
pany and the firm of Molloy & Sheehan, of which défendant, Molloy, 
was a member, in which the plaintiff company agreed, inter alla, "to 
keep the party of the second part supplied with stone thereafter as re- 
quired," and the défendant agreed "to make payments to party of the 
first part, every thirty (30) days, for ninety per cent. (90 %j of the 
material used the previous month, and the balance thirty days after 
completicn of contract." Défendant also proved that there vv-as no 
contract other than this written contract betvi'een the parties, and that 
the plaintiff company failed to supply stone as required. Défendant, 
Molloy further proved that, after several complaints, he gave notice 
to the plaintiff company that he elected to treat its conduct as an ab- 
solute breach of contract, and to hold it liable in damages therefor. 
Thereupon both parties rested. Défendant moved for a direction of a 
verdict. 

Plaintiff's counsel then said : 

"I désire to go to the jury specifically on the ground that on the 22d day 
of May there was absolutely no flrm of Molloy & Sheehan in existence ; it 
makes no différence what relations we had had with the flrm. On the 22d day 
of May we began to deliver stone to them, which Mr. Molloy received in his 
Personal name, and did not mention Molloy & Sheehan. Perhaps we furnished 
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It nnder the written contract, and perhaps we did not We ask to go to th.; 
jury on the question of fact whether it was not stone furnished Molloy, instead 
of Molloy & Sheehan." 

The court denied the request, and plaintiff excepted. 

Coiinsel for plaintiff assigned as error certain rulings of the court, 
but in his brief and argument he stated that the single question raised 
in this court was as follows : 

"Where there Is a written contract, only partly performed, and disputes 
arise between the parties, whereupon one of them déclares the contract 
terminated and refuses to accept further deliveries, may the other party sue 
in quantum meruit, or must he sue on the express contract?" 

Plaintifï's counsel further says : 

"The court refused to allow the case to go to the jury, holding that suit must 
be on the spécial agreement, even where défendant admitted that he had 
terminated the contract. On this theory a verdict for défendant was directed. 
From that direction plaintiff appeals." 

The record fails to show, except inferentially, that the court di- 
rected a Verdict on said theory, and fails to show any exception ma- 
terial to this question, other than the one stated above. But as both 
parties agrée that this question is the only one involved, and hâve asked 
that it be disposed of, the assignment of error will be treated as though 
it had been founded upon an exception duly taken. 

There is much uncertainty and confiict of authority on this ques- 
tion. The parties hereto hâve treated this claim as one founded on a 
quantum meruit, which lies for work and labor. Strictly speaking, it 
is on a quantum valebat, which lies for goods sold and delivered. The 
first ancl controlling question is whether there was évidence to go to 
the jury that défendant wrongfully terminated said written contract. 
The évidence is uncertain and unsatisfactory as to which party first 
broke the contract. But it appears from MoUoy's testimony that plain- 
tiff delivered a load of stone prior to May 22d. It appears that this 
load of stone was never paid for. It may be inferred from Molloy's 
telegrams that another load was furnished prior to June i6, 1897. In 
ail, four loads were delivered, and nothing was paid therefor, although 
more than 30 days had elapsed since the delivery of the first load. 
More than 30 days elapsed between the end of the month, in which the 
first load was delivered and no payment made, and the time when the 
défendant notified plaintiff that he would no longer abide by the terms 
of the contract. Défendant, Molloy, accepted a boat load of stone on 
or about July ist, and attempted to rescind said contract on July 8th. 
He subsequently admitted his liability for the stone furnished, and 
promised to pay therefor. In thèse circumstances it must be held 
either that défendant wrongfully failed to fulfiU said contract, or, at 
least, that there was sufiicient évidence of his breach to go to the 
jury. 

If the défendant wrongfully broke said contract, plamtifï was dis- 
charged from further performance, and was entitlcd to sue on a 
quantum valebat for compensation for his partial performance. Clark 
on Contracts, 694. This cause of action is distinct from that arising 
out of the original contract, and is based upon the contract implied by 
law from the acceptance by the other party of the benefit of such per- 
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formance. Clark v. Mayor, 4 N. Y. 342, 53 Am. Dec. 379; John 
Pinches v. The Swedish Ev. Luth. Church, 55 Conn. 183, 10 Atl. 264, 
and cases cited; Derby v. Johnson, 21 Vt. 17; Clark on Contracts, 
782, and cases cited; Davison v. Von Lingen, 113 U. S. 40, 5 Sup. Ct. 
346, 28 L. Ed. 885 ; Anson on Contracts, 352. The ruie in the fédéral 
courts is stated as follows: 

"When a party Injured by the stoppage of a contract elects to rescind It, 
• * * he recovers the value of his services actually performed, as upon a 
quantum meruit" United States v. Behan, 110 U. S. 338, 345, 4 Sup. Ct. 81, 
28 L. Ed. 168. 

Lovell V. St. Louis Mutual Life Ins. Co., m U. S. 264, 4 Sup. Ct. 
390, 28 L. Ed. 423. The cases bearing on this gênerai subject are 
collected and discussed in the récent opinion of this court in Re Stern, 
116 Fed. 604, 54 C. C. A. 60. 

Counsel for défendant bas cited the three following cases : Dermott 
V. Jones, 2 Wall, i, 17 L. Ed. 762; Lantry v. Parks, 8 Cow. 63; Jen- 
nings V. Camp, 13 Johns. 94, 7 Am. Dec. 367. In Dermott v. Jones 
there was no question involved of the termination of the contract by 
défendant. The court, after having held that plaintiiï was entitled to 
recover, merely stated obiter the gênerai rule, applicable to cases where 
there bas been no breach on the part of the défendant, that wliile a 
spécial contract remains executory the plaintiiï must sue upon it. But 
the court also says : 

"Where he has in good faith fuifllled, but not In the manner or not wlthin 
the time preseribed by the contract, and the other party has sanetioned or ae- 
f-epted the work, he may recover upon the commou couuts in indebitatus as- 
suuipsit." 

In the other two cases the court merely held that where a party 
enters into a contract and performs part, and then, without cause and 
without the fault of the other party, abandons the performance, he 
cannot recover on the common counts. It is unnecessary to discuss 
the soundness of thèse two décisions, as they hâve no bearing on the 
case at bar. We think the court erred in refusing to submit the case 
to the jury. 

The judgment is reversed. 



PENNSÏLVANIA E. CO. v. PALMER, 
(Circuit Court of Appeals, Second Circuit January 25, 1904.) 

No. 65. 

1. APPEAIr— HAEMI.ESS ERROB. 

Where a witness had testifled to certain facts without objection, the 
admission of other évidence of like nature uuder objection was harmiess. 

2. Same— Objection— Exceptions. 

Where no objection or exception was taken to the Introduction of évi- 
dence at the trial, it caunot be reviewed on appeal. 

3. lÎEQDEST TO CHARGE— InSTBUCTIONS ALBEADT GIVEN. 

Where an instruction covers the whole law in référence to a matter, 
it Is not error to refuse to charge particular circumstances in référence 
thereto. 



PENNSTLVANIA E. CO. V. PALMEE. 9o< 

4. Caeeieks— Ejection of Passemgee— Damages— Excessiveness. 

Where an inflrm passenger was wrongfully ejected from a train on a 
cold, wet day, and by reason thereof was taken sick, threatened with 
pneumonia, and contracted rheumatisua, vvlilcli thereafter settled in the 
stump of hls leg, and his earning capaeity was somewhat impaired, a ver- 
dict for $1,000 was net excessive. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon a writ of error by défendant below to 
review a judgment entered by the United States Circuit Court for the 
Southern District of New York upon a verdict in favor of the plaintiiï 
below for $i,ooo damages for having been ejected from the train of 
the défendant. 

Henry G. Ward, for plaintifif in error. 
Théodore B. Chancellor, for défendant in error. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

TOWNSEND, Circuit Judge. Upon the argument of the assign- 
nients of error, the claim that the conductor was justified in ejecting 
the plaîntifï was not pressed. 

The facts in the case material to the disposition of the questions 
raised are as foUows : The plaintiff originally purchased a ticket to 
Chester, Pa., and return. He stopped at Chester, and then pur- 
chased a ticket to BaUimore and return. He went to BaUimore, and, 
on the return trip to Chester, handed the conductor an envelope con- 
taining the two return tickets, and said he wished to stop at Chester. 
The conductor took the tickets and went away, and later returned 
the envelope with the ticket therein from Chester to Jersey City. By 
mistake, he had punched said ticket so as to indicate that it had been 
used between Chester and Philadelphia. Plaintifï stopped at Ches- 
ter, and later took the train from there to return to Jersey City. The 
conductor refused to accept said ticket, and ejected the plaintifï from 
the train at Sharon Hill, a regular station on the line of the défendant. 

In response to the question, "What did you do after you got ofï 
the train ?" plaintifï testified as foliows : 

"I tried to get up to the station. It was up an incline. I can't quite re- 
member — I hâve never been there since — how it was, but I had to go up a 
hill, like. A bridge ran over the railroad at that point, I remember. I goes 
to the station, and steps In, and asks this man if that ticket was good to 
Philadelphia, and he said, 'Yes.' I got up there the best I could, and I don't 
know how many times I fell down, going up there." 

Counsel for the défendant objected to this évidence, which objection 
was overruled. Thereafter he moved to strike out said answer "if 
this testimony is to be used as an élément of damage," which motion 
was denied, and an exception was duly taken. 

Plaintifï further testified that, when the conductor threatened to 
throw him ofï the train, he told him he ought to be very careful, as 
he was not a very able-bodied man ; that he was put ofï at a place 
loo yards from the station ; that it was a cold, nasty, sloppy day, some 
of the time raining and some of the time hailing, and that it took him 
15 or 20 minutes to go from the point where he had been ejected to 
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the station ; tliat he was sick m bed right afterwards, and was threat- 
ened with pneumonia; that he consulted a physician as soon as lie 
could get him ; and that he had the rheumatism. He also stated that 
at the time of the accident he had a wooden leg; that the rheumatism 
thereafter settled in the stump. No objection was made to the ré- 
ception of this testimony, and no motion was made to strike it ont. 
Tlîe only part of the answer objected to, wdiich states what plaintif? 
did, was immaterial, in view of his other testimony admitted without 
objection. The court, in its charge, did not refer to said évidence as 
an élément to be considered in assessing damages. Apparently, it 
was admitted in connection with the other évidence merely to show 
the character of the place, and the conditions tliere prevailing at the 
time when plaintifï was ejected, in order that the jury might déter- 
mine whether or not défendant was justificd in ejecting him there un- 
der such conditions. 

Error is also assigned because of the admission of testimony by 
plaintiff in response to the question, "Will you tell us just what your 
income was during the year preceding this accident?" There is no 
foundation for this assignment, because the question was asked with- 
out objection, and no exception vi'as taken to the answer. The other 
questions objected to, as to how many horses he would fix or at- 
tend to in the course of a year, were withdrawn, and were not an- 
swered. 

The court charged the jury, inter alia, that, if the plaintifï was en- 
titled to a verdict, they should avvard as damages — 

"Such sum as will reasonably and fully compeusate plaintiff for such phy-sical 
pain as he sufïered, if any, as the natural and probable conseguence of the 
defeiidant's wrongful act ; in addition thereto, such sum as will reasonably 
and fairly compeusate him for such loss, if any, sustained by him In his busi- 
ness or profession by reason of his loss of earning capacity, and loss of ability 
to carry on and attend to his said business or profession, if such loss was the 
natural and probable resuit of defendant's wrongful act or acts. In consider- 
ing the question of loss of earning capacity, or abiiity to conduct and carry 
on plaintiff's business, you may consider the évidence as to what plaintiff for 
a number of years just prior to his éjection from the train had earned — how 
much less he bas been able to earn siuce that time — if you believe the évidence 
to bave sustained that point." 

The défendant requested the court to charge, and duly excepted to 
its refusai to charge, as follows : 

"Even if the plaintiff caught cold or was taken ill with rheumatism, whlcl;- 
settled in his stump, because of the weather prevailing at the time he was 
ejected from the ti-ain, thèse results are remote and consequential, and not the 
proximate results of the éjection, and the plaintiff caunot recover for them in 
this action." 

The foregoing portions of the charge were not excepted to, and 
we perceive no ground on which an exception could hâve been sus- 
tained. They fully and fairly stated the éléments to be considered. 
by the jury in determining the character of the damages for which 
compensation should be given, and the principles upon which the 
amount thereof should be determined. Each of said statements was 
qualified by the limitation that the injuries must be such as would 
naturally and probably resuit from defendant's wrongful acts. 
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The only question is whether the court was bound to make the fur- 
ther charge requested, that certain damages were too remote to be 
the subject of recovery in this action. Whether, under the circum- 
stances, the court would hâve been justified in making the charge as 
requested by the plaintiff, we are not called upon to détermine. 
Where the charge covers the whole law in référence to a matter, it is 
not error for the court to refuse to also charge particular circum- 
stances in référence thereto. 

"It Is much the better practice to refuse to glve instructions to the jury, the 
substance of which bas already been stated in the gênerai charge, than to 
repeat the same charge in différent language, although the charge requested 
may be technically correct as an abstract proposition of law, for a multitude 
of instructions, ail stated in différent language and meaning the same thing, 
tends rather to confuse than to enlighten the minds of the jury." Erie Rail- 
road Co. v. Winter's Adm'r, 143 U. S. 60, 75, 12 Sup. Ct. 350, 361, 36 L. Ed. 71. 

Certainly, in view of ail the facts, the damages awarded were not 
excessive, and might very properly hâve been awarded by the jury 
solely for the unquestioned éléments of damage suggested in the 
charge of the court, such as the indignity and humiliation of the un- 
lawful public expulsion, and the injury to plaintilï's feelings through 
the insulting language or conduct of defendant's servants, etc. 

The assignment of error that the trial judge erred in refusing to 
charge that it was the duty of plaintiff to pay his fare need not be 
considered, as the testimony showed that he had not sufhcient money 
with which to pay it. 

The judgment is affirmed. 



UNITED STATES v. LOSEKAMP. 
(Circuit Court of Appeals, Ninth Circuit. February 1, 1904.) 

No. 967. 

1 Public Land— iRiailboad Grants— Title— Suevey— Deposit of Cost. 

SInce, under Act Cong. July 2, 1864, c. 217, 13 Stat. 365, granting land? 
to the Northern Pacific Rallroad Company, such company acquired title to 
the odd-numbered sections within the place limits of its grant on the flhng 
of its map showing the deflnite location of its road, witbout payment or 
deposit of the cost of survey under Act Cong. July 15, 1870, c. 292, § 1, 16 
Stat. 291, 305, declaring that, before any land shall be conveyed to the 
Company, It shall deposit the cost of surveying, seleeting, and conveying 
the same In the United States Treasury, the United States could not re- 
cover for timber eut from the public domain, which, when surveyed. would 
conslst of odd-numbered sections within the rallroad grant, and would then 
be conveyed to the rallroad company. 

In Error to the Circuit Court of the United States for the Eastern 
Division of the District of Washington. 

This action was brought by the United States against the défendant to re- 
cover the value of timber eut from unsurveyed land claimed to be public land. 
The bill alleged that certain unsurveyed public lands situated at Nason Station, 
Chelan county, Wash., and near Chiwaukum, Wash., would be, if surveyed, 
certain described sections ; that during the years 1893 to 1901, inclusive, therei 
was growing upon said lands a large amount of valuable timber, the properly 
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of tbe plaîntlff ; that during those years one W. H. Middieton unlawf ully, and 
without any authority wliatever, entered upon sald land and upon the lands 
of plaintifi: imiuediately contiguous thereto, and eut down a large quantity 
of timber, and manufactured the same into saw logs ; that he afterwards re- 
moved the said saw legs, and manufactured the same Into lumber, and sold and 
delivered the same to varions persons — among others, 144,000 feet of the sald 
lumber so unlawfully taken to the défendant herein, which was at the time of 
the value of $1,440 ; that défendant converted the lumber to hls own use, and 
refused to pay the plaintiff therefor. Judgment was asked for the sum of 
$1,440. The défendant denied generally the allégations of the complaint and, 
as matter of défense, alleged tliat, if any of the lumber or saw logs or timber 
described in the complaint was eut from the lands described by the said Mid- 
dieton, it was so eut, manufactured, and disposed of in the innocent belief that 
the said lands belonged to the Northern Pacific Itailway Company, and with 
the understanding and belief that ho had a right to eut and remove the timber 
and manufacture the same into lumber. Défendant alleged that he himself had 
no knowledge that any of the lumber purehased by him from said Middieton 
was taken from the lands of the plaintiff, and, further, that the défendant 
acted merely as a middleman, and distributed the said lumber to customers of 
the said Middieton, receiving a small commission therefor. 

It was shown upon the trial that Middieton ran a sawmill for several years 
with timber eut from the lands described in the complaint, which were unsur- 
veyed lands vvithin the primary limits of the grant to the Northern Paciflc 
Railroad by the act of July 2, 1864, c. 217, 13 Stat. 3U5 ; that, if surveyed, thèse 
lands would be the odd and even numbered sections mentioned in the com- 
plaint ; that the défendant was a gênerai merchant, with whom Middieton had 
a running account, and to whom he shipped lumber at varions times for dis- 
tribution by him to various customers, and at times for bis own purposes ; that 
the timber was wortb, In the standing tree, 50 cents per thousand feet; that 
the reasonable value of the lumber, wheu shipped, was ?7 and $8 per thousand 
feet, and, from the books of account of the défendant, lumber had been re- 
ceived from Middieton, for himself and others, and credited to his account, 
<luring the years 1806, 1897, 1898, and 1899, in the sum of about $2,200. Middieton 
liimself testified that when cutting the timber he thought he was cutting, and 
intended to eut, from the ortd-uumbered sections within the railroad limits, and 
that he had settled with the railroad company for the cutting doue by him. 

A verdict was rendered in favor of the plaintiff, in the sum of $105.60, and 
judgment entered accordingly. The action is uow before this court upon writ 
of error sued out by the plaintifC. 

Tesse A. Frye, U. S. Atty., and Edward E. Cushman, Asst. U. S. 
Atty. 

Robertson, Miller & Rosenhaupt and Frank Reeves, for défendant in 
error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). The 
error assigned is the refusai of the court belovv to allow the plaintiff to 
show that the Northern Pacific Raihvay Company had failed to deposit 
in the Treasury of the United States the money necessary to pay for 
the survey, sélection, and transfer of the lands involved herein, under 
the requirements of the act of July 15, 1870, c. 292, § i, 16 Stat. 291, 

305- 

The court instructed the jury that it was to consider whether the 

timber in question was eut, without license or permission, from land to 
which the government had full title ; that it was admitted that the lum- 
ber received by the défendant was eut from timber on an unsurveyed 
area, which, when surveyed, would be divided into légal subdivisions, 
.some of which would be even-numbered sections, and sorae odd-num- 
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bered sections; that this unsurveyed area was within the limits of the 
land grant of the Northern Pacific Railway Company, and within thèse 
imits the government had parted with its title to the odd-numbered 
sections, and had retained its title to the even-numbered sections. 
The court thereupon limited the inquiry of the jury to the question as 
to the amount of lumber eut and removed from the even-numbered sec- 
tions. To thèse instructions of the court, no exceptions were taken by 
the plaintiff. The instructions presented the direct and only question 
involved in this writ of error, namely, was the United States entitled 
to recover for the value of the timber eut and removed from the odd- 
numbered sections within the grant to the Northern Pacific Railway 
Company, as well as from the even-numbered sections within that 
grant ? 

The ruling of the court excluding testimony tending to show that 
the land had remained unsurveyed because the Northern Pacific Rail- 
way Company had failed to deposit in the Treasury of the United States 
the money necessary to defray the expenses of making the survey did 
not necessarily involve the whole question in controversy, and the 
judgment of the court below might be aiifirmed for that reason. But, 
passing over this objection to the assigned error, we will consider 
whether the évidence offered was material and relevant to the question 
before the court. 

The act of July 2, 1864, granting lands to the Northern Pacific Rail- 
road Company to aid in the construction of a railroad, has been con- 
sidered many times by the Suprême Court of the United States. In 
Buttz V. Northern Pacific Railroad, 119 U. S. 55, 7 Sup. Ct. 100, 30 
L. Ed. 330, the court seems to hâve favored a construction of the act 
that woul'd withdraw ail odd-numbered sections of public land from 
sale, entry, or pre-emption within the limits of 40 miles, upon the filing 
of a map showing the gênerai route of the proposed railroad, thus mak- 
ing the grant operative before the filing of a map of definite location of 
the road. In St. Paul, etc., Ry. v. Northern Pacific Ry., 139 U. S. 18, 
II Sup. Ct. 389, 35 L. Ed. yy, this décision was approved, upon the 
point that, after withdrawal of land upon the désignation of the gên- 
erai route, no adverse interest could be acquired therein against the 
railroad company. In the récent case of Nelson v. Northern Pacific 
Railway, 188 U. S. 108, 23 Sup. Ct. 302, 47 L,. Ed. 406, it is definitely 
stated that under the grant in question the railroad company acquired 
no vested interest in liie granted lands prior to definite location of the 
road, citing many previous décisions of the Suprême Court in support 
of this holding; and, commenting upon the fact that the décision in 
Buttz v. Northern Pacific Railroad, supra, seemed to support the propo- 
sition that some interest was acquired upon the désignation of the gên- 
erai route, the court disclaims the idea that the eminent jurist who 
delivered the opinion of the court in that case meant to announce any 
new doctrine, or make statements inconsistent with other of his ex- 
pressions which plainly showed his opinion to be tha,t the grant did not 
become thoroughly operative until the map of definite location was 
filed. 

There is no contention that the map of definite location was not filed 
in the présent case before the trespass complained of, but it is contend- 
127 F.— 61 
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ed by th'e plaintiff in error that, even under the construction of tlie act 
above stated, the légal title to the odd-nuinbered sections did net pass 
to the railroad company until the payment of the cost of the survey into 
the Treasury of the United States ; that, until it is shown that such 
payment was niade, the title to the lands must be considered to hâve 
remained in the United States. This contention is based upon a clause 
in the act of July 15, 1870, making appropriations for sundry civil ex- 
penses, which provides for the expenditure of a certain sum of money 
for the survey of the public lands within the limifs of the land grant 
to the Northern Pacific Railroad Company, provided "that before any 
land granted to said company by the United States shall be conveyed to 
any party entitled thereto under any of the acts incorporating or re- 
lating to said company, there shall first be paid into the Treasury of 
the United States the cost of surveying, selecting, and conveying the 
same, by the said company or party in interest." 16 Stat. 305. There 
is no provision jn this act that a forfeiture of the lands shall resuit in 
the case of failure to pay the cost of survey. It merely directs that the 
muniment of title shall be withheld until such payment is made. A 
lien is created in favor of the United States for the cost of the survey, 
which takes priority over ail other claims, even the state taxes (North- 
ern Pacific Railway v. Traill County, 115 U. S. 600, 6 Sup, Gt. 201, 
29 L. Ed. 755), but does not afïect the right and title of the railroad 
company to the lands, or impair the force of the operative words of 
transfer in the grant (Deseret Sait Co. v. Tarpey, 142 U. S. 241, 12 
Sup. et. 158, 35 h. Ed. 999). 

The title to the odd-numbered sections having passed to the défendant 
in error, and this suit not depending upon the payment of the cost of 
survey, the testimony oiïered by the plaintifï in error was irrelevant 
and immaterial. 

The judgment of the court below is affirmed. 



GANNERT v. RUPERT. 
(Circuit Court of Appeals, Second Circuit. January 6, 1904.) 

No. 47. 

1. TEADE-NAMES— TiTLES OF PERIODICALS— INFEINGEMENT— INJUNCTION. 

A person publishing a magazine under the najne "Comfort" bas a trade- 
name in sucli title, vvtiicli is infringed by tlie use of the name "Honte 
Comfort" for a magazine, entitling him to an injiniction, without proof 
of damages. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

For opinion below, see 119 Fed. 221. 

Appeal from a decree of the Circuit Court for the Southern District of New 
York, dismissing bill to restrain the infringement of complaiuant's trade-mark. 
The Circuit Court accurately described the rival publications as follows: 

"The predecessor of the complainant corporation in the year 1888, began the 
publication of a monthly periodical to which was given the name or title 'Com- 

1f 1. Arbitrary descriptive or flctitious character of trade-marks and trade- 
names, see note to Searle & Hereth Co. v. Warner, 50 C. C. A. 323. 
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fort' It Is stlll so known. The name had not been prevlously used for any 
other publication and the use thereof since its adoption bas been unlnterrupted 
and exclusive by the complainant and its predecessor. Large sums of money 
hâve been expended to improve Comfort's appearance and increase its circula- 
tion. Its principal readers and subscribers réside in rural loealities. On 
aceount of the extensive circulation which it has acquired, Comfort is a valu- 
able advertising médium for the sale of articles and proprietary drugs. It 
obtains for advertising space quite large rémunération. Every Issue contains 
twenty-four pages of four columns each, the size of the page being eleven and 
one-half by seventeen Inches. It publishes short stories contributed by its 
subscribers, abridged current events, and reproduces pictures of prominent 
men, with short biographies. Comfort principally aims to attain distinction 
as a widely cireulated monthly periodical among country folk and to satisfy 
the advertiser. It is published at Augusta, Me. Its name is printed at the 
head of the title page in red letters horizontally eut by a yellow key, which 
passes through the letters ail on one Une. Underneath the title appear in 
explanation the words, 'The Key to a Million Homes.' The bill, after char- 
ging that the défendant intentionally and fraudulently published a monthly 
periodical, the name or title of vyhicb is 'Home Comfort,' invokes the power 
of this court to restrain défendant from appropriating the word 'Comfort' 
in connection with the name or title to bis periodical. 

* • * ** « * * 

"The price per copy of Home Comfort is five cents, while that of Comfort 
is twenty-flve cents per annum. Its title page is printed in blue ; in the cen- 
ter it has an oval picture of a nude infant. Complainant's title page is highly 
colored, red and yellow, with figures of différent colors. Defendant's title 
page announces that it is published by 'W. F. Ruppert, 114 Fifth Ave., N. Y. 
City.' It is about half the size of complainant's publication and is devoted 
entirely to the publication of articles containing suggestions and advice to 
mothers touching infants' aliments, their nature and hygienic betterment." 

Archibald Cox, for appellant. 
James D. Fessenden, for appellee. 

Before LACOMBE,,TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge. This is a trade-mark case pure and simple. 
It is not a case of unfair compétition. It is founded on a technical, com- 
mon-law trade-mark. With this distinction in mind it is obvions that 
many of the propositions argued by the défendant are irrelevant. For 
15 years the complainant and its predecessors hâve published a monthly 
periodical called "Comfort." Under this name a large, lucrative and 
growing business has been established. A person publishing a news- 
paper or a magazine may give it a name by which it is known and by 
which its authenticity is attested. This name is entitled to the same 
protection as if it were affixed to other articles of merchandise. The 
purchasing public know it by that name and no other. The name 
is a badge of origin and genuineness. It is as much a part of the 
proprietor's property as his counting room or printing press. A rival 
publisher has no more right to appropriate the name of the periodical 
than the individual name of its owner. But it is objected that "Com- 
fort" is a standard English word not fanciful or manufactured but 
descriptive, suggesting the purpose and errand of the paper. It cer- 
tainly is descriptive, but of what? Surely not of a family newspaper. 
Some of the synonyras of comfort are consolation, contentment, ease, 
enjoyment, happiness, pleasure, satisfaction, but would any of thèse be 
used by a rational being to describe a monthly journal intendèd to 
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circulate în the rural districts? Would the word "ease," for instance, 
wlien applied to a newspaper convey to the reading public any accurate 
information of its errand or purpose or the character of its contents? 
It is thought not. "Comfort" is, it is true, a common English word 
free to ail, but so are "century," "cosmopolitan," "forum" and "arena." 
The last two are suggestive of ancient contests, physical and intellect- 
ual, but not of a modem literary review. Such words are continually 
being selected, arbitrarily, to designate publications which in time be- 
come known solely by the names so bestowed upon them, and such use 
is protected by the courts. 

The défendant is publishing a monthly paper circulating, in part at 
least, in the same territory as the complainant's paper and covering 
a somewhat similar field. He calls his paper "Home Comfort." This 
is enough to justify the relief prayed for. It is of no moment that 
the proof fails to show déception, confusion or injury to any marked 
extent. Such proof is unnecessary where infringement of a valid 
trade-mark is clearly established. The défendant is using the com- 
plainant's property and, as he is acting without color of right, the com- 
plainant is entitled to hâve that use discontinued. If the defendant's 
contention be correct that actual damage must be proved before an in- 
junction can issue, it follows that if to-morrow a new infringer should 
commence the publication of a paper with a Chinese copy of the com- 
plainant's trade-name on its title page, the court would be powerless to 
grant relief until the infringement had been carried on long enough to 
cause actual, provable damage. Equity is not so helpless and im- 
potent. It is the policy of the law to arrest the pirate before he actually 
makes ofï with the plunder. 

The complainant has waived an accounting. It follows that the de- 
cree must be reversed, with costs, and the cause remanded to the Cir- 
cuit Court with instructions to enter a decree for an injunction restrain- 
ing the défendant from infringing the complainant's trade-mark. 



HALE V. WORLD MFG. CO. et al. 

(Circuit Court of Appeals, SixtL Circuit February 15, 1904.) 

No. 1,233. 

Patents— Infringement— Watek Still. 

The Haie patent. No. 634,556, for a water still for the distillation of wa- 
ter for domestic purposes, havlng In comblnatlon a boller, a condenser, 
and a collector, has for its essential and patentable feature a sterillzing 
chamber, consisting of the upper part of the boller, above the water, into 
whlch air is admitted and carried across the surface of the water through 
the steam to a passage opposite the inlet, through whlch it passes, mixed 
with the steam, to the condenser. Such feature of construction, having 
been specifleally described In the amended spécification, and insisted upon 
as giving novelty to the comblnatlon, the other éléments of which were 
old, cannot be dlsregarded but imposes a limitation upon the clalms of 
the patent, which are not Infrlnged by a still which is without such cham- 
ber. 
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Appeal from the Circuit Court of the United States for the Southern 
District of Ohio. 

Alfred H. Hildreth (Parkinson & Richards and Benjamin Phillips, 
of counsel), for appellant. 
Alfred M. Allen, for appellees. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This was a suit brought for an in- 
fringement of letters patent No. 634,556, issued to James White Haie, 
complainant (appellant), for an improvement in water stills for the dis- 
tillation of water for domestic purposes. The court below dismissed 
the bill on the ground that the water still manufactured by the défend- 
ants (appellees) does not infringe any of the claims of the patent sued 
on. From this decree the complainant has appealed. 

The Haie still is a simple apparatus, designed for domestic use. It 
may be placed on an ordinary range or stove. It consists of three 
separable parts — a boiler, in which the water to be distilled is placed ; 
a collector for collecting the distilled water, which fits on top of the 
boiler; and a condenser, containing cold water for condensing the 
steam, which fits on top of the collector. The floor of the collector, 
which is flat in the exhibit shown, thus forms the top of the boiler, 
leaving a space for the steam between the boiler and the floor of the col- 
lector, which is bounded on the sides by the walls of the boiler. An 
aperture is provided in the floor of the collector, through which- the 
steam generated in the boiler passes from the steam space to the con- 
densing chamber. Near the top of the boiler, and opposite the aperture 
through which the steam passes from the boiler to the condensing 
chamber, an air inlet is provided, through which, it is claimed, air will 
be drawn, as distillation progresses, to replace that absorbed by the 
condensed water. This air, confined in the steam space by the floor of 
the collector, is required to pass over the entire surface of the boiling 
water, and mingle directly with the scalding steam, before rising, along 
with the steam, through the steam passage into the condensing cham- 
ber ; and in this way, it is claimed, the steam space described acts as a 
sterilizing chamber, in which the air is sterilized before it is absorbed 
and aërates the distilled water. 

The defendant's still is also composed of three separable parts — a 
boiler, a collector, and a condenser, arranged to fit together in the order 
named. The boiler and condenser are substantially the same as those 
of the Haie patent, and there is an air inlet in the upper side of the 
boiler, so as to admit air for purposes of aération into the steam space 
above the boiler; but the collector, instead of being a vessel having a 
floor through which, on the side opposite the air inlet, a steam passage 
is provided from the boiler to the condenser, is a cylindrical vessel, 
with a cone-shaped flange on the inside, making a trough or gutter 
for collecting the distilled water; thus leaving a circular opening, of 
substantial size, in the middle of the apparatus, for the free passage 
of the steam from the boiler to the condenser. In other words, the 
collector has no bottom or floor to serve as the top of a sterilizing cham- 
ber, but the steam rises directly from the boiler, through the central 
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opening, into the condensing chamber. There is no attempt to confine 
the steara between the floor of the collecter and the surface of the boil- 
ing water, so as to sterilize the air by compelling it to pass over the 
entire surface of the boiling water and mingle with the scaldiug steam 
before rising, through the steam passage, into the condenser. In a 
sensé, the boiling chamber and the condensing chamber constitute one 
chamber, into which, from the side, the flange or gutter of the col- 
lecter projects. 

The only claims of the Haie patent which it is alleged are infringed 
are claims 9 and 10, which read as follows : 

"(9) A still havîng, in combination, a boiler liaving an air Inlet near its 
top ; a collector separably connected with sald boiler, said collecter liaving a 
floor which, in connection with the water level within the boiler and the side 
walls of said boiler, forms a sterilizing chamber communicating with said air 
inlet, and a steam passage Connecting said boiler and collector ; and a con- 
denser — substantially as set forth." 

"(10) A still having, in combination, a boiler ; a condenser ; a collector hav- 
ing a floor which, in connection with the water level within the boiler and the 
side walls of said boiler, forms a sterilizing chamber ; means for admitting 
air to said sterilizing chamber ; and a passage Connecting said boiler and col- 
lector, tbrongh which steam and sterilized air enter the collector — substan- 
tially as set forth." 

An examination of the prior art satisfies us that, before Haie took 
out his patent, patents had been issued for water stills consisting of 
three separable parts — a boiler, a collector, and a condenser — and also 
for water stills having air inlets to admit air for aërating purposes, and 
likewise water stills containing provisions for purifying and sterilizing 
the admitted air. See the Chase patent. Nos. 392,498, 530,015, 558,775 ; 
the Hunting patent, Nos. 448,441, 468,913 ; the Bracher patent, No. 
403,633 ; and the Rosebrook patent, No. 587,162. 

On account of thèse patents, or certain of them, when application was 
made for the Haie patent many of the claims, including 9 and 10, were 
rejected. In reply to the letter of rejection, arguing for the novelty 
of his invention. Haie said, among other things : 

"Applicant Is not aware that any other person ever produced a water still 
In which the air was admitted to the boiler, carried across the surface of the 
boiling water in a nearly horizontal direction, and then admitted Into the con- 
densing chamber." 

This argument not satisfying the Patent Office, Haie amended the 
application by changing claims 9 and 10 so as to read as they do now, 
and by inserting into the spécification the foUowing description of the 
sterilizing chamber : 

"The sterilizing chamber (thus constituted by the side walls of the boiler, 
the bottom of the collector, and the level of the boiling water In the boiler) 
bas a horizontal area equal to and identical with that of the boiler, so that 
the incoming air to be sterilized, in passing across said chamber from the air 
Inlet to the steam and sterilized air passage leading to the collector, passes 
over the entire rising mass of steam, so that a thorough incorporation of the 
air with the steam, and conséquent complète sterilizatlon, are insured before 
the air passes into the collector." 

In the spécification the collector is described as "a cylindrical vessel 
open at the top, and having as its bottom a substantially horizontal 
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floor," and the steam passage is located "as remote as possible from the 
air flue." 

It was the careful description of the construction and opération of the 
sterilizing chamber, which, in our opinion, saved claims 9 and 10 by 
satisfying the Patent Office that there was novelty and merit in Hale's 
invention. There was no novelty in the three separable parts of the 
still, or in the steam passage, or in the air inlet ; but there was novelty 
in the arrangement which confined the steam in the sterilizing chamber, 
and compelled the admitted air to pass over the entire surface of the 
boiling water, and through the entire rising mass of steam, before being 
free to rise with the steam, through the steam passage, into the con- 
densing chamber. The limitations thus imposed to secure the patent 
cannot now be disregarded. They constitute one of the terms of the 
grant. Campbell Printing Co. v. Duplex Printing Co., 41 C. C. A. 351, 
357, ICI Fed. 282 ; Roemer v. Peddie, 132 U. S. 313, 10 Sup. Ct. 98, 33 
L. Éd. 382; Royer v. Coupe, 146 U. S. 524, 13 Sup. Ct. 166, 36 L. Ed. 
1073 ; Thomas v. Rocker Spring Co., 23 C. C. A. 211, "]•] Fed. 420. 

The water still manufactured by the défendants bas no such steriliz- 
ing chamber. The collector is without a floor to form the top of the 
sterilizing chamber. The collector is simply a cylindrical vessel, with 
an inside flange, which forms a trough or gutter to collect the distilled 
water. The flange does not extend to or near the center, but a substan- 
tial circular opening is left in the middle of the collector, between the 
boiler and the condenser, through which the steam and air rapidly rise 
into the condensing chamber. The admitted air is not confined by 
the floor of the collector, and compelled to pass over the entire surface 
of the boiling water, mingling with the rising steam, so as to become 
completely sterilized before it issues through the steam passage into 
the condensing chamber. On the contrary, the air is free, immediately 
after entering the structure, to rise along the sloping flange of the 
collector, and through the circular opening in the middle, into the 
condensing chamber, together with the steam. There is no attempt, 
therefore, to confine the stearn in a chamber for sterilizing purposes, 
and to compel the air to pass over the entire surface of the boiling 
water and mingle with it. So the essential élément of the Haie patent 
is lacking. There is no infringement. 

The judgment of the Circuit Court is accordingly affirmed. 
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In re HOYT & MITCHELIi, 
(District Court,. E. D. North Carolina. February 10, 1904.) 

1. BANKBUPTCY— FUNDS— PAYMKNTS BY TBTISTBE— DISALLOWANCE— JtIDGMENT. 

Where payments made by a trustée in bankruptcy in violation of tlie 
banlcruptcy rules were disallowed by tiie court on affirmance of the report 
of a spécial master appointed to pass on the trustee's account, and no ap- 
peal was taken therefrom, or pétition flled to revise in matter of law the 
settlement of the estate, for more than a year, the order became final, and 
could not be set aside or modified on motion. 

2. Same— Oedees or Couet— Failuee to Obtain. 

Where a trustée In bankruptcy made payments In violation of the rules, 
and without an order of the court therefor, whereupon, on a hearing of his 
report, such payments were disallowed, the trustée and his bondsmen were 
liable therefor, notwithstanding the court might hâve authorized such pay- 
ments, had the trustée applied for authority to make them. 

In Bankruptcy. 

For opinion on report of spécial master, sec 119 Fed. 987. 

Battle & Mordecai and Grimes & Grimes, for the motion. 
Chas. M. Busbee, opposed. 

PURNELL, District Judge. Hoyt & Mitchell, merchants in the 
town of Washington, N. C, were duly adjudged bankrupts ; and, at a 
meeting of creditors, Angus D. MacLean was elected trustée, and gave 
bond as required. On a final dividend sheet, the same was, at the in- 
stance of the trustée and creditors, referred to a spécial master. The 
spécial master fded his report, and, in passing on the same, this court 
held the trustée was not entitled to the crédits allowed in the dividend 
sheet as personal property exemptions paid by the trustée. 119 Fed. 
987. This décision was rendered January 8, 1903, and no exception 
was taken thereto. Over a year has elapsed, and no appeal has been 
taken or pétition filed to superintend and revise in matter of law the 
settlement of the estate. This was a final decree. But if only inter- 
locutory, under section 24b, Bankr. Act July i, 1898, c. 541, 30 Stat. 
553 [U. S. Comp. St. 1901, p. 3432], this court could hâve been re- 
viewed, and, if wrong, set right by the higher tribunal. The trustée is 
himself a practicing attorney, member of a firm, both partners learned 
in the law, and in the proceeding was represented by able counsel. 
Ignorance of the law cannot be pleaded. The liability of the trustée 
for the amount improperly paid out is therefore res adjudicata. 

The court might well stop hère, and say no more, but, in view of the 
argument presented, takes occasion to go further, in answer to at least 
some of the views of counsel, and to call attention of other trustées 
to the statute. Section 47 of the bankrupt act of July i, 1898, c. 541, 
30 Stat. 557 [U. S. Comp. St. 1901, p. 3439], prescribes the duties of 
trustées, and the following clauses are pertinent in the case at bar, ail 
of which seem to hâve been ignored by respondent : Clause 3 : "De- 
posit ail moneys received by them in one of the designated depositories." 
The funds of this estate were not deposited as required. Clause 4: 
"Disburse money only by check or draft on the depository in which it 
has been deposited." And clause 11 : "Set apart the bankrupt's exemp- 
tions and report the items and estimated value thereof to the court as 



IN EE HOTT t MITCHELL. 869 

soon as practîcable after their appointment." Other duties are imposée! 
on a trustée by other sections of the act, and by gênerai order 22 of the 
Suprême Court (18 Sup. Ct. vii). Thèse gênerai orders hâve the same 
force as a provision of the statute. They are made under an express 
délégation of power, both constitutional and statutory. Section 31, 
Bankr. Act, 30 Stat. 554 [U. S. Comp. St. 1901, p. 3434]- The dis- 
tribution of funds as provided in clause 4, § 47, above referred to, bas 
been further hedged about by the Suprême Court in rule 29, Gen. Or- 
der (18 Sup. Ct. viii). This court, soon after the passage of the act of 
1898, adcpted and distributed throughout the district rule 10, as fol- 
lows: 

"Ali funds belonging to bankrupt estâtes must be deposlted in the designated 
deposltory [section 47, cl. 3, Bankr. Act], and disbursed only by check or draft 
drawn on such depository in accordance witli dlvidend sheet prepared by réf- 
érée and approved by the judge [section 47, cl. 4]. Such checks or drafts must 
be countersigned as provided by gênerai order 29 of the Suprême Court [18 
Sup. Ct. viii], Depositories and trustées not observing this rule make them- 
selves liable on their bond and to attachment for eontempt." 

This was donc for the information and guidance of référées, trus- 
tées, and attorneys of the court. The law is plain, and every effort, 
including several written and pubhshed décisions, has been made to 
keep parties acting under the bankrupt law out of just such difficul- 
ties as respondent has gotten himself into by disregarding the statute 
and the rules. 

This proceeding has been productive of much litigation, which has 
been gone into in the argument. This litigation has nothing to do 
with the question before the court, and the court déclines to accède to 
the request to find ail the facts. The facts are matters of record, and 
to restate them would be labor lost. The condition in the prescribed 
form of bond (form 171) for a trustée is for the faithful performance of 
duty, and accounting for the funds and effects of the bankrupt estate. 
This respondent has not donc according to the statute, or the rules 
made in pursuance thereof, and, as heretofore decided, must refund 
the amount improperly paid out to the estate, by depositing the same 
in the designated depository of the division of the district in vi^hich he 
résides. The argument based on équitable principles, as will, by an 
examination of the statute, appear, has no force. Equity aids the stat- 
ute— does not override or supersede it. Respondent is a quasi officer 
of the court, elected by the creditors, and as such must obey the or- 
ders of the court. The argument that the court would bave made the 
order to pay over the personal property exemption is equally without 
force. The référée instructed the trustée to allot the personal prop- 
erty exemptions, and, under the Constitution of North Carolina (ar- 
ticle 10, § i), this must be the personal property of the debtor. The 
référée did not and could not order the trustée to pay over money, 
especially when that money was not the property of the bankrupts, but 
was the proceeds of the sale of property involved in pending litigation, 
in which the trustée was of counsel. This court, which alone could 
make the order, was not given an opportunity to do so. There was 
no order, and respondent cannot présume what the court would hâve 
donc in the premises. 
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EDWARD HILLS, SONS & CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. November 12, 1903.) 

No. 3,165. 

1. CusTOMS DuTiES— Classipicatton— NUT OlL. 

So-called nut oil, derived from the fruit of aleurites vernica, o£ China, 
is properly subjeet to classification under the provision in paragraph 626, 
Free List, § 2, c. 11, Tarife Act July 24, 1897, 30 Stat. 199 [U. S. Comp. 
St. 1901, p. 1685], for "nut oil or oil of nuts not otherwise specially pro- 
vided for," and not under that in paragraph 3 of said act, c. 11, § 1, 
Schedule A, 30 Stat. 151 [U. S. Comp. St. 1901, p. 1627], for "essential 
oils." 

Appeal by the Importers from a Décision of the Board of United 
States General Appraisers. 

On pétition of Edward Hills, Sons & Co., importers, for a review of a dé- 
cision of the Board of General Appraisers which afllrmed the assessment of 
duty by the collecter of customs on merchandise imported at the port of New 
York. The merchandise consists of certain oil imported from China, called 
"wood-nùt oil" or "wood oil," the term "wood" being added because the oil 
is used on wood as a substitute for varnish. The contention of tlie importers 
that the article is nut oil was overruled by the board ou the ground that the 
évidence introduced by them did not warrant a conclusion différent from 
that reached by the board in an earlier décision (G. A. 42.37), where similar 
merchandise was held not to be a nut oil, but to hâve been produced from 
seeds. Evidence taken in the Circuit Court to overcome this objection was 
to the ett'ect that the oil in question is produced from the fruit of aleurites 
vernica, of China, which is similar to the so-called Jatropha nuts, which the 
board. In a more récent décision (G. A. 53G3), has held to be nuts, and not 
seeds. 

Howard T. Walden, for importers. 
D. Franlî Lloyd, Asst. U. S. Atty. 

TOWNSEND, Circuit Judge. The merchandise herein consisted 
of certain Chinese oil imported by the petitioners, and assessed by the 
collector at 25 per cent, ad valorem, under paragraph 3 of the tariff 
act of July 24, 1897, c. 11, § i, Schedule A, 30 Stat. 151 [U. S. Comp. 
St. 1901, p. 1627], as essential oil. The importers protested, claiming 
that it was free of duty, as "nut oil or oil of nuts," under paragraph 
626 of the same act, Free List, § 2, c. 11, 30 Stat. 199 [U. S. Comp. 
St. 1901, p. 1685 J. The Board of General Appraisers sustained the 
collector's action, and the importers appealed to this court. 

It appears from ail the testimony in the case, and from the sam- 
ples presented to the court for inspection, that the articles from which 
this oil is made are nuts, within the ordinary meaning of said term. 

The décision of the Board of Appraisers is therefore reversed. 
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UNITED STATES v. McOLBLLAN et al. 
(District Court, S. D. Georgia, E. D. March 15, 1904.) 

1. PEONAGE— POWEB OF CONGEESS TO LEGISLATE. 

Act March 2, 1867, c. 187, § 1, 14 Stat. 546 [D. S. Comp. St. 1901, pp. 1266, 
1267], denouncing peonage and involuntary servitude In any form, and 
providing a punishment, is a valid exercise of power granted to Congress 
by Const. U. S. Amend. 13, forbldding slavery or involuntary servitude, 
except as punistiment for crime, and declaring that Congress shall liave 
power to enforce tliis by législation. 

2. SAME— WlIAT CONSTITXJTES CONDITION OF FEONAGE. 

A condition of peonage, within the denunciation o( Act March 2, 1867. 
c. 187, § 1, 14 Stat. 546 [U. S. Comp. St. 1901, pp. 1266, 1267], is the illégal 
holding of a person to involuntary servitude, to work out a debt or con- 
tract claimed to be due by the person so held to the person so holding. 

3. SAME— JUBISDICTION. 

A fédéral court may entertain a prosecution for violation of Act March 
2, 1867, c. 187, § 1, 14 Stat. 546 [U. S. Comp. St. 1901, pp. 1260. 1267], de- 
nouncing peonage, though prosecution of the same acts under the name of 
liidnapping and false imprisonment might be held in the state courts. 

Alexander Akerman, Asst. U. S. Atty. 

W. M. Toomer, Léon A. Wilson, and John C. McDonald, for de- 
fendants. 

SPEER, District Judge. The indictment in this case charges the 
prisoners, on'e of whom was the sheriff of Ware county, and another 
an attorney at law practicing in the courts, with forcibly seizing cer- 
tain citizens, known under the law of Georgia as "persons of color," 
and selling them to other persons, to be held by force, and compelled 
by force to labor in a state of involuntary servitude, which is termed 
"peonage." A demurrer to the indictment was interposed. There are 
a number of such cases, and it is agreed in judicio by the assistant dis- 
trict attorney, who represents the government, and by the counsel for 
the prisoners, that the arguments made in this case shall suffice for ail. 

The indictment is as follows : 

"The grand jurors of the United States, selected, ehosen, and sworn in and 
for the Eastern Division of the Southern District of Georgia, upon their oaths 
présent: That heretofore, to wit, on the eleventh day of August in the year 
of our Lord one thousand nine hundred and two, one Thomas J. McGlellan, 
late of said division and district, within said division and district, and within 
the jurisdiction of this court, did then and there knowingly and unlawfuUy 
cause one John Wesley Boney to be held to a condition of peonage ; for that 
the said Thomas J. McClellan in the county of Ware, in the state of Georgia, 
did forcibly seize the body of the said John Wesley Boney, without his con- 
sent and without authority of law, and did then and there sell the body of the 
said John Wesley Boney, without his consent and without authority of law, 
to Edward J. McRee, William McRee, and Frank I. McRee, and did then and 
there forcibly and against the will of him, the said John Wesley Boney, and 
without authority of law, deliver him, the said John Wesley Boney, into the 
custody of the said Edward J. McRee, William McRee, and Frank I. McRee, 
then and there causing him, the said John Wesley Boney, to be held by the 
said Edward J. McRee, William McRee, and Frank I. McRee to a condition 
of peonage ; for that the said Edward J. McRee, William McRee, and Frank 
I. McRee then and th«re so having obtained the custody of the body of tbe 
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said John Wesley Boney, did then and there, by force and agalnst the will ot 
hlm, the said John Wesley Boney, and without authorlty of law, transport 
the body of the said John Wesley Boney to the county of Lowndes, in said 
State, and did then and there hold the said John Wesley Boney, against his 
will, to labor for them, to work out a debt which they, the said Edward J. Mc- 
llee, William MeRee, and Frank I. McRee, claimed to be due them by the said 
John Wesley Boney, and to labor under the terms of an alleged contraet be- 
tween them, the said Edward J. McRee, William McRee, and Frank I. McRee, 
and said John Wesley Boney ; he, the said Thomas J. McOlellan, then and 
there well knowing that the said John Wesley Boney would be so held as 
aforesaid by the said Edward J. McRee, William McRee, and Frank I. McRee ; 
wbereby, in the manner aforesaid, the said Thomas J. McClellan did cause 
the said John Wesley Boney to be held to a condition of peonage ; Qontrary to 
the form of the statute in such case made and provided, and against the peace 
and dignity of the said United States." 

The law upon this subject is found in the act of Congress approved 
March 2, 1867, c. 187, § i, 14 Stat. 546, entitled "An act to abolish and 
forever prohibit the System of peonage in the territory of New Mexico 
and other parts of the United States." This act, by the codifîers of 
the Revised Statutes, has been distributed in several sections— 1990, 
1991, 5526, and 5527 [U. S. Comp. St. 1901, pp. 1266, 1267, 3715, 
3716]. It is, however, serviceable to the correct understanding of the 
law that the act should be considered in the précise form in which it 
was enacted. The material section is the first. It provides : 

"That the holding of any person to service or labor under the System known 
as peonage, is hereby declared to be unlawful, and the same is hereby abol- 
ished and forever prohibited in the territory of New Mexico, or in any other 
territory or state of the United States ; and ail acts, laws, resolutions, orders, 
régulations, or usages of the territory of New Mexico, or of any other territory 
or State of the United States, which hâve heretofore established, maintained 
or enforced, or by virtue of which any attempt shall hereafter be made to es- 
tablish, maintain, or enforce, directly or indirectly, the voluntary or involun- 
tary service or labor of any persons as peons, in liquidation of any debt or 
obligation, or otherwise, be, and the same are hereby declared null and void ; 
and any person or persons who shall hold, arrest, or return, or cause to be 
held, arrested, or returned, or in any manner aid in the arrest or return of any 
person or persons to a condition of peonage, shall, upon conviction, be punished 
by fine not less than one thousand nor more than five thousand dollars, or by Im- 
prisonment not less than one nor more than five years, or both, at the discré- 
tion of the court." 

This act is denounced by the demurrers, first, for the alleged reason 
that it was beyond the constitutional power of Congress ; and, second- 
ly, because it does not apply to the illégal sale, holding in imprisonment, 
and labor of the citizen. 

It is, perhaps, not inappropriate that the court should express its 
appréciation of the erudite arguments based upon careful research 
made by the learned counsel for the prisoners and for the government. 
Nor is it unmindful of the voluntary aid afforded by statesmen and 
others trained in the same school of constitutional construction with the 
prisoners' counsel. That a chairman of a penitentiary conimittee of the 
Georgia Senate appeared for the prisoners; that a member of the 
House judiciary committee in Congress, from the district of the prison- 
ers, contributed a brief in their behalf ; that a soliciter gênerai of the 
state court in their state judicial district, charged with the p'-osecution 
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of snch offenses under the state law, sat with the prisoners and their 
counsel during the hearing — taken altogether, is somewhat persuasive 
of the conclusion that if there is no systeni of peonage de jure, to 
which the statute applies, there is yet a de facto System of some équiva- 
lent sort, which has evoked the liveliest appréhensions of those who 
participate in its opération and émoluments, and of others whose senti- 
ments toward it are not wholly antipathetic. 

Notwithstanding the comprehensiveness of the arguments, the in- 
quiry presented by the demurrers may be somewhat succinctly pre- 
sented : Did Congress hâve the power to enact this législation ; does 
the législation itself apply to the illégal arrest and sale of a citizen into 
involuntary servitude, as set out in the indictment; and is the indict- 
ment technically sufhcient? 

It does not seem difficult to find authority in the Constitution for 
this législation. The thirteenth amendment provides : 

"Section 1. Neither slavery nor involuntary servitude, except as a punisli- 
ment for crime whereof the party shall hâve been duly convicted, shall exist 
within the United States, or any place subject to their jurisdiction. 

"Sec. 2. Congress shall hâve power to enforce this article by appropriate 
législation." 

This amendment went into effect on the i8th day of December, 
1865. This long antedated the reconstruction period. The white peo- 
ple of the Southern states reorganized their state governraent with un- 
reserved acquiescence in the abolition of slavery. Hère, then, is the 
constitutional power of Congress to enact this législation. The power 
is as unquestionable as that to regulate Interstate and foreign com- 
merce, to establish post offices and post roads, or to provide a uniform 
System of bankruptcy. Then Congress, by appropriate législation, can 
prevent involuntary servitude. It is wholly fallacious to contend that 
this législation must be directed at state action. There is no such 
limitation in the thirteenth amendment. That this is true of the four- 
teenth amendment, as argued at length, may be conceded, without im- 
pairing the grant of power in the thirteenth amendment which Con- 
gress exercised. No recourse, then, need be had to the fourteenth 
amendment, and why embark into a discussion of the powers of Con- 
gress therein granted? Indeed, the statute making peonage and in- 
voluntary servitude pénal was approved more than eight months be- 
fore the fourteenth amendment was proclaimed to be a part of the 
Constitution. 

The case of United States v. Harris, 106 U. S. 629, i Sup. Ct. 601, 
27 L. Ed. 290, on which the prisoners' counsel rely, related to another 
and wholly différent section of the Revised Statutes. This was an at- 
tempt to secure citizens against conspiracies to deprive them of the 
protection afforded by State laws. It impinged upon state authority, 
and the court declared it unconstitutional ; but even there, Mr. Justice 
Wood, for the court, observes: 

"It is clear that this amendment [the thirteenth], besides abolishing slavery 
and involuntary servitude within the United States, gives power to Congress 
to protect ail persons within the jurisdiction of the United States from being 
in any way subjected to slavery or involuntary servitude, except aa a punish- 
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ment for crime, and in the enjoyment of that freedom which It was the object 
of the amendment to secure." 

Again, in the Civil Rights Cases, 109 U. S. 3, 3 Sup. Ct. 18. 27 L. 
Ed. 835, where the Suprême Court of the United States, in pursuance 
of the uniform policy of the national judiciary to conserve the just 
rights of the states, denied the power of Congress to enact measures 
of incalculable conséquence to the peace and happiness of the Southern 
States, Mr. Justice Bradley, discussing the thirteenth amendment, said : 

"B.y its own unaided force and effect, It abolished slavery and establislied 
Liniversal freedom. Still, législation may be necessai-y and proper to meet ail 
the varions cases and circumstances to be affected by it, and to prescribe 
proper modes of redress for its violation in letter or spirit. And such légis- 
lation may be primary and direct in its character, for the amendment is not 
a mère prohibition of state laws establishiug or upholdlng slavery, but an ab- 
solute déclaration that slavery or involuntary servitude shall not exist in any 
part of the United States." 

And said Mr. Justice Miller in the Slaughterhouse Cases, 16 Wall. 
36, 21 L. Ed. 394. 

"Undoubtedly, while negro slavery alone was in the mind of the Congress 
which passed the thirteenth article, it forbids any other kind of slavery, now 
or hereafter." 

Indeed, the denunciation of involuntary servitude by the first clause 
of the thirteenth amendment would be an ample grant of power to 
enact this \aw, if the second clause of the amendment had been wholly 
omitted. To hold otherwise is in the language of Justice Miller in 
Ex parte Yarbrough, no U. S. 651, 4 Sup. Ct. 152, 28 L. Ed. 274, to 
"destroy at one blow, in construing the Constitution of the United 
States, the doctrine universally applied to ail instruments of writing — 
that what is implied is as much a part of the instrument as what is 
expressed." The déniai of this power can only be supported by what 
the same learned justice in the same case terms "the old argument, 
often heard, often repeated, and in this court never assented to, that, 
when a question of the power of Congress arises, the advocate of the 
power must be able to place his finger on words which expressly grant 
it." Our whole postal System is based upon the terse power in Con- 
gress "to establish post offices and post roads." There is no provision 
in the instrument authorizing an enactment to punish burglary of a 
post office, or the forgery of a postal note, or the theft of a letter, and 
yet thère are a multitude of statutes defining and punishing such of- 
fenses, the validity of which are unquestioned. Why? Because the 
government of the United States not only possesses and exercises ail 
the powers which the Constitution expressly grants, but ail other pow- 
ers which are necessary to the effective opération of those thus granted. 
Indeed, Congress, by clause 18 of section 8, art. i, of the Constitution, 
is expressly empowered "to make ail laws which shall be necessary 
and proper for carrying into exécution the foregoing powers, and ail 
other powers vested by this Constitution in the government of the 
United States, or in any department or officer thereof." As in a multi- 
tude of cases which from time to time hâve been argued since the or- 
ganization of the government great use is sought to be made of the 
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tenth amendment, which reserves to the states "the powers not dele- 
gated to the United States by the Constitution, nor prohtbited by it 
to the States." But, as we hâve seen, ail powers are delegated which 
are necessary to the effectiveness of those powers which are expressly 
delegated. 

If the interesting but somewhat archaic argument which has been 
so often presented before, and which is pressed now, should prevail, 
the Constitution of the United States must ex necessitate hâve been 
practically as voluminous as the Constitution and statutes combined. 
We conclude, then, the denunciation of slavery or involuntary servi- 
tude in the Constitution is the grant of power to Congress to prevent it 
in every foot of that territory under the œgis of the Stars and Stripes. 

It is, however, urged that the term a "condition of peonage" imports 
a System of peonage. This, however, does not foUow. A "gênerai 
condition of peonage" might ba synonymous with a "gênerai System of 
peonage," but a citizen held and worked by lawless methods against 
his will for the purpose of compelling him in this manner to discharge 
a real or alleged obligation is, in contemplation of law, held in a con- 
dition of peonage. The words "a condition of peonage," as used in 
this sensé, should be broadly construed in favor of the liberty of the 
citizen. There can be no more salutary rule of statutory construction. 
This is the view of Judge Jones, of the Middle District of Alabama, 
as expressed in his charge to a grand jury, reported in the Peonage 
Cases (D. C.) 123 Fed. 679: 

"The phrase 'condition of peonage' means the actual status, physical and 
moral, with the inévitable incidents to which the employé, servant, or debtor 
was reduced under that System, when held to involuntary performance or 
liquidation of his obligation." 

It is, moreover, urged that, even if Congress was granted power to 
make laws which impose penalties on those who hold the citizen in in- 
voluntary servitude, it did not intend to do so by this législation. The 
familiar expédient of référence to the debates in Congress is resorted 
to, to support this contention. This recourse is superfluous, for, when 
the words of the statute are plain and unambiguous, they are taken 
to import what they plainly mean. What can be plainer than this lan- 
guage of the act, ail of which has been hereinbef ore set out ? 

"And any person or persons who shall hold, arrest, or return, or cause to bo 
held, arrested or returned, or In any manner aid in the arrest or return of any 
person or persons to a condition of peonage, shall upon conviction be pun- 
ished," etc. 

It is, however, urged that the debate in the Senate shows Congress 
started out merely to abolish the System of peonage which existed in 
New Mexico. This is probably true. But Congress may start out to 
do one thing and do much more. Congress may set out to appropriate 
money for the support of the War Department, and may attach a meas- 
ure giving the Secretary of War primary jurisdiction over the Philip- 
pine Islands. Innumerable indeed are the provisions of positive law 
which hâve been enacted upon appropriation bills. It is quité possible 
that, when the Senate of the United States began to f rame this -statute. 
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it had chiefly in mînd the hapless condition of the New Mexican peons ; 
but reflection, the wisdom of which subséquent history bas unhappily 
niade manifest, may bave convinced them tbat tbere might be peonage, 
in every material sensé, elsewbere in this land of the free. But whether 
this be true or not, there is the unequivocal denunciation of the crime, 
and the court and the country need not look beyond it, to ascertain 
what was in the breast of the legislators. 

It does not seem to me that this is a question upon which the courts 
of the country should be astute to discover reasons to nullify an act 
of Congress made in favorem Hbertatis. The substantial inquiry is, 
did the accused consign or hold the citizen in a condition of invoiun- 
tary servitude for the purpose of compelling him to work out a reai or 
alleged obligation. This, if done, created a condition of peonage. A 
peon is defined as "a debtor held by bis créditer in a qualified servitude 
to work out the debt." Black's Law Dictionary. The involuntary 
servitude prohibited by the Constitution is a personal servitude, and this 
"consists in the subjection of one person to another. If it consists in 
the right of property which a person exercises over another, it is slav- 
ery. When the subjection of one person to another is not slavery, it 
consists simply in the right of requiring of another what he is bound 
to do or not to do. This right arises from ail kinds of contracts or 
quasi contracts." 2 Bouvier, p. 986. It follows, then, that an un- 
willing servitude enforced by the stronger to collect a debt is to reduce 
the victim to the condition of a peon, and logically to a condition of 
peonage. 

It is, however, insisted that, while the conduct described in the in- 
dictment may be within the letter of the statute, it is not within the 
statute, because not within the spirit of the law; and this quotation 
from Lord Coke is cited: 

"Acts of Parliament are to be so construed as no man that Is innocent or free 
from injury or wrong be, by a llteral construction, punistied or endamaged." 

But how can it be contended that the conduct of the prisoners, as 
described in this indictment, is innocent or free from injury or wrong. 
Is it not inimical to the amendment of the Constitution which defines 
involuntary servitude? Is it not involuntary servitude to seize by 
force, to hurry the victim from wife and children, to incarcerate him 
in a stockade, and work him in range of the deadly muzzle of the shot- 
gun, or under the terror of the lash, and continue this servitude as 
long as resentment may prompt, or greed demand? It is true that a 
literal construction will not be favored, if the object be to punish those 
who are innocent, or free from injury or wrong. This was the dé- 
cision of the Suprême Court in the Case of the Trustées of Holy Trin- 
ity Church, 143 U. S. 457, 12 Sup. Ct. 511, 36 L. Ed. 226, on which 
counsel for the accused rely. There it was held that, although the act 
of Congress prohibited a contract with an alien for labor and services 
of any kind in the United States, yet it did not apply to the rector of a 
church, although his pastoral duty implied both services and labor. 
There the statute was construed in favor of liberty. But what parallel 
is there between the holy ministrations of the man of God, tliough serv- 
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iceable and laborious, and the conduct of lawless and violent men who 
would seize helpless and pathetic negroes, and for their own selfish 
purposes consign them to a life of involuntary servitude, compared 
to which the slavery of ante bellum days was a paradise. And it other- 
wise appears that the construction of this act which seems to us proper 
is in salutary accord not only with the spirit of Congress in adopting 
it, but with other statutes for the same gênerai purpose, which portray 
unmistakably the consistent purpose to stamp out on American soil any 
and every form of involuntary servitude. We refer to the act of May 
21, 1866, c. 86, § I, 14 Stat. 50, section 5525, Rev. St. [U. S. Comp. St. 
1901, p. 3715], which provides: 

"Every person who kidnaps or carries away any other person, with the In- 
tent that sueh other person be sold Into Involuntary servitude, or held as a 
slave; or who entices, persuades, or induces any other person to go on board 
any vessel or to any other place with the intent that he may be made or held 
as a slave, or sent out of the country to be so made or held ; or who in any 
way knowingly alds in causing any other person to be held, sold, or carried 
away to be held or sold as a slave, shall be punished by a fine of not less 
than flve hundred nor more than flve thousand dollars, or by imprisonment not 
more than flve years, or both." 

This législation was also enacted before the proclamation of the four- 
teenth amendment, and its author was the Honorable Charles Sumner, 
Senator from Massachusetts. Primarily designed, as appears from 
the preceding section — 5524 [U. S. Comp. St. 1901, p. 3715] — and 
the debate in Congress, to prevent kidnapping and sale of Southern 
negroes to Cuba and other slaveholding countries, it was so framed as 
to make pénal the act of any person "who kidnaps or carries away any 
other person, with the intent that such other person be sold into invol- 
untary servitude." This is another instance of the exercise by Con- 
gress of the power granted by the thirteenth amendment to prevent in- 
voluntary servitude by a pénal statute acting directly on the individual 
oiïender. The act of June 23, 1874, c. 464, § i, 18 Stat. 251 [U. S. 
Comp. St. 1901, p. 3647], is another pertinent illustration of this con- 
stant purpose. Again the bill was introduced by the Honorable Charles 
Sumner, but he died before its passage. It appears that subsequently 
it was reported by Mr. Cessna from the House judiciary committee, 
was adopted by the House, and, as amended by the Senate, became the 
law on the date mentioned. In advocacy of the bill, Mr. Sumner stated 
that there were about 5,000 Italian children in the United States who 
had been kidnapped or inveigled, brought to this country, and held 
in a condition of involuntary servitude. It provides: 

"That whoever shall knowingly and wilfully brlng into the United States, 
or the terrltorles thereof, any person inveigled or forcibly kidnapped in any 
other country, with intent to hold such person so inveigled or kidnapped in 
confinement or to any involuntary service, and whoever shall knowingly and 
wilfully sell or cause to be sold, into any condition of involuntary servitude, 
any other person for any term whatever, and every person who shall know- 
ingly and wilfully hold to involuntary service any person so sold or bought, 
shall be deemed guilty of a felony, and, on conviction thereof, be imprisoned 
for a term not exceeding flve jrears and pay a flae not exceeding âve thousand 
dollars." 

127 F.— 62 
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Its Spécial purpose was manifest not only by the title, but by its 
phraseology ; but in its broader scope, before it was completed, appears 
this vivid and vital language, "and whoever shall knowingly and wil- 
fully sell or cause to be sold into any condition of involuntary servi- 
tude any other person for any term whatever, shall be deemed guilty," 
etc. It is not necessary, in the opinion of the court, to hold that the 
count of the indictment hereinbefore set out will fmd additional sup- 
port in one or both of thèse statutes, although this might be argued on 
strong grounds of reason and authority. They are mainly cited to 
show a constant purpose on the part of the national législature to pro- 
tect ail persons within our boundaries from involuntary servitude, of 
whatever sort, and further to demonstrate the reiterated exercise by 
Congress of the salutary constitutional power now challenged. Of the 
illustrions author of thèse statutes to préserve human liberty, we may 
ail now adopt the language which was spoken of him many years ago 
by the not less illustrious son of Georgia, the late L. Q. C. Lamar: 

"Charles Sumner was born vvith an instinctive love of freedoni, and was 
educated from his ëarliest Infancy to the belief that freedoni is the natural 
and indefeasible right of every intelligent being having the outward form of 
man. In him, in fact, this creed seems to bave been something more than a 
doctrine imbibed from teaehers, or a resuit of éducation. To him it was a 
grand intuitive trutb, inscribed in blazing letters upon the tablet of his inner 
c-onsciousness, to deny which would bave been for him to deny that he himself 
existed." 

In view of the political complexion of this question, to which some- 
what veiled référence has been made, the court deems it appropriate 
to refer to the degrading and un-American éffect of involuntary servi- 
tude upon every concern of a self-respecting people. Already protests 
are heard from organized labor, and from manufacturers as well, 
against the baleful compétition of convict-made goods. liow much 
worse will be that compétition, with the labor or products of the peon ? 
The first are manufactured under the control of law ; the other, un- 
der the will of a taskmaster, merciless, perhaps, as the Egyptian who 
drove the énergies of the ancient people of God. How can the plain 
farnier, or manufacturer of turpentine or lumber, who labors for him- 
self, with the assistance of his sons or hired help, hope for fair play 
in the market, when a huge sawmill in the vicinity, or an unscrupulous 
planter, Vv'ith a stockade full of unpaid hands, can underbid his priées? 
Why should one man, through lawless methods, be permitted to grow 
rich, while his neighbors, who piously respect the law and the rights 
of their fellow man, however humble, shall forever toil on, perhaps in 
poverty and want ? The démoralisation of the spectacle to the plastic 
mind of youth, the incalculable harm flowing from the triumphant dé- 
fiance of law, the reproach to the fair famé of our beloved state, ail 
are involved in this suprême question. And, besides, what hope can 
the respectable negro have^what incentive to better effort or better 
life — if he, his wife, his daughters, or his sons, may in a moment be 
snatched from his humble home and sold into peonage? Let us for a 
naoment put ourselves in his place, and imagine our furious indignation 
or hopeless despair if our loved ones or ourselves could be subjected 
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to such a condition of involuntary servitude. Nor, if conditions like 
thèse described in the indictment shall continue, wili the negro remain 
the sole victim of peonage. Crime is ever progressive. Very many 
poor and ignorant wliite people are scarcely less liapless than negroes, 
and cases are already reported where white men hâve been made in 
this way the victims of powerful and unscrupulous neighbors. 

Eut it is urged that the courts of the state hâve jurisdiction of this 
crime, under the name of "kidnapping and false imprisonment." So 
they hâve, and no word we say ought to discourage their oiîlîcers in 
the performance of their duty to prosecute and convict. So they hâve 
jurisdiction of the burglary of a post office, but that does not nulHfy 
the jurisdiction of the national courts to try the same crime. The 
jurisdiction of both courts is hère concurrent, and no man would be 
quicker than the presiding judge of this court to applaud righteous 
convictions for thèse crimes in the courts of the state. There are in- 
numerable illustrations of the concurrent jurisdiction of the state and 
national courts. They afïord no reason, however, why either court, 
with a case properly before it, should refuse to proceed in the exercise 
of such jurisdiction. And after ail, what just cause of complaint is 
there ? Thèse prisoners, if tried, will be tried by Georgians. A Georgia 
judge, a Georgia prosecuting attorney, a Georgia marshal appear, and 
no one but Georgians are eligible as jurors. Away, then, with the prê- 
teuse that the rights of Georgians are hère imperiled or threatened. 
If hère the guilty are not permitted to escape, hère the innocent are 
never punished. 

From thèse considérations, it is concluded that the act of March 2, 
1867, denouncing peonage and involuntary servitude in any form, is a 
valid exercise of a power granted to Congress by the thirteenth amend- 
ment to the Constitution of the United States, and that the court has 
jurisdiction. 

We are further of the opinion that a condition of peonage, com- 
prehended by that act, is described in thèse indictments. It is the il- 
légal holding of any person to involuntary servitude to work out a 
debt or contract claimed to be due by the person so held to the person 
so holding. 

Little stress was made in the argument on the insufficiency of the 
indictment, and it seems to the court in ail respects sufficient. 

The demurrers will be ordered overruled, and the prisoners put to 
plead. 
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In re HOLDBN et ux. 

(District Court, D. Washington, N. D. February 10, 1904.) 

Nos. 1,953, 1,954. 

1. Bankbxjptct— Exemptions— Wages—Head dp a Familt. 

Under Ballinger's Ann. Codes & St. Wash. § 5412, providlng that current 
wages or salary to the amount of $100 for Personal services rendered by 
any person having a family dépendent on him for support shall be exempt 
from garnishmcut, a husband, who was the head of a family, ou becom- 
ing a bankrupt, was entitled to such amount of wages as exempt under 
such section, in addition to an allowance of $250 iu lieu of certain do- 
mestic animais, exempt under auother statute, providing that, if the debtor 
does not possess or does not désire to retain such animais, other property 
or money to the amount of $250 may be set ofC to him. 

2. Same— Statutes— Amendmbnt. 

Where wages of a bankrupt (who was the head of a family) claimed to 
be exempt were earned by him while Ballinger's Aun. Codes & St. Wash. 
§ 5412, exempting wages to the amount of $100 from garnishment, was in 
force, the bankrupt's claim under such section was not afCected by the 
subséquent amendment of such section by Laws Wash. 1901, p. 294, c. 139, 
reducing the amount of the exemption. 

3. Same. 

Ballinger's Ann. Codes & St. Wash. §§ 5981-5983, create a légal préfér- 
ence in favor of claims for wages in proceedings against insolvent debtors 
and estâtes of deceased persons, and the latter section déclares that in 
case of exécutions, attachments, and similar wrlts issued against any per- 
son, except for claims for labor done, persous who bave claims against 
the défendant for labor may, by giving notice, become entitled to pay- 
ment out of the proceeds of the sale of the debtor's property of the amount 
due for services rendered vt-ithin 60 days next preceding the levy of the 
writ, not exceeding $100. Held that, where a receiver of an insolvent cor- 
poration was directed by the court to pay the trustées of the bankrupts 
$224.72 for wages earned by them vyithin a period of (iO days next preced- 
ing the appoiutment of the receiver, the bankrupts vyere each entitled to 
an exemption of $100 from such allowance under such statute. 

In Bankruptcy. Hearing on questions certifiée! by référée respect- 
ing money collected by the trustée of the bankrupt estate, which was 
earned by the bankrupts, who are husband and wife, as wages, and 
claimed by them as part of their exempt property, Claim allowed in 
part. 

CarroU & Carroll, for bankrupts. 
Bausman & Kelleher, for creditors. 

HANFORD, District Judge. This case has been brought on for 
hearing upon a report of the référée, in which he certifies a question 
raised by a pétition of the bankrupts for an additional allowance to 
them of exemptions on account of a sum of money which they earned 
as wages, and which has been collected by the trustée. The material 
facts to be considered are as follows: Previous to the initiation of 
the bankruptcy proceedings herein, the two bankrupts, who are husband 
and wife, were employed by a corporation engaged in the furniture busi- 
ness, D. N. Holden being the gênerai manager, and Lizzie Holden man- 
ager of the drapery and carpet department of said company, each re- 
ceiving a salary of $25 per week. The business of said company was 
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taken in charge by a receiver appointée! by thé superior court of the 
State of Washington for King county, and at that time there was due 
to each of the bankrupts, on account of wages for their services, the 
sum of $140, ail of which was earned within a period of 60 days 
next preceding the appointment of the receiver. The superior court 
allowed and required the receiver to pay to each of them, on account of 
their claims for wages, $112.36, and after the adjudication in bank- 
ruptcy herein the receiver paid said money, amounting in the aggre- 
gate to $224.72, to the trustée of the bankrupts' estate. Holden and 
wife claimed said money, and asked to hâve it set off and paid to them 
as part of their exempt property under the laws of the state of Wash- 
ington. The exemption law of this state contains a provision exempt- 
ing from exécution or attachment for debt certain domestic animais, or 
in lieu thereof, when the debtor does not possess or does not désire to 
retain such animais, other property or money to the amount of $250, 
and, pursuant to that law, the référée made an order awarding to the 
petitioners the sum of $14.70, which, added to a previous award, made 
the full amount of $250, which the petitioners are entitled to claim in 
lieu of domestic animais. The petitioners also claim that said money 
is exempt because it was earned by them as wages for their personal 
services, and necessary for the support of the family, and this claim was 
disallowed by the référée without assigning the reasons for his décision 
in his certificate to the court. 

By section 5412, Ballinger's Ann. Codes & St., it is provided that 
current wages or salary, to the amount of $100, for personal services 
rendered by any person having a family dépendent upon him for sup- 
port, shall be exempt from garnishment. The money which is the sub- 
ject of controversy herein was earned while this law was in force, and 
it is my opinion that the claim of D. N. Holden for the amount of $100 
is valid by force of the statute cited. Section 5412 was amended in 
1901 (Laws 1901, p. 294, c. 139; Pierce's Code, § 565), the object of 
the amendment being to reduce the amount of exemption in cases where 
the garnishment is founded upon a claim for necessaries furnished to 
the debtor or his family, but the amendment was subséquent to the 
appointment of the receiver by whom the money was paid to the trus- 
tée, and therefore it is not applicable in this case. Sections 5981-5983, 
Ballinger's Ann. Codes & St. (sections 6124-6126, Pierce's Code), 
create a légal préférence in favor of claims for wages, in proceedings 
against insolvent debtors and estâtes of deceased persons. The latter 
section provides that, in cases of exécutions, attachments, and writs of 
similar nature issued against any person, except for claims for labor 
donc, persons who hâve claims against the défendant for labor donc 
may, by giving notice in the manner prescribed, become entitled to pay- 
ment out of the proceeds of the sale of the debtor's property of the 
amount due for services rendered within 60 days next preceding the 
levy of the writ, not exceeding $100. It is true that this section is 
part of the lien law of this state, and in terms it créâtes a préférence in 
favor of wage earners who hâve become creditors of an exécution 
debtor on account of wages earned by their services ; nevertheless it 
is an exemption law, because, in effect, it exempts sufficient of the as- 
sets of the debtor, against whom a writ is directed, to pay the wages due 
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to his employés to the limited extent specified. This exemption, how- 
ever, is not intended as gi^ace to the employer, but as protection to liis 
employés, the object of the law being to create a légal préférence in 
favor of wage creditors, and this is personal to them, because the benefit 
of the préférence cannot be grasped by their creditors, intervening to in- 
tercept the payment of wages, without defeating the manifest pnrpose 
intended. There is a necessary presumption that the law is founded in 
reason, and the obvions reason for this law is that wages are an in- 
centive to labor, and the majority of people are dépendent upon wages 
for the necessaries of life. The state has a direct interest in promoting 
industry, and in the independence and comfort of ail of its inhabitants, 
and it should not permit judicial process to be used to drive any per- 
son, who is able and willing to work, to destitution, nor to become a 
public burden as a pauper. The law must be construed so as to grant 
complète exemption of wages from seizure under judicial process 
against employés who earn wages, as well as against their employers ; 
otherwise the law may be perverted by enabling creditors of employés 
to gain an unjust advantage over creditors of their employers. A good 
illustration may be given by supposing the facts in this case to be that 
the ass€ts of the company by which the petitioners were employed 
were not sufficient to discharge ail of its liabilities, that the fund in the 
receiver's hands was reduced by the payment made to the trustée in 
bankruptcy, and that the money was by the superior court held to be 
exempt from claims of the employer's creditors, because it was due 
to the petitioners as wages, and ordered to be paid to the trustée, as 
their représentative, in corapliance with this statute. Then, if the trus- 
tée disburses the money to the creditors of the petitioners, they will 
hâve gained a préférence over creditors of the employer, although in 
law, and justice their claims are not of any higher merit. 

It is my opinion that under this law the bankrupts are each entitled 
to an allowance of $ioo, in addition to the $14.70 allowed by the référée, 
and I direct that an order be entered in their favor accordingly. 



UNITED STATES V. DOE. 

(District Court, N. D. Californla. February 10, 1904.) 

No. 4,158. 

1. Indictment — Désignation of Défendant — Fictitious Name— Description. 

An indlctnient charging "John Doe, a Chiiese person, wbose true uame 
la to the grand jurors aforesaid unknown," with the offense of aiding the 
illégal landlng of a Chinese person In the United States, showed on its face 
that the name "John Doe" was fictitious only, and that the grand jurors 
were unable to Identlfy the person whom they were indicting, and was 
therefore void for insufficiency of description. 

2. Same — Objections — Demubeee. 

Where an indictment shows on Its face that It Is voId for Insufficiency 
of description of the person indicted, the defect may be taken advantage of 
by demurrer as well as by plea in abatement 

Marshall B. Woodworth, U. S. Atty. 
T. C. West, for défendant. 
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DE HAVEN, District Judge. The indictment charges "John Doe, a 
Chinese person, whose true name is to the grand jurors aforesaid un- 
known," with the offense of having aided and abetted the illégal landing 
of one Lee Hun in the United States from a certain vessel arriving in 
San Francisco from the port of Hong Kong. A Chinese person has 
been arraigned upon this indictment, and has demurred thereto upon 
several grounds, one of which is "that it is not alleged therein and can- 
not be ascertained therefrom who is charged with having committed 
the offense attempted to be charged therein." It is a fundamental rule 
of criminal pleading that a défendant must be so described in an indict- 
ment that he can be identified, and for this purpose the gênerai rule 
is that he must be charged by his true name, or by the name by which 
he is generally known; and, if neither his true name nor the name by 
which he is generally called is known, then he must be otherwise so 
described that it shall appear what particular person is charged with 
the commission of the Offense named in the indictment. In section 
678, vol. I, Bishop on Criminal Procédure, it is said : 

"The grand jury can, If they choose, charge hlm by a mère flctitious name. 
as though known to be his own. Then, if he elects not to be tried by it, he 
must plead the mlsnomer In abatement, and give his true name, which they 
can substitute for the old in a fresh Indictment. Or by statute in some of our 
States the true name may, on tender of the plea, be substituted for the flcti- 
tious. as already explained." 

And in i Archbold's Criminal Practice and Pleading, p. 241, note (i), 
it is said : 

"A name which the défendant has usually gohe by and aeknowledged Is suf 
ficient ; and if there be a doubt which of two names Is the real one, the second 
may be added after an alias dictus, thus : 'Richard Wilson, otherwise called 
Richard Sayer.' • * • If his name be uni^nown, and he refuse to disclost 
It, he may be indicted as 'a person whose name is to the jurors unknown, but 
who was personally brought before them by the keeper of the prison." * * * 
But an indictment against him as a person to the grand jurors unknown is 
insufficient, without something to ascertaln whom the grand jury meant" 
Anon., Russ. & R. 489. 

If in this case the défendant had been indicted as John Doe simply, 
without any other words in the indictment to indicate that such was 
not his true name, then, in order to avail himself of the misnomer, 
he would hâve been required to enter a plea in abatement, giving his 
true name, and in the absence of such plea could hâve been proceeded 
against under the name of John Doe ; but in this indictment it clearly 
appears that the name John Doe is used only as a fictitious désignation, 
and that the grand jurors were unable to identify the person whom 
they were indicting. To describe the défendant as "John Doe, a 
Chinese person, whose true name is to the grand jurors aforesaid un- 
known," is just as indefinite as if he had been described as "a Chinese 
person, whose true name is to the grand jurors unknown." With no 
other description of the défendant than this, it is not possible to say 
what particular Chinese person the grand jury intended to indict, and 
for this reason the indictrnent is clearly insufficient. A warrant for 
the arrest of the person named therein as défendant, to wit, "John Doe, 
a Chinese person, whose true name is unknown," would be absolutely 
void, and afford no protection to an officer who should arrest any per- 
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son in supposed obédience to its command, because from such a de- 
scription no particular person could be identified as the one against 
whom it was issued. West v. Cabell, 153 U. S. 78, 14 Sup. Ct. 752, 38 
L,. Ed. 643; Commonwealth v. Crotty et al., 10 Allen, 403, 87 Am. 
Dec. 669; Mead v. Haws, 7 Cow. 332. The reason upon which the 
courts proceed in holding such a warrant absolutely void does net ap- 
ply in its full force to an indictment, and an indictment thus defective 
would not be held void upon a collatéral attack ; but, while this is so, 
I am clearly of the opinion that an indictment so indefinite in its de- 
scription of the défendant that a warrant for his arrest, following the 
description contained in the indictment, would be void, lacks that de- 
gree of certainty which the law requires, and must be held insufficient, 
when directly assailed by a demurrer or motion to quash upon that 
ground. 
The demurrer is sustained. 



In re LUOKENBILL. 

(District Court, E. D. Pennsylvania. February 25, 1904.) 

No. 1,602. 

t. CEOPPEBS— LeASE— CONSTEUCTION — RlGHT TO CeoPS. 

Where a lease of a farm on shares provided that the tenant should pay 
as rent one-half of the wheat, rye, corn, oats, aud plant and cultivate one 
acre of potatoes, the effeet of the lease was to vest in hlm the rlght to one 
half of the wheat, rye, corn, and oats, and to the whole of any other crop 
he might ehoose to raise. 

2. Same— WeitthTn Conteact— Paeol Evidence— Vaeiance. 

Where a lease of a farm entitled the tenant to the hay and corn fodder 
raised thereon, and It was not clainied that the provision In the lease 
speclfying the share of the crops to be glven to the landlord omitted a 
share of the hay and corn fodder by fraud, accident, or mistake, évidence 
of a paroi agreement by which the tenant bound himself to leave the same 
quantity of hay and corn fodder on the premises as was there when he took 
possession was Inadmissible. 

3. Bankeuptct — Faem Lease— Buildings— Use by Tetjstee— Compensation. 

Where, on the bankruptey of the tenant of a farm, his trustée occupled 
the farm buildings untll the crops were sold, the landlord was entitled to 
compensation for the trustee's use and occupation thereof. 

In Bankruptey. 

Oliver Lentz, for claimant. 

Joseph R. Dickinson, for trustée. 

J. B. McPHERSON, District Judge. The bankrupt was a tenant 
farmer holding under a written lease from John F. Unger, which con- 
tained the following provisions, among others : 

"(1) The sald John F. Unger agrées to let or rent part of his farms near 
Leesport, about two hundred and forty acres, reserving the mansion and out- 
buildings for his own use, and about thirty acres of land with same. 

"(2) The said Oscar Luckenbill to pay as rent for the same, one-half of the 
wheat, rye, corn, oats, and plant and cultivate one acre of potatoes." 

"(8) The sald Oscar Luckenbill agrées to store, and haul ail the grain and 
différent crops to market at such times and as required by the said John F. 
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Unger, and do ail of the farming at the proper time, and In a workmaulike 
manner. and to the full satisfaction of the said John F. Unger." 

"(11) The sald Oscar Luckenbill to haul and supply the said J. F. Unger with 
hay and straw if required for his stock, and if the said John F. Unger keeps 
any stock, they shall go in pasture with the stock of Oscar Luckenbill." 

"(14) Ail matters not contained in this contract or lease to be arrangea be- 
tween the said John F. Unger and Oscar Luckenbill before the work Is com- 
menced and to be fully understood." 

The effect of this lease was to vest in the bankrupt the right to one- 
half of the wheat, rye, corn, and oats, and to the whole of any other 
crop that he might choose to raise. As was decided by the Suprême 
Court of Pennsylvania in Iddings v. Nagle, 2 Watts & S. 22 : 

"A lease between landlord and tenant is to be construed by those rules which 
govern the construction of contracts, and not by évidence of the custom of the 
■country." 

The court said further, on page 25 : 

"The owner, therefore, of a farm, who in gênerai terms agrées to let it for a 
year, or any greater term, in considération of being paid a certain rent by 
the tenant, must be understood as agreeing that the tenant shall hâve the wnole 
product arising from his own labor on the farm. • * *" 

See, also, Craig v. Dale, i Watts & S. 509, 37 Am. Dec. 477. 

Therefore, when the pétition in bankruptcy was filed, the hay and 
the corn fodder that were in the barn belonged to the bankrupt, for they 
were part of the product of the farm ; and they were properly used by 
the trustée in feeding the horses and cattle during the interval preced- 
ing their sale. The référée, however, awarded the value of the hay 
and the fodder to the landlord, because three tons of hay and four or 
five tons of fodder had been upon the premises when the bankrupt went 
into possession, and the référée found as a fact that a paroi agreement 
had been made which bound the tenant to leave the same quantity of 
thèse products when the lease came to an end. The landlord attempted 
also, but without success, to prove a custom of the country to the same 
efïect, and the referee's décision is put entirely upon the existence of 
the paroi contract. I cannot avoid the conclusion that the point should 
hâve been decided differently. The testimony concerning the paroi 
contract was too uncertain to vary the written contract, even if sufficient 
ground for its admission had been laid. "Evidence to reform a deed 
on the ground of mistake must be clear, précise, and indubitable. It 
must be not only crédible, but of such weight and directness as to make 
out the facts alleged beyond a reasonable doubt :" Boyertown Nat. 
Bank v. Hartman, 147 Pa. 558, 23 Atl. 842, 30 Am. St. Rep. 759. But, 
even if the testimony had come up to this standard, it would still hâve 
been inadmissible, for there was neither averment nor proof that this 
provision had been omitted from the lease by fraud, accident, or mis- 
take, and it is clear, I think, that the written lease would be varied by 
such a paroi agreement. The lease gives the tenant one-half of the 
corn and ail of the hay, while the paroi contract would compel him 
to diminish this quantity by three tons of hay and four or five tons of 
fodder. This part of the landlord's claim must be disallowed. 

But he was entitled to be paid for the use and occupation of the farm 
buildings by the trustée, and I am not satisfied that the sum fixed by 
the référée should be disturbed. It is true that it seems somewhat 
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large as compared with the rental value of the whole farm; but lus 
judgment .on this subject should be much better than mine, and I rely 
upon it with confidence. 

Modified in accordance with this opinion, the report of the référée 
is confirmed. 



GOODWIN V BOSTON & M. R. R. 

(Circuit Court, D. New Hampshire. January 30, 1904.) 

No. 490. 

1. JtTKISDICTION OF FEDERAI, COUETS— DlVERSITY DP CiTIZENSHIP— CORPOBA- 

TioN Chaeteebd by Dieeeeenï States. 

The Boston & Maine Railroad, a corporation originally cJiartered in 
New Hampsliire, but subsequently, by consolidation, also uiade a corpora- 
tion of botli Massachusetts and Maine, is a citizen of New Hampshire, in 
such sensé that the Circuit Court of the United States in that state is 
without jurisdiction of an action against it by another citizen of New 
Hampshire on the ground of diversity of citizenship. 

On Motion to Dismiss for Want of Jurisdiction. 

Doyle & Lucier and Geo. B. French, for plaintiff. 
J. S. H. Frink and C. J. Hamblett, for défendant. 

ALDRICH, District Judge. In this case the plaintiff, a citizen of 
New Hampshire, invokes the jurisdiction of this court upon the 
ground of diverse citizenship ; alleging that the Boston & Maine Rail- 
road, the défendant, is a citizen of Massachusetts. The défendant 
moves to dismiss upon the ground that the Boston & Maine Railroad 
is a citizen of New Hampshire, the state of the plaintiff, and therefore 
that the necessary diverse citizenship does not exist. 

The existence of the Boston & Maine Railroad rests upon certain 
charters and acts of consolidation in several states, including Massa- 
chusetts and New Hampshire. Its status résides in the published 
laws of the states where it exists, and, its status thus appearing in 
published laws of which we take judicial notice, the jurisdictional 
question presented may be determined upon a motion to dismiss. 

The Boston & Maine Railroad was first chartered in New Hamp- 
shire in 1835. It was held by the Suprême Court of New Hamp- 
shire, in Horne v. Boston & Maine R. R., 62 N. H. 454, that the 
défendant, having its original charter from the state in which the 
suit was brought, was created there, and, though owning and operat- 
ing a continuons line from Massachusetts, through New Hampsliire, 
to a point in Maine, was a citizen of New Hampshire. In the same 
case in the Circuit Court of the United States, before Judge John Low- 
ell, this view was sustained for purposes of jurisdiction. Horne v. B. 
& M. R. R., 18 Fed. 50. 

% 1. Citizenship of corporations for purpose of fédéral jurisdiction, see notes 
to St. Louis, I. M. & S. Ry. Co. v. Newcom, 6 C. C. A. 174; Shipp v. AVilliams, 
10 C. C. A. 249 ; Mason v. Dullagham, 27 C. C. A. 298. 

See Courts, vol. 13, Cent. Dig. § 8G0. 



GOODWIN V. BOSTON & M. E. E. 987 

It has not been supposed that the acts of consolidation in the varions 
States hâve se far merged the varions corporations originally created, 
into one single corporation, as to make the Boston & Maine Rail- 
road 50 distinctively a corporation of any one state as to enable it 
to set up its citizenship therein, as foreign to the other states of its 
création, for the purpose of overthrowing jurisdiction of the state 
courts in suits therein by citizens of the other states where it vi^as 
incorporated. It is not probable that the fédéral courts will be dis- 
posed to enter upon such dangerous grounds — upon lines so fatal 
to the jurisdiction heretofore exercised by the courts of the states — 
and into fields of such inconvenience to suitors, until the légal single 
entity of the corporation is clearly established as existing in a particu- 
lar state. If the foreign status of the défendant so far exists in this 
case as to justify holding jurisdiction upon the ground that the de- 
fendant is a citizen of Massachusetts, and thus of a state other than 
the New Hampshire plaintiff, it is difficult to see why it should not 
be opened to the Boston & Maine Railroad, as a corporation foreign 
to New Hampshire, to bring ail its suits against New Hampshire 
parties in the fédéral courts, and remove thereto ail suits brought 
against it in the state of New Hampshire by citizens of New Hamp- 
shire; thus excluding from the state courts ail jurisdiction in respect 
to suits of a civil nature by and against New Hampshire citizens 
which involve questions as to the rights and liabilities of the corpo- 
ration. There is no single légal entity peculiar to the existence of 
the Boston & Maine System in Massachusetts which would justify 
such a resuit in the eye of the profession, or among the suitors of 
New Hampshire. 

The précise question hère is whether the parties are citizens of 
dififerent states. Upon this question considérable reliance is placed 
by the plaintif! upon the décision by the Suprême Court of the United 
States in Nashua & Lowell R. R. v. Boston & Lowell R. R., 136 U. 
S. 356, 10 Sup. Ct. 1004, 34 L. Ed. 363. It is not altogether clear 
that the reasoning of that case is against the position of the défend- 
ant hère upon the précise situation now under considération. Its 
reasoning apparently sustains the position of the défendant in the 
case at bar. for it is said at page 381, 136 U. S., page loio, 10 Sup. 
Ct., 34 L. Ed. 363 : 

"It wouM seem clear, from the décisions we hâve cited, as well as on gênerai 
prineiples, that the plaintiff in this case must be considered simply in its char- 
acter as a corporation created by the laws of New Hampshire, and as such a 
citizen of that state, and so entitled to go into the Circuit Court of the United 
States and bring its bill against a citizen of any other state, and that its union 
or consolidation with another corporation of the same name organized nnder 
the laws of Massachusetts dld not extinguish or modify its character as a 
citizen of New Hampshire, or give it any such additional citizenship in Mas- 
sachusetts as to defeat Its right to go into the Circuit Court of the United 
States in that district." 

The case of Goodwin v. New York, N. H. & H. R. R. (C. C.) 
124 Fed. 358, recently before the présent Judge Lowell, involved a 
situation quite like the one now under considération ; and Judge 
Lowell sufiiciently discriminâtes between the facts existing in the 
case of Nashua & Lowell R. R. v. Boston & Lowell R. R,, just re- 
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ferred to, and the case which he was considering, which was like the 
one at bar, to show that its reasoning should net necessarily be- 
come a binding authority against the défendant hère. 

In Boston & Maine Railroad v. Hurd, io8 Fed. 117, 47 C. C. A. 
615, 56 L,. R. A. 193, in the Circuit Court of Appeals for this circuit, 
which was an action by a résident of Massachusetts for an injury 
sustained in Massachusetts, brought against the Boston & Maine 
Railroad in the United States Circuit Court for the District of New 
Hampshire, wherein it was alleged that the Boston & Maine Rail- 
road was a citizen of New Hampshire, jurisdiction was sustained 
upon the ground of diverse citizenship. It would seem to be ex- 
tremely illogical and strangely fîctional to niaintain fédéral jurisdic- 
tion in the district of New Hampshire in favor of a citizen of Massa- 
chusetts against the Boston & Maine Railroad upon the ground 
that it is a citizen of New Hampshire and the plaintifï a citizen 
of Massachusetts, and to maintain in the same court jurisdiction in 
a case in favor of a citizen of New Hampshire against the same 
défendant upon the ground that it is a citizen of Massachusetts. 

It must always be borne in mind, in considering the question of 
the jurisdiction of fédéral courts, based upon diverse citizenship, 
that the primary and leading idea, as shown by the debates in the con- 
vention, in Congress, and by subséquent history, in establishing féd- 
éral courts with jurisdiction to settle disputes between citizens of 
différent states, was to protect the foreign suitor from the influ- 
ence of local préjudice, which it was apprehended might at times 
exist in the state courts in favor of the citizen of the state and against 
him in such state in which his rights were involved, rather than to 
safeguard a local plaintiff against local préjudice, or to enlarge his 
right of recovery. It must also be borne in mind that the fédéral 
courts are courts of spécial and limited jurisdiction, having only 
such jurisdiction over suits of a civil nature as is conferred by acts 
of Congress under the Constitution, and not inconsistent there- 
with, in respect to the distribution of judicial power between the féd- 
éral and state governments. 

In the case we are considering, if jurisdiction exists, it is not be- 
cause the plaintiff was injured in Massachusetts, or because the féd- 
éral court might administer the Massachusetts law differently than 
would be donc in the New Hampshire courts, but because the par- 
ties in this case are citizens of différent states. The question of 
diverse citizenship, under statutory provisions and principles of law, 
is largely a question of fact; and, wherever and whenever juris- 
diction is made to dépend upon a question of fact, the fact must be 
clearly and unmistakably established, for it has never been the 
judicial policy of courts of spécial and limited jurisdiction to assume 
power to settle and establish disputed rights under doubtful jurisdic- 
tional situations. It is considered the safer course, where the fact 
or the condition upon which jurisdiction, under the law, is made to 
dépend, is not clearly established, to leave the parties with their 
rights to be regulated in the state courts of gênerai jurisdiction. It 
is quite probable that, under situations différent from the one hère — 
like a suit brought by a citizen of New Hampshire, or some other 
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State other than Massachusetts, against the Boston & Maine Rail- 
road in the district of Massachusetts— the Boston & Maine Rail- 
road there might, perhaps, for jurisdictional purposes, be treated as 
a citizen of Massachusetts. If this is so, it results from what Judge 
Lowell, in Horne v. Boston & Maine R. (C. C.) i8 Fed. 50, terms a 
useful fiction, considered for purposes of jurisdiction, where a rail- 
road, running through several states, is made a citizen of each of 
the States through which it runs, and, when sued in one of the 
states, cannot set up that it is a citizen of another, and from the rule 
laid down in Railroad Co. v. Whitton, 13 Wall. 270, 20 L. Ed. 571, 
that a citizen of Ilhnois, as plaintifif, might maintain his action in the 
Circuit Court for the District of Wisconsin, although the défendant 
was also incorporated in Illinois. 

It should be noticed, in view of the arguments in the case at bar, 
that the older and gênerai doctrine of a convenient rule of fiction, 
which, for certain jurisdictional purposes, treats a railroad System 
operating continuons lines through several states, under charters in- 
dependenly granted under the same name in the différent states, 
as a citizen of the several states in which it opérâtes, has apparently 
been questioned or qualified, in a sensé, by more récent cases, like Rail- 
road V. Koontz, 104 U. S. 5, 26 L. Ed. 643 , St. Louis & San Fran- 
cisco R. R. V. James, 161 U. S. 545, 16 Sup. Ct. 621, 40 L. Ed. 802, 
and Southern Railway Company v. Allison, 190 U. S. 326, 23 Sup. 
Ct. 713, 47 L. Ed. 1078. It is not necessary, however, to inquire in 
this case just how far such quahfication results from the modem prac- 
tice of taking a créative charter in one state, and ancillary or permis- 
sive charters in others, for the reason that the unmistakable trend 
of the authorities involving such situations is in the direction of 
treating citizenship for certain purposes as existing in the state of 
corporate création, or, in other words, in the state where the cor- 
poration was first chartered ; and thus such authorities, if they bear 
at ail upon the jurisdictional question hère, sustain the view of the de- 
fendant, because the Boston & Maine Railroad was first incorporated 
in New Hampshire. Under the décision of the Suprême Court of 
New Hampshire in Horne v. Boston & Maine R. R., and the express 
approval thereof by the Circuit Court for this district in the same 
case, to which référence has been made, and in view of the long- 
time acquiescence in the resuit there expressed, and in view of the 
décision of the Circuit Court of Appeals for this circuit in Boston 
& Maine R. R. v. Hurd, 108 Fed. 117, 47 C. C. A. 615, 56 L. R. 
A. 193, the question of the New Hampshire citizenship of this de- 
fendant for jurisdictional purposes in a case like this cannot be 
looked upon as an open question in New Hampshire. 

The conclusion is that, for the purposes of the précise jurisdictional 
question presented in this case, the Boston & Maine Railroad is a 
citizen of New Hampshire, and therefore that the Circuit Court has 
no jurisdiction upon the ground of diverse citizenship. The case is 
dismissed. 
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LEIGH V. KEWANEE MFG. CO. et al. 

(Circuit Court, N. D. Illinois, N. D.) 

No. 29,882. 

1. Bquitt— Stjits AT Law— INJUNCTION— Bill— DemurkÉe, 

A bill to enjoln a suit at law alleged that défendant L. was président of 
défendant corporation, and eitber owned or controlled ail of its stock ; 
that the corporation served no other purpose than to be used by L. to con- 
duet bis private business, and that he deposited bis individual moneys to 
the corporation's bank account, and paid bis private debts witb cbeciî.s 
of the corporation, vvlth the consent Of ail its stockholders and oOicers ; 
that L. gave complainant tbe check sued on by tlie corporation in tbe 
suit at law witb the request that complainant deliver the proceeds to L.'s 
créditer, vvhieh he did ; that the corporation sustained no loss by tbe 
paymeut of tbe check, as it was paid by L.'s money, and that L. caused 
tbe action against complainant to be brou,5bt without action of the cor- 
poration's board of directors, and was using the corporation to prosectite 
a number of suits at law against complainant for the sole purpose of 
preventing him from setting up such facts in défense ; that L. was In- 
debted to complainant for more than $10,000, and that complainant had 
not been permitted to set up such matters in the suit at law. Held, that 
tbe bill was not demurrable. 

2. Same— Fedeeal Courts— ANciLLABr Jtjbisdictiok— Citizenship. 

Where an action at law was pending in the Fédéral Circuit Court, such 
court had ancillary jurlsdiction before judgment to entertain a bill to 
restrain the furtber prosecution of sucb action on équitable grounds not 
available as a défense to the action at-law, without regard to tbe citizen- 
ship of the parties. 

John P. Ahrens, David S. Geer, and Pence & Carpenter, for com- 
plainant. 

Defrees, Brace & Ritter, for défendants. 

KOHIvSAAT, District Judge. Heretofore the défendant the Ke- 
wanee Manufacturing Company recovered a verdict against the com- 
plainant on the law side of this court (case No. 26,323) for the sum 
of $7,000. The bill herein is filed by complainant to restrain the fur- 
ther prosecution of said suit, and for gênerai relief. It sets out that 
Laughhn was président, gênerai manager, and chief officer in con- 
trol of the Kewanee Manufacturing Company ; that the checks given 
by the company to Leigh, and on which the said verdict was recov- 
ered, were signed by Laughlin and another officer of the company; 
that Laughlin owned ^^/n of the stock of the company; that from 
its books it appears that '/17 of the stock other thah'what Laughlin 
held was niarked "surrendered," and that the rest of the stock was 
issued to employés, who were confederates of Laughlin, who hold 
their stock for his sole use and, benefît, and that in equity Laughlin 
is sole owner of said corporation, and that no one èlse has équitable 
rights in the assets of said corporation; that Laughlin gave Leigh a 
check for $7,000 (the one sued on as afôresaid), signed in the name 
of the company by Laughlin, président, and another, with the request 
that Leigh deliver the proceeds to Atkins & Milligan, to whom 

If 2. See Courts, vol. 13, Cent. Dig. § 801. 
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Laughlin was indebted, whiçh he did; that since June, 1899, the Com- 
pany served no other purpose than to be used by Laughlin in the con- 
duct of his private business ; that he deposited his undivided moneys 
in the company's bank account, and paid his private debts with mon- 
eys and checks of the company, with full knowledge, acquiescence, 
and consent of ail the stockholders, ofificers, and directors of the Com- 
pany, who were confederates and covers for him as aforesaid ; that 
the company sustained no loss by the payment of said check, as it 
was in equity Laughlin's own money ; that Laughhn caused the said 
suit at law to be brought without action of the board of directors of 
the Kewanee Company ; that on November i, 1898, and from thence 
hitherto, said company has been indebted to Laughhn in a sum ex- 
ceeding $15,000; that Laughlin is using said company in order to 
prosecute a number of suits at law against complainant for the sole 
purpose of preventing him from setting up the above facts by way of 
défense ; that Laughlin is indebted to Leigh in the sum of more than 
$10,000; that complainant was not permitted to set up thèse matters 
on the trial of said law case. The cause comes up at this time on 
gênerai and spécial demurrer to the bill. The spécial grounds set out 
are : (i) Want of jurisdiction, because Leigh and Laughlin are citi- 
zens and résidents of Illinois. (2) There is no allégation that Laugh- 
lin is insolvent. (3) Complainant has a full, adéquate, and complète 
remedy at law. (4) The bill is multifarious. 

The allégations of the bill, so far as well pleaded, are admitted by 
the demurrer. From thèse it is apparent that Laughlin and the Ke- 
wanee Companyare,in equity, one, and, aside from question of jurisdic- 
tion, said proceeding constitutes a case cognizable in equity. Laugh- 
lin cannot hide behind the formai screen of a corporation of which 
he is the actual owner, and escape responsibility for his individual 
acts. A court of equity will, when necessary for the protection of 
equities, remove a mask or look behind it for the real parties in in- 
terest. Leigh v. Am. Brake Beam Co., 205 111. 154, 68 N. E. 713; 
Anthony v. Am. Glucose Co., 146 N. Y. 407, 41 N. E. 23; Lemars 
Shoe Co. V. Lemars Shoe Mfg. Co., 89 111. App. 253. The bill charges 
that Leigh is a citizen of Illinois, residing at Chicago, and that Laugh- 
lin sometimes claims to réside in Missouri and sometimes in Illinois, 
and that the Kewanee Company is a New Jersey corporation. Evi- 
dently the court could not, upon the above allégations, take original 
jurisdiction of the case. Unless it can take ancillary jurisdiction by 
reason of the pendency of the said common-law suit, it has no juris- 
diction. The prayer of the bill is somewhat indefinite, in that it prays 
only for an injunction restraining further proceedings in that case. 
To be sure, there is a prayer for gênerai relief; but whether com- 
plainant desires to take the whole case out of the law side of the 
court, or whether he simply wants ail proceedings permanently en- 
joined, or desires an accounting, and a decree for any balance due 
him, is not apparent. He does not ofïer to do equity. In thèse re- 
spects, however, the bill might be amended, if necessary. The real 
difïîculty in the case, to my mind, grows out of the fact that no judg- 
ment has been entered in the law case. Had there been, the présent 
case would présent little difficulty. Whether or not the mère pend- 
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ency of the law case in the fédéral court draws to that court juris- 

diction over a bill filed for the purpose of interposing an équitable 
défense is net clear. In Pomeroy's Equity Jurisdiction (section 1362) 
it is stated : "When tiie cause contains botli légal and équitable ques- 
tions which are distinct, the court of equity, while taking jurisdiction, 
may not restrain the proceedings at law prior to the obtaining of 
judgment ;" citing authorities. The procurement of judgment in such 
case is held to be the better practice in Widaman v. Hubbard et al. 
(C. C.) 88 Fed. 806. The case of Cortes Co. v. Thannhauser et al. 
(C. C.) 9 Fed. 226, seems to hold that ancillary jurisdiction attaches 
in such a case, independent of any diversity of citizenship. This dé- 
cision is based upon Logan v. Patrick, 5 Cranch, 288, 3 L,. Ed. 103, in 
which case a bill in equity was filed to be relieved against a judgment 
in ejectment and to compel a conveyance of land; Dunn v. Clarke, 
8 Pet. I, 8 L. Ed. 845, in which a bill was filed to enjoin a judgment in 
ejectment and for a conveyance of certain premises ; Clarke v. Math- 
ewson, 12 Pet. 164, 9 L,. Éd. 1041, in which case it is held that a bill 
of revivor is not the commencement of a new suit, and will not be 
affected as to jurisdiction by the want of diversity of citizenship at the 
time of the revival if jurisdiction attached before the death of the 
complainant; Freeman v. Howe, 24 How. 450, 16 L. Ed. 749, in which 
the State court sought to take property from the United States mar- 
shal under a writ of replevin. The marshal held by virtue of an at- 
tachment writ. The case of Rosenbaum v. Council Bluffs Ins. Co. 
(C. C.) 37 Fed. 724, holds that a bill filed to reform a policy of Insur- 
ance, upon which a suit at law was pending in the fédéral court, was 
properly entertained by the court as an auxiliary proceeding, without 
regard to the question of citizenship; citing Krippendorf v. Hyde, 
lie U. S. 276, 4 Sup. Ct. 27, 28 L,. Ed. 14s, in which case a bill was 
filed to reach moneys in the hands of the marshal held by him under 
proceedings in the fédéral court. The Suprême Court thereupon 
proceeded to confirm and approve the doctrine laid down in Free- 
man V. Howe, above quoted, and cite in further support thereof the 
case of Pennock v. Coe, 23 How. 117, 16 L,. Ed. 436, in which a bill 
was filed by certain mortgage bondholders to enjoin the exécution of 
a judgment recovered by certain of the bondholders at law, ignoring 
the mortgage, and Gue v. Tide Water Canal Co., 24 How. 257, 16 L. 
Ed. 635, in which the court entertained a bill to enjoin the sale of 
property held by the marshal under û. fa. issued in a suit at law. In 
the case of Widaman v. Hubbard et al., 88 Fed. 806, the court held 
that a bill filed in a fédéral court to enjoin the further prosecution of 
an action at law pending therein was ancillary, and proceeded to take 
jurisdiction without regard to citizenship. The suit at law was 
brought to recover life Insurance. The company admitted its liabil- 
ity, but set up that various other parties claimed an interest in the 
fund, and asked that it be permitted to pay the $15,000 into court, and 
that the claimants be substituted as défendants in its stead, which was 
granted. One of the défendants then filed a bill to enjoin the orig- 
inal suit and détermine the rights of the several claimants. In the 
case of Bradshaw et al. v. Miners' Bank of Joplin et al., 81 Fed. 902, 
26 C. C. A. 673, Bradshaw and Henry pûrchased certain property for 
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which they gave their notes. One Thompson, by a separate instru- 
ment, guarantied the payment of the notes. To secure himself from 
loss, Thompson held certain securities belonging to the makers of the 
notes. Thompson was sued on his guaranty, and judgment thereon 
was rendered against him. He failed to défend or permit the makers 
to défend. The judgment creditor then filed a creditors' bill to en- 
force collection of its judgment against Thompson. Thereupon the 
makers of the notes filed their bill to enjoin the prosecution of the 
creditors' bill, and from taking further proceedings in said action at 
law, and from enforcing said judgment, claiming to hâve a good dé- 
fense to said notes, asking that they be permitted to assert it, and 
ofïering to pay whatever should be found to be due. Thèse collat- 
erals were so disposed of as to be subjected to the rights of the surety 
on the injunction bond, and also to the protection of Thompson on 
the judgment. Under this state of facts the court held that Bradshaw 
and Henry had such an interest in the matter as to entitle them to 
maintain their said bill in the nature of an ancillary proceeding with- 
out regard to citizenship. 

It will thus be seen that, with the exception of the ruling in Certes 
Co. V. Thannhausef, above cited, none of the foregoing cases involved 
the question now presented. In each case the court had either en- 
tered judgment or had possession or jurisdiction over the res in dis- 
pute. Hère there is nothing to draw jurisdiction to the fédéral court 
except the pendency of the suit at law. The courts do, however, in 
the cases above cited, use language which, in the absence of the par- 
ticular facts of the case before them, respectively seems to justify the 
court in sustaining its jurisdiction in the case at bar, in view of which, 
and the merits of the proceeding, the court will take jurisdiction. 

The other grounds of demurrer numbered 2, 3, and 4 are not well 
taken. 

The demurrer is overruled. 



UNITED STATES ex rel. SEIPLB y. BYERS, Warden. 

(District Court, E. D. Pennsylvania. February 22, 1904.) 

No. 33. 

1. FEDERAI. CONVICTS— GoOD CONDUCT— StATE LAWS— APPI-ICATION. 

Rev. St S 5544 [U. S. Comp. St. 1901, p. 3721], déclares that the pre- 
ceding section, providing the commutation to which fédéral convicts may 
be entitled for good conduct, shall apply to such prisoners onlj as are 
conflned in jails or penitentlaries where no crédits for good behavior 
are allowed; but In other cases ail prisoners conflned In jails or peni- 
tentlaries of any state for offenses against the United States shall be 
entitled to the same "rule of crédits" for good behavior applicable to other 
prisoners in the same jail or penitentiary. Held, that Act Pa. 1901 (P. 
II. 166), allowing a specified commutation, but making such allowance con- 
dltional on the act of the Governor of the state, approved by the board 
of Inspectors or managers of Pennsylvania penitentlaries, did not pre- 
Bcrlbe a "rule of crédits," but rather a commutation of sentence to be 
exercised at the discrétion of state oflScers, and was therefore not appli- 
cable to fédéral prisoners. 

127 F.— 63 
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E. Cooper Shapley, for relater. 

James B. Holland and J. Whitaker Thompson, for respondent. 

J. B. McPHERSON, District Judge. The relator was sentenced 
by this court in May, 1899, to five years' imprisonment in the East- 
ern Penitentiary. He now asks to be discharged on the ground that 
the Pennsylvania act of 1901 (P. L. 166), relating to the commutation 
of sentences, appHes to fédéral prisoners as well as to prisoners con- 
fined under the sentence of a state tribunal. In view of the thorough- 
ly satisfactory opinion of the Attorney General of the United States, 
given on June 7, 1901, there is no need for further discussion of the 
Pennsylvania statute. I entirely agrée, with his conclusion that the 
act of 1901 does not furnish such a "rule of crédit" as is required by 
section 5544 of the Revised Statutes [U. S. Comp. St. 1901, p. 3721], 
and is therefore inapplicable to fédéral prisoners, whether they were 
sentenced before or after the passage of the act. I take the liberty of 
adopting his letter of June 7th to the United States attorneys in Penn- 
sylvania, as the opinion of this court : 

"Sir: I am lu receipt, from the Secretary of tlie Commonwealth of Penn- 
sylvania, of an act of the Assembly approved May 11, 1901, which pro- 
vides for the commutation of sentences for good behavior of convicts in 
prisons, penltentiaries, and worlvhouses of the state of Pennsylvania. The 
act allows a commutation of two months for the first year, three months 
for the second, four months each for the third and fourth years, and five 
months for each subséquent year. 

"An examina tio II of the act discloses the fact that the réduction is not 
a flxed commutation, but dépends, both as to its allowance and the amount 
tliereof, upon the discrétion of the Governor of Pennsylvania. Section 1 
of the act provides that: 

" 'Bvery convict * * • may, if the Governor ahall so direct, and with 
the approval of the board of inspectors or managers, earn for himself or 
herself a commutation or diminution of his or her sentence or sentences, 
as follows:' 

"By section 3 It is provided: 

" 'On any day not later than the twentieth day of each month, the board 
of iuspoctors or jnanagors, or the warden, superintendent, or lîccper of each 
of the state prisons, penltentiaries, worlihouscs, or county jails of this state 
shall forward to the Governor a report, directed to him, of any convict or 
convicts who may be discharged the following month by reason of the com- 
mutation of his or her sentence or sentences, which shall contain the follow- 
ing information,' etc. 

"By section 4 It is provided that the Governor shall, in, commuting the 
sentences of convicts as provided for in this act, annex certain conditions as 
to their future good behavior; and by section 5 it is provided that the— 

" 'Boards of inspectors and managers of the state prisons, penltentiaries, 
worlîhouses, and county jails in this state shall meet, once every month, 
before the date flxed for transmission of their report to the Governor, as 
hereinbefore provided, and proceed to .détermine the amount of commuta- 
tion which they shall recommend to be allowed to any convict, which shall 
not in any case exceed the amount flxed by this act. ïhey shall hâve full 
discrétion to recommend the withholding of allowance of commutation for 
good conduct or of a part thereof as a punishment for offencçs against the dis- 
cipline of the prison, penitentiary, or county jall, or for any attempt to es- 
cape therefrom. In ail cases, however, where the board shall recommend the 
withholding of the allowance of the whole or any part of the commutation 
for good conduct, they shall forward with their report to the Governor their 
reasons, In writing for such disallowance, and the Governor may, in his dis- 
crétion, decrease or Increase the amount of commutation as recommended by 
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the said board, but he shall not Increase tbe same beyond the amount fixed 
by this act : provided, however, that the Governor shall not exécute any of 
the rights or powers hereln granted unto him until the Lieutenant Governor, 
Secretary of the Commonwealth, Attorney General, and the Secretary of In- 
ternai Aflfairs, or any three of them, after full hearing, upon due public notice, 
and in open session, according to such rules as they shall provide, shall hâve 
recommended the said commutations and diminutions of sentences.' 

"This act of Assembly cannot of its own force bave any application what- 
ever to prisoners in prisons or penitentiaries in the state of Pennsylvania 
w'ho are serving under sentences pronounced by courts of the United States. 
It is not within tbe power of the Législature of Pennsylvania to affect, in 
any vs'ise, the exécution of a sentence imposed by United States courts. 

"Section 5543 of the Revised Statutes of the United States provided the 
commutation to which United States prisoners may be entitled by good con- 
duct. It allowed a déduction of one mouth in each year, 'upon the certificate 
of the warden or keeper of such jail, or penitentiary, with the approval of 
the Attorney General.' 

"It is, however, provided by section 5544 of the Revised Statutes that — 

" 'The preceding section, however, shall apply to such prisoners only as 
are conflned in Jails or penitentiaries where no crédits for good behavior 
are allowed; but in other cases ail prisoners now or hereafter confined in 
the jails or penitentiaries of any state for ofCences against the United States 
shall be entitled to the same rule of crédits for good behavior applicable to 
other prisoners in the same jail or penitentiary.' 

"By the act of March 3, 1875 [18 Stat. 480, c. 145; U. S. Oomp. St. 1901, 
p. 3722], ail United States prisoners whose sentence of Imprisonment is at 
least six months, and who are confined— 

" 'In any prison or penitentiary of any state or territory which bas no 
System of commutation for its own prisoners, shall hâve a déduction from 
tlieir several terms of sentence of five days in each and every calendar 
month during which no charge of misconduct shall hâve been sustained 
against each severally, who shall be discharged at the expiration of bis term 
of sentence leSs the time so deducted, and a certificate of the wardeu or 
keeper of such prison penitentiary of such déduction shall be entered on the 
warrant of commitment,' etc. 

"A careful considération of thèse sections, in connection with the Penn- 
sylvania act of May 11, 1901, suggests the following question: 

"Is the commutation provided by the Pennsylvania act of May 11, 1901, 
a 'rule of crédit' within the meaning of section 5544 of the Revised Stat- 
utes? 

"I am, after careful considération, of the opinion that a discretionary 
commutation, such as that provided by the Pennsylvania act, is not a rule 
of crédit within the meaning of Rev. St. § 5544. The very expression 'rule 
of crédit' necessarily implles a fixed and ascertained System w'hich is not 
dépendent upon the judgment or caprice of an indiyidual, but which applies 
to ail of a given class upon some deflnite principles. I do not mean to intl- 
mate that the mère fact that the good behavior of a convict is the condi- 
tion of commutation, and that that must be ascertained by the judgment 
of an individual, necessarily invalidâtes the commutation, or makes it less 
a rule of crédit. Some ofliclal must be given the discrétion to détermine 
wbether the couvlct has by good conduct earned the commutation provided 
by law. It would seem, however, that those only can definitely ascertain 
the fact of good conduct who are brought into direct relations with the pris- 
oners. The Pennsylvania act, therefore, imposes upon the prison officiais, 
in the first instance, the duty 'to détermine the amount of commutation 
* • * to be allowed to any convict.' Such commutation might be a rule 
of crédit, within the meaning of the Revised Statutes of the United States, 
if the only discrétion as to the allowance of the commutation was that of the 
prison inspectors who, by reason of their office, would ascertain with rea- 
sonable certainty the fact of good behavior. 

"That Congress had such a commutation in mlnd Is also shown by the 
amendatory act of March 3, 1875, which provides for a commutation of 
flve days in each calendar month, 'during which no charge of misconduct 
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shall hâve been sustained against each severally,' and whlch provides that 
'a certiflcate of the warden or keeper of such prison penitentiary ot such 
déduction shall be entered on the warrant of commitment.' 

"Such a commutation, while necessarily dépendent upon the judgment 
of the warden as to the fact of good behavior, yet proceeds upon defluite 
princlples, and Is a matter of officiai record. 

"It is obvious, however, that the Pennsylvania act does not leave thls 
question to the prison officiais. Their judgment is not final. Indeed, their 
conclusion as to whether any crédit shall be allowed to a prisoner, and, If 
so, the amount thereof, is advisory only. In the language of the act, they 
'proceed to détermine the amount of commutation which they shall recom- 
mend to be allowed to any convict,' and such recommendation is to be sent 
once every month to the Governor, who 'may, in his discrétion, decrease or 
Increase the amount of the commutation as recommended by said board.' 

"Elven hère the discretlonary nature of the commutation does not end, 
for the act further provides that even the Governor may not decrease or in- 
crease the amount of the commutation 'until the Lieutenant-Governor, Sec- 
retary of the Commonwealth, Attorney-General, and the Secretary of In- 
ternai ACCairs, or any three of them, after full hearing, upon due public 
notice and In open session, according to such rules as they shall provide, 
shall hâve recommended the said commutations and diminutions of sentences.' 

"This method of procédure Is preclsely the method provided by the exist- 
Ing statutory laws of Pennsylvania for the pardon of offenses. It employa 
the agency of what Is known as the 'Pardon Board,' and it vests tlie discré- 
tion as to whether any commutation should be allowed, and, if so, in what 
amount, In the Governor of the state. Probably there was reason for this 
method of allowing the commutation. The Législature of Pennsylvania may 
hâve supposed, and it seems to me with reason, that any commutation whlch 
was independent of the action of the Governor would be an undue trespass 
upon his high prérogative of executive clemency. 

"TJnquestlonably every commutation is a species of pardon, and the fact 
that in Pennsylvania ail such commutations hâve only been allowed with 
the concurrence of Its chief executive justifies the conclusion that under 
the constitutional System of that state the Législature could not by law re- 
duce any sentence, and that any system of commutation could only be in 
the exercise of the pardoning power which had been vested in the Governor 
by and with the advlce of the board of pardons. 

"In the case of Commonwealth ex rel. .Johnson v. Halloway, 42 Pa. 446 
[82 Am. Dec. 526], an act of the Législature of Pennsylvania, wliich pro- 
vided for a graduated déduction from sentences for good behavior, was held 
to be imconstitutional by the Suprême Court of that state, on the ground 
that it was an interférence with the judicial power of the commonwealth, 
which had been vested by the Constitution of that state in the judicial de- 
partment of the government. 

"In thls connection, référence may also be made to the comparatively 
récent case of Diehl v. Rodgers, 169 Pa. 316-323 [32 Atl. 434, 47 Am. St Rep. 
908], in whlch the Suprême Court of Pennsylvania diseusses the incom- 
petency of the législative department to restrict the prérogative of executive 
clemency. After quotlng the language of the Suprême Court of the United 
States In Ex parte Garland, to the efifect that Congress can nelther limit the 
effect of his (the Présidents) pardon, nor exclude from its exercise any 
class of offenders, Mr. Justice Mltchell continues : 

" 'The Constitution of Pennsylvania glves the Governor the same unlim- 
Ited power of pardon, with the single exception of cases of Impeachment, 
though the exercise of the power is controlled by the condition précèdent of 
a recommendation by certain offlcers conyenlently known as the "Board of 
Pardons." The Constitution deals with the pardoning power, not as a pré- 
rogative clalmed by divine right, but as an adjunct to the administration of 
Justice, recognized In ail clvilized governments as necessary by reason of the 
fallibllity of humian laws and human tribunals. The power so recognized 
Is granted without distinction in regard to offenses or their conséquences, 
and with no exception or limitation but the one noted— of impeachment. 
The fact that one is made showa that the subject of exceptions wa» cou- 
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sldered, and therefore, "Expressio unius, exclusio alterius est." The power 
cannot now be further restricted, or its opération limlted by législation.' 

"Under the Pennsylvania act there is, in my opinion, no flxed 'rule of 
crédit,' in tlie proper sensé of the term. The prison inspectors recommend, 
in their discrétion, a certain diminution of the sentence for good behavior. 
The act then provides: 'Every convict • * • may, if the Governor shall 
se direct, and with the approval of the board of inspectors or managers, 
earn for himself or herself a commutation or diminution of his or her sen- 
tence or sentences,' etc. 

"It is thus apparent that though the behavior of a convict be above criti- 
clsm, and though the prison officiais certify to the excellence of hls conduct 
whlle in their custody, yet the Governor may refuse, at his pleasure and in 
his discrétion, to grant the commutation. And such exercise of discrétion, 
assuming the power to be vested in him, might in many instances be en- 
tirely justified, for good behavior while in custody does not necessarily justify 
the conclusion that a given convict ought to be released. It is a matter 
of common expérience to those familiar with the science of penology that 
often the worst offenders against the laws are the best-behaved convicts, 
and those who are least guilty fret under the unaccustomed resti'aint of 
prison life and violate its discipline; and the Governor might well reach the 
conclusion, in any particular case, that a habituai criminal, who had been 
repeatedly pardoned for previous offenses, should not be released before the 
expiration of his term, even though hls conduct while In prison had been 
above reproacb, and a favorable recommendation had been made by the 
prison officiais. 

"This distinction, however, is emphaslzed In section 5, which provides 
that the board of Inspectors of prisons 'shall hâve full discrétion to recom- 
mend the withholding of the allowance of commutation for good conduct, 
or of a part thereof, as a puuishment for offences against the discipline of the 
prison, or for any attempt to escape therefrom.' In such case they are to 
give their reasons in wrlting for such disallowance, and the act then pro- 
vides that the 'Governor may, in his discrétion, decrease or inerease the 
amount of commutation as recommended by said board.' 

"Thus two convicts may each hâve been recommended for commutation, 
but the Governor may deny to one the remission of sentence which he 
grants to the other. In my opinion, such a discretionary exercise of clemency 
cannot be regarded as a 'rule of crédit.' 

"I do not question in any respect the policy of the Pennsylvania act of 
Assembly or the wisdom of its provisions. With that I hâve nothing what- 
ever to do. Nor do I question the power of the state of Pennsylvania to 
provide for its own prlsoners a System of commutation which is discretionary 
in Its nature. With that I hâve nothing whatever to do. I am, however, of 
opinion, reached after due délibération and with some reluctance, that the 
System of commutation provided by the act of May 11, 1901, is not a 'rule of 
crédit' wlthin the meaning of Rev. St. | 5544. If such a System were within 
the purview of the section cited, I should be disposed to question its constitu- 
tionality, for I cannot belleve that it is compétent for Congress either itself 
to trespass, by législative enactment, upon the power of the Président un- 
der article 2, section 2, paragraph 1, of the Constitution, 'to grant reprieves 
and pardons for offences against the L'nited States," or to delegate a power, 
which in no substantlal respect differs from that of executive clemency, to a 
State Législature. 

"If a statute be susceptible of two constructions, one of which is consti- 
tutlonal and the other unconstitutional, that construction should be favored 
which saves the validity of the act. Upon this well-settled rule of construc- 
tion, I prefer to so construe Rev. St. § 5544, as to exclude from Its purview 
any System for the remission of sentences which Is dépendent upon the pleas- 
ure of the pardonlng power of a state. To hold the contrary would be in 
effect to concède that Congress could delegate the pardoning power in the 
matter of fédéral prlsoners to the Governor of a state. No one would pré- 
tend that Congress could pass a law which would in effect provide that any 
United States prisoner could be pardoned, or hâve his sentence commuted, 
by the Governor of a state in which he is Imprisoned, and yet in the last 
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analj-sis this Is prccisely what tlie Pennsylvania act provides. It Is not 
uecessary to impute sucli an intention to Congress. In the absenct of ju- 
dicial construction, it is safer to conclude that Congress had in mind a Sys- 
tem of commutation whlch, proceeding iipon flxed standards and not dé- 
pendent upon ttie mère pleasure of an officiai, could properly be called a 
'rule of crédit.' 

"ïlie Pennsylvania act suggests another and more serions question— 
wbether any commutation can liave any application in our constitutional 
System to sentences previously imposed. Upon principle and autbority, a 
commutation is, iu effect, tbe exercise of tlie pardoning power, at least so far 
as pre-existing sentences are concerned. Tbe poAver of tbe législative de- 
partment of the government to tbus affect tlie action of tbe judicial and tbe 
prérogative of tbe executive bas been questioned in many states. 

"In Commonwealth v. Halloway, 42 Pa. 442 [82 Am. Dec. 52C], sucb laws 
were held to be an unconstitutional trespass upon tbe judicial power of 
tbe government. In tbe cases of In re Victor, 31 Ohio [St.] 206; Lee v. 
Murpby, 22 Grat. 799 [12 Am. Rep. 563] ; Diehl v. Rodgers, 169 Pa. 316 [32 Atl. 
424, 47 Am. St. Rep. 008]; Haley v. Olarli:. 2G Ala. 439; People v. Moore, 62 
ilicb. 490 [29 N. W. 80]; State v. Sloss, 25 Mo. 291 [60 Am. Dec. 467]; Ten- 
nessee V. Fleming, 7 Humph. 1.52 [46 Am. Dec. 73]— the bigbest courts of Obio, 
Virgina, Pennsylvania, Alabama, Michigan, Missouri, and Tennessee bave 
said, in effect, that a commutation was a species of pardon, and in the Ala- 
bama, Michigan, and Missouri cases tbe court declared invalid acts of tbe 
Législature wbieb attempted to affect sentences of the courts in criminal 
cases. 

"The conclusion whlch 1 bave reacbed, that tbe Pennsylvania act of May 
11, 1901, does not provide a 'rule of crédit' witbin the meaning of Rev. St. 
§ 5544. makes it unneccssary for me to express any opinion as to "vvbetber 
commutation laws can affect pre-existing sentences. 

"You are autborized and directed to advise tlie appropriate officiais of any 
penitentiary or prison in your dista'ict in wlùch United States prisoners are 
now confined that the government cannot recognize tbeir right to discliarge 
any United States prisoner by virtue of the commutation provided by the 
act of May 11, 1901. 

"As tlie Pennsylvania act reisealed the system of commutation thereto- 
fore enforeed in the state of Pennsylvania, tiiere would not seem to be any 
System of commutation under tbe state laws now applicable to United 
States prisoners under Rev. St. § 5544. Tbe commutation provided by Con- 
gress in the act of March 3, 1875 [18 Stat. 479, c. 145], 1 Supp. Rev. St. 89 
[U. S. Comp. St. 1901, p. 3722], therefore, becomes applicable to sucb prisoners, 
and the government will recognize sucb allowance wheu made in accordance 
with the provisions of the act. 

"You are directed to advise the officiais of sucb prisons or penitentiaries 
tliat any discharge of any United States prisoner under tbe act of May 11, 
1901, or otherwise than as stated in this opinion, will be at tlieir péril. 
"Very respectfully P. C. Knox, Attorney General." 

Since the foregoing letter was written, Congress has acted upon the 
subject, and has passed the act of Jtme 21, 1902, c. 1140, 32 Stat. 397 
[U. S. Comp. St. Supp. 1903, p. 448], which now applies to ail sen- 
tences imposed after July 21, 1902. 

The relator is remanded to the custody of the warden; but, as 
the government concèdes that his term of imprisonment ended a few 
days ago by the application of the fédéral statutes concerning com- 
mutation, he is entitled to be discharged from custody at once, on 
payment of costs, or on taking the proper steps under the insolvent 
act of the state. 



DAVIDSON V. GBEEN. 999 

DAVIDSON V. GÎEIEEN et al. 

(District Court, W. D. New Xork. January 25, 1904.) 

No. 7. 

1. Admiealty— Suit foe Mabitime Services— Counterclaim. 

In admiralty, a set-off or counterclaim for damages cannot be consid- 
ered, to reduce a cla,im for maritime services, unless the damages upon 
whicli it is based arose out of tlie same transaction. 

2. Same— Suit fok Repaies to Vessel— Set-Off. 

A written contract for repairing a vessel enumerated many items of 
VFork to be doue and materials furnished, and fixed the price to be paid 
therefor, and at the end provided that the enumerated détails were sim- 
ply an outline, and that the contractor was to do "a proper and suitable 
job to put the vessel in flrst-class shape." Held, that ail repairs made by 
the contractor, and which were necessary to put the vessel in good con- 
dition, whether speclfied, or made pursuant to a subséquent oral agree- 
ment, but in connection with those specified, were within the written con- 
tract, and that in a suit to recover for eàra repairs, not speclfied therein, 
the owner could set ofC claims for damages arising from the fallure of the 
contractor to complète the specified work in the manner required by the 
contract. 

In Admiralty. Suit in personam to recover for repairs. 

Clinton & Clinton (George Clinton, Jr., of counsel), for libelant. 
Clinton & Thomas (Spencer Clinton, of counsel), for respondents. 

HAZEL, District Judge. This proceeding bas been brought in per- 
sonam to recover from her owners the sum of $1,929.83 for repairs and 
materials furnished to the excursion steamer Pearl at Bay City, Mich., 
between April 28 and July i, 1898. Evidence was ofifered by the re- 
spondents, and was admitted, to prove that on April 22, 1898, an agree- 
ment in writing was entered into between libelant and Joseph H. Reb- 
stock and John Johnson, acting for the owners, to so rebuild the Pearl 
as. to make her stanch, seaworthy, and fit for navigation. The char- 
acter of the repairs is set forth in détail. The spécifications enumer- 
ate many spécifie items of work and labor to be performed, and material 
to be furnished, to fulfill the contract, and to enable the Pearl to pass 
government inspection as a passenger steamer. The contract price 
agreed upon was $6,000, payable in installments within one year from 
July I, 1898. The full amount was eventually paid, the last install- 
ment having been received more than a year after the date of the agree- 
ment. At the end of the agreement was a provision that the enu- 
merated détails of repair work for the vessel, and the materials to be 
furnished, were simply an outHne thereof, and that the libelant was 
to perform "a proper and suitable job to put the vessel in first-class 
shape." The libelant seeks to recover for extra repairs and material 
furnished, not for any of the work specified in the paper writing. The 
amended answer of the respondents refers to the written mémorandum, 
and allèges that the libelant did not render the services therein enu- 
merated in a workmanlike manner. This caused additional expendi- 

1F 1. See Admiralty, vol. 1, Cent. Dig. §§ 32T, 330. 
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ture by respondents to complète the repairs included în and required 
by the agreement. It is also alleged in the answer, and the proofs 
support the allégation, that, under the original contract, subséquent to 
making the repairs at Bay City, a paroi arrangement was entered into 
between the parties for other repairs at further expense to the respond- 
ents. Thèse were made upon the vessel at Buffalo, N. Y., her port 
of bail. The answer further allèges excessive charges for certain labor 
and materials concededly ordered by respondents under the paroi ar- 
rangement, and libelant's wrongful conversion of the Pearl's capstan 
or windlass, valued at $250. Upon argument, respondents' counsel 
concèdes that no affirmative judgment can be awarded, but insists that 
the damages sustained as a resuit of libelant's failure to perform the 
services included in the agreement in a proper, workmanlike manner 
may be recouped to the extent of diminishing or extinguishing libelant's 
claims. It is well settled in admiralty that an independent set-off or 
counterclaim cannot be considered to reduce or diminish a claim for 
maritime services unless the dlmages upon which the set-off or recoup- 
ment is directed arise out of the same transaction. Ebert v. The 
Schooner Reuben Dowd (D. C.) 3 Fed. 520 ; The Zouave (D. C.) 29 Fed. 
298; The Frank Gilmore (D. C.) 73 Fed. 686; American Steel Barge 
Co. V. Chesapeake & O. C. A. Co., 1 16 Fed. 857, 54 C. C. A. 207 ; Ken- 
nedy V. Dodge, Fed. Cas. No. 7,701 ; 2 Pars. Ship. and Admy. 433. 

Accordingly the first point to be decided is whether the damages 
claimed to hâve been sustained by the owners of the Pearl in consé- 
quence of libelant's failure to perform the agreement of April 22d 
may be recouped where the libel filed seeks to recover compensation 
for extra services and materials furnished, and which were not ex- 
pressly included in the terms of the written document. The libelant 
contends that the doctrine of set-ofï and recoupment cannot be applied, 
for the reason that recovery is demanded upon an independent claim, 
and having no connection with the original arrangement to repair the 
vessel. The évidence, however, does not support this contention. The 
mémorandum under which much of the work upon the vessel was per- 
formed expressly states that the variety of items of labor therein speci- 
fied was only an outline of what the parties contemplated as actually 
necessary to be donc. The written agreement imports the obvions in- 
tention for additional repairs to be made, other than such as were 
therein specifically stated. The extra repairs referred to in the libel 
were praetically performed simultaneously with the repairs included in 
the original contract, and the entire work must be regarded as having 
been donc pursuant to a written agreement, and an oral arrangement 
subséquent thereto, but which is contemplated by the written agree- 
ment itself, and which, with the writing, constitutes a single con- 
tract between the parties. For this reason, I am of the opinion that 
the recoupment pleaded is not in the nature of an independent set-off. 
The cases cited by proctor for libelant do not appear to be authorities 
for holding that damages sustained may not be recouped to reduce a 
claim in such a case as this. Stress is laid upon The Zouave, supra, 
which is clearly distinguishable. There the contract was dated in Sep- 
tember, 1883, and was in relation to a boiler which was put into the tug 
about one year afterwards. The boiler was accepted after thorough 
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inspection and examination, and paid for. Subsequently, in March, 
1885, and thereafter at intervais, other repairs having no connection 
with the original contract were made by the libelant upon the tug. 
The cross-libelant charged that the boiler was improperly constructed, 
and sought to recoup damages arising from a breach of contract to 
furnish the tug with a suitable boiler. This the court correctly held 
was another and earlier transaction, having no relation to the one in 
controversy. In the case at bar the repair work was done under the 
writing of April 22d. The extra repairs were being made practically 
at the same time, and before the delivery of the vessel to the owners, 
and under the oral agreement, which has been construed as simply a 
part of one final and comprehensive agreement, covering the entire 
work. The written agreement required libelant "to move seats in the 
fore end of cabin to abreast of the paddle boxes" ; also "to construct a 
new hurricane deck the entire width and length of the steamer; said 
hurricane deck to be supported with turned oak stanchions of sufficient 
number and size and rolling rods, if necessary." It obliges the libel- 
ant to "put the gallows f rame in condition to pass inspection" ; to sup- 
ply fender covering part of the promenade deck rim, also rail above 
said rim and fill with wire or rope netting between the rim and rail." 
The agreement contains provisions to repair outside of paddle boxes, 
and cover the top thereof. The hurricane deck was to hâve been pro- 
vided with a hand rail and seats. The évidence of the respondents 
shows that, soon after the delivery of the vessel at Bufïalo, the atten- 
tion of libelant was directed to his failure to comply with the terms 
of the agreement in respect to the détails specified. The testimony 
of Mr. Hickman and Mr. Rebstock on this point shows that Capt. 
Davidson, the libelant, by implication, at least, acknowledged that 
the services rendered were incomplète in certain particulars, which were 
indicated, and that Hbelant replied, in substance, that respondents could 
fix thèse things up, and he would pay the bills. Considération of ail 
the évidence leads to the conclusion that a reasonable déduction must 
be made on account of the expense incurred by the owners of the 
Pearl for additional repairs made by them, and which, in my judgment, 
the évidence shows libelant was obliged to perform under the contract, 
as finally settled between the parties. Subséquent to the delivery of 
the vessel, and while she was in service, it was further ascertained that 
the gallows frame had not been sufficiently strengthened. The évi- 
dence shows that the only repairs made upon the gallows frame consist- 
ed of hewing out a portion of the decayed timber, and putting in the 
cavity a dutchman or block to cover the opening, which in turn was cov- 
ered by an iron plate. Thèse repairs to the gallows frame were not 
a sufficient compliance with the intention of the contracting parties. 
The iron sheet covering appears not to hâve given sufficient and lasting 
strength, owing to decayed timber to which the iron plates were at- 
tached. The évidence of the libelant is to the effect that he was merely 
required to do a good job of patching, which would last a year or two. 
There is satisfactory évidence that more durable repairs were contem- 
plated and paid for by respondents. The évidence shows that re- 
spondents were put to loss and expense on account of libelant's failure 
to make proper and suitable repairs as specified in that portion of the 
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contract reduced to writing, and accordingly I allow the followîng- sums 
as an offset to libelant's claim : Additional repairs to gallows f rame, 
$150; seats on promenade deck, $150; rolling rods, $20; netting, 
$125; repairs to main deck, $150; replacing seven knees, $35; work 
done on paddle boxes, $75 ; seats and rail around tiie hurricane deck, 
$150; battening under guard rim, $75; amounting in ail to $930. 
The priées allowed in réduction are considerably less than the évidence 
establishes as the value of the additional repairs actually made upon the 
Pearl by her owners since she vvas repaired by libelant. But, consider- 
ing that the Pearl is quite old, and has been in use for a number of 
years as an excursion steamer, and in the absence of a more spécifie 
contract to repair, ail the damages which respondents claim to hâve sus- 
tained will not be allowed. Equitably, it is clearly established that 
reasonable set-off should prevail against libelant's claim for extra re- 
pairing, and I hâve therefore fixed the basis of damages and the 
amount with a view of a fair adjustment of the controversy between the 
parties. Evidence of the respondents does not substantiate the claim of 
exorbitant prices charged for outfitting and for gênerai repairs made 
upon the Pearl; neither does the évidence justify making the déduction 
claimed for loss or conversion of the vessel's capstan or windlass. 
Whether the capstan or windlass had any value, other than for old iron, 
has not been proved, and, therefore, in the absence of such évidence of 
value, no allowance will be made. 

Decree may accordingly be entered for libelant for $1,929.83, with 
costs, less the sum of $930, which sum may be applied in réduction of 
libelant's damages. 



UNITED STATES, to Use of KINNEY, v. BELL. 

(Circuit Court, E. D Pennsylvania. February 29, 1904.) 

No. 32. 

1. Clekk or Court— Pailitee to Issue Summons. 

A clerk of a court is essentlally a mlnisterial officer, and has notlilng to 
do with the character or purpose of papers which are tendered to him to 
be filed. When suit is ordered or process directed to be issued, It is his 
duty to comply, if the party is prima facie entitled to it; and for failure 
to do so he is liable for any loss, the measure of his responsibility belng 
the damages whioli hare resulted therefroni. 

2. Same— Action foe Damages— Déclaration oe Complaint. 

In an action on the officiai bond of a clerk of the Circuit Court for re- 
fusai to issue a summons, the plaintiff must state in his déclaration enough 
to show that he had a good cause of action against the parties whom he 
desired to sue. He cannot simply claim as damages the amount for which 
he wanted to bring suit, and a déclaration or complaint which does noth- 
ing more is demurrable. 

3. Same — Action on Official Bond— Nominal Damages. 

Where there has been a breach of officiai duty by a clerk, resulting in 
substantiel damage, suit may be brought on the officiai bond in the name 
of the United States, for the use of the party injured; but, to maintain 
such action, something more than nominal damages must be shown. 

If 1. See Clerks of Courts, vol. 10, Cent. Dig. §§ 125, 126. 
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Robert D. Kinney, for plaintiff. 
Wm. M. Stewart, Jr., for défendant. 

ARCHBALD, District Judge. On December 29, 1902, Robert 
D. Kinney, the use plaintiff, presented to the défendant, Samuel Bell, 
clerk of this court, a prsecipe signed by himself for a summons in as- 
sumpsit against Thomas K. Finletter, Charles B. McMichael, and 
Henry J. McCarthy ; accompanying it with a déclaration or statement 
of his intended cause of action. The parties so named as défendants 
were, as is well known, the judges at the time of the court of common 
pleas No. 3 of Philadelphia, against whom it was sought by Mr. 
Kinney to bring suit in this court in his own behalf. Col. Bell refused 
to obey the prœcipe and issue the summons ordered, or even to allow 
the papers so presented to him to be filed. However commendable 
this act, on gênerai principles, in order to prevent useless, if not vexa- 
tions, litigation, it must be judged of from a purely légal standpoint 
hère. 

The clerk of a court is essentially a ministerial officer. 7 Cycl. Law 
& Pro. 196. And he has nothing to do with the character or purpose 
of papers which are tendered to him to be filed. When suit is or- 
dered or process directed to be issued, it is his duty to comply, if the 
party is prima facie entitled to it ; and for failure to do so he is liable 
for any loss, the measure of his responsibility being the damages 
which hâve resulted therefrom. 7 Cycl. Law & Pro. 228. As to this 
there is no controversy, and the only question is with regard to its 
application. 

In the case in hand, the plaintiff, on presenting his prœcipe, was en- 
titled to a summons, regardless of the character of the parties défend- 
ant named therein, or whether, in the opinion of the clerk, the state- 
ment with which it was accompanied showed a cause of action against 
them which was cognizable hère. That was a question for the court, 
which he could not pass upon. Just what that cause of action was, 
in ail its parts, we do not know; the plaintiff not having seen fit in 
this case to exhibit a copy of the déclaration or statement of demand 
which he sought to file in that, and his récital of it in the présent rec- 
ord being anything but clear. But it did not necessarily dépend on 
the diverse citizenship of the parties — this being but one of the 
grounds of the court's jurisdiction — so that the fact that this did not 
appear was not material. The plaintiff was entitled to a summons 
on his praecipe, as it stood. It did not hâve to be accompanied with a 
déclaration — much less, with one that showed a good cause of ac- 
tion — and the act of the clerk in refusing to docket the case and issue 
a summons was not justified. The only inquiry, then, is as to the 
damages which are shown to hâve been sustained. 

The plaintiff claims to hâve lost the amount for which he tried to 
bring suit, but was not allowed to, which he states as $26,546.18. 
But the mère fact that he thought he was entitled to recover that 
sum does not prove that he was, nor estabhsh, without more, that he 
was injured to that extent by being deprived of the opportunity of 
trying to do so. He must bring forward enough to show that prima 
facie, at least, he had a good cause of action against the parties whom 
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he desired to sue, and only as this is donc is he entitled to maintain 
his action. Stevens v. Rowe, 3 Denio, 327; State v. Fleming, 124 
Ind. 97, 24 N. E. 664. But, as already stated, only in the vaguest and 
most indefinite way is any sort of a case against them suggested. 
His proposed action, as he avers, was "for the purpose of obtaining 
redress by due course of law for the deprivation * * * of certain 
rights and privilèges secured to him by the Constitution and laws 
[whether of state or nation is not indicated], and to vvhich he had 
then recently been subjected by the persons in said prsecipe naraed 
as défendants ; the said persons having perpetrated said deprivations 
by means of certain acts done by them under color of the laws, cus- 
toms, and usages of the state of Pennsylvania, whose duly comniis- 
sioned and legally qualified ofFicers of its judicial power they at the 
time of their so doing in fact were." So far as this is at ail intelli- 
gible, the plaintifif cornes very near to pleading himself out of court ; 
it being évident that his complaint was for acts done by the proposed 
défendants in their judicial capacity. But without stopping to en- 
large on that, no cause of action of any character against them is dis- 
closed. What particular rights he was deprived of, in what way this 
was accompHshed, or what was the instrumentality of the défendants 
therein, is not in the remotest degree suggested. He is compelled to 
fall back, therefore, on the bare fact that he wanted to bring suit for 
the amount named, because of some supposed grievance, and vi^as 
not permitted to do so. Whatever the mistake of the clerk in refus- 
ing to allow it, there is nothing to show that he lost anything but the 
opportunity for a lawsuit, and considerably more than this was re- 
quired. It is true that in Balt. & Ohio R. R. v. Weedon, 78 Fed. 584, 
24 C. C. A. 249, the failure of a clerk to issue process as ordered for 
the review on appeal of a judgment obtained against the moving party 
was held to make him liable for the amount which had been recov- 
ered. But this certainly goes to the verge, réversible error being pre- 
sumed, instead of probable error required to be proven ; but the plain- 
tifif at least laid ground for it in his complaint, by stating the facts and 
averring the commission of error, which sufïiciently distinguishes the 
case from what we hâve hère. 

It is said, however, that, the refusai of the clerk being a breach of 
ofificial duty, the plaintifif is at least entitled to nominal damages. 
Heater v. Pearce, 59 Neb. 583, 81 N. W. 615. This might be true if 
this was an action of tort against the clerk alone, the plaintifif being 
justified in bringing suit to establish his right and compel a récogni- 
tion of it, although there are excellent authorities which hold that 
even in that case something more than nominal damages must be 
shown. Williams v. Mostyn, 4 Mees. & Wellsby, 145 ; Stimson v. 
Farnham, L,. R. 7 Q. B. Cases, 175 ; McAllister v. Clément, 75 Cal. 
182, 16 Pac. 775. But the action is based on the defendant's bond, 
and, if judgment is entered at ail, it must be for the full amount of the 
penalty, against both the clerk and his sureties. This bond is given 
to the United States, for the joint protection of both the government 
and private suitors, in a sum which is supposed to be adéquate for 
that purpose. Where there has been a breach of ofificial duty, result- 
ing in substantial injury, suit may, no doubt, be brought upon it in 
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the name of the United States, to the use of the party injured. How- 
ard V. U. S., 102 Fed. yy, 42 C. C. A. 169. But it is a perversion of 
this right to invoke it where nothing but nominal damages are shown, 
and a recovery asked, as hère, for $20,000, to secure the payment of 
6 cents. 

Let judgment be entered on the demurrer in favor of the défendant, 
with costs. 

NOTE. 

In O'Connell v. Mason, 127 Fed. 435, it was held that a suit against a ]udge 
for acts done in a judicial capacity, even in excess of his jurisdiction, could 
not be maintained, and, baving been bogun in forma pauperis under Aet July 
20, 1892, 27 Stat. 252 [U. S. Comp. St. 1901, p. 706], would be dismissed, oa 
motion, as frirolous. 
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THE SOUTHWARK. 

(District Ctourt, E. D. Pennsylvania. February 18, 1904.) 

No. 7. 

1. CoLi-isioN— CosT OF Repaies— Evidence. 

The cost of repairs for damage by collision Is proved prima facie by 
testimony that the repairs were rendered necessary by reason of the col- 
lision, that they were made, and at the lowest priée, and the testimony of 
the ship's agents that they had paid the bills. 

2. Same— Damages Recovebable— Suevet and Docking Charges. 

Where repairs made necessary by collision and other repairs are made 
at the same time, the cost of the survey and docking charges wil! be 
divided. 

In Admiralty. Suit for collision. On exceptions to report of com- 

missioner. 

Henry R. Edmunds, for libelant. 
Horace L. Cheyney, for respondent. 

J. B. McPHERSON, District Judge. The solution of the dispute 
in this case concerning the cause of the steamship's injury was so 
likely to be afïected by the testimony concerning the character and 
extent of the injury itself, that the whole matter was referred to a 
commissioner by agreement, in order that he might détermine both 
the cause of the injury, and what amount, if any, the libelant might 
be entitled to recover. His report, which is now before me upon ex- 
ceptions, is a very satisfactory présentation of the facts as he has 
found them from the conflicting évidence. Upon the main point in 
controversy I agrée that his finding is in accord with the more prob- 
able view of the matter, and that much of the injury from which the 
steamship was found to be sufïering was caused by stranding upon 
the rocky bottom near the wharf from which the tug was engagea in 
taking her away. This being so, the testimony leaves no doubt about 
the négligence of the tug or about the innocence of the steamship. 
The full hability of the tug being thus established, the cost of the re- 



1006 127 FEDERAL RErOETER. 

pairs is to be ascertained by évidence of the usual kind. The metliod 
of proving the cost of the repairs that were donc at Philadelphia is 
not objected to, but part of the damage was repaired at Liverpool, 
and one of the objections to the commissioner's report is that he did 
not require the production of compétent évidence in order to prove 
the cost of the work that was done at that port. In the réception of 
évidence on this point the commissioner states that he followed the 
practice that has prevailed in tliis district for more than 20 years, and 
an examination of the record shows the correctness of his statement. 
Since the case of The Rebecca v. The America, Fed. Cas. No. 11,619a, 
it has been held in this district that the cost of repairs is proved prima 
facie by testimony that "the repairs were rendered necessary by rea- 
son of the collision, that they were made, and at the lowest price, and 
the testimony of the ship's agents that they had paid the bills." In 
the report of the case on appeal to the Circuit Court (4 Fed. 337) the 
facts are there stated to be, that the master testifîed before the com- 
missioner concerning the aggregate cost of the repairs, and that the 
owner's agent then testifîed that he had paid the bills that made up 
this aggregate, and produced the receipted accounts approved by the 
master, although the agent admitted that he had no personal knowl- 
edge that the repairs had been made. Another statement of the facts 
is to be found in the commissioner's original report, on file in the 
clerk's ofifice, in the following language : 

"The master testifies wliat damage was done, and what was the cost of 
the necessary repairs. He also testifies as to several other items of daim, and 
he distinctly establishes the fact that the repairs were actually made, and 
that the services were actually rendered. Both he and Mr. Gardeiclîe testify 
as to the care exerciscd in securing the repairs at the lowest possible price, 
and the charges for the greater part of the other items are regulated by the 
custom of the port. Wlien, in addition, It is shown that the bills rendered were 
approved by the master, that they were actually paid by the agents of the 
Rebecca, and on her account, it seems to the commissioner to be satisfactorily 
established in the first instance that such Items constitute proper charges In 
this case." 

It should also be noted that an examination of the dépositions 
shows that a survey had been made, the report of which was no doubt 
before the commissioner. 

The évidence had been objected to as "secondary, when it ought 
to hâve been primary," and it was insisted by the respondent's proc- 
tor "that the proper parties to make proof of thèse facts were the 
persons who had made the repairs and rendered the services, and who 
had received payment for them." He refused to ofifer any testimony, 
and, as already stated, the commissioner (Hon. Wayne MacVeagh) 
ruled that a prima facie case had been made out. His ruling was sus- 
tained by Judge Butler, and also by Judge McKennan, before whom 
the case was heard on appeal to the circuit court. Judge Butler's 
opinion on this point is as follows : 

"It must not be overlooked that the only question raised by the excep- 
tions is whether tJie llbelarit has presented a prima facie case. As respects 
the repajrs, I caa see no room to doubt that he has. The testimony is di- 
rect, positive, and sutticiently certain. While more might bave been pro- 
duced, it was quite sufticient until answered." 
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Judge McKennan said : 

"But it is contended that thèse clalms were allowed upon insufflcient 
or Improper évidence. Payments were rendered to persons who rendered 
billa for repairs made upon the Rebecca, which were certiûed by the master, 
who superlntended the work, by the agent of the libelant. Ttis was primary 
proof of the expenditure, of its purpose and its necessity, and, unless an- 
swered by counter proof, was altogether suflficient to justify the allowance 
of such payments." 

The testimony in the présent case was at least as strong as in The 
America. As to some of the bills it was even stronger, for thèse had 
also been approved by the hbelant's underwriters, who settled their 
liabihty on this basis, and the correctness of thèse bills is therefore 
even more probable than if the master's approval stood alone. Upon 
pages 95 and 96 of Coote on Admiralty Practice the method of prov- 
ing the cost of repairs is thus referred to : 

"In cases of damage the registrar and merchants are entitled to hâve laid 
before them the ship' s protest and the survey, In addition to the various 
vouchers for the repairs. 

"A comparison of the vouchers with the protest and the survey will in or- 
dinary cases afCord the needful test whether the repairs charged are no more 
than what the actnal damage itself warranted; for such a comparison must 
lead to the certain détection of any attempt on the part of the shipowner 
to take advantage of his injury, and to make a new ship out of an old 
one by launching out into excessive and exorbitant réparation incompatible 
with the statements of the protest and the recommendations of the survey. 
If, however, the owners of a damagod vessel merely avail themselves of the 
occasion to efïect an additional réparation, without the intention of charging 
the other side with it, no exception will be taken either by the court or 
others. 

"In addition to the protest and survey, and the silent testimony of bills 
and receipts, it is compétent to the plalntiff to produee other évidence; e. g., 
the testimony of persons who saw the ship and the damage done to lier 
before the repairs were commenced, and who were capable, from practical 
expérience in shippiiig matters, of estimating the extent of the repairs ren- 
dered necessary by the collision, and what would be the expense of efCocting 
them. • * * Where a vessel has been damaged, the plaintiflC discharges 
the onus of proof which lies upon himself by bringlng in the protest, sur- 
vey, and vouchers for ail his payments, and such évidence is prima facie 
sufflcient. * * * It would appear that, whatever the question be, the 
vouchers are never required to be verilîed by the afHdavits of the various 
tradesmen and handicraftsmen from whom tfiey hâve emanated. By the prac- 
tice of the registrar and merchants they would appear to prove themselves." 

There can be no doubt that the protest, if there be a protest, and 
especially the survey, are quite as important items of the proof as the 
vouchers themselves. But I do not think it was essential to produce 
the Liverpool survey of the hull in the présent case, since the survey 
made at Philadelphia immediatély after the stranding was in évidence, 
and there was no suggestion that the ship had been injured after- 
wards. There was évidence enough to shift the burden of proof upon 
the respondent. 

But I think that the cost of the survey and the docking charges 
ought to hâve been divided; Other repairs, not made necessary by 
the stranding, were made at the same time, and the English rule, 
which divides the charges tmder such circumstances, see'ms to be fair 
and équitable (Marine Ins. Co. v. China Steamship Co., 6 Aspinall, 
Maritime Cases, 68; s. c. 11 Appeals Cases, 574; and Ruabon v. 
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London Assurance Co., 8 Aspinall, Maritime Cases, 346) ; and it was 
followed in this district in the unreported case of The Atlas v. Le 
Lion, No. "jy of 1895. 

A decree in favor of the libelant, with interest and costs, may be 
entered in accordance with this opinion. 



LOUDEN MACHINERT CO. v. AMERICAN MALLEABLE IRON CO. 

(Circuit Court, S. D. lowa, E. D. February 22, 1904.) 

No. 365. 

1. FoREiGN OoEPORATioNS— Actions— JuKisDicnoN— Service. 

Plaintiff, an lowa corporation, purcliased certain iron products of de- 
fendant, an Illinois corporation, to be delivered f. o. b. Chicago. A 
différence occurring between the parties was attempted to be settled by 
their attorneys, who resided in Clilcago, and, having failed, défendant'» 
président, having occasion to travel through lowa, stopped at plaintifï's 
place of business In order to settle the claim ; and, on his stating that 
it would be necessary to lay plaintiff's proposition before defendant's 
board of directors, notice of suit was served on him. Défendant owned 
no property in lowa, never had an ageney in the state, and never did 
any business there. HelU, that the service on defendant's président un- 
der such clrcumstances was insufBcient to confer jurisdiction of défendant 
on the lowa courts. 

2. Same— State Statutes— Spécial Appearance—Effbct— Fédéral Courts. 

A State statuts prohibitlng spécial appearance does not preclude a de- 
fendant sued in a state court, after removing the cause to the fédéral 
court, where spécial appearances are allowed, from appearlug specially 
and objecting to the service on the ground that the défendant was not 
amenable to the process of the courts of such state. 

3. Same— JuEisDiCTiON— Objections — Waiver. 

Where a forelgn corporation was sued in the state court, and flled a 
plea reciting fraud, and facts showing that the state court had no juris- 
diction over such corporation, and at the same time filed its bond and 
pétition to remove the cause to the fédéral court, such acts did not con- 
stltute an appearance or waiver of the corporation's objection to the 
state court's jurisdiction. 

W. J. Roberts, for plaintiff. 

H. Scott Howell & Son, for défendant. 

McPHERSON, District Judge. The plaintiff, a corporation and 
citizen of lowa, brought this action in the district court of Jefferson 
county, lowa, against the défendant, a corporation and citizen of Illi- 
nois. By a written contract between the parties, the défendant was to 
furnish certain iron products f. o. b. Chicago, consigned to plaintiff, 
in lowa. For a failure to so load the cars at Chicago, this action was 
brought to recover the damages by reason of such products enhancing 
in price. Each of the parties had an attorney in Chicago. Thèse at- 
torneys attempted to adjust the matters of différence, but failed. A 
Mr. Palmer was président of défendant. He was désirons of visiting 
Ottumwa, lowa, and he concluded to, and did, stop ofif at Fairfield, 

\ 3. See Appearance, vol. 3, Cent. Dlg. § 50. 
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lowa, where plaintiff's offices and works were. At Fairfield he tried 
to adjust the matter in suit. Plaintiff's officers made a proposition to 
him, which ht (Mr. Palmer) said he would take to Chicago and lay be- 
fore his board of directors; /he claiming he could not act upon it. 
Thereupon, and within a few minutes, a notice of this action was 
served upon him. 

The défendant had no office, place of business, agent, agency, or 
property in lowa, and never had. It had never done any business in 
lowa. The contract in suit was made by mail, and was an Illinois 
contract, to be by défendant wholly performed in Illinois. An officer 
going over the country "does not carry the corporation in his pocket." 
To enable a foreign corporation to be sued in this state, it must be 
engaged in business in this state. And the showing is that défendant 
never owned a dollar in property in the state, and never had an agency 
in the state, and never did any business in the state. But it is said 
that, because its président came to the state on a visit, and stopped ofif 
a train to try and settle a business différence, he thereby subjected his 
Company to the jurisdiction of the lowa courts. Carrying on of busi- 
ness by a corporation in another state means something more than a 
single transaction, and certainly something more than the one trans- 
action of an attempt to compromise a matter connected with a contract 
of the state where the foreign corporation résides and has its being. 
Morawetz on Corporations, vol. 2, §§ 979-981 ; United States v. Télé- 
phone (C. C.) 29 Fed. 17-35; Carpenter v. Westinghouse (C. C.) 32 
Fed. 434; St. Clair v. Cox, 106 U. S. 350-357, i Sup. Ct. 354, 27 L,. 
Ed. 222 ; St. Louis Wire Mill Co. v. Wire Co. (C. C.) 32 Fed. 802 ; 
Maxwell v. Railroad (C. C.) 34 Fed. 286; Reifsnider v. Publishing Co. 
(C. C.) 45 Fed. 433; Clews v. Iron Co. (C. C.) 44 Fed. 31; Doe v. 
Mfg. Co., 104 Fed. 684, 44 C. C. A. 128; Cooper Co. v. Ferguson, 113 
U. S. 727-734, 5 Sup. Ct. 739, 28 L. Ed. 1137. And the cases cited 
call attention to so many others that I need not multiply citations. 

As yet, I cannot believe that a foreign corporation, having a différ- 
ence with an lowa citizen concerning a contract not made in this state, 
surrenders itself to lowa courts because an agent, with or without 
authority, comes to this state, seeking to adjust such différence. If 
such be the law, then compromises, so much favored by law, are large- 
ly at an end as to foreign corporations. 

The only case called to my attention, upholding plaintiff's conten- 
tion, is one decided on the circuit by Judge Grosscup, in the case of 
Houston V. Filer (C. C.) 85 Fed. 757. But that case is not authorita- 
tive, and, standing alone, as it does, I cannot f oUow it. Nor is the 
other case cited by plaintiff's counsel (Insurance Company v. Spatley, 
172 U. S. 602^11, 19 Sup. Ct. 308, 43 L. Ed. 569) in point. Because 
in that case the company for years had done business in and under 
the laws of the state, including the issuance of, and the delivery within 
the state of, the policy in suit. The company having quit business in 
the state, an officer went to adjust the claim, and, while there, notice 
of suit was served on him. Judgment by default being rendered, it 
was upheld by the Suprême Court. But the state of facts in that case 
were quite différent from those in the case at bar. In that case the 
company for years had done business in the state, and such business 
127 F.— 64 
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had been done under the statutes of the state. The policy in suit 
was issued by virtue of the laws of the state. The officer had authority 
to make a settlement. In the case at bar the défendant had never 
done business in lowa. And the officer had no authority to make 
a settlement, but could only carry the proposition back to Chicago and 
lay it before his board of directors. 

The remaining question is, did défendant waive its freedom from 
suit by its appearance? The défendant filed pleas reciting fraud and 
the foregoing facts, ail of which, in efïect, was one plea, and that was 
that the state court had acquired no jurisdiction over the défendant. 
And at the same time it filed its bond and pétition to remove the case 
to this court, which instantly ousted that court of ail power. Noth- 
ing- remained for the state court to do, or which it could do, unless the 
défendant failed to file the record in this court. And probably not 
then, until this court made an order to remand. lowa has a statute, 
as hâve many of the states, prohibiting spécial appearances. And 
many persons, such as members of Congress and of Législatures, liti- 
gants, attorneys, and witnesses, are privileged from suit on certain oc- 
casions. And yet it is a privilège which, if not urged, is thereby 
waived. But according to the contention of plaintiff's counsel, it 
would be a waiver if such parties did not appear, and it would be a 
waiver if they did appear. If such be the law, then the privilège from 
suit would be a myth. Ail the courts hold, and notwithstanding sucti 
statutes, that such exemptions can be made to appear to the court, 
and the matter determined. And if such exemption is denied, the 
défendant can then plead to the merits, as appears from the case of 
Harkness v. Hyde, 98 U. S. 478, 25 L. Éd. 237. But the lowa statute 
denying the right to specially appear has been construed in Cibula v. 
Pitt's Sons' Co., 48 lowa, 528, to mean that spécial appearances are 
not allowable to object to the substance or to the service of the notice, 
and that the statute does not go to jurisdictional matters. And Judge 
Shiras held in Elgin v. Railroad (C. C.) 24 Fed. 866, that when the 
défendant filed a plea in the state court that it was not amenable to 
suit, and at the same time filed its pétition for removal, the invalidity of 
the service was not waived. But in ail such cases the question is not 
what the state court would hold, but the question is, what should this 
court hold, which does allow spécial appearances ? Goldey v. Morning 
News, 155 U. S. 518-526, 15- Sup. Ct. 559, 39 L, Ed. 517; Railroad 
V. Brow, 164 U. S. 271, 17 Sup. Ct. 126, 41 L. Ed. 431 ; Barrow Co. 
V. Kane, 170 U. S. iio, 18 Sup. Ct. 526, 42 L- Ed. 964; Cady v. As- 
sociated Colonies (C. C.) 119 Fed. 420. 

Ail that défendant did in the state court was to plead to the juris- 
diction of the court— to plead that the défendant was not within the 
state. In my opinion, the state court did not acquiré jurisdiction over 
the défendant, and that défendant has not surrendered itself to the 
jurisdiction of either the state court or of this court. And it is for this 
court, and this court only, to pass on those matters. 
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JULIUS KESSLER & CO. y. E. F. PERILLOUX & CO. 

(Circuit Court, E. D. Louisiana. April 8, 1902.) 

No. 12,982. 

1. FOBEIGN UOKPORATIONS— INTEESTATE COMMERCE— STATE LAWS— EFFECT. 

Where a foreign corporation sold whisky to défendants, to be shipped 
from ICentucky to New Orléans, and took the notes sued on, at tlie time 
of the sale, for the purchase price, which notes were payable in New 
Orléans, the transaction constituted an act of Interstate commerce, and 
was therefore not within Const. La. 1898, art. 264, providing that no 
domestic or foreign corporation shall do any business within the state 
without having one or more known places of business and an authorized 
agent or agents within the state, on whom process may be served, 

At Law. 

Julius Kessler & Co., a corporation of the state of West Virginia, brought 
suit against the commercial firm of E. F. Perillous & Co., and the individual 
members thereof, ail citlzens of the state of Louisiana, on two promissory 
notes, aggregating $2,021.21, with interest. The défendants excepted pre- 
emptorily, praying that the suit be dismlssed, substantially for the reasou 
that the plaintiff had not complied with the requirements of article 264 of 
the Constitution of the state of Louisiana of 1898, which provides that "no 
domestic or foreign corporation shall do any business in this state without 
having one or more known places of business and an authorized agent or 
agents in the state upon whom process may be served." A jury having been 
duly waived, the exception came up for trial, and was duly tried by the court 
without a jury, and proofs and arguments were heard. 

Lazarus & Luce, for plaintiff. 
Henry L. Garland, for défendants. 

Findings of Fact. 

PARLANGE, District Judge. The court fînds that the plaintifï is 
a corporation created under the laws of the state of West Virginia, 
and that it has not compHed with any of the requirements of said 
article 264 of the présent Constitution of the state of Louisiana. 

The court finds that a duly authorized agent of said plaintifif cor- 
poration came to the city of New Orléans, and sold in said city, to 
the défendants, certain whiskies, which were then in the state of 
Kentucky, but were to be, after said sale, shipped from the state of 
Kentucky to the défendants in New Orléans. 

The court fînds that the notes sued upon, or notes of which the 
same are renewals, were given at the time of the sale in said city by 
the défendants to the plaintifï corporation in considération of said 
sale, and that said notes were ail payable in said city. 

The court further fînds that the above matters constituted an act 
of Interstate commerce. 

Findings of Law. 

Article 264 of the présent Constitution of the state of Louisiana is 
identical in language with article 236 of the preceding state Con- 
stitution of 1879, with the only exception that article 264 is made ap- 
plicable to domestic as well as foreign corporations. Act No. 149, p. 
188, of the Louisiana Législature of 1890, the object of which was to 
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carry înto effect said article 236 of the Constitution of 1879, specially 
excepts "mercantile corporations" from the opération of said article 
of the Constitution. That act appears to be still in force. See State 
ex rel. Watkins v. Land & Timber Company, 106 La. 627, 31 South. 
172, 87 Am. St. Rep. 309. The case just mentioned has been cited in 
the brief of défendants' counsel as being a case supporting his views, 
but the opinion in that case opens with the statement that as the 
corporation involved in the case was "engaged neither in commerce, 
nor in the service of the fédéral government, it was within the povver 
of the State of Lonisiana to exclude it from her territory, or to admit 
it upon such condition, reasonable or unreasonable, as she thought 
proper to impose." 

Am. & Eng. Ency. of Law (2d Ed.) vol. 13, pp. 860, 861, verbis, 
"Foreign Corporations," after stating that a state has the right to ex- 
clude any foreign corporation from doing business within its limits, 
says : 

"Of course, what has bcen said must be taken with the qualiflcation that 
the statutes imposiug the restrictions and limitations must net be répugnant 
to the Constitution and laws of the United States. Where that is the case, 
they are wholly inoperative. But the only limitations of the right of a state 
to impose restrictions upon the right of foreign corporations of doing business 
within the domestic state, so far as the fédéral Constitution is concerued, are 
that the state caunot exclude from its limits a corporation engaged in Inter- 
state or foreign commerce," etc. 

See numerous cases in the notes. 

The law is further stated to the same effect în the said work, in the 
text and notes, vol. 17, p. 105, verbis, "Interstate Commerce." 

In the récent case of Nutting v. Massachusetts, 22 Sup. Ct. 239, 46 
L. Ed. 324, the Suprême Court said : 

"A state has undoubtcd power to prohibit foreign Insurance companies from 
mailing contracts of insurance, marine or other, within its limits, except upon 
such conditions as the state may preseribe, not interfcring with interstatc com- 
merce. [The underscoring is that of this court.] A coutract of marine Insur- 
ance is not an instrumentality of commerce, but a mère incident of commercial 
intercourse." 

There are, of course, numerous cases, many of which are cited in the 
brief of défendants' counsel, involving insurance companies and other 
corporations not engaged in interstate commerce, and in those cases 
constitutional provisions and laws similar to those involved in this case 
were held to be binding upon such corporations. Such a case was 
Denson et al. v. Chattanooga Nat. B. & L. Ass'n, decided by the Circuit 
Court of Appeals for the Fifth Circuit, and reported in 107 Fed. yyy, 46 
C. C. A. 634. But, of course, such cases hâve no bearing on the ques- 
tion under considération. 

Notice, as germane to the subject, Judge Eillings in N. O. & M. 
Packet Co. v. James, etc. (C. C.) 32 Fed. 21. Specially notice Ware v. 
Hamilton-Brown Shoe Co., 92 Ala. 145, 9 South. 136. 

The court therefore finds, as matter of law, applied to the facts above 
found, that the défendants' said exceptions are without force and merit, 
and should be overruled. 
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PAROTTE 7. HOLBROOK, CABOT & ROLLINS. 

(Circuit Court, D. Connectieut February 17, 1904.) 

No. 529. 

1. iNjuRT To EMPLOYE— Négligence — Evidence. 

Evidence on a liearing iu damages after default, In an action agatnst 
tlie employers for injury to an employé while engaged in dumping a bucljet 
as it was raised by a derricic filled with mud and stones fi-om an excava- 
tion, held to disprove any négligence in furnishing an insufflcient bucket, 
or in putting into it without warning the stone which occasioned the 
injury. 

James H. O'Rourke, for plaintiff. 
Seymour C. Loomis, for défendants. 

PLATT, District Judge. This is a hearing in damages after a de- 
fault, in accordance with the state practice, in an action by John Parotte 
to recover $5,000 for injuries sustained by him through the negUgence 
of the défendants, brought to the superior court for Fairfield county, 
in this state, on the first Tuesday of January, 1903, and duly trans- 
ferred to this court by the défendants for diversity of citizenship. 
Upon the évidence presented I find the f oUowing f acts : 
On December 14, 1901, the date of the accident hereinafter described, 
the défendants as contractors were engaged upon the substructure of 
the railroad improvements at Bridgeport, in this state. At a point be- 
tween the Berkshire tracks and Housatonic avenue, near the foot of 
Golden Hill street, an excavation was being made for a pier. It was 
about 14 feet wide, 16 feet long, and 5 feet deep. It was in the founda- 
tions of an old building which had been erected on soft ground, and 
the material to be removed consisted of timbers, mud, stones, and the 
like. In the afternoon of the day in question the excavation had been 
carried down below the barder surface and into the mud. The manner 
of excavation was this : A gang of laborers, numbering about eight, 
worked at and in the excavation. The material was carried away by 
a steam derrick, to which a dumping bucket was attached which was 
filled by the laborers, then hauled up and dumped on one side. The 
plaintifï was employed to dump the bucket. This was donc by lifting 
the lever of a clutch on the side of the bucket, which was placed suf- 
ficiently back of the center of gravity so that when it was unfastened 
the bucket at once dumped its contents toward the front. This could 
be readily donc from the side of the bucket, thus avoiding the danger 
of being hit directly by the contents of the bucket as it emptied itself . 
The plaintiff was an experienced man at this kind of work, having 
been employed by the défendants for thrée months in the work of 
dumping, and having been so employed for about three years in West 
Virginia shortly before working for défendants. He was character- 
ized by a companion laborer as "practical at everything." The ca- 
pacity of the bucket was a cubic yard. It was custômary to send up 
from such excavations, in the bucket, any material which could be con- 
veniently placed therein. When stones were found which were toc 
Jarge to be lifted by the men and placed in the bucket, chains were 
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witliin reach whicli could be hitched around the stone so that it could 
be lifted without the bucket. Such stones were carried by the derrick 
to a separate place on the dump, and piled together, for further use on 
the structure. Large timbers were also taken out in that way. The 
engine, derrick, ropes, bucket, and chains were, each and ail, proper 
and safe appliances to perform the work upon which the plaintiff was 
engaged. , 

James Sweetman was the boss in charge of this gang of laborers 
and those working on the next excavation just at hand. He was under 
a gênerai walking boss, who looked after the différent gangs along the 
work, and both were subject to the superintendent in charge of the 
work, Mr. Bell. Ail the men were compétent and well qualified for 
the positions in which they were placed. 

The injury occurred in this wise : When the men were about to 
fill the bucket, between 4 and 5 o'clock in the afternoon, a question 
arose as to whether a roundish stone weighing about 300 pounds should 
be put into the bucket or sent up with chains. It was the opinion of 
the laborers that it was a "little toc large" to be sent up in the bucket, 
but the man in immédiate charge of the gang directed that it be lifted 
into the bucket. The stone was about one-third as large as the bucket. 
Two men could lift it into the bucket, and, owing to its shape and the 
mud and water around it, more men would hâve been of no practical 
assistance. After placing it in the bucket, half frozen dirt and mud 
was shoveled in until the bucket was full, and the signal was then 
given to hoist the bucket. When the bucket reached the plaintiff he 
tried to loosen the clutch, but did not succeed. He signaled for the 
bucket to be lowered, and when it was close to the earth that had been 
theretofore dumped from the excavation he examined its contents with- 
out disturbing them ; tried the lever again, and again failed to loosen 
the clutch; then signaled for the bucket to be lifted, and when it was 
about as high as his breast loosened the clutch, assisted the bucket to 
tip with his hand, and as it began to tip stepped back two or three 
steps; but his left leg became stuck in the soft mud, and the stone 
came from the bucket upon his right leg and broke it just above the 
ankle. The earth which had been taken from the excavation was piled 
up to a height of five or six feet, covering a space 20x30 feet on the 
surface, and was fairly level and quite soft and muddy. He was taken 
to the hospital, the leg was cared for, and after 52 days he came out, 
using crutches until April, when he again went to work for the défend- 
ants, but after four days was compelled to rest on account of his pain 
until May, when he went regularly to work. His wages were $1.50 
per day. He has expended $2 for liniment. His hospital bills hâve 
been paid by the défendants. 

From my view of this case, it is unnecessary to give further détails 
of his injuries, or to fix the amount of damages to which he might be 
entitled in différent circumstances. 

Under the practice in this state, it becomes the duty of the défend- 
ants, after sufïering a default, to disprove their own négligence, as 
well as to bear the burden in showing contributory négligence on the 
part of the plaintiff, or that he assumed the obvious risk of the ern- 
ployment. So far as the défendants' négligence is concerned, the 



BUTLER V. COURIER-CITIZEN CO. 1015 

plaintiff is, of course, limited in his proof to the charges stated iti the 
complaint, and the fact that judgment was entered upon default is not 
a substantive fact, and is entitled to no weight. Thèse charges are 
contained in paragraphs 3 and 4 of the complaint, and are: 

First. That défendants, through their vice principal, without warn- 
ing or notice, caused a large rock or boulder to be placed in the bucket, 
and to be covered with earth so as not to be discernible to the plaintiff, 
and to be hoisted eut of the excavation in the same manner as would 
be employed in hoisting the earth alone. 

Second. The bucket was not a reasonable, safe appliance for hoist- 
ing said rock or boulder, and that the placing it there without warn- 
ing rendered the place in which the plaintiff was employed an ex- 
tremely dangerous and unsafe place to work. 

If there shall be eliminated from thèse allégations the proposition 
that Sweetman, who had charge of the détails of excavation so far as 
the small gangs in the two openings from which material was delivered 
to plaintiff for dumping were concerned, was a vice principal, there is 
nothing left except the allégation that "the bucket was not a reasonable, 
safe appliance for hoisting said rock or boulder." 

It is admitted by the plaintiff and his witnesses that rocks almost as 
large as the one in question were frequently sent up from the excava- 
tions in the buckets, and that in such cases no warning was given from 
below. The only question was whether this particular rock should 
hâve gone up in the bucket or in the chains. Chains were at hand and 
proper ones. It was clearly a détail of the work to décide whether 
this stone should go up in one vvay or in the other way. 

I am, however, satisfied beyond the slightest doubt that it was such 
a stone as could properly be sent up in the bucket. This being so, it 
is unimportant whether Sweetman was a vice principal or a mère fel- 
low workman ; but, if the case demanded it, I should hold without ques- 
tion that the error, if there were one, in choosing the bucket, rather 
than the chain, was not the fault of the master. 

It is also unnecessary to décide whether the plaintiff's own négli- 
gence contributed essentially to the injury. In that respect I shall 
leave the facts to speak for themselves. 

Upon the ground, then, that the défendants, by the évidence, hâve 
disproved their own négligence, it is my duty to make the damages 
nominal, say $10. 

Let judgment be entered for the plaintiff in accordance with this 
opinion. 



BUTLER V. COURIER-CITIZEN CO. 

(Circuit Court, D. Massachusetts. February 25, 1904.) 

No. 1,368. 

LiBEir— Consolidation of Causes. 

Where several actions were brought against différent newspapers for 
publishing the same alleged libel, and tlie principal Issues for tbe jury in 
each of the causes were substantially identical, the causes might be Con- 
solidated and the Issues of fact tried to a single jury, as authorized by 
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Rev. St. § 921 [U. S. Comp. St. 1901, p. 685], notwIthstancUng the éléments 
wlth référence to the damages to be assessed in the several cases might be 
différent 

Warren & Garfield, for plaintiff. 

N. Sumner Myrick, John J. Pickman, Nason & Proctor, and Melvin 
O. Adams, for défendant. 

PUTNAM, Circuit Judge. With référence to the motion to consoli- 
date and try together the following cases, naniely : 

Butler V. Courier-Citizen Company, 

Butler V. Traveller Newspaper Company, 

Butler V. Advertiser Newspaper Company, 

Butler V. Journal Newspaper Company, 

Butler V. Boston Herald Company. 

Thèse are ail actions against différent public newspapers arising out 
of similar alleged libels. The court, having heard the parties and ex- 
amined the pleadings, is of the opinion that the principal issues for the 
jury in each of the cases named are substantially identical, and that it 
would rarely occur that the issues in several suits between différent 
parties would be so substantially identical as in the présent instance. 
We are aware that the éléments with référence to the damages to be 
assessed in the several cases may appear at the trial to be différent, and 
materially so. Nevertheless, the state of the pleadings is such that we 
are satisfied that no complication causing practical inconvenience can 
arise on that account, while to us a very urgent reason for directing that 
the several suits be tried together arises from the fact that a just and 
légal resuit in the matter of damages would be more secure than in 
the event of several trials. On the whole, the court is of the opin- 
ion that justice, as well as convenience and economy of time and 
expense, will be promoted by the following order, which the clerk is 
directed to enter in each of the above-named cases : 

Ordered, in accordance with the authority vested in the court by sec- 
tion 921 of the Revised Statutes [U. S. Comp. St. 1901, p. 685], the 
issues for the jury in the following causes will be tried together, and by 
the same jury, at the time which has been assigned, or which may here- 
after be assigned, for the trial of Butler v. Courier-Citizen Company, 
namely, Butler v. Courier-Citizen Company, Butler v. Traveller News- 
paper Company, Butler v. Advertiser Newspaper Company, Butler v. 
Journal Newspaper Company, and Butler v. Boston Herald Company. 
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MEMORANDUM DECISIONS. 



ANDERSON v. UNITED STATES. (Circuit Court of Appeala, Seventh Cir- 
cuit. October 28, 1903.) No. 971. In Error to the District Court of the 
UnUed States for the Northern District of Illinois. Thomas B. Milchrist, for 
plaintiff in error. S. H. Bethea, for the United States. No opinion. Judg- 
meut affirmed. 



ANDREWS T. PACIFIC EXP. CO. (Circuit Court of Appeals, Kfth Clr- 
<iuit. January 5, 1904.) No. 1,236. In Error to the Circuit Court of the 
United States for the Eastern District of Texas. T. P. Young, for plaintiff in 
«rror. J. M. McCormick, for défendant in error. Before PARDEB, MeCOR- 
MICK, and SHELBY, Circuit Judges. 

PER CURIAM. We flnd no rever.sible error In the record, and we concur 
In tbe resuit The judgment of the Circuit Court is affirmed. 



ASSYRIAN ASPHALT CO. v. UNITED STATES. (Circuit Court of Ap- 
peals, Eighth Circuit. December 7, 1903.) No. 1,670. Appeal from the Cir- 
cuit Court of the United States for the District of Utah. James A. Fullen- 
wlder, for trustée in bankruptcy of Assyrian Asphalt Co. Joseph Lippman 
and Pennell Cherrington, for the United States. Dismissed, without costs to 
•either party In this court, on motion of appellee. • 



BALTIMORE & O. R. CO. y. OLDS. (Circuit Court of Appeals, Seventh 
Circuit. October 23, 1903.) No. 1,021. In Error to the Circuit Court of the 
United States for tlie Northern District of Illinois. James S. Sheean, for 
plaintiff in error. Jas. C. McShane, for défendant in error. No opinion. 
Judgment affirmed. 



BARTON T. DURBIN. (Circuit Court of Appeals, Fifth Circuit. March 8, 
1904.) No. 1,230. In Error to the Circuit Court of the United States for the 
Northern District of Florida. Alex St Clair Abrams, for plaintifiC in error. 
J. N. Stripling, W. W. Howe, U. S. Atty., and H. Bisbee, Spécial U. S. Atty., for 
défendant in error. Before PARDEE, McCORMICK, and SHEUBY, Circuit 
Judges. 

PER CURIAM. We hâve carefully considered the oral arguments, briefs, 
and record in this case, and flnd no réversible error. The judgment, therefore, 
must be affirmed. 



B. F. GLOVER & SON et al. v. FITZPATRICK et al. (Circuit Court of 
Appeals, Eighth Circuit. December 9, 1903.) No. 1,903. In Error to the 
United States Court of Appeals in the Indian Territory. Charles N. Dohs, for 
défendants in error. Dismissed, with costs, on motion of défendants in error, 
pursuant to rule 23 (90 Fed. cxxvii, 31 C. C. A. cxxvii), for failure to print the 
record. 



B. F. GLOVER & SON et al. v. FITZPATRICK et al. (Circuit Court of 
Appeals, Eighth Circuit. December 9, 1903.) No. 1,926. Appeal from the 
United States Covirt of Appeals in the Indian Territory. Charles N. Dohs, for 
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appelîees. Dismîssed, with costs, on motion of appellees, pursnant to rule 23 
(90 Fei cxxvii, 31 C. C. A. cxxvii), for failure to print the record. 



ERISCOB et al. v. WOODBURY et al. (Circuit Court of Appeals, Eighth 
Circuit January 7, 1904.) No. 1,965. Appeal from the Circuit Court of the 
United States for the District of Kansas. John W. Adams ahd George W. 
Adams, for appellants. George H. Whitcomb, for appellees. Dismissed, with 
costs, pursuant to stipulation. 



In re CHIN KING SUN6. (Circuit Court of Appeals, Nlnth Circuit. 
Mareh 9, 1904.) No. 1,044. Pétition for Writ of Habeas Corpus. George A. 
McGowan, for petitloner. Matter and writ of habeas corpus dismissed, and 
Mrs. Chin King Sung remanded to the custody of the United States marshal 
for déportation. 



CITY OF DURHAM v. SOUTHERN RY. CO. (Circuit Court of Appeals, 
Fourth Circuit. December 29, 1903.) No. 496. Appeal from the Circuit 
Court of the United States for the Eastern District of North Caroiaia. Win- 
ston & Fuller, W. H. Day, and Howard A. Foushee, for appellant. W. A. 
Henderson and F. H. Busbee, for appellee. Dismissed and affirmed, with 
costs, by consent. 



OLEVELAND; 0. & C. R. CO. V. PLANTERS' COMPEESS CO. (Circuit 
Court of Appeals, Seventh Circuit. January 28, 1904.) No. 1,036. Appeal 
from the Circuit Court of the United States for the Southern District of Il- 
linois. John T. Dye, for appellant William Burry, for appellee. Appeal 
dismissed. 



COBB V. MICHIGAN CENT. R. CO. et al. (Circuit Court of Appeals, Sev- 
enth Circuit. Oetober 6, 1903.) No. 1,010. In Error to the Circuit Court of 
the United States for the Northern District of Illinois. A. E. Allen and F. K. 
Blake, for plaintifC in error. Dismissed for failure to pay estimated cost of 
printing record. 



CONSOLIDATED RUBBER TIRE CO. et al. v. KOKOMO RUBBER CO. 
(Circuit Court of Appeals, Seventh Circuit. January 2, 1904.) No. 981. Ap- 
peal from the Circuit Court of the United States for the District of Indiana. 
Paul A. Staley and Border Bowman, for appellants. H. A. Toulmln, for ap- 
pelles. Dismissed où motion of counsel for appellants. 



EATON V. LEWIS. (Circuit Court of Appeals, Second Circuit February 
1, 1904.) No. 20. Appeal from the Circuit Court of the United States for the 
Southern District of New York. J. H. Hazelton, for appellant. Chas. S. Jones, 
for appellee. Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CUKIAM. Decree affirmed, on opinion of Circuit Court 115 Fed. 635. 



EVANS-SMITH BEDDING & UPHOLSTERING CO. et al. v. PRUFROCK. 
(Circuit Court of Appeals, Eighth Circuit November 23, 1903.) No. 1,967. 
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Appeal from the Circuit Court of the United States for the Eastern District 
of Missouri. Higdon, Longan & Hopkins, for appellants. A. G. Fowler and 
James H. Bryson, for appellee. Dismissed, at costs of appellants, pursuant to 
stipulation. 



FRIZZELL V. ROOT et al. (Circuit Court of Appeals, Eighth Circuit De- 
cember 9, 1903.) No. 1,908. In Brror to the Circuit Court of the TJnlted 
States for the District of Nebraska. G. J. Smyth and Ed P. Smith, for plain- 
tiff in error. E. W. Simeral and John G. Cowin, for défendants In error. 
Writ of error dismissed, at costs of défendants in error Cowin and Simeral. 



GILSON ASPHALTUM CO. v. UNITED STATES. (Circuit Court of Ap- 
peals, Eighth Circuit. December 7, 1903.) No. 1,605. Appeal from the Cir- 
cuit Court of the United States for the District of Utah. G. A. Finkelnburg, 
Charles Nagel, Allen G. Orrick, and Andrew Howat, for appellant. Joseph 
Lippman and Pennell Cherrington, for the United States. Dismissed, withoiit 
costs to either party in this court, on motion of the United States. 



GILSON ASPHALTUM CO. v. UNITED STATES. (Circuit Court of Ap- 
peals, Eighth Circuit December 17, 1903.) No. 1,666. Appeal from the Cir- 
cuit Court of the United States for the District of Utah. G. A. Finkelnburg, 
Charles Nagel, Allen G. Orrick, and Andrew Howat for appellant Joseph 
Lippman and Pennell Cherrington, for the United States. Dismissed, without 
costs to either party in this court on motion of the United States. 



HAWAIIAN TRAMWAYS CO., Limited, v. HONOLULU RAPID TRANSIT 
& LAND GO. (Circuit Court of Appeals, Ninth Circuit. February 1, 1904.) 
No. 851. In Error to the District Court of the United States for the District 
of Hawaii. J. J. Dunne, for plaintifC in error. E. B. McClanahan, for de- 
fendant In error. Upon stipulation of counsel, cause dismissed in accordance 
with the terms of said stipulation. 



HAWAIIAN TRAMWAYS CO., Limited, v .HONOLULU RAPID TRANSIT 
& LAND CO. (Circuit Court of Appeals, Ninth Circuit February 1, 1904.) 
No. 890. Appeal from the District Court of the United States for the District 
of Hawaii. J. J. Dunne and Robert W. Breckons, for appellant. Upon stipu- 
lation of counsel, cause dismissed in accordance with the terms of said stipu- 
lation. 



HEINZE et al. y. BUTTE & B. CONSOL. MIN. CO. et al. (Circuit Court 
of Appeals, Ninth Circuit February 17, 1904.) Nos. 995, 997. Appeals from 
the Circuit Court of the United States for the District of Montana. John J. 
McHatton and James M. Denny, for appellants. Upon motion of counsel for 
appellants, appeals dismissed. 



HOUSE T. HOUSTON ICE & BREWING CO. (Circuit Court of Appeals. 
Fifth Circuit November 30, 1903.) No. 1,255. Pétition to Superintend and 
Révise Décision of the District Court of the United States for the Southern 
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District of Texas. Wihiier S. Hunt, for petltioner. Jas. A. Baker, Jr., for 
respondent. Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 
PER CURIAM. The décision sought to be reviewed seems to be in ail re- 
spects correct, and ttie pétition Lerein is dismissed. 



KEE et al. v. BITNEL. (Circuit Court of Appeals, Eîghth Circuit. Feb- 
ruary 1, 1904.) No. 2,016. Appeal from the Circuit Court of the United States 
for the Western District of Missouri. W. A. Rathbuu, P. T. Alien, and W. D. 
ïatlow, for appellants. Frank S. HefCernan and George H. Shields, for ap- 
pellee. Appeal disniissed, with costs, pursuant to stipulation. 



L. B. WATERMAN CO. v. McCUTCHEAN. SAMB T. FORSYTH et al. 

(Circuit Court of Appeals, Second Circuit. January 6, 1904.) Nos. 7, 33. 
Appeals from the Circuit Court of the United States for the Southern District 
of New York. For opinion below, see 121 Ped. 103. Walter S. Logan, for ap- 
pellant Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 
FER CURIAM. Deci'ee afflrmed, on opinion of court below. 



MARSHALL y. MISSOURI PAC. RY. CO. (Circuit Court of Appeals. Sev- 
enth Circuit. October 6, 1903.) No. 1.029. In Error to the Circuit Court of 
the United States for the Northern District of Illinois. Frank F. Eeed, for 
défendant In error. Disniissed, pursuant to section 1 of rule 16 of the rules 
of this court (90 Fed. xc, 32 C. C. A. xc). 



MERRIMAN et al. v. CHICAGO, D. & V. R. CO. et al. (Circuit Court of Ap- 
peals, Seventh Circuit. January 6, 1904.) No. 905. Appeal from the Circuit 
Court of the United States for the Northern District of Illinois. Charles B. 
McCoy and Samuel A. Lynde, for appellants. John Barton Payne, for appel- 
lees. Appeal dismissed. 



MIDWAY CO. et al. v. EATON et al. (Circuit Court of Appeals, Eighth 
CircuiL .January 4, 1004.) No. 1,916. Appeai from the Circuit Court of the 
United States for the District of Minnesota. Walter Ayers and P. H. Sey- 
mour, for appellant Midway Co. L. 0. Harris (J. L. Washburn, on the brief), 
for appellees. Before SANBORN, THAYER, and HOOK, Circuit Judges. 

FER CURIAM. Thls was a blll flied by Frank W. Eaton, the Nlkaniss Com- 
pany, a corporation, Robert H. Fagin, and Margaretha Lonstorf, the appellees, 
against the Midway Company, James Belden, and Charles W. Hillard, the ap- 
pellants, to establish the complainants' title to a certain tract of land de- 
scribed as the N. W. % of the S. E. 14 of section 30, in towushlp 63 N., of 
range 11 W. of the fourth principal merldian, sitiiated in Lake county, in the 
State of Minnesota, and to obtaln an adjudication that the défendants below, 
the appellants In thls court, hâve no right, tltle, Interest, or estate in or to 
said land or any part thereof ; also to obtaln a decree that the Midway Com- 
pany and James Belden convey, by proper and suffleient instrument of convey- 
anee, ail their right, title, and Interest in and to said land to the complainants 
below. The bill was originally filed in the district court for the county of St. 
Louis, within the Eleventh judiclal district of the state of Minnesota, whence 
it was removed to the Circuit Court of the United States for the District of 
Minnesota (98 Fed. 23), where It was eventually tried, resuitlng in a decree In 
favor of the complainants below. The decree of the lower court granted to the 
complainants substantially ail of the relief which they prayed for in their bill. 
• 
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The case cornes to thls court on an appeal froin sald decree, which was taken 
by the défendants below. An examination of the record In this case discloses 
that It involves substantlally the same questions which were consldered and 
decided by the Suprême Court of the United States in Midway Company v. 
Eaton, 183 U. S. 602, 22 Sup. Ct 261, 46 L. Ed. 407 ; and on the authority of 
that décision the decree of the lower court appears to be right, and it is ac- 
cordingly affirmed. 



MINNESOTA-MOLINE PLOW CO. et al. v. DOWAGIAG MFG. CO. (Cir- 
cuit Court of Appeals, Eighth Circuit. November 30, 1903.) No. 1,996. Ap- 
peal from the Circuit Court of the United States for the District of Minnesota. 
Ephraim Banning and Thomas A. Banning, for appellants. Fred L. Chappell, 
for appellee. Appeal dismissed, with costs, on motion of appellee. 



In re MONARCH UPHOLSTERING CO. DICUS v. DAT. (Circuit Court 
of Appeals, Seventh Circuit. January 27, 1904.) No. 1,035. Appeal from the 
District Court of the United States for the Northern District of Illinois. 
James H. Hooper, for appellant S. O. Levinson, for appellee. No opinion. 
Decree affirmed. 



PETRI et al. ▼. F. B. CREELMAN LUMBER CO. (Circuit Court of Ap- 
peals, Seventh Circuit. Oetober 20, 1904.) No. 1,027. In Error to the Circuit 
Court of the United States for the Northern District of Illinois. Elmer D. 
Brothers, for plalntiffs in error. John M. Lansden, for défendant ia error. 
Dismissed on motion of counsel for défendant in error. 



PULLIAM T. UNITED STATES. (Circuit Court of Appeals, Fourth Cir- 
cuit. November 16, 1903.) No. 520. In Error to the District Court of the 
United States for the Western District of North Caroliiia. A. E. Holten, U. 
S. Atly. Cause dismissed, under rule 16 (90 Fed. dix, 31 C. C. A. dix). 



In re SEAGAR. (Circuit Court of Appeals, Second Circuit. February 7, 
1904.) No. 83. Appeal from the District Court of the United States for the 
Southern District of New York. Lorenzo Ullo. for appellant. Everett Masten, 
for appellee. Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CUBIAM. Order affirmed, on the opinions of the référée. 



SHIELDS T. MONGOLLON EXPLORATION CO. et al. (Circuit Court of 
Appeals, Ninth Circuit. February 23, 1904.) No. 977. In Error to the Dis- 
trict Court of the United States for the Second Division of the District of 
Alaska. H. B. Shields, for plaintitf in error. James E. Fenton, for défend- 
ants in error. Upon motion of counsel for défendants in error, cause dis- 
missed, pursuant to the provisions of subdivision 1 of rule 22. 



SMXTH T. FRIZZBLIi. (Circuit Court of Appeals, Eighth Circuit De- 
cember 9, 1903.) No. 1,865. In Error to the Circuit Court of the United 
States for the District of Nebraska. H. C. Brome, John L. Webster, and A. 
H. Burnett, for plaintiff in error. O. J. Smyth and Ed P. Smith, for défendant 
io error. Wrlt of error dismissed, at costs of the défendant In error. 
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STAR BRBWERT OF CHICAGO et al. v. TJNITBD BREWERIES CO. 
(Circuit Court of Appeals, Seventh Circuit. January 23, 1904.) No. l.O.SS. lu 
Errer to the Circuit Court of tlie United States for ttie Norttiern District of 
minois. C. H. Pegler, for plaintiffs in error, Levy Mayer, for défendant in 
error. No opinion. Judgment affirmed. 



TBRRT V. NAYLOR et al. (Circuit Court of Appeals, Fourth Circuit. 
February 5, 1904.) No. 521. In Error to the Circuit Court of tlie United 
States for the Bastern District of North Carolina. B. G. Watson, for plalutiff 
tn error. E. F. Aydlett, for défendants in error. On motion of plaintifC in er- 
ror, writ of error dismissed. 



THOMAS DAVIS REAL ESTATB CO. v. CHICAGO, ST. P., M. & O. R. CO. 
(Circuit Court of Appeals, Eighth Circuit. November 30, 1903.) No. 1,801. 
Appeal from the Circuit Court of the United States for the District of Ne- 
braska. Isaac E. Congdon, for appellant. Benjamin T. White and James B. 
Sheean, for appellee. Dismissed, at the costs of appellant, pursuant to stipu- 
lation of the parties. Attorney fee walved. 



UNITED STATES v. GARRISON, WRIGHT & CO. (Circuit Cotirt of Ap- 
peals, Second Circuit. February 1, 1904.) No. 2,933. Appeal from Circuit 
Court of the United States for the Southern District of New York. Charles 
D. Baker, for the United States. Albert Comstock, for appellee. Before LA- 
COMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. Décision afflrmed on opinion of Circuit Court 121 Ped. 
149. 



UNITED STATES v. IIUNTER & WHITCOMB. («rcuit Court of Appeals, 
Second Circuit. February 2, 1904.) No. 3,013. Appeal from the Circuit 
Court of the United States for the Southern District of New York. D. Frank 
Lloyd. for the United States. Albert Comstock, for appellee. Before LA- 
COMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. Décision afflrmed on opinion of Circuit Court. 121 Fed. 
207. 



UNITED STATES PIDELITY & GUARANTY CO. v. UNITED STATES. 
(Circuit Court of Appeals, Eighth Circuit. January 8, 1904.) No. 1,589. In 
Error to the Circuit Court of the United States for the District of Colorado. 
Charles Hartzell and Andrew W. Gillette, for plaintiff in error. T. J. O'Don- 
nell and Milton Smith, for the United States. 

PER CURIAM. Affirmed, with costs, on the authorlty of U. S. ex rel. An- 
niston Pipe & Foundry Co. v. National Surety Co., 92 Fed. 549, 34 C. C. A. 526, 
and on the authorlty of the mandate of the Suprême Court of the United 
States in this cause in response to questions certifled to that court 



WARDER V. LOOMIS et al. (Circuit Court of Appeals, Pifth Circuit Jan- 
uary 5, 1904.) No. 1,304. In Error to the Circuit Court of the United States 
for the Western District of Texas. Jay Good and Seymour Thurmond, for 
plaintiflC in error. Millard Patterson, Peyton F. Edwards, J. A. Buckler, and 
Thomas J. Beall, for défendants in error. Before FARDEE, MeCORMICK, 
and SHELBY, Circuit Judges. 

PER CURIAM. The judgment of the Circuit Court Is affirmed- 
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WBIS T. SZTCH. (Circuit Court of Appeals, Fourth Circuit November 6, 
1903.) No. 484. Appeal from the Circuit Court of the United States for the 
District of Maryland. John 0. Kose, U. S. Atty., for appellant C J. Ben- 
koskl, for appellee. Dismissed on motion In writing by appellant. 



WESTERN IRRIGATED LAND CO. v. PATTON et al. (Circuit Court of 
Appeals, Eighth Circuit. December 18, 1903.) No. 1,976. Appeal from the 
Circuit Court of tbe United States for the District of Kansas. W. H. Rossing- 
ton, Charles Blood Smith, and Clifford Hlsted, for appellant. Appeal dl8- 
mlssed, on motion of appellant, without costs to either party in this court 



WESTON PAPER & MFG. CO. v. WRIGHT. (Circuit Court of Appeals, 
Seventh Circuit. November 17, 1903.) No. 1,015. In Error to the Circuit 
Court of the United States for the Northern District of Illinois. Horace Kent 
Tenney and Oscar M. Gottschall, for plaintifif in error. Wm. A. Doyle, for de- 
fendant in error. No opinion. Judgment affirmed. 



WIBR V. MoKECHNBT et al. (Circuit Court of Appeals, Seventh Circuit 
December 15, 1903.) No. 916, Appeal from the Circuit Court of the United 
States for the Northern District of Illinois. Chas. H. Aidrich, for appellant 
John S. Miller, for appellees. Dismissed on motion of counsel for appellant 



WITTMANN CO. T. EDISON PHONOGRAPH CO. (Circuit Court of Ap- 
peals, Eighth Circuit January 4, 1904.) No. 1,938. Appeal from the Circuit 
Court of the United States for the District of Isebraska. A. S. Tibbets and 
W. II. Anderson, for appellant Dismissed, with costs, on motion of the ap- 
pellant 



In re WORTHINGTON, SMITH & CO. (Circuit Court of Appeals, Second 
Circuit January 25, 1904.) No. 88. Pétition for Revision of Proceedings of 
the District Court of the United States for the Southern District of New York, 
In Bankruptcy. Wm. J. Barr, for appellant R. E. DwigM, for appellee. Be- 
fore LAOOMBB, TOWNSEND, and COXB, Circuit Judgea. 

PER CURIAM. The order sought to be reviewed is one resting in the sound 
discrétion of the District Judge. It is affirmed. 



SAXLEHNBR v. EISNER & MBNDELSON CO. (Circuit Court S. D. New 
York. January 11, 1904.) The master's report allowed complainant damages 
In the sum of $29,793.86, net profit from infringement of trade-mark. Antonio 
Knauth, for complainant Chas. G. Coe, for defendan't 

WALLACE, Circuit Judge. The exceptions to the master's report hâve been 
fully considered, and are overruled. The complainant is entitled to a decre* 
couformably to the report. 
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